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PREFACE. 


rjn 

X  HE  researches  attending  the  investigation  of  some  Tithe  ques- 
tions of  a  very  mtricate  and  important  nature^  in  which  I  was 
professionally  engaged,  made  me  long  ago  sensible  of  the  inaccura- 
cies and  deficiencies  of  the  existing  collections  of  Tithe  Cases. 
To  supply  those  deficiencies  is  the  principal  design  of  the  pre- 
sent work.  Of  their  extent  the  Public  will  be  enabled  to  judge 
from  the  contents  of  this  volume,  which,  from  the  Year-Books 
down  to  the  year  1726,  comprises  upwards  of  eight  hundred  cases 
not  to  be  found  m  that  part  of  Sir  Henry  Gwillim's  work  which 
extends  over  the  same  period.  The  translations  have,  in  every 
instance,  been  either  newly^made  or  carcfiiUy  compared  with  the 
originals.  The  marginal  abstracts,  which  Sir  Henry  6willibc»  in 
the  Preface  to  his  Tithe  Cases,  has  noticed  "  as  not  always  entitled 
to  that  credit  which  they  ought  to  carry  with  them,"  have  been 
accurately  examined  and  corrected,  and,  in  numerous  instances,  they 
have  been,  now  for  the  first  time,  added. 

As  the  present  work  is  intended  to  embrace  the  whole  series  of 
*  precedents  and  authorities  relating  to  the  Law  of  Tithes,  every  case 
which  could  be  found  in  the  different  reporters,  in  print  or  manuscript, 
(with  the  exception  of  Exchequer  cases  of  merely  a  local  nature,)  has 
been  impartially  inserted.  Some  of  these  might  imdoubtedly  have 
been  spared,  but  it  is  difficult,  and  might  appear  invidious,  to  draw 
any  line  of  distinction,  and  as  this  is  a  work  of  reference  and  not  for 
reading,  it  was  thought  better  to  make  it  as  complete  as  possible;  and 
that  if  there  were  any  ground  of  compldnt  it  should  rather  be  that 
it  contained  too  much  than  that  it  contained  too  little.  Of  some  of 
the  more  important  cases,  where  the  varieties  seem  to  authorize  it^ 
several  reports  have  been  inserted,  but  they  have  always  been  kept 
separate  and  distinguishable.  In  every  case  references  are  given  to 
all  the  reporters  in  which  it  has  appeared,  and  the  particular  report 
which  hai;  been  selected  is  distinguished  by  being  included  between 
brackets. 


ir  PREFACE. 

The  cases  comprised  in  the  Second  and  Third  Volumes  have 
been  collected  by  Mr.  Younoe,  to  whose  exertions  I  think  the 
Public  will  feel  themselves  indebted.  His  observations  relative  to 
that  part  of  the  work  will  be  found  in  the  Preface  to  the  Second 
and  Third  Volumes.  The  Fourth  Volume  contains  a  List  of 
Monasteries,  the  Statutes  relating  to  Tithes,  and  also  the  Eccle- 
siastical Laws  upon  the  same  subject:  these  last,  I  conceive,  will 
tend  materially  to  elucidate  many  customary  payments  exbting  in 
various  parts  of  the  kingdom.  The  digested  Index,  which  I  have 
endeavoured  to  make  as  full  and  comprehensive  as  possible,  will,  I 

trust,  be  found  of  considerable  utHity. 

« 

It  is  scarcely  necessary  to  remark  that  this  is  in .  the  strictest 
sense  a  work  concerning  the  Law  of  Tithes,  and  that  every  thing 
which  might  have  a  tendency  to  a  discussion  involving  the  policy  of 
that  Law  has  been  scrupulously  avoided. 

Some  apology  is  due  to  the  PubUc  for  the  omission  of  Selden's 
History  of  Tithes,  the  reprinting  of  which  was  in  contemplation  at 
the  time  of  the  publication  of  the  lurst  Volume.  It  has,  however, 
been  deemed  more  advisable  to  abandon  that  part  of  the  plan, 
than  to  enlarge,  to  an  inconvenient  size,  a  work,  which,  by  the  una- 
voidable insertion  of  matter  more  immediately  connected  with  the 
main  object  of  the  undertaking,  and  in  particular  the  great  length  of 
the  modem  Cases,  is  in  its  present  state  sufficiently  voluminous. 

To  my  brother,  who,  by  his  constant  residence  in  the  Temple, 
has  been  able  to  pay  attention  to  the  progress  of  the  work,  when, 
from  the  nature  of  my  pursuits  and  engagements,  it  was  impossible 
for  me  to  do  so,  I  &nd  the  profession,  if  the  work  shall  be  considered 
of  any  value,  will  be  under  obligations. 


FRANCIS  KING  EAGLE. 


1,  Garden  Court,  Tempk, 
Dec.  24,  1825. 


(     iv*     ) 


JVamslsitions  of  the  Notes  of  the  following  CASES  in  Rolle's  Abridgement 

are  inserted  at  length  iti  the  Index. 


Allea*s  case 
Barhain  v.  Goose 
Chase  «•  Ware 
Deni  V.  Salvia 
Ellis  V.  Drake 
Goodiirin  v.  Smith, 
Homfrey's  case 
Jones  V.  Cower 
Kidder  v.  Edwards 


IT.  416. 4S4 
W.  391 
iT.440 
ir.  511 
!▼.  507 
!▼.  410 
iv.389 
iv.  463 
iv.410 


Langford's  case 
Long  o.  Dirceil 
Longlej  V.  Meredine 
Meade  v.  Thtiriaod 
Nicholls  V.  Hooper 
Perry  v.  Chaunoey 
Poppinger  v.  Johnson 
Russell  o.  Moore 
Saanders  v.  Paramour 


▼.393 

¥.387 

▼.371 

▼.474 

▼.511 

▼.  48S 

{▼.391 

i^.  410 

!▼.  474 


Smith's  case 
Spurdam's  case 
Thomas  «•  Perrie 
Vincent  v.Tutt 
Watley  v.  Haaiberry*  iv. 
Webb%  Noah,  case 
Wood.  Dr.  V.  Taylor 
Williams  v.  Wilcox 
Winbroke  v.  Evans 


iv.  47^ 
iv.  418 
iv.  404 
iv.447 
447.507 
iv.  .S88 
iv.  390 
iv.  51 1 
iv.  446 


The  following  CASES  have  also  been  added  to  the  Third  Volume  sinci  the 

Names  of  Cases  were  printed. 


Dawes  v.  Benn  iii.  139f* 

Foreman  and  another  v.  Cooper 

iii.  1S98* 

Greeson  «.  Morrell  and  D.  and  C. 

of  Christ  Church        uL  1397* 


Hay  ward  v.  CuUiford 
Lowe  V.  Firkins 
Morrell  o.  Gregson 
Pulley  V,  Hilton 


ill.  1391* 
iii.  1397* 
iii.  1397* 
iu.  1396* 


Sandford  o.  Porter  { 
V,  CUrk     S 


iii.  1392» 


NAMES  OF  CASES 


The  nuioeraJi  i.  ii.  and  ifi.  refer  to  the  voluoies^  and  the  figures  to  the  pageii 
Verms  or  «.  follows  the  name  of  the  plaintiff. 


JLMmartT  V.  Hicks 
Abtfaorp  V.  Jennings 
AcUaud,  Rejnell  v. 
Acton,  Wild  v. 
Adair,  Potts  v. 
Adams,  Bird  v. 
— —  Clevebj  «• 
—  V,  Evans 

».  Waller 

Adamson^  Keddiugton  v. 
Adge,  Harris  v. 
Adman,  AnseU  v. 
Airey,  Scott  v. 
Aktroppe,  Bateman  «. 
Alcock  «•  Hilyard 
Alden  v.  Tothill 
Aldresh  v.  Wmy 
AJdridge,  Heatbcote  v. 
■  Stevens  v. 


vol.  i.  584  Anon. 

i.7S9, 

ill.  1«35  

i.  575  

iii.  1374  

i.    97  

i.477, 

iii.  80S , 

iH.  If 9« , 

I.  709 1 

i.6«4' 

i.  610  

ii.34«, 

u.  284 

i.563' 

iii.  lfl3  

Lsio; 

iiL728 
iii.  879 

1.367 
iu.  1372 

it  291 

ii.  306 


Alfiej  V.  MUl 
Allgood,  Scott  o. 
Aflot  o.  Wilkinson 
Allott,  Wilkinson  V. 
Ail  Saints,  Northampton, 

Oven  V.  i.  248 

Almond  v.  Trinity  College, 

Cambridge 
Alston  o.  Bentham 

—  T.  Bnscough 
Amerson,  Weems  v. 
Amiles  v.  Chambers 
Anderdon  v.  Daries 
Andiews,  Cowperv. 
— —  Fawkner  v, 

— V.  Lane 

AagsUv.  RoUe 

Anon.  Bridgm.  MS.  184. 

690. 

—  Bro.  Abr.  Jnriad. 

1  Bro.  &  G.  98. 

SO. 

31. 


—    32, 

: 33. 

31. 

44w 

71. 

VoLL 


2Bro.&G.  11. 
17. 

I  Bulstr.  108. 

3 271. 

Bunb.  17. 

22. 

28. 

46. 

Calth.  2.  377. 

2.378. 

II  Co.  48. 

12  Co.  109. 

13  Co.    58. 
Comb.  291. 
Com.   147. 
Cro.  Car.  201. 
«64. 

403. 
596. 

Cro.  Jac.  199. 
4f9. 
4f9. 
Dodd's  MS. 
Dyer,  43. 
79. 

in  m.  170. 
170. 
277. 
Fits.  Prohib. 
1  Freem.  78. 
303. 
S34. 
329. 
334. 


vol.  i.  198 
L198 
191 
204 
733 
736 
739 
748 
259 
259 
92 
159 
307 
552 
681 
37f 
376 
.383 
.400 
.167 
.262 
.26S 
.558 
50 
51 
118 
382 
3S1 
3 
500 
504 
515 
5t3 
625 
515 
66 
90 
91 
91 
192 
331 
1.357 
.358 
.366 
.164 
.435 
•  436 
438 


Anon.  1  Keb.  688. 

,    716. 

2 280. 

472. 


120. 

157. 

March,  N.  C. 

I  Mod.  216. 
12  Mod.  S35. 
397. 

II  Mod.  5. 
7  Mod.  137. 

5  Mod.  77. 

6  Mod.  223. 
11  Mod.  46. 
Moo.  46. 

50. 

908. 

911. 

915. 

917. 


vol.  ir  442 
1.442 
1.457 
1.480 
i.  16 
1.166 
i.l9l 
L199 
1.238 
1.355 
i.360 
1.360 
i.  91 
1.556 
i.357 
i«357 
i.359 
1.369 
i.370 
i.398 
i.398 
i.398 
i.398 
i.398 
i.398 
1.  399 
i.399 
1.399 
i.400 
1.401 
1.401 
i.40l 
i.40f 
92.  i.  51 
1.509 
L632 
i.637 
i.645 
i.65l 
i.509 
i.666 
1.670 
1.  58 
i.  58 
i.  91 
i.  113 
1.155 
1.254 
Anon. 


VI 


NAMES  OF  CASES. 


Anoo«  MS. 

Ncis.  10. 

Noy,«8. 

13f. 

Palm.  380. 

Popb.  126. 

144. 

197. 


vol.  I 


Pi^nne  Rec.  3.  7. 
3.  50. 

3.  69. 

3. 105. 

3. 126. 

2  Ld.  Raym.  991. 

1  Ro.  172. 

2  Ro.  55. 
294. 
456. 


6  Rot  Pari.  258. 
4  Rjm.  F.  277. 
356. 

2  Salk.  551. 
553. 

3  Salk.  289. 
Sav.  60, 
68. 

Seld.  H.  of  T.  984. 

. 423. 

436. 

2  Show.  155. 
_ 144. 

Tumor,  MS.  54. 

277. 

1  Vcntr.  3. 
32. 

41. 

236. 

252. 

265. 

335. 

2  Ventr.  47. 
1  Vem.  60. 
Widdr.  MS. 
Winch,  S5. 

Y.  B.  3  Edw.  2.  63. 

7  E.  2.  230. 
Lib.  Ass.  22  Edw.  3 

38  tj»  3.  5. 
38  £.  3.  22r. 


527 

370 

270 

172 

331 

262 

298 

356 

1 

1 

2 


3 


3 

654 

249 

303 

326 

332 

3 

4 

6 

6 

6 

6 

8 

8 

9 

9 

9 

10 

10 

to 

11 

11 

12 

13 

13 

15 

15 

15 

49 

11 

12 

639 

657 

653 

64 

85 

.      2 

1 

9 

530 

539 

312 

374 

478 

480 

460 

498 

502 

505 

.521 

.559 

.540 

.381 

.325 

7 

7 

101. 

17 

16 

17 


Anon.  38  £.  3.  6. 
8. 

38  c*»  3.  8.  2. 
19. 

39  E.  3.  23. 

42  E.3.  19. 

43  E.  3.  34. 

44  E.  3.  5. 

39^ 

45  E.  3. 17. 

46  E.  3.  9. 
50  E.  3.  10. 
50  E.  3.  20. 

7  H.  4.  35. 

11  H.4.  89. 
14  H.  4.  17. 
6  H.  5.  10. 

1  H.  6.  5. 
9  H.  6.  56. 

61. 

20  H.  6.  17. 

21  H.  6.  43. 
31  H.  6.  11. 

13. 

38  H.  6. 19. 

■21. 

2  E.  4.  15. 
6  £.  4.  3. 

8  E.  4. 13. 

9  E.  4. 47. 

12  E.  4.  6. 
12. 


vol.  i. 

1. 

1. 

I. 

1. 

1. 

I. 

1. 

1. 

1. 

1. 

1. 

1. 

I. 

1. 

■ 

1. 
I. 
1. 
I. 

I. 
1. 
I. 

1. 

« 

1. 

1. 
1. 
I. 
1. 
I. 
1. 
1. 
1. 

■ 

1. 

• 

I. 
i. 
i. 
1. 


18 

19 

20 

21 

21 

22 

23 

24 

24 

25 

25 

26 

27 

28 

28 

29 

SO 

32 

33 

33 

33 

34 

36 

36 

39 

42 

42 

43 

44 

45 

46 

46 

47 

49 

49 

50 

50 

50 

50 

i.  159 
ii.    25 

i.  610 


Atterbory,  Nottuigfaam, 

Lord  r.  vol.  i.  543 


Atterbary  t>.  Turner 
Alt.  Gen. «.  Cholmley 

«.  Ld.  Eardlcy 

V,  Maxwell 

• —  V.  Oldys 

V.  Strute 


Auford's  case 

Aungers,  Abbot  of,  v.  Nor 

ton,  P.  of 
Austen,  Grene  v, 

V,  Nicholas 

V.  Pigot 


Austyn  v.  Lucas 
Awbrey,  Johnson  v. 
Awdrey  v,  Smallcombe 
Walwinv. 


i.  543 

ii.  203 

ill.  986 

ill.  998 

i.  564 

i.  414 

i354 

i.  7 
i.  164 
i.734 
i.  151 
i.  142 
i.  1417 
iii.  1385 
i.5lS 
i.  722 
ii.    31 


Ayde  v.  Flower 

—  Fox  V. 

Ayer  &  Bailey,  Croft  v.    iii.  1S61 

Ayliffe,  Stumpe  v.  u  567 

Aynsley  o.  Wordsworth       ii.  677 


22  E.  4.  23. 

8H.  7.  2. 

10  H.  7.  21. 

15H.7.8. 

16H.  7.  3. 

20  H.  7.  12. 

21  H.7.  21. 

Yelv.55. 

Bunb.  294. 

Anscll  V.  Adman 
Antrobus  v.  The  East  India 

Company  ii.  544 

Apperley  v.  Gill  iii.  1131 

Appleton,  Robinson  v.  iii.  1268 
Arbuckle  and  another   v. 

Cow  tan  ii.  507 

Arcsay,  Parson  of,  FitaWil* 

liara  V,  i.    34 

Arie,  Lady,  Skelton  v,  i.  167 

Arnulrong  v.  Hewitt  iii.  835 

Amison,  Ellis  v.  iii.  1066 

Arnold  V.  Bidgood  i.  202 

Arundel's  Ld.  case  i.  744 

Arundel,  Bishop  v.  i.  664 

Ld.,  Bowles  v»       I.  668 

Asgiil  V.  Hunt  i.  747 

Ashby  V.  Power  iii.  1308 

Asfondby  v.  Newcoroen  i.  51 1 
Ashlon,  Burges  v,  i.  173 

Askew  V.  Greenhow  ii.  553 

Athill,  Baker  o.  ii.  415 

TaswelU.  i.  590 

Athorp,  Cotterell  v.  i.  548 
Atkins,  Bowles  v,  i.  450 
V.  Hatton                 ii.  403 

Slanwell,  Ld.  v.       ii.  419 

V,  Willougbby  de 
Brooke  (Lord)  ii.  406 

Atkinson  v.  Folkes  ii.  368 

■         Hutchinson  v,      i.  448 


Babb,  Hall  o. 
Babbage  o.  Rookewood 
Baber,  Scory  «. 
Babington  o.  Matthews 
Bacon,  Barker  v. 

«.  Williams 

Williams  v, 

Badgerly  v.  Wood 
Bagg  V,  Woodward 
Bagot,  Lord,  Delve  v. 
Bagster  v.  Knollys 
Bailey,  Cartwrigbt  o. 

Leech  «. 

Boily  V.  Peasly 

V.  Wonrali 

Baker  o.  AthiU 

Barker  V. 

Langhamv. 

-  v.  Leathes 
■  V.  Planner 

Struttv. 

V.  Sweet 

V,  Warner 

Baldwin,  Broadhurst  v. 

V,  Girrie 

V.  Wine 

Bale  V.  Hodgetts 
Ball,  Carte  v. 

V.  Robinson 

Balser,  Green  o. 
Balthorp,  Bellamy  v. 
Banister's  case 
Banister  v,  Wright 
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CASES 


RELATING  TO 


TITHES. 


6  Job.  Rot,  Pa!.  M.  10.  No.  «5-    [^"7™^'^  ^^^*  ^^^*  ""•  ^*'  ^'  1204. 

c.  1.  p.  7.]  ^-vw, 

nnHE  king,  to  all,  &c.    To  all  his  foresters  in  Essex,  greeting :— We  A  grant  of 

-■•    command  yon,  that  without  hinderance  you  cause  our  venerable  J]j„  j^jJ^q^YJ 

father  in  Christ,  W.  Lord  Bishop  of  London,  to  have  the  tithe  of  venison,  ^^^^^  ^^^^ 

taken  for  onr  nse  in  Essex,  according  to  the  tenor  of  our  charter,  which  by  the  king  to 

he  has  thereof,  and  we  prohibit  yoa  from  causing  him  any  trouble  or  the  bishop  of 

molestation,  or  permitting  it  j^^"^*  *"' 

-  1219. 

4  H.  3.  [Prynne's  Rec.  vol.  iii.  lib.  5.  c.  1.  p.  50.]  .^^^^ 

TO  our  venerable  lord  and  friend  in  Christ,  our  dearest  R.  De  Neville,  A  prejcripUoa 
dean  of  Lichfield,  prior  of  St  Edmund's;  and  the  convent  of  Uie  JJJJIJn^;^^^ 
same  place,  their  fullest  respects,  greeting :— We  thank  you  for  benefits  y^^„  pearc- 
so  often  and  so  liberally  bestowed  upon  us  and  ours ;  requesting,  that  able  poMet- 
according  to  your  accustomed  liberality,  you  order  your  chaplain  and  mod.  An  acre 
servants  at  Hingham,  not  to  make  new  and  undue  exactions  from  our  ^J,™  ^^^ithe 
demesnes  and  our  men,  by  reason  of  tithes;  disturbing  us  and  ours  ^f  ^^^^  ^^^^ 
respectiog  those  things  which  we  have  peaceably  possessed  for  forty  of  heaths  de- 
ycars;  viz.  tithes  of  hay,  and  of  mills,  and  of  widows  Peter-pence,  nied. 
which  is  unheard  of  in  our  parts.    Besides  it  cannot  be  unknown  to  you, 
that  in  ancient  time  an  acre  of  meadow,  was  given  for  tithe  of  hay ;  and 
the  church,  as  it  is  said,  is  in  possession  of  that  acre.    They  also  exact 
tithes  of  heaths  (1),  which  we  never  gave,  nor  any  of  our  neighbours. 
We  request  therefore  that  we  may  enjoy  peaceable  possession,  until  we 
shall  have  had  an  interview  with  you  thereon.    Farewell  in  the  Lord. 

(1)  DeBruariia. 

1223 
8  H.  3.  Rot.  Plac.  &  Inquis.  [Seld.  423.]  ^ 

MASTER  Eustoce  de  Cestreton  was  attached  to  answer  Hugh  de  A  prohibi- 
Lege,  wherefore  he  draws  him  into  plea  in  court  christian  con-  r?^f™p„^ 
cerning  the  lay  fee  of  the  said  Hugh  in  Cestreton,  against  the  prohibi-  ^^  ^i^^  lued 
tion,  &c.    Wherefore  the  said  Hugh  complains  that  he  sues  him  in  court  for  tithes  of 
christian  for  certain  money  for  tithes  of  mills,  and  certain  meadow,  to  rent.    A  soit 
wit,  tiiree  acres  of  meadow,  and  also  concerning  his  weir ;  and  for  lands  ^' "Vr  mhe 
uncultivated,  if  he  let  them,  he  demands  the  tenth  penriy,  &c.    And  ^  ^DCllltifat- 
master  Eustace  comes  and  defends  himself  against  him  and  his  suit,  that  ed  la^d  com* 
he  never  drew  him  into  plea  concerning  any  thing  certain,  except  for  plained  of. 
tithes  of  hay  and  mills,  aa  tithes  ought  to  be  paid  thereof;  nor  does  he 
seek  any  meadow,  nor  any  money  for  mills,  nor  any  thing  concerning 
his  weir,  norany  land,  but  garbs  alone;  therefore  it  is  ordered  to  the 
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1223,  ^^^  Eastace  tliat  lie  do  not  sae  hereafter  in  coori  cliristi&Oy  concerning 
\^s^         any  laj  fee,  or  any  thing  which  is  against  the  crown  of  our  lord  the 

king. 

1224.  Oct.  S.  Mic.  9  &  10  H.  3.  Rot.  Plac.  [Prynne's  Rec*  vol.  iii.  lib.  5. 
''^  c.  1.  p.  69]    1  Gw.  105. 

The  spiritnal     T>HTLIP  DE  ARDE|IN,  clerk,  was  attached  to  answer  John  Fitz- 
tnrisdicHon"^  Robert,  wherefore  he  draws  him  into  plea  in  court  christian  con- 

of  lay  fees,      cerning  the  lay-fee  of  the  said  John  Fitz-Robert,  contrary  to  the  pro- 
The  spiritnal     hibition,  &c.     Wherefore   the   said  John,  by  his  attorney,  complains, 
court  held         that  the  said  Philip  draws  him  into  plea  concerning  the  wood  of  Lee,  and 
of  ha  °  mm**  ^^^  moor  of  Wycton;  and  also  for  this,  that  whereas  the  said  John  and 
and  panBage?    ^^^  ^^^  ^ke  pledges  of  the  said  Philip,  for  injnring  his  corn  and  mea- 
dow, and  other  wrongs;  the  said  Philip  draws  him  into  plea  for  that 
taking,  whereby  he  is  injured,  &c.  to  the  valae  of  one  hundred  marks, 
and  therefore  he  brings  suit.  See. 

And  Philip  comes  and  says,  that  he  ought  not  to  answer  the  said 
John  or  his  attorney  in  any  plea,  because  he  is  excommunicated ;  and 
he  brings  therefore  the  letters  of  the  archbishop  of  York,  which  testify 
this  171  fuec  verba.  *'  W.  by  the  grace  of  God,  &c.  Know  ye»  that  the 
*'  abbot  of  Kokersand,  and  the  priors  of  Kokersand  and  of  Rokeham^ 
*'  have  informed  us,  that  they  have,  by  the  authority  of  the  pope,  put 
*'  in  the  bond  of  excommunication  the  noble  man  John  Fitz-Robert; 
commanding  us  that  we  should  denounce  him  such,  which  we  signify 
to  you  at  the  instance  of  master  Philip,  the  bearer  of  these  presents; 
that  you  may  be  certified .  hereof.  Farewell.  Given,  &o."  And 
therefore  the  said  Philip  says,  that  he  wiB  not  answer  him,  mxless  the 
court  shall  have  advised. 

And  John  comes  by  his  attorney,  and  says.  That  he  does  not  com- 
plain of  the  plea  before  those  judges,  because  as  to  the  tithes  of  hay 
and  mills  which  Philip  there  demanded,  he  will  willingly  do  what  of 
right  he  ought  to  do ;  but  he  has  impleaded  him  against  the  prohibi- 
tion, &c.  before  W.,  treasurer,  and  G.,  penitentiary,  of  York,  concerning 
his  lay-fee  aforesaid,  and  besides  concerning  a  certain  hermitage,  and  the 
tenth  beast  of  his  forest;  and  therefore  he  has  suit;  and  he  freely  grants 
to  him,  &c,  the  tithes  of  hay  and  mills,  and  pannage. 

And  Philip  defends  the  whole,  except  only  so  far  as  concerns  the  tenth 
beast  which  he  demands,  and  whereof  his  church  was  seised,  and  says, 
that  he  and  his  men  have  always  had  their  pasture  every  where  in  the 
forest;  and  the  said  John  and  his  men  take  his  men,  and  deprive  him  of 
his  pasture  and  common. 

Because  the  said  John  does  not  shew  at  the  said  day,  by  citations  or 
any  other  means,  that  the  said  Philip  prosecuted  any  plea  in  court  chris- 
tian, concerning  any  lay-fee,  it  is  considered  that  Philip  go  thereof  quit, 
and  John  be  in  mercy.  And  it  is  prohibited  to  Philip  to  prosecute  any 
plea  against  the  crown  of  the  lord  the  king.  Day  is  given  to  them  to 
hear  judgment  in  the  octave  of  St.  Hilary  prece  partium. 

1229 
^^^  Rot.  Claus,  11  H.  3.  p.  1.  m.  9.  in  dorso  [Seld.  Hist.  £84.] 

Th*  king         nnHE  king,  with  the  advice  of  his  archbishops  and  bishops,  has  granted 

or£ry*and*  ^^^^  ^'^^®*  ®^  ^^^  *°^  ™'*^'   ^®  rendered  hereafter  in  all  his  de- 

mills  in  all  his    mesnes  within  his   kingdom.     And  it  is   commanded  to  the  bailitfs  of 
demesnefi  in      Corsham,  that  they  cause  tithe  of  hay  to  be  given  to  the  church  of  Cor- 
tbe  kingdom,     sham  out  of  his  demesne  of  Corsham*    Witness  the  kiDg,  at  Westmin- 
ster, the  18ih  of  May. 
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M.  13  H.  S.  [Fitzh.  Prohib.  20.] 

ly^OTii,  it  was  adjudged  bj  the  court,  that  if  a  parson  sell  his  tithes  A  parson  may 

-J-  ^    for  a  certain  sam,  to  be  paid  at  a  certain  day,  if  he  do  not  pay,  &c.  ■"«  »">  ^ovat 

the  parson  may  well  sve  in  court  christian  for  the  money,  and  no  pro-  ^iljll^i*!!?,, 
hlbition,  <&c«  money  due  f«r 


31  H.  3.  Rot.  Pat.  m.  8.  [Piynne's  Rec.  vol.  iii.  lib.  5.  c.  1.  p.  105.] 

'T'HE  king,  to  all,  &c.  greeting: — Know  ye,  that  we  have  granted  to 
f-  the  prioress  and  nnns  of  St.  Mdtry  in  Chester,  the  fourth  part  of  the 
tithe  of  all  victuals  of  our  house,  so  often  as,  wheresoever,  and  so  long 
as  we  shall  happen  to  be  at  Chester,  and  shall  retain  the  earldom  thereof 
in  our  hands ;  so  that  if  we  shall  give  it  to  any  one,  whether  our  son, 
or  any  other  such  earl,  and  his  successors  for  the  time  being,  earls  of 
Chester,  shall  be  bound  to  give  to  the  aforesaid  prioress  and  nuns,  and 
their  successors,  the  fourth  part  of  the  tithe  of  all  victuals  of  their  house, 
wheresoever  the  said  earls  or  their  families  shall  be  throughout  England, 
•s  by  the  charter  of  Hogh,  formerly  Earl  of  Chester,  they  are  specially 
bound.     Witness  the  king,  at  Radynges,  the  7th  day  of  November. 


tithes  sold. 
1240. 


The  tithe  of 
the  foarth  part 
of  all  victoaLs 
spent  by  the 
king  in  his 
house  while  be 
held  tiie  earl- 
dom of  Ches- 
ter  In    bis 
handstand  that 
all  succeeding 
earls  shonld  bi 
chargeable 
with  the  same. 
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Rot  Line.  10.  65  H.  3.  [Prynne's  Rec. vol.  iii.  lib.  5.  c.  1.  p,  126  b.(l)]        1271. 

1  Gw.  106.  wvw 

Mr.  Prynue  found  the  fothtring  case  and  resoivtion  vpon  an  attach' 
mewt  for  a  tuit  in  court  christian  against  the  hinges  prohihition^  in  a 
fragment  of  plea  rolls  (in  the  Tower),  before  the  justices  ittnerant, 
about  the  55/A  Hen.  3,  as  he  conjectures  by  the  hand, 

'AST£R  William  de  Branucewell  was  attached  at  the  suit  of  Gil-  The  spiritual 
bert  Parleben,  wherefore  he  impleaded  him  in  the  court  christian  f *'"{[' |5''*7*^ 
about  the  chattels  of  the  said  Gilbert,  which  do  not  concern  either  tes-  ^r  money  due 
lament  or  matrimony.     And  Henry,  the  Dean  of  La  Ford,  was  attached  for  tithes  sold* 
to  answer  the  said  Gilbert,  wherefore  he  held  the  same  plea.    And  Wil- 
Uam  and  the  dean  come  and  say,  that  after  the  prohibition  of  the  lord 
the  king,  they  never  held  nor  prosecuted  the  said  plea ;  but  they  wish 
to  speak  the  truth,  that  in  reality  the  said  William  sold  to  the  said  Gil- 
bert, and  to  a  certain  person  his  partner,  the  tithes  of  the  corn  of  his 
church  for  thirty-seven  marks,  and  because  he  did  not  pay  the  money 
at  the  appointed  times,  he  as  parson  impleaded  him  in  the  chapter  before 
prohibition,  and  he  prays  juagment  if  he  could  do  that  or  not. 

And  Gilbert  comes  and  avows  all  this,  but  says,  that  he  paid  the  said 
money  to  him,  but  he  has  no  (2)  proof  thereof;  and  he  says  that  tlia 
•aid  William  demands  of  him  a  certain  penalty.  And  William  says, 
that  he  neither  does  nor  will  exact  any  penalty  from  him. 

And  it  is  therefore  considered  that  the  said  William  may  lawfully 
prosecute  the  said  plea  in  the  court  christian,  since  it  is  concerning  tithes, 
and  that  the  said  dean  may  hold  the  same,  and  Gilbert  in  mercy. 

(1)  2V<ole,  that  this  book  is  marked  by  page  being  117. 

p^es  to  page  97,  and  from  thence*  it  is  (x)  For  this  interpretation  of  the  word 

marked  by  joHos  to  folio  133  inclusive,  **  sectaf*  seeSelden's  notes  on  Fortescne, 

but  after  that  u  again  ptiged,  the  first  57,  n.  a. 

1390. 


Plac.  Pari.  18  E.  1.  [1  Rot.  Pari.  p.  32.]  Ryl.  PI.  Pari.  38. 

TK^HERBAS  the  ecclesiastical  judges  often  stay  proceedings  in  causes  A  ftrocedendo 
^^    before  them,  by  reason  of  the  king's  prohibition,  in  cases  where  ihall  be  grant- 
remedy  cannot  be  given  to  the  complainants  in  the  king's  court  by  wrk  ^^j^^q'  ^k^' 

itahalt  appear  from  the  libel,  that  the  conplahiant  haa  no  remedy  ia  th^  temporal  coorc, 
and  that  the  conosancc  af  the  cause  belongs  to  the  spirltaal  conrt. 

a2 


Extra  paro* 
chial  tithes, 


4  TITHfl   CASES. 

1200.        ®^^  ^f  ^^*  chancery,  whereby  they  are  deprived  of  iheir  remedy  as  well 
s^^^^m^         in  the  king's  as  in  the  spiritaal  court,  to  their  great  damage,  as  the  king 
has  understood  from  the  grievons  complaint  of  some. 

The  king  wills  and  commands,  that  when  the  ecclesiastical  judges 
surcease  in  the  cases  aforesaid,  by  reason  of  the  king's  prohibitioa 
delivered  to  them,  that  the  chancellor,  or  chief  justice  of  the  said  king 
for  the  time  being,  having  seen  the  libel  in  the  cause,  shall,  at  the 
instance  of  the  complainant,  (if  they  shall  see  that  remedy  cannot  be 
given  to  him  in  his  case  by  writ  out  of  chancery,  but  that  the  determioa- 
lion  of  the  cause  belongs  to  the  spiritual  court)  write  to  the  judges  before 
whom  the  cause  was  before  depending,  that  they  proceed  therein,  not- 
withstanding the  king's  prohibition  before  (1)  delivered  to  them. 

(t)  "  Directed."    Ryl. 

1290.        18  Ed.  1.  [1  Rot.  Pari.  37.  No.  34.]  Ryl.  PI.  Pari.  49.  [Prynne's  Rec. 

vol.  ill,  lib.  5.  c.  3.  p.  409.]  l  Gw.  107. 

RALPH,  bishop  of  Carlisle,  demand3  against  the  prior  of  the  church 
of  Carlisle,  the  tithes  of  two  pieces  of  land  newly  assarted  in  the 
5in"*1n  *th^*  ^^^^^  ®^  Ingehvood,  one  of  which  id  called  Lynthwait,  and  the  other 
forcstof Ingel-  Kirkethwait,  and  which  belong  to  the  said  bishop,  for  that  the  said 
wood  to  the  pieces  are  within  the  boundaries  of  his  parish  church  of  Aspaterick,  and 
prior  and  for  that  the  said  bishop  and  his  predecessors,  always  before  the  said 
^noDsofCar-  pieces  were  brought  into  cultivation,  and  while  they  were  covered  with 
^*  wood,  have  used  to  reeeive  the  tithes  of  the  pannage  of  the  same  pieces, 

nntil  the  said  prior  by  a  certain  suggestion  made  (2)  upon  a  suppression  of 
the  truth,  this  year  brought  a  certain  writ  of  the  lord  the  king  to  the 
justice  of  the  lord  the  king  of  his  forest  beyond  Trent,  and  unjnstly 
deprived  the  said  bishop  of  the  tithes  aforesaid ;  and  whether  the  tithes 
aforesaid  belong  to  the  said  bishop  by  reason  of  his  church  of  Aspaterick 
afcresaid,  he  prays  may  be  inquired  of  by  the  country,  &c. 

And  the  prior  comes  and  says,  that  the  tithes  aforesaid  belong  to  him 
and  his  church  of  the  blessed  Mary  of  Carlisle,  and  not  to  the  said 
bishop;  for  he  says,  that  the  lord  Henry,  the  old  king,  granted  to  God 
and  his  church  of  the  blessed  Mary  of  Carlisle,  and  the  canons  serving 
God  there,  all  the  tithes  of  all  lands  which  the  said  lord  the  king,  or  his 
heirs,  kings  of  England,  should  cause  to  be  brought  into  cultivation 
in  the  aforesaid  forest,  and  enfeoffed  the  said  church  thereof  by  a  certain 
ivory  horn,  which  he  gave  to  his  said  church,  and  which  it  still  has ;  and 
he  prays  judgment,  &c. 

And  hereupon  master  Henry  de  Borton,  parson  of  the  churcli  of 
Thuresby,  comes  and  says,  that  the  tithes  aforesaid  belong  to  him  by 
reason  of  bis  church,  and  not  to  the  bishop  and  prior ;  because  he  says, 
that  the  pieces  of  land  aforesaid,  of  which  the  tithes  are  demanded,  are 
within  the  boundaries  of  his  parish,  and  that  he  and  his  predecessors 
were  always  in  the  actual  perception  of  the  great  and  small  tithes  of  the 
aforesaid  pieces,  as  of  right  of  his  church  of  Thuresby,  until  the  said 
.prior,  together  with  certain  other  persons,  in  this  year,  by  means  of  the 
said  writ,  unjustly  deprived  him  of  the  said  tithes;  and  that  those  places 
are  within  the  boundaries  of  his  parish;  and  that  he  and  his  predecessors 
were  always  in  the  actual  perception  of  the  said  tithes,  as  well  great  as 
small^  he  prays  may  be  inquired  of  by  the  country,  &c. 

And  William  Inge,  who  sues  for  the  lord  the  king,  says,  that  the 
tithes  aforesaid  belong  to  tlie  lord  the  king,  and  to  no  other,  because  he 
says,  that  the  said  pieces  are  within  the  bounds  of  the  forest  of  the  said 
lord  the  king,  of  Ingelwood,  and  that  the  said  lord  the  king  may  in  his 
said  forest,  build  towns,  erect  churches,  assart  lands,  and  confer  such 

W  "  TacUa  veritaU.*' 


TITBB    CA8Bft«  *    5' 

chnrclies,  with  the  tithes  of  those  lands,  upon  whomsoever  he  will  at        1290. 
hb  pleasure »  for  that  the  said  forest  is  not  within  the  boandaries  of  any         v^vw 
parish ;  and  he  prays  that  those  tithes  may  remain  to  the  lord  the  king, 
iVi  of  right  they  ought,  for  the  reason  aforesaid,  &c. 

And  because  the  lord  the  king  woald  be  certified  npon  the  premises, 
and  that  to  every  one  may  be  given  that  which  is  his,  let  William  de 
Vescy,   justice    of  his  forest  beyond  Trent,  Thomas  de  Normanvill, 
escheator  of  the  said  lord  the  king,  in  those  parts,  and  Michael  de  Arkla,. 
be  assigned  to  inquire  the  truth  of  the  matter  in  the  premises ;  and 
what  they  shall  have  done  therein  let  them  make  known  to  the  lord  the' 
king  in  his  next  parliament  after  £aster ;  and  let  the  parties  aforesaid 
wait  that  term.    Afterwards,  at  the  said  parliament  after  £aster,  the 
said  William  de  Vescy  and  Thomas  de  Normanvill,  recorded  before  the 
said  lord  the  king  and  his  council,  that  they  could  not  proceed  to  take 
the  aforesaid  inquisition  at  the  day  given,  by  reason  of  a  certain  letter 
of  the  bishop  of  Carlisle  delivered  to  them,  inhibiting  them  from  putting 
any  to  their  oath  at  that  time ;  which  letter,  sealed  with  the  seal  of  the 
said  bbhop,  the  said  William  and  Thomas  produced  before  the  said  lord 
the  king:   therefore,    by  the  command  ol   the  lord  the  king,  let  the 
aforesaid  William  and  Thomas  and  John  de  Lithepeynes,  and  Michael  de 
Arkia,  be  assigned  to  take  the  aforesaid  inquisition,  so  that  they  certify 
the  lord  the  king  thereof  at  his  next  parliament  after  the  feast  of  St.  Mi- 
chael next  ensuing,  &o«  and  that  they  adjourn  the  aforesaid  parties  to 
the  same  day,  &c. 

Trin.2dEd.  1.   Exch.  1295. 

The  King  v.  Bude,  [1  Year  Book,  Mem.  Scac.  34.]  wv^ 

YORKSHIRE. — Master  William  de  Buda,  rector  of  the  church  of  A  custom  in  a 
IVeston,  in  Uoldernesse,  was  attached  to  answer  what  should  be  vill  to  pay  six- 
objected  to  him  on  behalf  of  the  king:  Wherefore  he  was  put  to  answer  ^".J;  [„*2^„ 
for  this,  that  the  natives  of  the  king,  in  the  manor  of  Preston,  which  of  titlieofhay. 
formerly  belonged  to  the  countess  of  Albemarle,  and  which  is  in  the 
king's  hand  after  her  death,  in  times  past  have  always  been  accustomed, 
as  well  in  the  life -time  of  the  said  countess,  as  after,  to  give  to  the 
church  aforesaid  for  the  tithe  of  hay  of  every  bovate  of  land  in  the  vill 
aforesaid,  sixpence  only,  [yet]  the  aforesaid  William  has  caused  the  said 
natives  of  the  king  to  be  cited  before  the  ordinary  of  the  same  place,, 
for  tithe  of  hay  in  the  same  vill,  and  to  be  excommunicated,  notwith- 
standing the  payment  of  the  said  sixpence ;  as  if  they  had  not  paid  the 
same  in  the  name  of  tithe,  in  contempt  of  the  king,  and  to  the  grievous 
damage  of  his  natives.  See. 

'  And  the  said  William  came  find  said,  that  he  had  not  excommunicated 
the  natives  aforesaid,  but  that  as  by  decrees  of  synod  long  since  pub- 
lished, all  obstructing  the  rights  of  the  church,  and  detaining  its  tithes 
QojusUy,  are  excommunicated  t»  genere  four  times  in  the  year,  as  well 
throughout  the  archbishoprick  of  York,  as  elsewhere  in  the  kingdom, 
his  chaplain  according  to  the  duty  of  his  office,  had  generally  excom- 
mnnicated  all  such,  and  not  the  said  natives  of  the  king  by  name,  and 
this  he  prayed  might  be  inquired,  &c. 

Therefore  it  is  ordered  to  Thomas  Weston,  clerk,  that  by  the  oath  of 
good  and  lawful  men,  by  whom,  &c.  and  to  have  that  inquisition  before 
the  treasurer  and  barons,  &c.  and  the  same  day,  &c,  to  the  said  William 
by  manucaptors,  &c. 

The  jury  found  that  one  of  the  natives  only  was  excommunicated  for 
the  tithe  of  hay,  &c.  and  that  being  under  sentence  fortv  days,  he  was 
taken  by  the  king*s  writ  and  imprisoned ;  and  that  the  aforesaid  natives 
of  Preston  have  used  to  pay,  Are. ;  and  that  they  <>ffergd  at  the  altar  of 


1295. 
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Preston  twentjr-tii  shilKngs,  viz.  sixpence  for  the  tithe  of  the  hayt)f  each 
borate,  which  the  chaplain  of  the  parish  church  of  Preston  received,  and 
afterwards  the  said  jiative  S.  was  excommnnicated,  and  still  is,  at  the 
suit  of  the  said  W. :  Therefore  the  said  William  is  ordered  to  be  im- 
prisoned, and  afterwards  was  fined  for  his  said  ofleoce  forty  shillings. 


1304. 


Tithes  of  rab- 
bits by  special 
grant. 


33  Ed.  1.  [1  Rot.  Pari.  159.  Ry.  P'-  Pa^l.  241.]  1  Gw.  109. 

npO  the  petition  of  the  prior  and  convent  of  Christ  Church,  praying 
-*-  remedy  hereupon,  that  whereas  Isabella  de  Fontibus,  late  countess 
of  Albemarle,  granted  to  them  by  her  deed,  the  tithe  of  all  conies  in  the 
manor  of  Thorle,  in  the  Isle  of  Wight,  William  Russell,  the  now  keeper 
of  the  king  of  the  isle  aforesaid,  does  not  permit  them  to  take  any  tithe 
of  this  sort : 

It  18  answered — ^Let  a  writ  go  ont  of  chancery  to  the  treasurer  and 
barons,  that  they  inspect  the  deed,  and  make  inquiry  of  tlie  seisin,  and 
further  do  what  shall  be  just 


1305. 


Extra  paro- 
chial tithes 
eraoted  by  the 
kiDg  in  the 
forest  of  Dean 
to  the  bishop 
of  LandaiT,. 
and  a  petition 
for  tithes  of  his 
lands    newly 
assarted. 

1306. 


Petit,  in  Pari.  33  Ed.  I.  No.  38.     [1  Rot.  Pari.  163.    No.  38.] 

TO  the  petition  of  the  bishop  of  Landaff,  praying  that  the  king  would 
assign  to  the  bishop's  church  of  All  Saints,  in  the  forest  of  Dean, 
the  tithe  of  lands  newly  assarted  in  the  proper  soil  of  the  king  in  the 
same  forest : 

It  is  answered — ^That  the  king  wills  that  the  bishop  may  have  that  which 
is  extra-parochial,  and  which  the  king  may  grant;  and  let  letters  patent 
be  made  of  this  grant,  and  a  writ  close  to  J.  de  Botetout,  keeper  of  the 
forest,  &c. 


Petite  in  Pari.  33  Ed.  1.  No.  46.^1  Rot  Pari.  l64.  No.  46.] 


Cornwall, 
Exeter  for  the 


Tithes  of  the  f\T^  parsons  and  vicars  claiming  tithes  of  the  stannary  in 

stannary  in  v/  ^h^^e  the  king  has  paid  annually  to  the  bishop  of  Exe 

totiirbiZ  «*«  ?^oresaid  : 
of  Exeter  by        ^^  ^"  answered — Let  it  be  as  has  been  accustomed  in  the  time  of  the 

the  king.  earl  and  king.     (See  12  Co.  10.    Seld.  Hist.  285.) 


1307, 


A  commission 
directed  to  in« 
qaire  concern- 
ing the  boun- 
daries of  the 
extra   paro- 
chial lands  in 
the  forest  of 
Dean. 


Petit,  in  Pari.  35  Ed.  1.  No.  58.  [1  Rot.  Pari.  200.   No.  58.] 

^T^O  the  petition  of  the  poor  chaplain  of  Landaff^  reminding  the 
■-  lord  the  king  of  his  gift  to  him,  viz.  that  he  had  given  him  the 
tithes  of  the  assarts  of  the  forest  of  Dean,  which  are  extra-parochiah 
in  aid  of  the  aforesaid  chaplain ,  and  for  the  support  of  a  chaplain  to 
celebrate  divine  service  for  the  lord  the  king,  and  his  progenitors  for 
ever  in  the  church  of  Newland,  of  his  advowson  in  the  same  forest ; 
and  because  the  parsons  of  the  neigh bouriDg  parishes,  which  are  not  of 
the  advowson  of  the  lord  the  •  king,  oppress  and  grieve  him  on  account 
of  the  tithes  aforesaid  of  assarts,  &c.  he  prays  the  lord  the  king  that  he 
would  be  pleased  to  declare  which  are  the  extra-parochial  lands  whereof 
he  has  granted  the  tithes  to  him,  and  to  cause  the  said  lands  to  be  set 
out  with  bounds ;  so  that  he  may  take  his  said  profit  in  peace ;  and  that 
the  lord  the  king  would  be  pleased  to  cause  inquiry  to  be  made  what 
were  the  ancient  bounds  of  the  neighbouring  churches  against  his  de- 
mesne lands  in  the  said  forest,  and  how  the  parsons  of  the  aforesaid 
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ehurcliefl  claim  to  have  the  titbe  of  his  said  demesne  lands,  as  he  is  not        1807. 
their  patron*  ^o. : 

It  is  answered — Let  Walter  de  Gloucester,  the  king^s  escheator,  and 
Nic.  Fermbau(J>  be  assigned  by  writ  out  of  chancery,  to  go  in  person 
to  the  places  assarted,  whereof  the  king  has  granted  the  titbe  to  the  said 
bishop,  as  is  contained  in  the  petition,  and  that  they  inquire  by  good 
and  lawful  men,  which  are  those  assarted  demesnes  of  the  lord  the  king, 
and  which  are  the  metes  and  bounds  between  the  parochial  churches  and 
the  lands  of  the  lord  the  king,  newly  assarted;  4nd  let  them  send  that 
inqnisition  to  the  treasi^rer  find  barons  of  the  exchequer,  &c,  and  let 
them  do  what  ought  further  to  be  done,  &c. 


A 


Hil.  3  Bd.  2.    C.  P.    [3  E.  2.  63.]  J^- 

MAN  brings  trespass  against  the  prior  of  Hunt',  imd  others  named  Questions  of 
in  the  writ,  and  declares,  that  on  a  cert^n  day  they  wrongfully  took  boundaries  are 
his  com,  to  the  valoe,  &c.— Hi/ai',  for  th^  priof  and  the  others,  &ays>  ^  ^^  in^Uw. 
that  the  tenth  sheaf  belonged  to  him  of  all  the  corn  growing  within  the 
fee  of  L«,  within  which  fee  he  complains  this  trespass  was  committed j 
and  he  and  his  predecessors  have  had,  &c. ;  so  that  after  T.,  who  com- 
plains, had  in  Ao^st  carried  bis  .corn  to  the  ^n,  and  the  tithe  was 
severed,  the  prior  came,  &c.  and  took  the  com  as  his  tithe,  as  he  well 
might,  and  not  with  force  And  arms,  nor  against  the  peace. — ^Wili^ugh- 
by].  Sir,  whereas  he  says,  that  he  took  his  tithes  and  his  own  cdrn,  we 
say,  that  this  was  our  corn^  as  onr  writ  supposes. — Prut^  4re*^BER[ES- 
ford].  You  shall  not  escape  so,  for  the  prior  has  acknowledged  the 
carrying  qjOT  this  com  in  form,  as  his  corn  and  his  tithe,  to  which  form, 
cause,  jand  avowry,  you  must  answer,  if  at  the  time  of  the  taking 
away  it  was  your  corn,  and  not  his,  nor  his  tithe^  as  he  says. — Will- 
[ughbt].  Sir,  whereas  he  avows  the  carrying  away,  by  reason  that  the 
tithe  in  the  fee  of  L.  belongs  to  him,  and  says  inrther,  that  the  place 
where  we  have  complained  is  within  the  fee  of  L.  Sir,  not  in  the  fee  of 
14.,  bat  in  the  fee  of  C. — Prest^  ^o.     Et  alii  ^  contra. 

In  this  plea  two  things  may  be  observed,  one  is,  that  although  the 
plaintiff  would  have  maintained  his  writ,  he  was  compelled  to  answer 
orer  to  the  justification  of  the  defendant.  Another  is,  in  C.  and  not  in 
fee  of  L. ;  if  so,  the  plaintiff  would  recover  his  damages  without  trying 
the  right  of  tithes,  &c. 

E.  7  Ed.  2.   C.P.  „,. 

The  Abbot  ofJungers  v.  The  Prior  of  Norton,  [7  E.  fi.  230.]  *'*^'** 


^T^HE  abbot  of  $t.  Nidiolas .  of  Aongers  brings  his  writ  of  annuity  Where,  upon 
•■-  against  the  prior  of  Norton,  and  demands  of  him  119«.  which  were  d««pnte  to 
in  arrear  of  an  annuity  of  22*.;  and  for  this,  &c.  that  whereas  debate  JJSieTbdwg" 
was  between  one  Jaq;i^s,  formerly  abbot  of  St.  Nicholas,  and  one,  &c.  ^d,  it  was  set- 
formerly  prior  of  Norton,  of  tithes  of  the  fee  of  Norman  D'Atey  in  D.,  tied,  that  one 
when  it  was  agreed  that  the  said  tithes  should  remain  in  the  prior  and  Kjionl^d  take 
his  convent  for  ever,  rendering  to  the  aforesaid  abbot  for  ever  22*,,  of  rJJJ  ^*"n^*^' 
which  annuity  he  and  his  predecessor  were  seised  by  the  hands  of  Aleyn  nJity  to  the 
SAid  his  successors,  &o.  until  now  within  seven  years,  the  prior  had  with-  other,  it  was 
drawn  it  wrongfully,  Sco,  and  shews  the  deed  of  the  prior,  &c.  and  his  b^ld  that  tiie 
convent.— Scbop[b].    You  see.  Sir,  that  they  have  demanded  this  an-  be"r"ecJv™red* 
unity  by  reason  of  an  agreement  made  upon  a  debate,  &c.  of  tithes,  &c.  in  ii,^  t^g,. 
betlveen  the  said  fibbot,  &o.  m^  counts  that  the  tithes  should  remain,  &c.  poral  court,  it 
t^  ^pr^  rendering  yevljr*  df c«  vl  $upra,  «nd  so  they  have  shewn  this  ^eing  founded 

traet,  and  tlic  MiW  not  fa  plea. 


g  TITHB   CA8B8. 

1614  annotty  to  be  issuing  solely  oat  of  tithes,  which  are  spiritnal,  wherefore 
we  contend  that  the  coort  will  not  take  conusance,  and  demand  jodg- 
ment — Ingb.  They  demand  this  annuity  by  reason  of  a  lay  contract  by 
deed  of  their  predecessors,  which  shall  bind  the  person  and  the  goods 
and  chattels  to  the  payment  of  the  annuity,  and  the  tithes  are  not  in  plea, 
wherefore  make  some  other  defence. 

1314.  Petit  in  Pari.  Ann.  incert.  Ed.  1  &  2.    [1  Rot.  Pari.  474.  n.  85.] 


The  king  dl-  HPO  our  lord  the  king,  pray  the  narsons  of  the  churches  in  Holder- 
rects  tithes  to  -*-  nesse^  that  he  would  be  pleased  to  command  to  his  bailiffs  and  ofii- 
be  paid  of  hit  cers  in  Holdernesse,  to  pay  tithe  to  the  holy  church  of  his  mills  in  Hoi- 
aills  in  HoU  demesse,  in  like  manner  as  he  had  willed  and  commanded  to  give  tithe 
tbe7  w  paid  ^^  ^^  ^^^^  ®f  *""  »*^d  of  Brustwyk,  and  of  the  fish  of  his  fisheries  in 
of  other  mint   the  same  country : 

hi  thoM  parts.       Let  a  writ  be  directed  to  Rio.  Oysel,  the  bailiff  of  Holdernesse,  that 

he  would  cause  tithes  to  be  giren  of  the  king's  mills  in  his  bailiwick,  as 
tithes  are  given  of  other  mills  in  the  parts  of  Holdernesse. 

^814.  S  Ed.  2.  [1  Rot.  Pari.  813.]  1  Gw.  109. 


DHiether  there  ^1^  our  lord  the  king  and  his  council,  shew  his  tenants  of  his  town  of 
WM  a  composl-  -■-  liskeurd,  in  Cornwall,  that  whereas  King  Richard,  of  Germany^ 
tion  of  half  a  fonnerly  Earl  of  Cornwall,  granted  to  th^m  in  fee-farm,  his  town  of 
"iSralS  8j*to  I-i«keard  aforesaid,  with  the  mills  of  the  town,  rendering  therefore 
the  rector  in  yearly  182. 18f.  and  half-a-mark  to  the  vicar  of  the  said  town,  and  that 
liea  of  tithea  to  be  in  satisfaction  of  the  tithes  of  the  said  mills ;  and  that  the  said 
1/  ?^  ""'•^^  tenants  should  not  be  anv  more  charged  against  their  warranty,  the  said 

King  Richard  gave  8#.  of  rent  to  the  prior  of  Launceston,  parson  of  the 
said  town  of  &keard,  at  the  great  request  of  the  said  prior  and  vicar» 
who  then  covenanted  that  it  was  the  established  payment  for  tithe  for 
ever ;  from  which  time  till  now,  the  said  farmers  have  paid  the  half* 
mark  to  the  vicar,  and  the  king's  provost  of  his  manor  of  Liskeard  has 
paid  the  8#.  to  the  parsons  of  the  church;  but  now  lately,  John  Laun- 
aeles,  vicar  of  the  said  town,  notwithstanding  the  composition  made 
between  the  King  Richard,  of  Germany,  and  the  vicar's  predecessora 
above-named,  came  and  demanded  of  Uiem  the  tithes  in  kind,  whereas 
by  the  aforesaid  composition  he  ought  to  have  onlv  the  demy-mark,  and 
the  prior,  the  parson,  the  8f.  to  the  disherison  of  the  king,  and  to  the 
charge  of  the  town  aforesaid ;  and  upon  this  the  bishop  of  Exeter  has 
excommunicated  them,  and  interdicted  their  church,  and  condemned 
them,  whereas  they  can  neither  charge  nor  discharge  themselves,  nor 

trove  the  said  composition,  nor  put  it  in  judgment  without  the  king  and 
is  council ;  wherefore  they  pray  remedy : 

Answer — Let  Hugh  de  Curteney,  John  de  Foxle,  and  John  de  West* 
cote,  or  two  of  them,  so  that  the  said  Hugh  be  one,  be  assigned  to  in- 
quire in  the  presence  of  the  parties  of  the  tithe  within  written^  to  wit» 
bow  much  tithe  hath  been  used  to  be  given  for  the  mills,  &c.  at  the  time 
when  it  was  in  the  hand  of  King  Richard,  of  Germany,  and  whether 
there  be  a  composition  thereof  or  not,  and  of  the  other  articles,  &c. 
and  let  them  return  the  inquisition  before  the  treasurer  and  barons  of 
the  exchequer,  and  let  there  be  done  thereupon  there  what  justice  shaH 
advise ;  and  let  there  be  a  writ  to  the  bishop,  commanding  him,  in  the 
mean  time,  to  supersede  the  execution  to  be  done  against  the  men  of 
Liskeard,  of  those  things  which  were  drawn  in  plea  before  him  con- 
cerning the  said  tithe,  and  in  the  jnean  time  to  revoke  also  the  sentencei, 
if  any  should  have  bpen  denounced  against  them  in  that  case. 


T1THB   CASKS.  0 

8  Ed. «.  [1  Rot.  Pari.  318.]  1  Gw.  1 10.  \^ 

^IX)  the  petition  of  the  prior  of  the  church  of  Christ  of  TwyDham,  tsng'  Prohibition  to 
-■-  gesting»  that  whereas  he  had  impleaded  the  prior  of  Bmmmore,  V?*'. '"  ^^^^^ 
in  court  christian,  for  certain  tithes  arising  in  the  lands  of  the  said  prior  »ng!JwUoii"&a^ 
of  Brummore,  in  the  parish  of  the  church  of  the  said  prior  of  the  church  the  lands  were 
of  Christ  of  Bolre,  yet  hy  a  certain  prohibition  of  the  king,  directed  to  demctnec  of 
the  judges,  forbidding  them  to  proceed  in  the  said  plea,  for  that  the  said  ^  P^^  ^f  ^be 
prior  of  Brummore,  held  all  hts  demesne  lands  in  the  new  forest  of  the  j^qgiil^^  ^l. 
King  Henry,  the  king's  grandfather,  the  said  judges  have  not  proceeded  Mted,  retornl 
any  farther  in  the  plea,  &c. ;  wherefore  they  pray  remedy :  able  in  chan- 

It  is  answered — Let  John  de  Foxle  and  John  de  Westcote  be  assigned  ^rf« 
to  inquire,  in  the  presence  of  the  parties,  who  are  previously  to  be  sum- 
moned, if  they  choose  to  be  present,  whether  the  said  place  of  which 
the  tithes  are  demanded,  be  included  in  the  king's  charter  made  to  the 
prior  of  Brummore,  and  whereof  the  demesne  lands  of  the  said  prior, 
«t  the  time  of  making  the  said  charter,  or  whether  the  said  prior  ac- 
quired that  place  afterwards,  and  if  so,  then  of  whom,  and  when;  and 
If  the  said  place  be  within  the  limits  of  the  parish  church  of  Bolre,  and 
were  titheable  before  it  came  to  the  hands  of  the  said  prior,  or  not;  and 
if  so,  then  in  what  manner,  and  how;  and  let  them  return  the  inqui- 
sition into  ehancery. 

8  Ed.  2,    [1  Rot.  Pari.  319.]    1  Gw.  111.  W14. 

IXK>    the  petition  of  Thomas   de  Yurflet,  parson  of  the  ohurch  of  Petition  to  the 
-^    St.  John  of  Devises,  suggesting*  that  he  and  all  his  predecessors  kins  for  idihet 
have  used  to  have  the  tithe  of  hay  in  the  meadow  of  the  park  of  Devises;  ^^^{^^^ 
which  meadow  is  now  converted  into  pasture,  and  sold  to  divers  men  of  directed  re- 
the  country  for  the  feeding  of  their  beasts ;   and  which  tithe  is  now  turaable  be- 
of  late  subtracted ;  wherefore  he  prays  remedy  :  f<^i^  the  kiog. 

It  is  answered — Let  John  De  Foxle*  master  John  Waleweyn,  and 
William  de  Harden,  or  two  of  them,  be  assigned  to  inquire  whether  the 
king,  at  the  time  when  the  park  was  in  his  hand*  used  to  give  the  tithe  of 
hay  of  the  meadows  in  the  said  park,  and  from* what  time,  and  in  what 
sort,  and  how ;  and  if  those  meadows  be  changed  into  pasture,  then 
when,  and  by  whom,  and  in  what  sort,  &o.  and  how  much  the  tithe 
thereof  coming  is  worth,  &o.  and  let  the  inquisition  be  made  in  the 
presence  of  the  parson,  if,  being  previously  summoned,  he  choose  to  be 
present,  and  let  the  inquisition  be  returned  before  the  king. 

8Ed.«.    [1  Rot.  Pari.  331.    Seld. Hist.  436.]    1  Gw.  111.  ^• 

TO  the  petition  of  the  abbess  and  the  convent  of  Godestowe,  sug-  A  petition  to 
gesting  to  the  king,  that  they  are  of  the  foundation  of  the  kin^s  J|»  ^nf  ^«' 
ancestors,  and  that  at  the  foundation  of  their  bouse  the  tithes  of  all  eoita'of  the 
things  renewing  in  the  manor  and  park  of  Woodstock  were  granted  by  icing's  stud  in 
the  charters  of  the  king's  progenitors ;  by  virtue  of  which  grant  the  said  the  manor  and 
abbess  and  convent,  and  their  predecessors,  have  always  hitherto  been  pwk  of  Wood- 
seised  of  such  Uthes,  to  wit,  of  the  tithes  of  all  colto  of  the  king's  stud ;  J^*  b '  J?f^""  ^ 
and  that  the  now  keeper  of  the  said  stud  refuses  to  pay  such  tithes,  pay-  coondL 
ing  only  one  of  die  weaker  colts  to  the  said  abbess  and  convent  yearly  ; 
and  fourteen  colts  of  .the  two  years  last  past,  for  which  Uiey  have  re- 
ceived nothing,  reniain  to  be  accounted  for;  wherefore  they  pray  a  fit 
remedy: 

It  is  answered  hy  the  council — It  seems  to  the  council,  that  if  such 
sort  of  tithe  be  due,  and  the  religious  be  in  the  actual  perception  of  it, 
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it  most  be  commanded  to  the  king's  bailiff  that  he  pay  the  tithes  dae 
annually,  and  also  pay  the  arrears  thereof  if  any  there  be.       -. 

(According  to  Selden  a  retnm  was  made  by  the  bailiff  in  French,  ac- 
knowledging the  right  of  the  abbess.) 


1315. 


8  &  9  Ed.  d.    [1  Rot.  Pari.  345.] 


A 

the 


petition  to  HHO  the  petition  of  William  de  Herlaston,  clerk  of  the  chancery  of 
I  king  for  J.  Qup  Iq^  ^^  king,  and  parson  of  the  chnrch  of  Estwode,  near  Rey- 
hU^^park  of  ^^S^»  snggesting  to  the  king,  that  whereas  he  ought  to  have,  and  his  pre- 
Reylegb,  and  decessors  have  always  had  the  tithe  of  colts  in  the  park  of  Reylegh,  until 
an  inqoiftition  the  said  park  came  into  the  hands  of  our  lord  the  king;  wherefore  be 
directed.  prays  redress : 

It  is  answered — ^Let  ^  some  of  those  parts  be  assigned  to  inquire  coa- 
cerniog  the  contents  of  the  petition,  and  let  the  constable  of  the  castle  of 
Hafddeleye,  or  his  lieutenant,  be  summoned  to  be  present  at  this  inqui- 
rition,  to  urge  for  the  king  what  they  know  of  this  matter,  aj^d  let  the  in* 
quisition  be  returned  without  delay;  that  the  king  being  certified  hereof^ 
may  do  furth^  what  of  right  ought  to  be  done. 


1320. 


A  petition  to 
the  king  for 
tithe  of  mines* 


14  Ed.  2.  [1  Rot.  Pari.  377.] 

I^¥K>  the  petition  of  Reginald  Pipard,  parson  of  the  church  of  Eire, 
-*-    eiaiming  tithe  of  mines  within  his  parish  isforesaid : 

It  is  thus  answered — As  it  appears  tnat  a  ^composition  was  heretofore 
made  between  the  lord  Edward,  formerly  king  of  Sngland,  father,  ^c. 
and  the  predeoessor  of  the  said  present  reeior ;  thereto  let  it  be  seen 
whether  he  has  any  thing  from  that  composition,  &c. 


1321. 


A  petition  of 
the  prior  and 
convent   of 
Brecknock,  for 
tithes  dne  by 
the  king's 
keepers  of  cer- 
tain lands  and 
castles. 


15  8c  16  Ed.  2.    [1  Rot.  Pari.  3890    1  Gw.  11£. 

npO  our  lord  the  king  and  his  council:  His  poor  chaplains,  the  prior 
•^  and  conyent  of  Brecknock  (1),  pray  remeoy ;  for  tbat  whereas  the 
keepers  of  the  lands  and  casties  of  Brecknock,  Hay,  Glenleveny,  and  Tal- 
gatb,  thereto  appointed  by  our  lord  the  king,  detain  from  them  certain 
tithes,  of  which  they  hafo  been  seised  from  the  time  of  the  foundation 
of  their  honse  until  now,  under  divers  deeds  of  the  lords  of  those  lands 
and  castles,  that  is  to  say,  of  the  tithes  of  all  manner  of  things  con<« 
sumed  by  the  lords  of  the  same  lands  and  casties,  or  by  their  servants, 
whether  the  lord  be  present  or  absent,  and  the  tithe  of  pleas,  tolls,  gifts, 
gains,  rents,  and  of  all  manner  of  pro6ts ;  by  which  detention  your  said 
chaplains  are  in  great  mischief  of  their  livelihood :  wherefore  may  it 
please  yon,  for  God's  sake,  to  command  your  said  keepers  that  they  maj 
nave  and  receive  the  aforesaid  tithes  for  their  sustenance,  as  they  hitherto 
have  done,  according  to  the  parport  of  their  charters :  for  if  they  are 
not  supplied  with  the  aforesaid  tithes  for  their  sustenance,  they  cannot 
remain  there  to  do  for  the  service  of  God  as  they  are  bound : 

Answer — Be  it  commanded  to  the  keepers  of  these  parts,  that  they 
suffer  the  prior  and  convent  to  have  and  receive  the  tithes,  &c.  as  they 
have  always  before  this  time  had  and  received  them ;  as  they  can  by  in- 
quisition, or  any  other  manner,  reasonably  know  what  they  hav^  ha4 
and  receiFed, 

(0  Brigheynock* 


TITHB   OASBS.  11 

Petit.  ID  Pari.  18  Ed.  «.     [1  Rot  Pari.  425.  No.  S4.]  1325. 


TITHE  of  wool  and  lamb  due  to  the  archbishop  of  York,  as  goardian  Tithes  of  watl 
of  the  spiriiualties  of  the  vacant  see  of  Carlisle,  as  appropriate  ^n^.  '*"'\** 
rector  of  Penreth  aad  DaUton-  ^^^  gSSf^ 

ties  of  a  vacant  tee,  as  appropriate  rector. 

19  Ed.  2.    [1  Rot.  Pari.  433.]  ^^^* 


TO  oar  lord  the  king  and  his  conncil,  pray  his  devont  chaplains  the  A  petitkm  Ibr 
prior  and  convent  of   Hatfield  Brodok,  parsons  of  the  chnrcb  of  ?**■  ^uT^ 
Hatfield  Brodok,  that  whereas  they  have  all  manner  of  tithes,  .as  well  of  Broad  Oak 
the  yonng  of  animals  and  other  small  tithes,  as  great,  within  the  bonnds  Park,  orderad 
of  all  the  parish  of  the  chnrch  aforesaid,  and  now  of  late  onr  lord  the  by  the  kins  i» 
king  has  established  a  breed  of  mares  in  the  park  of  Hatfield,  which  be-  ^  '^^^rt'of* 
longed  to  Hnmfrey  de  Bohnn,  earl  of  Hereford,  and  which  is  within  the  chancery  to 
bounds  of  the  aforesaid  parish ;  that  it  would  please  bis  majesty  to  com-  inquire    whe* 
xnand  hii  keeper  of  the  said  stod  to  deliver  to  the  said  .prior  and  convent  ther  the  paik 

the  tithes  of  foals  of  the  said  stud,  as  the  right  of  holy  church  re-  J"  ^'^  5? 

'  °  z*^  bonnds  of  tba 

fl'^*'®*  '  parish,  and 

Let  it  be  inquired  in  chancery,  in  presence-  of  the  keeper,  &c.  if  the  what  tithes  liaA 

park  be  within  the  bonnds  of  the  parish,  and  whether  tithes  have  been  been  paid,  dtc 

used  to  be  paid  of  animals  depastured  in  the  «aid  park  heretofore,  and 

from  what  time,  &c.  and  of  what  else  shall  be  necessary,  &c. ;  and  upon 

return  of  the  inquisition  into  chancery,  if  it  accord  with  the  petition,  let 

justice  be  further  done  in  the  premiaes. 

1  Ed.  3.   [4  Rym.  F«d.  £77.]     1  Gw.  1 12.  ^^^ 


rr^HEking,  to  all  to  whom,  &c.  health : — ^The  venerable  father  Gaucelin,  A  grant  by  <te 
•■-    cardinal  priest  of  the  title  of  St.  Mary  and  St.  Peter,  has  prayed  J^  ^  JJ^ 
us  by  his  petition  exhibited  before  us  and  onr  council,  that  ji^hereas  ^^  fptritBal 
divers  persons,  in  our  realm  are  bound  to  him  in  divers  aums  of  money  court  for  dcM, 
for  the  tithes  and  fruits  of  his  benefices  in  England  purchased  by  them,  notwithstand- 
and  maliciously  refuse  to  s^isfy  him  or  his  proctors  for  the  same;  and  j°(^.  ^^^  V^^ 
the  said  persons,  though  they  had  Tokialadly  sabaiitted  themselves  to     ^^^^ 
iJie  coercion  of  the  ecdesiastioal  jurisdicUon,  and  had  oensefited  that 
they  might  be  compelled  by  eodesiastical  censores  to  the  payment  of 
those  sums,  if  they  should  fail  therein  at  the  appointed  periods ;  never- 
thdess  bring  the  king's  prohibitions  to  the  ecclesiastical  judges,  by  rea- 
son of  which  the  said  jmges  dare  not  compel  them  to  make  such  pay- 
ments, so  that  the  said  cardinal  n  defranded  of  his  debts ;  we  would  be 
graciously  pleased  to  provide  for  his  indemnity  in  this  behalf:  we,  having 
consideration  of  the  laudable  obeisance  which  the  said  cardinal  paid  to 
the  lord  Edward,  late  king  of  England,  eur  fiuther,  and  which  he  continues 
to  pay  daily  to  us  and  to  onr  whole  realm,. and  willing,  of  our  special  grace, 
to  provide  for  his  indemnity  in  this  behalf,  will  and  grant  that  the  said 
cardinal  and  bis  aforesaid  proctors  may  demand  and  sue  in  the  ecclesias- 
tical court  for  all  debts  which  are  owing  to  the  aaid  cardinial  for  the 
tithes  and  fruits  of  his  benefices  in  England,  and  that  Uie  ecdesiastioal 
judges  may  compel  the  said  debtors  by  any  censures  of  tlie  eharch  to 
make  payment  of  the  said   debts,   any  probifaition  frosn  us.notwtth* 
atanding. 
In  witness  whereof,  &c.  to  endure  ior  two  years. 

Witness  iko  king,  at  Westminsier^  the  'iOtb da^.ef  tfardi. 

By .  the  Juag«aDd  «oanciL 
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The  revocation 
of  the  above 
flospension  of 
«  prohibition 
at  made 
against  the 
commoD  law. 


TITHE   CASES. 

8  E.  3.  [4  Rym.  Foed.  356.]  1  Ow.  113. 

THE  king,  to  all  to  whom,  &c.  health : — Although  we  have  granted 
by  onr  letters  patent  to  the  venerahle  father  Gancelio,  cardinal 
priest  of  the  title  of  St  Mary  and  St  Peter,  that  he  and  his  proctors 
may  demand  and  sue  in  the  ecclesiastical  conrt  for  all  debts  which  were 
owing  to  the  said  cardinal  for  the  tithes  and  fraits  of  his  benefices  in 
England ;  and  that  the  ecclesiastical  judges  may  compel  the  said  debtors 
by  any  ecclesiastical  censures  to  make  payment  of  the  said  debts,  any 
prohibition  from  us  notwithstanding;  yet  because,  at  the  prosecution  of 
Robert  de  Lasey,  suggesting,  by  Us  petition,  in  our  parliament  lately 
convened  at  Northampton,  that  he  has  been  impleaded  in  court  chris- 
tian by  the  proctors  ot  the  said  cardinal  for  such  kind  of  fruits  sold  to 
the  said  Robert,  and  that  he,  by  reason  of  our  said  letters  patent,  could 
not  have  any  aid  in  our  court  against  the  said  proctors,  according  to  the 
law  and  custom  of  our  realm ;  it  seemed  to  the  great  men  and  nobiHty 
of  the  said  realm  there  present,  that  the  said  grant  was  made  against  the 
common  law  of  the  same  realm;  we  will,  that  if  the  said  Robert  be 
hereafter  impleaded  in  court  christian  by  the  said  cardinal,  or  his  proc- 
tors, under  pretence  of  the  said  grant,  for  such  sort  of  debts  as  aforesaid, 
that  the  said  Robert  may  henceforth  have  prohibitions  and  attachments 
thereupon  in  our  chancery  if  he  please,  our  aforesaid  grant  notwith- 
standing. 

In  witness  whereof,  &c. 

Witness  the  king,  at  Evesham,  the  28th  day  of  June. 

By  petition  of  the  council. 


1328. 


A  petition  of 
Ihe  bishop  of 
Landaff  to  the 
kinjc  and  coon- 
cil  for  tithe  of 
an  iron  mine 
granted  by 
£dw.  1, 


The  writ 


2  £.  3.  [2  Rot.  Pari.  13.]  1  Qvf.  1 14. 

npO  our  lord  the  king,  and  his  council,  prays  his  chaplain,  the  bishop 
-*-  of  LandaflT,  that  whereas  he  holds  the  church  of  Newland  in  the 
forest  of  Dean  to  his  own  use,  and  we  have  a  mine  of  iron  within  the 
parish  whereof  we  make  profit,  and  whereof  your  father,  sire,  whom 
God  have  mercy  upon,  commanded  by  his  writ  that  tithe  should  be  given 
to  your  petitioner's  predecessor  who  lately  died,  the  transcript  of  which 
writ  is  attached  to  this  petition ;  nevertheless,  sire,  your  bailiffs  of  those 
parts  will  not  give  the  said  tithe  without  a  further  command ;  wherefore 
the  bishop  prays,  that  having  regard  to  this,  that  the  tithe  is  due  of  right, 
and  that  it  has  been  yielded  before  this  time,  you  would  command  the 
said  bailiffs,  that  the  tithe  may  be  given  as  it  belongs  to  him : 

Answer — Let  the  rolls  of  ohanoery  be  searched ;  and  if  it  be  found 
that  such  writ  was  heretofore  granted,  let  such  writ  be  had  now. 

The  king  to  the  keeper  of  his  forest  of  Dean,  greeting: — ^The  vener- 
able father  I,  bishop  of  Landaff,  has  prayed  us  by  his  petition  exhi- 
bited before  us,  that  whereas  tithe  ought  to  be  given  to  God  and  holy 
church  of  every  thing  yearly  renewing,  and  we  yearly  receive  great 
profit  from  our  mine  of  iron  in  our  forest  aforesaid  within  the  parish  of 
the  church  of  the  said  bishop  of  Newland,  which  he  holds  to  his  own 
use,  and  are  willing  to  yield  a  tithe  to  the  same  church  for  such  kind  of 
profit  arising  from  our  mine  within  the  parish  of  the  church  aforesaid ; 
we,  though  it  fully  appears  to  us  by  the  certificate  thereupon  made  to 
us  at  our  command  by  our  treasurer  and  barons  of  the  exchequer,  that 
no  tithes  have  been  heretofore  given  of  such  kind  of  profit,  nor  any 
recompence  made  in  times  past  in  lieu  of  such  tithes ;  willing  neverthe- 
less to  assent  to  the  petition  of  the  said  bishop  in  this  behalf,  command 
you,  of  our  special  grace,  that  you  cause  the  tithe  of  such  sort  of  profit, 
arising  from  our  mine  of  iron  within  the  parish  of  the  church  aforesaid* 
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to  be  henceforth  yielded  to  the  same  church,  and  we  will  make  due        1328. 
allowance  to  yon  thereof  in  your  acconnt  of  the  aforesaid  profit.     Wit- 
ness onrself  at  Westminster^  the  15th  day  of  Norember,  in  the  14th 
year  of  our  reign. 

By  the  king  himself. 

1831. 
Petit,  in  Pari.  4  Ed.  3.    [2  Rot.  Pari.  44.   No.  61.]  u.^ 

TO  onr  lord  the  king  and  his  council,  prays  John,  bishop  of  Carlisle,  Relief  ordered 
that  whereas  King  Edward,  grandfather  of  the  present  kbg,  l^ftd  ^  ^  ^^^^^ 
given  and  granted  to  the  prior  and  canons  of  Carlisle  the  tithes  of  as*  ^f  Carlisle  for 
aarts  already  made,  and  of  other  parcels  and  lands  to  be  assarted  in  redrew  against 
time  to  come,  within  the  forest  ot  Ingelwood,  which  are  without  the  the  prior  and 
bounds  of  any  parish,  as  is  fully  contained  in  their  charter;  the  present  n^e^'^^ho^j^nl 
prior  and  the  aforesaid  canons,  acting  contranr  to  the  charter  aforesaid,  \„  colour  ofa 
came  within  the  parish  of  the  bishop  of  Carlisle,  and  carried  away  the  crant  by  the 
tithes  of  wool  and  lambs,  and  of  all  manner  of  beasts  depastured  within  ^ing  of  tlie 
the  forest  aforesaid,   and  within  the  parish  of  the  bishop  aforesaid.  ^^  ^<fjf 
And  this  spoliation  they  have  done  and  do  by  force  eyery  year  since  the  ^nj^f  i^^^,  ^ 
aforesaid  John  has  been  bishop,  of  the  tithes  of  wool  and  lamb»  and  all  be  assarted, 
manner  of  beasts  within  the  forest  and  parish  of  the  bishop  aforesaid ;  within  the  fo- 
In  peaceable  possession  whereof,  the  church  and  bishop  of  Carlisle  have  r^*<  of  ^.°ffel- 
been  for  a  hundred  years  before  and  at  the  time  of  the  making  of  the  ^^  '^^ 
grant;  and  if  the  prior  and  canons  had  made  this  thinr  known  to  the  rochial,  carried 
king,  they  would  not  have  obtained  the  favour  aforesaid :  Therefore  the  awav  tithes  of 
bishop  prays  that  redress  may  be  given  him,  for  he  has  been  damaged  ^^!?^  ^°^tm"' t 
more  than  twenty  marks  of  sUver  yearly  by  reason  of  the  said  grant :         wlthin'uie  ^fL 
Let  this  petition  be  carried  before  the  king,  and  having  called  there  rest  and  parish 
the  king's  Serjeants,  and  having  heard  the  reasons  for  the  king  and  the  of  the  bishop. 
bishop,  let  right  be  done. 

■""*^^^"^  iddi 

Petit,  in  Pari.  4  Ed.  3.     [2  Rot.  Pari.  50.    No.  60.]     1  Gw.  115. 


TO  onr  lord  the  king  and  his  council,  shew  his  chaplain  the  prior  and  Tithe  of  nnder- 
convent  of  sainU,  Fredeswode  of  Oxford,  that  whereas  they  are  J^j*^'.^  ^^ 
parsons  of  Acle  and  of  Brehulle,  within  which  a  great  part  of  the  forest  i^^eper  of  the 
of  Bernwode  lies,  in  which  forest  master  John  Afautravers,  late  keeper  of  forest  of  Berm- 
our  lord  the  king  of  his  forests  on  this  side  Trent,  made  sale  for  the  ^ood,  ordered 
king's  profit  of  underwood,  whereof  the  said  prior  and  convent,  as  par-  {? J*^  ^^^  ^^ 
sons  of  the  said  place,  ought  by  right  of  holy  church  to  have  the  tithe ;  «  P   • 

for  which  they  have  lately  appUed  to  the  said  master  John,  for  so  much, 
while  he  was  keeper,  as  they  ought  to  have  for  their  tithes,  as  the  right 
of  holy  church  requires,  and  he  thereupon  did  nothing;  wherefore  they 
pray  our  said  lord  the  king  for  his  grace,  and  that  he  will  order  that  they 
be  paid  their  tithes  aforesaid : 

Answer — Let  the  keeper  of  the  forest  be  commanded  to  cause  the 
tithe  to  be  paid  to ,  as  it  has  been  paid  in  the  time  of  his  pro- 
genitors. 

The  Prior  of  CarlUle  v.  The  BUh(^  of  Carlisle,   [5  E.  3.  8.  27-]  ^^^ 


THE  prior  of  Carlisle  brings  his  writ  of  trespass  against  William  To  trespass 
bishop  of  Carlisle  and  others,  &c.  de  bonis  et  catalHs  asportatis.    All  brought  by  the 


say  by  their  attorney  that  the  prior  was  excommunicated,  and  produce  ^sje'^azsinst 
the  letter  of  the  said  bishop,  who  deprived  liim  at  the  suit  of  a  stranger,  the  bishop  of 
and(l)  pray  judgment  if  he  ought  to  be  answered. — ScttARD[BBURGH].  CarUsle  and 

(1)  See  2  Sa.  210.  d.  as  to  this  form  of  pica  in  abatement. 
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1892U  Tte  Uihsp  kinself  is  parfy,  wherefore  one  sindl  not  suppose  other  reafton 
wvw  for  this  which  he  produces,  b«t  his  own  malice. — Scotrb.  The  others 
•tben  for  car-  D^™^^  ^^sll  not  lose  their  advantage,  by  reason  that  the  plainti iT  has 
iringaway^^c.  named  the  bishop  in  his  writ,  and  further  the  letter  is  of  a  prior  date  to 
tbe  plaintUTs  the  writ,  and  moreover  the  excommunication  is  at  the  suit  of  another. 
f^mUrA^Z  S^J^^^IN^TON,  ad  idem.  Although  the  bishop  were  sole  party,  yet  the 
cdTtbe  exrom-  ^^^^^  ^hall  make  him  not  responsible  at  law;  for  if  the  bishop  had  given 
monication  of  sentence  against  him  unreasonably,  the  prior  might  appeal  to  the  superior 
tbe  plaintiff,  judge  abore  the  bi8hop.<»*STONORB.  If  one  should  send  the  suit  without 
Se  Ks^"?**  ^*^  ^?  ^**  P'^**  **  bishop  shall  never  be  put  to  answer.— Scotre.  If 
letter  depm-  ^^®  ^^^^  ^  ^®°^  without  day  against  the  others,  it  cannot  remain  against 
mg  him :  tliis  the  bishop. — Stdnorb.  When  the  bishop  has  pleaded,  we  will  consider 
plea  being  dis*  Well,  if  the  others  who  allege  excommunication,'  &c.  et  adjomatur  in 
def 'nd^'  t^^  y«w«fc»«  PascluB,  at  which  time  the  parties  pleaded  as  before. — Herlb. 
pleaded'tiiat  ^^^^^^^^  ^^  SBit  remain  without  day  against  the  others  named,  it  is  not 
the  bifthop  was  reasonable  that  the  letter  of  the  bishop  should  send  the  suit  without  day 
impropriator  against  himself,  and  this  is  a  personal  action  which  cannot  be  continued 
*f  D  *  *d  A*^  t  •S"'***  some,  and  against  the  others  remain  without  day,  therefore  an- 
le  ordered  hU  *^®''- — ScoTRB.  The  bishop  says  that  he  holds  the  church  of  [Hdston 
servants  to  the  appropriate,  and  that  he  ordered  his  servants  to  the  place  where,  i^c. 
place,  &c.  to  which  is  within  the  same  pari^,  to  collect  his  tithes,  and  the  parishioners 
^^^^  ^  h  ^cW^w«<l  the  said  com,  butter,  and  cheese  to  his  servants,  so  they  took 
ttey*took  the  ^"  goods  as  his  tithes,  and  we  do  not  conceive  that  this  court  will  take 
goods  as  his  Conusance  of  tithes. — Schard[bburoh.]  It  amounts  to  this,  that  yoa 
tidies,  and  sob-  did  not  take  our  goods,  &c. ;  and  as  to  your  plea  that  they  are  tithes,  we 
mitted  that  the  need  not  answer  it;  for  the  rest  of  vour  plea  is  a  traverse  of  our  writ, 
■ot  tokl^wnn.  ^^^^^  ^«  ^»U  maintain.— DEVON.  You  may  reply  and  say  that  they 
sance  of  tithes,  ^^re  your  lay  chattel,  and  not  our  tithes,  so  you  may  have  a  good  tra- 
Plea  held  bad,  verse  of  our  plea. — Hbrle.  Can  we  inquire  if  thef  goods,  of  which,  &c., 
as  it  did  not  were  your  tithes  or  not?  (as  if  he  had  said  we  cannot)  for  you  yourselves 
Koods  of^h?*  •oppos©  that  we  cannot  take  conusance  of  tithes  here. — Malm,  ad  fctem. 
taking  of  which  ^^  ^  sbolild  reply  that  they  were  not  your  tithes,  he  would  depart  from 
the  plaintiff  his  own  writ,  and  it  would  abate. — Devon.  This  would  be  but  to  maii^- 
complained  tain  his  writ. — Herlb.  If  you  should  say  that  the  goods  of  which  the 
of  ^e^isboD*  P"^'  complains  were  your  tithes  severed  from  the  nine  parts,  perhaps 
severed  from  your  plea  would  then  be  good ;  but  you  say  that  these  were  the  tithes  of 
tbe  nine  parts,  other  people,  wherefore  you  say  nothing  to  his  writ  of  trespass,  where- 
hot  were  mere-  fore  answer  his  writ;  for  we  will  inquire  of  no  more  than  whether  yoa 
the  pariS^  ^^^^^^  ^"  goods  with  force,  &c.  and  as  he  complains  or  not — Sadding- 
ionen,  and  TON.  Not  Guilty.  Preitf  4rc.  et  alii  h  contra^ 
therefore  no  answer  to  the  action. 

^33^-  HU.  7  E.  3..  C.  P.  [7  E.  3.  4.  7.] 


In  former  HpHE  abbot  of  Newenham  brought  his  quare  impedit  against  the  deaa 

limes,  before  -i-    and  chapter  of  the  church  of  St.  Peter,  of  York,  and  John  Giffard, 

newT'^^'d^*^?  ®'®^^»  *°^  Thomas  de  Waleis,  clerk,  and  demanded  the  presentation  of 
thTpope,  ^he^  ^®  church  of  A. 

patron  of  a  Herlb.    1  well  know  that  the  kit^  granted  as  much  as  in  him  lay, 

chorch  would  that  yon  might  hold  the  church  appropriate,  but  it  does  m)t  therefore 

grant  tithes  follow  that  you  hold  it  appropriate. — Parnino.  In  former  time,  before  a 

lish  to  anoth^  constitution  newly  made  by  the  pope,  the  patron  of  a  church  oould  grant 

parish*    Bat  tithes  within  his  parish  to  another  parish,  much  more  then  the  king  may 

a  man  cannot  at  this  time  grant  to  hold  a  church  appropriate. — Hbrle.    And  now  a 

'^*"*h-!j^*"*  man  cannot  grant  his  extra  parochial  tithes  to  whom  he  would,  but  the 

tithes  to  whom  he  will ;  and  according  to  Hbrle,  C.  J.  the  bishop  of  the  place  shall  have 
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bisliop  of  the  pltce  shall  h&ye  tBeiti,  and  it  is  agaiiiit  feasm  that  a  man        1834. 
cannot  give  his  alms  to  whomsoeyer  he  wonld  (1). 

(1)  The  rest  of  the  case  is  worthy  of    the  immediate   subject  of  the   present 
perusal,  more  particurarly  with  regard  to     work  to  jostifj  its  ittscrtioa. 
approprlatioiiSy  bat  it  is  too  in-elegant  to 


Petit,  in  ParLS  E.  3.  [a  Rot  Park  87.  No.  61.]  1  Gw.  115.  ^^* 

^TH)  our  lord  the  king,  shews  his  clerk  Henry  de  Kendale»  parson  of  H?''^^  is^xi^ 
•■-    the  chnrch  of  Rye,  which  is  the  king's  advowson,  that  none  of  the  ^  ^^^^  ^|,"« 
fisherm^  of  his  said  padsh  yield  any  lithe  of  their  fisheries  to  the  said  Sbe^a^^wMn 
parson ;  wherefore  he  p^ays  that  he  may  ha?e  leave  of  our  said  lord  the  of  Rye  to  the 
king  to  sne  his  action  against  them  for  the  said  tithe  in  court  christian^  sector  to  soe 
without  incurring  the  contenpt  or  indignation  of  Ihe  king^  !l!''^™-^JI!^  r^ 

Answer-Let  him  sue  if  he  wffl.  ^  ^^  ,f  tW?  fiiferiS. 


Ann.  incert.  E.  3.   [2  Rot.  Pari.  402.]     1  Gw.  1 16. 

^T^O  our  lord  the  king,  and  his  council,  the  abbess  of  Godstowe  prays,  A  petitioa  of 

-'-    that  whereas  our  lord  the  king's  ancestors  have,  by  their  charters,  ^^  abbess  of 

granted  to  the  abbess  and  house  of  Godstowe,  at  the  foundation  of  the  ^"^^^^^^^-^ 

church,  the  tithe  of  all  the  venison  which  should  at  any  time  thereafter  be  ^^^  i^  the^'fiH 

taken  in  the  forest  of  Whittle  wood ;  by  virtkie  of  which  grant,  the  pred^-  restof  Whittle- 

cessor  of  the  new  abbess  was  seised,  until  Hugh  Le  Despenser,  the  taUier,  wood,  alleged 

when  he  was  keeper  of  the  said  forest  disturbed  Mabille  Wafre,  the  pre-  *^  ^V!!!a  k^^hi* 

decessor  of  the  now  abbess,  in  the  receipt  of  the  said  tithe;  wherefore  kj^g  aaces- 

she  prays  remedy:  tors,  and  an 

Answer — Let  her  shew  the  charter  in  chancerv,  and  thereupon  let  a  inqnlsitlon  di- 

writ  issue  to  the  justice  of  the  forest,  or  te  his  hentenant^  &c.  that  he  ^^^^  ^^"^ 

eanse  inquiry  to  be  made  whether  the  predecessors  of  the  said  abbess  ^g,^,^  eiian- 
were  seised  of  this  tithe  as  the  petition  purports,  and  which  of  her  pre- 
decessors was  first  ousted  thereof,  and  by  whom  and  for  what  cause, 
and  ef  all  other  necessary  things;  and  the  inquisition  being  returned 
into  ebancery,'  let  it  he  shewn  to  the  king. 


21  Ed.  3.    [2  Rot.  Pari.  205.  No*  5.]  1  Gw.  1 16.  ^^^* 


ITH)  e«lr  lord  the  king*  and  his  council,  his  poor  chaplains  the  abbot  An  iDquisitiou 
-■'    aoEud  eemvent  of  La  Roohe,  parsons  of  the  church  of  Haytfield,  pray,  directed  re- 
that  whereas  ihey  ought  to  have  yearly  one  heifer  in  the  park  or  woods  ^^^~  ^n 
of  H^field ;  and  alse  sixteen  great  beasts  for  the  whole  year  in  the  u,e  petition  of 
park  or  woods  aforesaid,  in  lieu  of  tithe  of  herbage ;  and  likewise  to  the  abbot  and 
fntve  ail  their  pigs  fed  within  the  parsonage  aforesaid  quit  from  paying  convent  of  L. 
any  pammge  in  the  woods  of  Haytfield  aforesaid  in  lieu  of  the  tithe  of  ^^^^  ^/  u^ 
panin^e  ;  and  also  (ot  the  tithe  of  the  fishery  of  Bray  themer  and  Neuflet,  ctaimiag  to  be 
m  bind  of  eeb  yestrly,  to  be  taken  as  of  the  right  of  their  church  of  Hayt-  entitied  inun 
Md;  whereof  the  said    abbot  and  convent  and  their    predecessors,  time*  ^'e.  to 
parsons  of  the  church  aferesaid,  have  been  seised  time  immemorial,  ^L^^*^" 
until  the  Bsauor  of  Haytfield  came  into  the  hands  of  our  lord  the  king,  ^^^  ^^  ^ 
after  flie  death  of  John  late  earl  of  Warren,  and  now  in  the  hands  of  woods  of  H. 
Ba«bm  the  qveen  Philippa,  who  holds  it  of  the  grant  of  the  king;  where-  »  Ueu  of  the 
fore  may  it  |dease  our  said  lord  the  king  to  ordain  remedy  in  this  case :     ^^  ud^to" 

f«ed  piss  in  the  same  woods  free  from  pannage  in  lien  of  the  tithe  of  pannage,  and  to  a 
bind  of  eels  In  lien  of  the  tithes  of  ceijtain  fisheries;  the  manor  of  H.  having  come  to  the 
hands  of  the  king,  and  having  been  granted  by  him  to  the  qaeen. 
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3348.  Answer — Let  proper  persons  be  assigned  in  cbancerj,  to  inqoire/  in 

v^v^  the  presence  of  the  queen's  keeper  there,  of  the  matters  contained  in  the 
petition;  and  the  inquest  being  returned  into  chancery,  let  the  chan- 
cellor call  before  him  the  said  queen's  counsel,  and  the  king's  Serjeants, 
and  any  others  whom  he  shall  think  proper  to  call ;  and  having  heard 
the  reasons  of  the  parties^  let  him  furtner  do  law  and  right 

Cases  in  Itin.  temp.  Ed.  3.    [Keilw.  147.] 

Nothing  can  HPHE  parson  of  a  church  was  summoned  to  answer,  &c.  who  came 
be  appendant  -■-  and  said,  that  he  and  his  predecessors  had  been  seised  of  the  fran- 
toachnrchbut  chise  in  right  of  his  church  for  time  whereof  memory  runs  not. — 
1^^  a^ior  ScROPB  (1).  Then  you  claim  this  fraachbe  as  appendant  to  your  church, 
with  which  a  J^ewm.  Yes,  Sir. — Scropb.  Nothing  can  be  appendant  to  a  church  but 
church  is  en-  gross  tithes,  but  to  a  manor  with  which  a  church  is  endowed,  such 
dowed,  fran-  franchises  may  well  be  appendant — ^Cauntbr.  The  parson  of  a  church 
app^n^t -^^  has  no  other  esUte  than  for  life,  wherefore  you  ought  to  have  said  that 
andtherefore,  J^^  found  your  church  seised  of  these  franchises,  and  prayed  (2)  aid  of 
on  a  plea  by  your  patron,  for  you  have  not  so  high  an  estate  as  to  enable  you  to 
the  parson,  maintain  your  claim,  which  b  in  the  right,  and  this  you  hare  yourselves 
SrVl^e*^     shewn,  wherefore,  &c. 

flors  had  been  seised  of  a  franchise  hi  right  of  his  church  for  time,  &e»  held,  that  he  ought 
to  have  alleged,  that  he  found  the  chiut:h  seised  of  the  franchise,  and  have  prayed  aid 
of  his  patron. 

(1)   Henry  le   Scrope  was  appointed     Ch.  J.  in  his  place ;  he  was  a  justice  iti- 

Ch.  J.  K.  B.  10  £d.  2.  removed  1  Ed.  3.     nerant  in  Northamptonshire.  5  £d.  3. 

Again  appointed  3  Ed.  3.  and  made  Ch.        (3)  See  Com.  Dig.  Aide.  B.  4.  1  Rot 

B.  4  Ed.  3. ;  and  Oeoffry  le  Scrope,  who     175. 1.  SO.  37.  39. 

had  filled  the  office   before,   appointed 

^^\  H.  38  Ed.  3.   C.  P.  [38  Ed.  3.  5.]  Jurisd.  F.  43. 

If  one  carry  fT^HE  parson  of  the  church  of  K.  brought  his  writ  of  trespass  against 
»?«y  ^^e«  -■•  W.  parson  of  the  church  of  M.  and  declared  that  he  wrongfully  im- 
before  *they""'  POunded  his  corn  in  D.  to  wit,  wheat  and  barley  in  garbs. — Finchdeiu 
are  severed  Sir,  you  perceive  that  the  plea  is  between  parsons,  and  we  say  that  D,  is 
from  the  nine  parcel  of  the  Till  of  M.  of  which  we  are -parson,  and  the  com  for  which 
P"f»>^®.*»i^  the  writ  is  brought  were  our  tithes,  belonging  to  our  church  of  M. 
the  spbitn^  Judgment,  if  the  court  will  take  conusance. —  Wiit.  Sir,  you  perceive 
court,  but  if  ^0  have  alleged  that  he  had  carried  away  our  chattels,  which  he  say  a 
they  are  sever-  were  his  tithes,  we  say  they  were  severed  from  the  nine  parts,  at  which 
ed  from  the  time  they  were  lay  chattels,  to  which  he  answers  not  Judgment. 
PMa^M*^"'  Kirt[on].  You  are  parsons  on  both  sides,  and  he  says  he  took  hu  cora 

as  his  tithes,  and  you  contend  that  you  demand  them  as  your  tithes,  and 
the  right  of  tithes,  whether  they  belong  to  him  or  you,  cannot  be  tried 
here,  but  in  court  christian. — Finckden.  If  a  man  carry  away  my  tithes 
with  his  com,  before  they  are  severed  from  the  nine  parts,  the  suit  shall 
be  in  court  christian ;  but  if  they  are  severed  from  the  nine  parts,  who- 
ever carries  them  away  shall  be  subject  to  an  action  of  trespass  against 
him. — ^Thorpe.  It  is  trae  that  after  they  are  severed,  you  may  have  m 
writ  of  trespass,  as  for  goods  t&ken  out  of  your  possiession ;  but  since 
the  dispute  is  between  parsons,  it  shall  be  intended  that  Uie  dispute  is 
concerning  the  right  to  tithes.  Wherefore,  since  you  are  named  pap- 
sons,  and  the  action  is  brought  against  him  as  parson,  it  appears  that  the 
dispute  between  you  is  concerning  tithes  (3),  unless  you  show  some 
special  matter ;  especially  since  he  has  said,  that  D.  is  parcel  of  the  viU 
of  which  he  is  parson ;  therefore  consider  if  you  will  plead  any  other 

(5)  IS  Co.  39.  2  Mall.  Mod.  Ent.  452.  X.  1. 
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XBaiter.  Ani  CkMary  sfticly  besides  this,  the^  had  a  suit  depending  in  1965. 
court  christian  concerning  this,  Sec. —  WiU  dared  not  demnr,  bat  said,  wvw 
whereas  he  sajs  that  D. .  is  parcel  of  the  vill  (1)  of  M&,  of  which  he  is 
parson,  we  say  it  is  parcel  of  the  Till  of  K.  and  not  of  M. ;  so  he  took  our 
goods  with  force  and  arms,  as  we  have  alleged  in  our  writ — Chel- 
levy.  To  this  we  sajr,  that  K.  is  a  hamlet  of  D.,  and  thel-e  are  two 
other  hamlets  in  D.,  to  wit,  E.  and  W.,  and  the  place  where,  &c»  is 
in  £•  which  is  in  onr  possession.    Prtst^  &o. 

(1)  f  Mall.  Mod,  Ent  401.  E.  1. 

I 

22  Ed.  S.  C  P.  [Lib.  Ass.  22.  101-  pi.  75.]  F.  Jurisd.  Si.  ^^'*^- 


^^UR  lord  the  king  granted  certain  tithes  to  the  provost  of  C,  of  the  By  TnoRrE  it 
^^  new  assarts  in  the  forest  of  Rok.,  wherefore  he  sued  out  a  9cire  «»«<i  to  b«  law 
fadas  in  the  chancery  against  divers  parsons  of  Holy  Church,  who  held  ^K'  ^^  ^^ 
the  tithes,  to  have  execnUon  of  the  tithes  aforesaid,  who  came^nd  al-  to  have  tithes 
leged  that  the  court  ought  not  to  take  conusance  of  such  a  plea,  which  i^  extra  pa- 
belonged  to  the  ecclesiastical  court;  but  it  Was  said  that  it  did  not,  if  rochial  places, 
the  tithes  were  not  (2)  demanded  of   those  who  ought  to  pay  tithes.  ^."^  ^^^^  ^^ 
And  afterwards  thej  pleaded  to  the  inquest  in  the  chancery,  wherefore  pJ^ceUo  grant 
the  chancery  sent  the  whole  process  against  all  the  persons  into  the  to  whom  he 
king's  bench,  as  is  meet  where  a  man  pleads  to  the  country  in  the  chan-  pleased  ;  but 
eery.    And  afterwards  the  defendants  made  default,  wherefore  the  plain-  the  archbishop 
tiffprayedexecutilonfortheir  default— Thorpe.  We  do  not  know  whe-  haspetitioiiel? 
ther  we  can  do  that,  for  it  used  to  be  law,  when  there  was  a  certain  parliament  to 
place  which  was  extra  parochial,  as  in  Englewoode,  and  such  like,  in  nave  soch 
such  case  the  king  had  and  ought  to  have  Uie  tithes  of  such  place,  and  ^^.^'  which 
not  (he  bishop  of  the  place,  to  grant  to  whom  he  pleased,  as  he  has  ^^aios^  to'^be 
granted  to  you,  ^c.    Nevertheless  the  archbishop  of  Canterbury  this  tried. 
year  has  petitioned  the  parliament  of  onr  lord  the  kinc  to  have  such     %here  upon 
tithes,  which  remains  in  parliament  yet  to  be  tried,  and  wherefore  be-  a  «»*•« /news  a 
fore  it  is  tried,  we  will  not  grant  you  execution.    And  upon  this  they  ^Se^inquisftioii 
granted  time,  &©•  in  chancery, 

the  whole  pro- 
cess is  sent  Into  the  U&0  bench,  ai  is  neet  where  a  man  pleads  to  the  country,  in  chancery. 

(S)  See  Fitzherbert.  * 


38  Ed.  3.  Exch.  [Lib.  Ass.  38.  227.  pi.  20.]  F.  Jurisd.  32.  ^^^• 


ONE  prior  Francis  was  caused  to  appear  in  the  exchequer  to  answer  The  exche- 
to  the  king  of  certain  arrears  of  his  farm,  when  the  possessions  of  quertookconn- 
•liena  were  in  his  hands,  who  came  and  said  that  there  was  a  parson  who  V^^!^  of  tithes 
field  a  parcel  of  tithes  which  were  part  of  the  possessions  which  he  had  ;  the  king  or  his 
wherefore  he  was  less  able  to  answer  the  king  without  having  that  which  farmer,  thongh 
was  is  his  hands.    Therefore  a  writ  was  granted  to  cause  him  to  appear  neither  K.  B. 
to  answer  tarn  nobis,  quam  pr4Bdieto  priarif  &c. — Kirkton  for  the  par-  "o*"  ^«  P« 
flon.  Sir,  Hiis  action  is  brought  at  the  suit  of  a  common  person,  and  not  ^^   * 
-at  the  suit  of  the  king,  nor  his  minister  of  that  place ;  for  though  the 
'liarson-should  be  discharged,  the  prior  must  be  responsible. — Skip[with] 
-answer;  for  of  all  ibat  concerns  the  king  and  may  turn  to  his  advantage, 
to    faaaten    his  business,    we  take  conusance. —  Wichingham.  We  say 
that  we  are  parsons  of  C,  and  the  same  goods  of  which  we  are  ques- 
tioned, are  our  tithes  growing  in  the  hamlet  of  T.,  which  is  in  our  parish : 
and  we  and  oar  predecessors  for  time  whereof  memory  runs  not,  have 
been  seised  of  thef^e  goods,  as  our  tithes,  except  one  time,  when  the 

VOL.  I.  B 
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1905.  prior  Astmbed  «i,  for  winch  we  recoyer^  agrisst  Uni  1^  [wnt  of]  «po^ 
liation.  And  wc  pray  jn^ment,  if  the  court  will,  &c.— SKiF[wrrH] 
Oft  times  for  the  king  has  &e  court  receiyed  such  d^  and  not  been 
OQsted  of  jnris^ction.  Wfaerefbrp  answer  oyer.  Wherefore  the  prior 
ayerred  they  were  his  tithes,  and  tnis  he  was  ready,  Ac,  And  the  others 
that  they  were  their  tithes.  And  so  to  the  country.  Qmod  mintm.  And 
note,  tint  neither  in  the  common  pleas,  nor  the  king^  bencJi,  wiB  the 
court  take  connsance  of  tithes.  See. 


1365.  H.  38  Ed.  3.  C.  P.  [38  E.  3.  6.]  Jurisd.  R  43.  St  15. 


In  trespMf  for  ^I^HE  abbot  of  S.  brings  his  writ  of  trespass  against  the  prior  of  G. 
canyingsway,    •*•    and  connts  that  he  came  with  force  and  arms,  and  his  com  in  garbs 
**rl»^ttieae-  *®^^   "*^  carried  away. — Chellery.    Sir,  we  say  that  we  are  parsons 
^dant  iSead-  ^^  ^^®  ^^^>  where,  &c.  and  that  the  com  wa^  onr  tithe,  and  severed 
ed  that  the      from  the  nine  parts,  so  we  took  it  as  our  tithe.    Judgment,  if  wrong,  &e. 
torn  was  hU      Claim.    Sir,  We  say  that  S.  is  a  house  of  religion,  of  the  Cistertjaor 
^^tiff^       order,  of  which  the  demesne  lands  are  not  titheable ;  and  a  composition 
pH^  tfaaTilie  ^*"  made  between  the  prior  and  the  abbot,  by  which  the  prior  granted 
fcnds  were  his  to  the  abbot  that  he  should  not  tithe  his  demesne  lands  in  the  said  vill^ 
demesne,  and    and  see  here  the  deed  of  composition.    Judgment,  and  we  pray  our 
S^™f^  *      damages.— jPimcAileii.    Sir,  you  see  be  has  brought  his  writ  as  for  his 
posUion  %^    goods  carried  away,  which  we  have  justified,  for  that  they  are  our  tithes ; 
which  thede*   to  which  lie  comes  and  says  that  his  demesne  lands  are  not  titheaA)Ie; 
fendant  agreed  so  by  his  own* plea  it  is  shewn  diat  the  dispute  is  concerning  tithes^ 
not  to  tithe  the  ^hich  cannot  be  tried  here.    Judgment,  if  the  court  win  take  conusanee. 
tt^^^      JTirfon.    And  since  we  have  dedared  and  you  have  jusUfied,  and  sa 
froBi  this  that    given  jurisdiction  to  the  court,  and  we  have  replied  specially,  and  shewi^ 
the  qoestioo      your  deed,  which  proves  a  compo8itk>n  in  law,  to  which  you  have  not 
|^"^<i^  answered,  judgment,  &c. — CJhMery.    Although  the  plea  comes  from 

^ortheid that  7^^>  which  ought  to  take  away  the  jurisdiction  of  the  court,  it  is  no 
It  most  be  set-  reason  that  the  court  should  proceed  more  than  before.  Now  the  right 
tied  in  the  spi-  to  tithes  is  not  triable  in  this  court ;  and  we  have  sud  that  these  are  our 
ritiml  ^^^^"'^  tithes,  within  our  parish,  severed  from  the  nine  parts,  and  you  say  that 
dant  jns^^tf  ^^^  ^'^  demesne  lands,  which  are  not  titheable ;  so,  whichever  be  the 
Ibr  tithMse-  iMue,  it  will  be  the  right  of  tithes, — ^let  it  be  whether  we  have  right  to 
vered  from  the  them  as  our  tithes,  or  whether  yon  hold  them  discharged  of  tithes, — 
nine  parts,  uid  which  is  not  triable  here. —  Wichingham.  We  have  not  acknow- 
Sfafcf  a°arant  ^®^g®^  ^"^  ^^J  ^®'®  severed  from  the  nine  parts,  but  we  have  pro- 
of the  de^d-  duced  a  deed  of  composition,  by  which  laity  is  proved  by  your  own 
ant  of  the  dfded.  As  if  I  grant  to  you  my  tithes  in  a  place  certain  for  a  pension, 
^^  of  the  that  which  before  was  spiritual  is  become  temporal;  wherefore,  since 
ortwT  Tws[  ^^  ^^^  fHToduced  your  deed,  which  proves  a  contract  and  covenant 
MmMfy  ftmt  between  you  and  us,  you  nuat  answer  to  the  deed.— ?Thorpb.  Since 
the  tenporal  he  has  said,  that  he  had  severed  the  tithes  from  the  nine  parts,  and  yon 
Mart  shall  not  iiave  produced  an  agreement,  which  proves  that  you  ong^t  not  to  tithe 
iwMicI&on  '^^^^  demesne  lands,  and  the  severance  proves  the  contrary  of  the  deed, 
^  *      you  cannot  be  aided  by  the  deed;    and  inasmuch  as  it  is  not  denied  bgr 

you,  that  the  whole  dispute  between  yon  is  conoermng  the  right  Jbo 
tithes,  this  court  cannot  take  connsance. — WiMmghmm.  The  seveiw 
anee  can  be  no  cause  for  his  ^tUiming  the  tithes  in  contradiction  to  his 
deed :  for  although  I  place  my  com  in  different  panels  upon  my  land,, 
and  there  is  one  portion  amounting  to  the  tenth  part,  yet  if  the  parson 
take  and  carry  it  away,  I  shall  have  an  action  of  treapaas  acainst  him, 
and  yet  I  could  not  say  that  the  tenth  part  was  not  aevered  from  ^e- 
xemainden — THoapfi.^    In  the  case  yon  puit  tluU  is  tnie,..«for  they  are: 
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not  tidief :  wad.  if  this  ease  were  to,  you  could  tsfely  say  that  he  idok  1866. 
yoor  corn  widi  force  and  arms,  without  this,  that  they  were  tithes.  Wy-^ 
Mori.  It  appears  to  me,  that  he  shall  be  obliged  to  answer  to  the 
deed,  as  he  woald  in  case  the  parson  granted  to  me  all  the  tithes  grow- 
ing in  ny  lands  for  one  or  two  years,  although  I  should  make  a  sever* 
aaoe  of  the  ten  parts,  and  tha.parsoa  should  take  them  as  his  tithes,  I 
should  have  an  action  of  trespass  against  him :  so  here. — Thorps.  The 
cases  are  not  alike,  for  you  acknowledge  the  right  to  be  in  the  parson ; 
bnt  in  this  case  ^e  abbot  does  not  acknowledge  the  right  to  be  in  the 
prior,  bat  claims  to  hold  the  land  acquitted  of  tithes  in  his  own  right : 
Doth  of  them  also  are  persons  able  to  hold  tithes. — Knivet.  Yon  have 
brought  your,  writ  of  trespass  against  the  prior,  to  which  he  appears, 
and  says  he  is  parson  of  the  vill,  and  they  were  severed  from  the  nine 
parts,  so  he  took  them  as  his  tithes;  to  which  you  have  replied,  and  say 
that  you  have  an  ancient  picirilege  to  hold  your  demesne  lands  acquitted 
of  tithes,  and  produce  a  composition  of  late  date,  by  which  the  prior 
grants  that  you  should  hold  your  lands  not  titheable,  paying  yearly  to 
the  prior  Gve  marks;  and  the  dispute  is  concerning  the  right  to  tithes, 
which  is  not  triable  here.  Wherefore  the  court  awards  that  you  take 
aothiipg  by  yoor  writ,  but  sue  in  court  christian,  if  you  will  (I). 

(1)  ^tslham  %d4§,   **  afterwards  the      upon  the  said  composition,  and  recovered 
abbot   bTQoglit  an   actfton  of  oovemuit     hU  damages,  &c.'' 

E.  38  Ed.  3.  C.  P.     [38  E.  3.  8.  1.]  Jurisd.  F.  44,  45.  ]^ 

THE  prior  of    D.  brings  a  writ  of  trespass  against  the  abbot  of  S.  I"  trespass, 

T.  W.  and  R.,  his  converts  (2),  and  declared  that  they  came  with  l5L^)^^ri«?^* 

force  and  arms,  and  his  corn  in  garbs  took  and  carried  away  in  the  vill  t.  Abbot  dsSL* 

of  S. — Claim.    Sir,  the  prior  is  parson  of  the  said  vill,  and  we  hold  ei  tv,  s<  R.  etm"' 

our  demesnes  not  titheable  by  composition,  and  we  took  the  said  com  ^^'^  <htsd«» 

in  our  demesnes ;  and  be  brings  this  action  for  tfiat  we  took  away  tithes.  oWcSed'  that 

Judgment,  if  the  court  will  take  conusance. — UffUtt,    We  have  al-  tfomas  not  hav- 

leged  that  yon  carried  away  our  com  with  force  and  arms,  and  we  have  ing  been  men- 

not  shewn  that  we  are  parsons  of  the  vill,  nor  that  they  are  tithes.  **<>"«<*  *^^*>" 

Since  you  have  not  answered  us,  judgment  for  us,  as  for  want  of  a  plea.  J2,g|,|  tcThave 

Afterwards  Claim  pleaded,  and  prayed  judgment  of  the  writ ;  for  the  been  tjntdem 

writ  ia  pme  per  tmd.  ^c.  T.  Abbot,  de  S.  ^  W.  S^  R.  eonversos  efusdem  abbatU:   Bat 

domuM.    And  domtu  b  not  before  in  the  writ;  so  it  ought  to  be  ejusdem  ^^^  ^^  be  sof- 

abbaiis.    Judgment,  &c.— jPiacWca.    It  is  aU  one,  for  if  they  be  con-  fi^y  wU  con. 

Terts  of  the  house,  they  are  converts  o'f  the  abbot.     Wherefore  after-  rerts  of  the  * 

wards  the  writ  was  h^ld  to  bo  good.  hoase,  tbey 

were  converts  of  tbe  abbot. 

The  said  prior  brings  a  writ  of  covenant  against  the  said  abbot,      '"  covenant 

8.  and  declares,  that  b v  composition  made  between  them,  the  said  ab-  ^  ■n^nlt'tfae 

hot  granted  to  the  said  prior,  by  deed  which  be  shews,  that  he  should  abbot  of  S., 

tithe  all  his  demesnes  in  S.,  wherefore  the  said  prior  had  often  come  to  on  a  deed  of 

the  said   abbot,    and  requested  him  to  keep  his  covenant,  whieh  he  compowtion 

would  not  do,  to  his  injury  and  damage.— C^tm.    Sir,  you  see  the  |[|bot  to  t£* 

cause  of  action  here  is  concerning  tithes,  which  cannot  be  tried  in  this  ^rior,  that  be 

court  Judgment,  if  the  court  will  take  conusance. — Ris.    Our  action  should  tithe  all 

is   brought  upon  a  covenant,  which  cannot  be  tried  any  where  but  here ;  JJ"  demesnes 

111  Si,  It  was 
objected,  that 
the  fob^e^t  iff  the  action  beiag  tithes,  the  coart  woold  not  take  conusance.    But  held,  that 
this  being  an  action  of  coveaant,  tithes  could  not  be  recovered  In  it,  and  the  objection 
^urefi>re  disallowed. 

(a)  Sea^M.  L.  Diet  V.  Cmnfenm.    PItih.  has  **  CmK/nrm.*' 

B  2 
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1365.  Slid  we  cannot  by  Hhn  writ  recover  any  tithes,  or  any  tiling  bat  damages ; 
and  if  yon  demnr,  it  is  to  our  action. — Ciaim,  Althongh  you  bave 
founded  this  action  npon  a  covenant,  yet  yon  yonrselves  have  shewn 
that  tithes  are  the  cause  of  this  covenant,  which  is  not  triable  here,  bat 
in  court  christian. — ^Tb[orpe].  He  has  brought  this  action  upon  a 
covenant  expressed  by  year  deed,  and  he  can  recover  no  tithes  by  this 
writ.    Wherefore  answer,  dec. 

I' 

^^^*  E.  38  Ed.  3.  C.  P.  [38  E.  3.  8. 2.]  Jurisd.  F.  46. 


If  one  who  is  /^NE  William  bridgs  his  writ  of  trespass  against  one  T.  and  declares 
not  a  parson  Vf  that  he  came  with  force  and  arms,  and  his  cart,  full  of  garbs,  with 
for'^tokittff'hto  ^^^^  horses,  of  die  value  of,  &c.  took  and  carried  away  in  K.— J9ettiiap. 
corn  against  ^®  ^^J*  ^^^  ^®  ^^^^  parson  of  the  vill  of  K.,  and  thai  the  com  was  oar 
another,  who  tithe.  Judgment,  if  the  conrt  will  take  conusance.  And  as  to  die  cart 
clainis  it  as  and  three  horses,  forasmuch  as  he  had  used  this  team  with  the  corn, 
^^^  ^^^?  ^  which  is  our  tithe,  of  which  the  court  cannot  lake  conusance,  Judgment 
eoiiit°8hall\ot  ^^  ^^®  ^"^^ — CheUery.  Sir,  You  see,  he  says,  this  was  his  com, 
be  ousted  of  which  is  as  much  as  to  say,  that  he  did  not  take  our  com;  wherefore 
jurisdiction^  we  aver  that  he  took  our  com,  &c. — BeUmap.  We  have  pleaded  to  the 
it  is  not  be*  jnrigdiction,  forasmach  as  we  are  parson  of  the  same  viU,  and  Uiese  were 
panKMis  ;^and  ^^^  tithes ;  for  the  other  term  in  such  an  action  (1)  the  defendant  pleaded 
therefore  the  such  a  plea  as  we  have,  that  he  was  parson  of  the  same  vill,  and  allowed. 
plea  Is  but  a  Thorpb.  This  is  not  like  the  case  of  the  other  term,  for  there  the  dis- 
travenf  of  the  p^^^  ^^^g  between  parson  and  parson,  so  that  the  court  was  apprised  that 
it  te  no?  the"  the  dispute  was  concerning  tithes  between  two  parsons;  but  here  the 
«om  of  the  dispute  between  you  is  not  of  tithes :  wherefore  your  plea  is  nothing 
plaintiff.  but  a  traverse  of  his  writ.    Therefore  would  you  wish  to  say  any  thing 

else?  And  afterwards  J9e£bia|9,  as  to  the  cart  and  horses,  not  guilty: 
and  as  to  the  com  it  was  his  tithes,  without  this  that  he  had  carried 
away  the  com  in  the  manner  he  has  declared.    Preii^  ef  aUi  i  eaiUra. 

(1)  Ante,  HU.  38  Ed.  S.  p.  16. 


1366        T.  38  Ed.  3.  C.  R  The  King  v.  The  Prior  of  St.  John  of  Jerusalem. 

[38  Ew  3.  13. 9.]  Indicavit.  F.  4. 


Ifduawt  will  rriHE  king  brought  his  writ  de  droii  d^advowmm  of  the  fourth  nart  of 

lie  by  the  equi-  JL    the  tithes  and  offerings  of  the  church  of  St  Dunstan  in  Fleet  Street, 

tot^  fw^  %^'  ^^  ^®  suburbs  of  London,  against  the  prior  of  the  Hospital  of  St^  John 

fourth  part  of  of  Jerusalem  in  England. — Cavendish.  Sir,  You  perceive  this  writ  is 

the  tithes  and  given  by  stat  Westm.  2.  Cum  per  breve  de  indicavit,  which  statute  allow- 

qfferiwgt,  Q^  that  a  writ  might  be  granted  for  (2)  a  fourth  of  the  titheK,  and  this 

though  only  ^^.^  1^  f^P  ^  fourth  part  of  the  tithes  and  offerings,  which  is  not  war- 

preMly^en-  ranted  by  the  statute.    Judgment  of  the  ymU-^Finchlden]   The  sU- 

tiooed.  tute  gives  a  writ  for  the  fourth  part  of  the  tithes  and  offerings,  and  as 

In  many  ^ell  of  tithes  as  Other  things :  and  in  many  places  in  London  a  man  shall 

places  i^  Lon-  ^^^^^  ^^  tithes,   bat   offerings.^ai«eiiiliiiL  It  is  necessary  that  your 

■haU  ba've^no  writ  should  be  supported  by  the  statute,  and  that  it  be  according  to  the 

tithes,  but  of-  Statute ;  now  you  hate  broaght  your  writ  for  tithes  and  offerings,  whereas 
ferings, 

(t)  The  statutes  of  Westm.  f.  st  1.  The  latter,    thongh   anciently  reputed 

(c.  5.  s.  4.)  and  that  ofciremmpmU  ^f«lta,  rather  as  an  ordUnnce  made  by  the  king 

St.  4.  were  both  passed  IS  Ed.  1.  and  seem  and  prelates*  has  long  since  been  received 

here  to  be  considered  as  one  statute,  into  practice  as  a  statute.    Seld.4S4» 
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tlie  fltfttnte  does  not  pre .  it  bat  for  tithes,  and  before  the  ststate  yo«  1306. 
could  not  have  had  such  a  writ;  and  if  it  can  be  maiiitaiiied  joa  nay  s^/mf 
haye  a  writ  for  less  than  a  fourth  part  Wherefore,  &c. — ^Thorpb.  His 
demand  is  but  for  the  foarth  part  of  the  tithes  of  the  whole ;  and  al* 
thongh  it  mentions  nothing  by  express  words  bnt  tithes ;  yet  in  chan- 
cery they  may  frame  a  writ  im  amtimUi  tatu,  and  the  writ  is  good 
enough.    Wherefore  answer. 

T.  38  Ed.  3.  C.  P.  [38  Ed.  3.  19.]  \JJ^- 

THE  abbot  of  C.  brings  his  writ  of  trespass  against  I.  of  K.,  and  de-  in  ttetpast  by 
dares  that  he  took  his  com  in  garbs.— Ci^tm.  Sir,  We  say  that  we  an  abbot 
are  parson  of  E.,  and  ^t  a  composition  took  place  between  the  abbot  [|J|^^^![^* 
and  oUr  predecessor,  vis.  that  we  should  not  have  tithes  in  the  demesnes  |^|g  ^^d^  ^ 
of  the  abbot,  nor  the  abbot  have  tithes  in  our  demesnes,  and  that  of  the  defendant 
other  lands  and  tenements  in  the  same  vill  we  have  two  garbs,  and  the  pleads  a  eom- 
abbot  the  third :  and  we  sav  that  the  place  where  he  supposes  the  tres-  J^JJ^J^^jf 
pass  to  be  done,  is  the  glebe  of  our  cnurch.    And  we  pray  judgment  if  ^^  jorisdic- 
the  court  will  take  conusance. — Morice.  Sir,  You  perceive  that  his  plea  tion,  as  being 
traverses  our  writ;  for  by  his  plea  he  alleges  that  he  did  not  take* our  tithet.    Mo- 
com;  wherefore  the  court  has  jurisdiction. — Ciaim.  We  have  shewn  iJ^JJ^^^lJjJ?*' 
that  the  dispute  is  concerning  tithes,  which  is  a  spiritual  concern :  where-  ^^  wlenthi 
fore  the  court  ought  not  to  have  conusance. — Findk[deiH  Your  plea  bar,  and  that 
amounts  to  this,  that  you  did  not  take  our  com,  which  goes  to  our  ac-  the  joritdic- 
tion;  and  you  plead  a  composition,  of  which  you  produce  no  proof,  f  ^"^ ^l!^!!!!!!!?* 
wherefore  it  is  tor  us  to  maintain  our  writ — ^Trorpb.  Although  his  plea  i^"^  Thorfb  ' 
travorses  your  writ,  it  concludes  to  the  jurisdiction. — Morice.  Though  and  Moubrav 
it  concludes  to  the  jurisdiction,  yet  since  the  plea  is  a  traverse  of  oar  thought  other- 
writ,  by  that  the  court  is  seised  of  it,  iDasmnch  as  it  goes  to  our  action.  ^'"^«  ^  ^^ 
As  if  in  a  recordari  the  defendant  plead  that  the  place  is  aacteii^  demesne,  ^e  juriMlic- 
and  says  further  that  he  did  not  take  the  beasts,  the  court  shall  not  be  tion,  and  not 
ousted  of  jurisdiction.    No  more  here. — Moubray.  In  your  case  the  in  bar. 
conclusion  is  not  to  the  jurisdiction. — Finchden,  But  if  in  a  recordart  the      '^^^  parMm 
defendant  say,  that  the  tenements  are  oacteiU  dememe,  and  afterwards  g^eaveT^n  a 
avow  for  cause  certain ;  in  such  case  where  his  plea  goes  to  the  action,  parish*  and 
the  court  shall  not  be  ousted  of  jurisdiction ;  for  if  it  appear  to  you  that  an  abbot  the 
in  any  shape  the  party  has  pleaded  any  matter  in  affirmance  of  the  juris-  ^hird. 
diction  of  the  court,  you  ought  to  affirm  it.    But  the  case  here  is  stronger 
than  the  case  I  have  put ;  for  although  there  he  pleads  to  the  jurisdiction 
of  the  court,  yet  he  avows  for  the  sake  of  having  return  only.    In  our 
f»se  lie  has  traversed  our  action,  and  so  affirmed  the  jurisdictioii  of  the 
i^jSfU    WberefprCi  ^ware,  SfOf 

M.  39  Ed.  3.  C.  P.  [39  W,  8.  «3.]  ^^• 

JOHN  DE  P.  brings  his  writ  of  trespass  against  Nichol  de  C,  and  A  parson  of 
declares  that  he  took  his  corn,  to  wit,  wheat  in  garbs,  and  20/.  in  ^^  ^"uhes"^*^ 
money. — Finehden  defends  the  wrong  and  injury,  and  sa^s  that  the  another  ^pa-"^ 
court  ought  not  to  have  conusance :  for  the  said  Nicholas  is  parson  of  hsIi. 
T.  (where  he  supposes  the  wrong  to  be  done)  and  the  said  corn  was  our      Boandariet 
tithe ;  so  the  oiapute  here  is  between  parson  and  parson  concerning  *^^  ^^  ^  ^^^^^ 
tithes,  which  cannot  be  tried  in  this  court.     Wherefore  judgment. —  at^coii\i»on 
Belknap,    What  do    you  say  to  the    money? — Finehden,    That  also 
was  oi(r  offerings:  wherefore  the  court  ought  not  to  take  conusance.^* 
Belknap,    How  was  it  your  offerings  7 — Finehden.    In  whatever  maiv- 
ner,  inasmuch  as  it  was  our  offerings,  the  court  ought  not  to  have 
eonusanoe, — Fimekden  passed  over  that,  and  prayed  judgment  ot  the 
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1300.  00^;  th6  wril  18  Mpotiamt  6oii«  el  M#atti,  aAd  he  hes'  oonatod  6f 
^«»v«/  money,  which  ought  to  be  specially  mentioned  in  the  writ*  Judgment 
of  the  court.  And  for  this  reason.  Claim  left  out  the  money  in 
his  count,  and  counted  only  of*  the  corn.  And  afterwards  FtneAdM 
returned  to  the  [point  of  the]  jurisdiction,  eoitfa  91M1  tt^o.— -^e2ftiMp« 
Sir,  we  say,  that  whereas  he  says  that  the  place  is  in  his  parish ;  it 
is  not  in  his  parish.^-Pre</.  Finchden*  And  since  you  acknowledge 
that  the  dispute  is  between  parson  and  parson  concerning  tithes,  which 
in  this  court  cannot  be  tried ;  judgment  if  the  court  will  take  conusance. 
Chellenf,  You  say  the  place  is  in  your  parish ;  and  this  we  hare  tra- 
Torsed,  and  say»  that  it  is  not  in  your  parish ;  wherefore  ncrw  in  judgment 
you  are  as  a  layman,  for  you  cannot  claim  more  in  our  parish  than 
other  people. — finchden.  Sir,  certainly  I  may  have  tithes  in  his  pa* 
rish,  and  that  ought  not  to  be  tried  here ;  and  if  such  a  dispute  as  this 
was  in  court  christian,  he  should  not  have  prohibition  upon  it  in 
chancery,  as  it  is  concerning  tithes.  Wherefore  since  he  does  not 
deny  that  the  dispute  is  between  parson  and  parson  concerning  tithes ; 
be  it  in  our  parish  or  not,  the  court  ought  not  to  have  conusance.-— 
Thorps.  If  you  ought  to  have  tithes  in  his  parish,  shew  it — ^Knivet. 
Do  you  thinki  that  if  you  took  away  his  tithes  in  his  parish,  he  should  not 
have  a  writ  of  trespass  7 — Finchdeu.  No,  Sir,  if  I  claim  them  as  tithes 
appurtenant  to  my  church,  and  certainly  if  the  attorney  wish  it,  I  will 
demur  to  your  judgment  on  this  point;  but  we  will  aver  in  the  mean 
time  that  the  place  is  in  our  parish.    Preti,  et  aUi  ^  contra. 

1309 

y^  E.  42  Ed.  3-  C.  P.  [42  E.  3.  1£.  19.]  Juris.  F.  47.  St.  fi. 

In  trespass  by   ^^N£  J.  brought  his  writ  of  trespass   against  one  W.  Constable,  clerk, 
aJdn?*"  ^^  *°^  alleged  by  his  writ,  tbat  he  carried  away  his  goods,  and  de- 

»SD*"for*corn'  ^^^^^  ^^^  <5orn  in  garbs. — Kirton,      We  say,  that  these  were  garbs 
taken,  the  de-  severed  from  the  nine  parts,  within  the  parish  of  T.  of  which  W.  is  par- 
fendant  says      son,  and  his  tithes ;  we  conceive  the  court  will  not  take  conusance.-* 
he  is  P^*<^      Belknap.     Sir,  you  perceive  we  complain  of  our  lay  chattel,  to  which 
place' wUhin      ^^  ^^^^  nothing;  wherefore  judgment,   &c, — Kirton.    Yon  claim  no- 
bis parisli,  and  ^mg  but  tithes,  wherefore  we  conceive  the  court  wiU  not  take  co- 
the  corn  tithes  nusance. — Fincuden.    The  plaintiflf  is  a  layman ;  therefore  it  cannot 
severed  from     be  intended  that  he  can  have  tithes;  wherefore  answer. — Kirton.    We 
the  coort^'took  **^'    ^^^  *  dispute  took  place  in    the  court  christian  between  this 
coDosance  •       same  W.  and  the  prior  of  K«,  when  the  prior  claimed  the  tithes  in  the 
for  a  layman     land,  where,  &c.    and  W.  pleaded  that  the  tithes  did  not  belong  to 
cannot  be  in-    him,  for  that  the  said  prior  had  been  seised  of  the  said  land,  and  had 
tSIes^  wh  *^*  made  a  feoffment  of  it  to  another,  so  that  even  in  his  demesne  lands  he 
upon' hrsayV  ^^^^  ^^^  h^i^e  tithes;  in  which  court  it  Was  adjudged,  that  W.  should (1) 
there  was  a  '  have  the  tithes,  and   afterwards  as  the  prior  could   not  have  tithes  in 
disimte  in  the    court  christian,  the  prior  granted  all  his  tithes  to  this  same  J.  who  is 
spirituai  court  plaintiff,  for  that  he  is  a  great  maintaiber  of  inquests  and  other  things  in 
and^tl^e  prbr  ^^'  ^  order  to  try  it  in  this  court ;  by  reason  of  which  grant,  and  by 
of  D.  who        colour  thereof,  J.  took  possession  of  these  goads,  and  claimed  them  as 
claimed  tithes  tithes,  and  the  said  W.  because  they  were  his  tithes,  and  severed  from 
d^^nd*"^  ^M   ^^  "^°^  parts,  took  them  out  of  bis  possession,  and  we  pray  judgment 
tlmt  tlfe*  prior  ^  ^^  court  will  take  conusance. — Belknap.    Sdll  you  make  no  answer 
himself  was      ^  u>  *  wherefore,  &c. — Kirton.    If  the  prior  himself  were   party,  the 
•seised  of  land, 

and  infeoffed  another,  so  that  he  oonld  not  have  tilhes  in  his  own  lands ;  wheTeopon  jadg- 
ment  was  |[iven  for  the  defendant,  and  afterwards  the  plaintiff,  claiming  through  the  prior, 
got  possession,  and  the  defendant  took  them  as  his  tithes ;  the  court  took  conasance,  and 
compelled  the  defendant  to  plead,  for  that  the  plaintiff  was  a  laymaa.  Bro.  Ab.  JnriBd.  d* 
11  Co.  IS,  b. 

(1)  To  the  Year  Book  "  Not"  is  inserted,  bat  Quitted  In  Fitsrii. 
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court  wdnld  not  haTO  jurisdiction ;  therefore  we  ooncelTO  that  yon  who  1369» 
hwre  his  estate  shall  not  have  any  action  in  this  court,  &c, — Finchlden, 
Sold  and  delivered  thej  hecome  lay  chattels,  and  moreover  he  is  a  lay- 
man, and  neither  in  court  christian  nor  in  any  conrt  than  this,  can  he 
liATo  redress;  wherefore  answer. — Kiriom.  We  say  that  these  were  tithes, 
Tia.  eom  sevtred  from  the  nine  parts,  and  in  the  parish  of  T.  of  which  W. 
is  parson,  and  L  ^ina  then  oy  coloav  and  hy  grant  of  the  piior,  awl 
was  seised,  and  W.  because  they  were  his  tithes,  took  them,  and  w« 
pray  judgment  if  wrong. — S^lAiutjih  StiU  you  answer  nothing  to  n% 
unless  you  will  say,  without  this  tbttt  you  took  our  con^ — Kiriam, 
That  wiU  not  jo,  for  tiie  9am/ce^  must  oome  from  you. — ^Finchdem.  The 
issue  shaU  be  in  thia  manner,  via,  that  h  was  com  severed  from  tho 
nine  parta,  and  in  the  parish  of  T.  and  the  plaintiff  daima  it  by  oofeur 
and  by  grant  of  the  prior,  and  was  seised,  and  W.,  took  il  out  of  his 
possession  as  his  proper  goods,  and  not  the  goods  of  J.  the  plaintiff* 
jnnest,  &c  and  the  issue  of  BMnap  shaU  be,  that  he  took  his  goods  an 
he  has  alleged  by  his  writ,  preft,  &€U — KMan.  We  will  not  take, 
issue,  that  be  took  it  out  of  the  possession  of  J.  as  his  proper  goods, 
inasmuch  as  W.  claims  it  as  tithes.— FiNCHnsN.  If  they  be  tUhes, 
then  they  are  bia  proper  gooda  when  he  ia  in  possession. — Kvri9m. 
Neverthc^esa  we  pray,  that  it  be  entered  in  the  roll,  that  W.  took  it 
as  his  tithes,  and  so  took  his  proper  goods,  &^.  and  not  the  goods  of  the 
plamtiff,  &c.  and  the  plaintiff,  that  he  took  his  goods  as  he  has  alleged 
by  his  writ,  &c,^^B§limtuk  He  must  answer  to  ow  special  matter. — * 
MirUm.  If  you  please  {  will  aver,  that  you  took  our  com*  witiiouft 
this,  that  tkey  were  your  tithes,  &o« 


M.  43  Ed.  S.  CLP.  [43  E.  3.  34-  44.]  Jurisd.  F.  48,  St  3.  J^^* 


^■^ItESPASS  was  brought  against  the  parson  of  the  chmreh  of  A.  for  A  panoa 
-■'    garbs  taken,   wherelbre,    Ac — ITtrlen.     We  are  parson  of   ^e  claimed  the 
ehureh  of  A.  and  the  prior  of  B.  is  parsen  of  the  ohnroh  of  H.  whieh  ^T^  ^^ 
adjoins ;  and  we  say,  that  there  is  a  great  field  in  the  parish  of  H.  in  ^^   JUI  ^ 
which  field  we  have  tke  third  garb  of  tithes  severed  from  the  nine  parts,  prior  the  other 
and  the  prior  of  B.  two  garbs ;  and  further,  that  the  plaintiff  is  (hrmer  of  two  theavas, 
the  ehuroh  of  H.  and  the  garbs  of  whieh,  Sst.  were  our  tithes,  tq  wit,  the  ^  ^^^'^^  ^^ 
third  garb;  and  we  oontend  that  this  ooufI  will  not  take  conusance.*-*        pansh. 
MouBRAT.    If  you  had  said  that  they  were  tithes  ut  tuprm,  and  that 
you  were  parson  of  one  church  and  be  of  the  other,  so  that  tbo  right  of 
theae  tithes  might  be  tried  in  court  ehristian,  thi|»  court  ought  not  to 
take  conusanoe,  but  there  is  no  colour  why  this  C9urt  should  surcease ; 
therefore  as  the  parson   is  not  party  with  you  herCi  answer. — KirUm, 
We  say  ui  si»ra»  und  further  that  the  plaintiff  is  farmer  of  the  prior  of 
B.  of  Uie  said  church  of  H*  so  as  this  is  concerning  tithes  between  us» 
judgment  if  Che  court  wiU  take  oonusanee.r-*FiNCHDKN*    The  parson  is 
not  a  party  with  you,  so  that  he  oannot  claim  but  for  his  lay  chattel; 
and  the  right  cannot  be  tried  betwe«i  you  in  court  christi^n,  if  the  parson 
be  not  a  party;  therefore  answer. — Kirton.    We  say,  they  were  qub 
tithes  Hi  ncpra,  so  we  took  our  tithes;  judgment  if  wrong.— ^eiAnop. 
You  took  our  garbs  in  the  ipaoQer  our  writ  supposes,  &c. — Kirtcn.  You 
qiost  say,  *'  Without  this  that  they  were  your  tithes.*' — Finchdbn.  Whe- 
dier  they  were  your  tithes  or  not  cannot  be  tried  here,  for  we  cannot 
try  the  right  of  tithes  here,  wherefore  the  issue  shall  be,  that  you  took 
hu  garbs,  as  his  writ  supposes,  and  on  your  part  that  they  were  your 
goods,  witfiout  Ijiis,  drc. ;  and  so  was  the  issue  entered. 
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1371. 


lo  ancient 
time  eireryman 
rotildgrantthe 
tithe  of  hiB 
land  to  what 
chorch  he 
pJea^ed. 

Where  a 
prior  clahned 
the  tenth  part 
of  all  kind  of 
'*orn  and  hay 
io  certain  land, 
after  the  tithes 
net  out  and  de- 
livered to  the 
panon,  such 
claim  was 
held  to  be  a 
lay  proflty 
tliongh  claim- 
ed by  a  reli- 
gious person, 
and  that  the 
conusance  of 
it  properly  be- 
longed to  the 
temporal 
court. 


H.  44  Ed  3.  [44  Ed.  3.  5.  22.  lib.  Ass.  288.  pL  25.]   Joriad.  F.  49- 

Assise.  St.  7.  , 

nPHE  prior  of  S.  brings  an  assise  of  navel  disteuin  before  LuoLOW 
-■-  and  Belenap,  and  makes  his  plaint  by  Tank$,  of  profiU  to  be 
taken,  riz,  the  tenth  part  of  all  kind  of'  com  growing  in  one  hundred 
acres  of  land,  and  of  all  hay  mown  in  ten  acres  of  meadow,  after  the 
tithes  set  oat  by  the  party,  and  delivered  by  the  tenant  to  the  parson. — 
JHgge.  Sir,  you  perceive  the  complainant  is  a  reUgious  person,  and 
complains  concerning  tithes,  we  conceive  the  coart  will  i^oi  take  conu- 
sance.— Tanki.  We  say  that  the  prior  of  H.,  and  his  predecessors  have 
been  parsons  of  the  same  land,  and  have  had  the  tithes  thereof  for  time 
whereof  memory  runs  not,  &e.,  and  yet  have  the  tithes ;  also,  we  and 
our  predecessors  have  been  seised  for  time  whereof  memory,  &c.,  of 
the  tenth  part,  nt  supra,  after  the  tithes  of  die  parson,  in  which  case 
diis  profit,  which  we  claim,  cannot  be  called  tithes.  Judgment;  and 
we  pray  the  assise. — Ludlow.  In  ancient  time  every  man  conU  gramt 
the  tithes  of  his  land  to  what  church  he  would,  and  if  at  that  time  he  who 
was  tenant  of  this  land  had  granted  the  tithes  to  the  narson  of  H.  and 
his  successors,  as  he  well  could,  and  afterwards  grantea  to  the  prior  and 
his  successors,  the  tenth  part,  &o.  ni  ntpra,  this  grant  was  good,  and 
your  predecessor  would  hold  as  tithes,  and  also  you.  And  in  this  case^ 
what  you  have  is  tithe,  as  well  as  what  the  parson  of  H.  has.  Where- 
fore it  is  good,,  if  you  have  any  thing  lo  enforce  your  tithes^  and  you 
shew  it — TouJbt.  It  seems  to  me,  that  In  the  case  you  put  it  cannot  ke^ 
called  tithe,  and  if  this  profit  was  granted  to  our  predecessor  and  his  suc- 
cessors by  deed  before  time  of  memory,'  if  such  deed  be  shewn  now,  it 
will  be  to  no  purpose,  because  they  cannot  ha^e  a^  ajoswer  to  it,. there- 
fore we  conceive  that  we  have  said  enough. — I^ge:  If  you  who  are 
plaintiff  were  a  layman,  the  plea  would  be  good ;  bat  you  are  a  religious 
person,  in  which  case  it  will  be  intended  that  they  are  tithes,  unless  the 
contrary  be  shewn,  which  is  not  the  case  h«re.  Wbereforei  &e. — 
Tanki.  If  we  would  bring  our  suit  in  court  christian,  and  the  defendant 
sued  a  prohibition,  we  could  not  have  a  cousullation,  because  we  are  not 
parson,  but  the  prior  of  H. ;  therefore  since  we  could  not  sue  in  court 
christian,  it  behoves  us  to  bring  our  suit  here.  Wherefore^  &c.-^Lux»- 
liOW.  Your  case  of  consultation  and  this  case  is  all  one,  therefore  prove 
that  in  your  case  you  could  not  have  a  consultation,  and  then  yon  prove 
your  point  -  Atui  U  is  tu^omrned  in  fiiiMM  dni  cfEesiert  at  which  day 
Tanks  says,  ui  supra,  that  the  prior  of  H.  and  his  predecessors  were  par^ 
sons  of  the  said  land,  and  were  always  seised  of  the  tithc^s,  and  that  this 
which  he  demands,  he  demands  as  lay  profit.  See*  and  he  and  his  predeces- 
sors have  been  seised  thereof  as  of  lay  profit ;  and  prays  the  assise. — 
Digge  prays  judgment,  since  he  is  a  religious  person,  and  does  not  shew 
how  it  is  lay  profit.  Wherefore  much  more  strongly  it  shall  be  intended 
tithe,  Sec.  than  otherwise.  Wherefore  we  conceive  that  the  court  will  not 
take  conusance>  and  nm  allocatur;  but  the  assiae  awarded  to  inquire  the 
truth. 


M.  44  Ed.  3.  [44  Ed.  3.  39.  38.]  Jorisd.  F.  37.  St.  4. 
Ji"  *Ify*?       ¥N  a  writ  of  trespass  for  corn  in  garbs  carried  away,  against  several. 
saTd,  that"  h?*         Cfte/fcry,  for  the  defendanU,  says,  that  their  master  was  parson  of 
ivas'servant  to  ^®  ^hurch  of  such  a  plape,  &c.  which  fidjoined  the  vill  of  Asherst,  Iq 
the  par80D,and 

took  the  com  as  tithes,  severed  from  the  nine  parts,  and  pleaded  to  the  jarisdiction,  which  ^ 

was  not  allowed,  for  he  could  not  try  the  right  of  tithes,  as  hU  master  could,  and  he  there- 
fore pleaded  this  (natter  in  bar. 
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▼ill  tbis  corn  was  growing,  and  of  wbich  vQl  their  master  was  ItTt* 
parson,  whose  serrants  thej  are;  and  that  this  com  was  severed  from 
the  nine  parts,  and  they  took  It  as  tithes  of  their  master,  and  we  do 
not  conceive  that  the  court  will  take  connsance,  and  Hon  alloeaiuri  for 
the  J  are  not  such  as  might  try  the  right  of  tithes  (1),  bnt  are  altc«ether 
as  strangers,  wherefore  such  a  plea  is  not  allowed  them,  drc  and  they 
were  by  the  court  onsted  of  the  plea.  Afterwards  GuUery  says,  as 
before,  they  took  the  tithes  of  their  master,  without  tins  that  they  took 
the  com  of  the  plaintiff.    Presi,  4*  a'^^  ^  conlm* 

(1)  Seer  H.  4. 35. 


T.  45  Ed.  3.  C.  P.  [45  Ed.  3.  17.  8.]  F.  Juried.  52.  ^^"^ 


JOHN  D£  C,  knt,  sues  a  writ  of  trespass  for  com  in  garbs,  carried  A  Isjnuui 
away,  and  other  goods  and  chattek,  against  N.  8.— ^ettmip,  for  ^'^^^''^^^ 
N.,  says,  that  the  plaintiff  was  farmer  to  one  J.,  of  the  church  of  S.,  of  S^^^i 
which  he  is  a  parisnloner,  and  the  com  belonged  to  him  who  claimed  it  claimed  as  fiv^ 
as  tithes,  and  we  do  not  conceive  that  the  court  will  take  conusance.—  mer  of  the 
FiNCHOEN.    They  complain  of  soods  taken  out  of  their  possession  as  P*"^*''^^^ 
lay  chatteb,  and  lay  persons,  and  not  as  parsons  disputing  about  tithes,  ^^^  ^rt 
in  which  case  the  suit  would  be  removed  into  court  christian ;  and  if  the  ^^  Q^t  have 
corn  was  not  severed,  they  could  not  claim  it  as  chatteb  before  seisure,  jariBdiciioii, 
no  more  than  in  case  of  a  heriot,  what  he  may  distrain  for  a  heriot,  &o,  •od  they  weat 
Wherefore  answer.— BettJM^y    says,    that    the    plaint  was  for  wheat,  ^J^^^ 
barley,  and  oats;  and  afterwards  says,  that  thev  grew  in  his  own  land,  ^,,11,  severed 
and  he  had  taken  the  com  as  his  onm  proper  goods,  Ac.    Judgment,  See.  from  the  nun 
CJkeUery.    We  say  that  this  same  N.  is  a  parishioner  of  the  viU  of  T.  parte  as  tithes, 
within  which  parish  the  land  is,  on  which  the  corn  was  growing,  and  ^notscveved, 
was  in  garkw  severed  from  the  nine  parts,  and  the  parson  of  the  said  vill 
sold  us  his  tithes^  so  that  it  was  our  com,  d?c. — BtUmap.    They  were 
not  severed  from  die  nine  parts.    Pi-efl,  ^r^^  JSe  aUi  i  cmUra. 


E.  46  E.  3.  C.  P.  [46  Ed.  3.  9.  3.]    F.  Jurisd.  54.  ^*^ 


npRESPASS  is  brought  by  one  as  parson  for  com  in  garbs,  taken  If  In  ae  ae- 
-*-    and  carried  away,  against  a  prioress,  who,  by  IToil'  says,  that  in  **•■    Se  d^ 
the  said  place  where,  &c.  the  garbs  were  severed  from  the  nine  pans  as  ^jSmt  clah^ 
tithes,  of  which  tithes  she  and  her  predecessors  have  been  seised  for  the  com  for 
time,  &c.,  and  she  took  them  as  tithes ;  judgment  if  the  court  will  take  tithes,  bat  his 
conusance.— FiNCHDBK.  You  have  given  no  colour  to  the  plaintiff  to  J?^^'!?'^ 
claim  as  tithes,  but  it  shall  more  ret^ily  be  considered  his  lay  chattel;  ihotenmoni  • 
for  if  he  had  bought  tithes  in  your  parish,  and  you  had  taken  them,  this  eoort  thaU 
writ  would  lie,  and  if  a  parson  had  certain  tithe  garbs  in  a  field,  and  take  conn- 
they  were  carried  away,  he  should  have  a  writ  of  trespass,  and  this  '^^* 
court  would  have  conusance ;  and  afterwards,  he  (HaiI')  savs,  that  the  ^^JuJ^^SSSSL 
com  was  severed  from  the  nine  parts  as  tithe,  and  within  the  pariah  of  »  appcrtain- 
the  said  parson;  and  for  that  we  and  our  predecessors  have  been  seised  In^  to  her 
of  the  tithes  issuing  out  of  the  said  land  for  time,  &c,,  we  took  and  pneiy. 
carried  them  away,  and  demand  judgment,  &c. — FnUhorp.    Yon  per- 
ceive that  the  defendant  does  not  claim  the  garbs  as  parson  of  any  church, 
nor  as  annexed  to  any  church,  and  to  he  demands  judgment  whether  the 
court  will  not  take  conusance. — Hatf*    She  has  claimed  as  prioress, 
and  the  com  as  tithes  appertaining  to  the  priory,  and  that  she  and  all 
her  predecessors  have  hf^l  and  been  used  to  take  the  tithes  growing  in 
the  said  land  in  Qiis  parish/  and  demands  judgment — Fikchdbn  to   ' 
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197a«  Shtt.  Yon  olsim  >m  tithes^  tot  time,  &o.  so  yoor  firopflr  clwttoK  aa 
yaar  plea  goes  too  far(l)»  snd  although  m  man  plead  to.  the  jurUdictioa, 
if  the  plea  at  the  conoluaioa  goes  to  the  action^  the  court  will  take  co- 
BiwaBee. — Kirtim.  She  pleads  as  a  teligioua  peraon,  aud  inteada  to 
plead  to  the  jarisdiction. — F%Uhairp^  Oar  lay  chattel,  Presi. — ^Finch- 
DBlt.  This  ia  no  aDBwer,  Bor  shall  you  be  Emitted  to  such  avenueut 
iritbont  special  matter  how  your  chattel,  as  by  purchase,  or  growing  ia 
your  owu  laud»  &c.     Vide  Suu  1  Bic.  [a]  q.  13.  [&  14.] 


1877.  H.  50  Ed.  3.  C.  P.  [50  E.  3.  10.  21.]  F.  Attach,  sur  Prohib.  7. 


By  BeLKHAP»  nPHOMAS  FRANKLEY  and  Hamond  P.»  sued  an  attachment  on  a 
•i/M  mAm  -I-  prohibition  against  Henry  Heyninr  and  master  John  Chelle  Lech 
k'ttd**  f^^MMl  ^  Barton,  and  count  that  Henry  sued  in  court  ohristian  for  tithes 
which  will  ^f  gi^st  trees,  and  the  said  John,  the  official,  held  plea  of  the  said 
Ifpartobeevt,  trees;  whereupon  they  delivered  the  prohibition  to  them  at  a  cer^ 
and  will  grow  tain  place,  and  on  a  day  certain,  and  notwithstanding  the  prohlbl- 
*^i.°i!i*l''  ^  ^^°'  ^^^7  continued  to  hold  the  plea  in  contempt  of  the  king,  and  to  the 
ftmfora^  a  ^^^tmages  of  the  plaintiff  of  100/.— J?«tyA  for  Henry.  We  make  protes- 
talt  for  great  tation  that  no  prohibition  was  delivered  on  the  day  be  supposes,  and  say, 
trees,  it  is  not  that  by  reason  of  the  prohibition  we  surceased,  until  we  came  into  the 
""^h^L^id  ^^^^^''^  ^^  shewed  the  libel,  which  stated  that  we  aued  for  tithes  of 
not  hold  ^a  <^  ^^^  ccsdna,  whereupon  we  had  a  consultation  of  our  lord  the  king,  and 
any  thing  bnt  continued  the  said  plea;  and  so  pursued  it  by  reason  of  the  consultation, 
tUvactfdtuty  for  as  we  well  might,  without  this,  that  we  sue  In  court  christian  of  other 
by  this  word  wood,  or  other  trees  than  riha  ecedua.  PreH.—TVenfUm.  We  have  al- 
tithes^M  wel?  ^^^^  ^J  ^^^  action,  Uiat  you  have  proceeded  in  court  christian  for  tithes 
ef  great  as  ^^  great  trees,  to  which  you  answer  nothing,  wherefore  we  pray  Judg- 
smaller  trees,  ment,  and  that  you  be  attainted  of  the  contempt.— Belknap.  These 
and  it  was        words,  siha  cadua,  mean  every  kind  of  wood  which  will  bear  to  be  cut 

tithes  *were  ^^^  ^^^  ^'^^  *^°  •  ^^^  ^  ^^^  -^^'  *  certainty,  that  every  tree  which  ia 

paid  of  great  ^^^  "^^^^  grow  again  if  it  be  well  protected  from  injury  by  beasts ;  so 

trees  or  tim-  that,  under  this  name  of  nha  cadnu^  the  parsons  and  vicars  of  holy 

ber ;  therefore  chqrch  sue  for  tithes,  as  well  of  great  as  of  smaller  trees,  and  it  was  never 

mst^e^i^t  '^^°  ^^^  ^^^^^  should  be  paid  either  of  great  trees  or  of  timber  (2), 

be  did  not  bold  wherefore  it  behoves  you  to  plead  in  the  form,  that  you  have  not  sued 

plea  of  great  plea  in  court  christian  of  great  trees,  as  he  1^  alleged,  or  otherwise 

trees,  and  to  you  plead  nothing  to  him :  quod  ovria  concessit;  wherefore,  unless  you 

ttds^e  court  ^|^  traverse  the  contempt,  vur.  that  you  have  not  sued  plea  of  great  trees 

la  an  at-  '^  court  christian,  the  court  adjudges  against  you  presently,  wherefore 

taehmenton  a  decide,  and  afterwards  day  was  given  preee  partbun  to  fifteen  days  of 

prohibition,  it  Trinity,  at  which  day  Banrgh  tendered  an  averment,  that  he  sued  plea 

was  doubled     of  siha  ctedwi,  without  this,  that  he  sued  plea  or  did  any  thing  else  eon- 
wbetlier  the  a  *  -n    ^    e     f  \       .^^  *^ 

•piritttal  judge  ^™*°g  g'©**  trees.    Prest^  if  ah%  t  contra. 

should  take  Holt^  for  the  official.    We  say  that  he  libelled  before  us  as  for  tUoa 

judidal  aotiee  depefna,  and  named  it  specially;  and  afterwards,  by  reason  of  the  pro- 
of wbat  kind    bibition,  we  surceased,  till  he  delivered  to  us  a  consultatioa  to  nro- 

of  wood  tithe.  '  '  ♦ 

was  claimed, 

where  it  was  stated  hi  the  libel  to  be  tUta  ccBdM^  unless  it  was  sormised  that  proof  was  offered 
that  it  was  demanded  of  great  trees^  and  the  proof  refused. 

/   (t)  It  appears  from  Bro.  Abr.  Att.  sur  signifies  losed  ussif  /er  hdUSag,    Jacob 

Probib*  5.  aad'Dismes.  3..  that  ^  m&rUmiC  V.  Moremiuin  says,  it  properly  signifies 

should  be  read  for  <'  mevnien^**  which  Is  any  sort  of  timber  fit  n>r  hnilding,  «ea 

(n  t^e.Year  Book.     Mtrisfm  properly  pSidvU fMtttiamcn. 
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eeed,  &e. ;  and  we  went  on  as  not  knowing  bnt  hj  dbe  libel  wkat  trees        jaff^ 

the  J  were,  we  are  not  aware  that  we  are  bonnd  to  know  this,  so  no  de«         wv^J 

fMilt  in  ns,  wherefore  judgment  if  we  shall  be  impeached. — TVeiyHan. 

We  say  &at  we  shewed  bj  W*  BHHt^  oar  advocate  there*  and  he  al* 

leged  in  the  presence  of  certain  persons*  that  the  trees  of  which  tithes 

were  demanded*  and  of  which  the  official  held  plea*  were  great  treea 

not  omftuNtf*  and  notwithstanding  this^  yon  held  plea  as  before ;    where* 

ibre  we  pray  judgment*  and  that  yon  be  attainted  for  the  ooatempt*  »id 

we  pray  onr  damages.— A>/f.    We  hare  alleged  that  we  held  plea  npon 

the  libel  for  siha  aedua^  after  the  consnitation*  as  one  not  knowing  any 

thing  bnt  as  judge  of  the  great  trees*  and  he  has  alleged  nothing  against 

nSf  but  that  he  shewed  ns  by  his  advocate*  that  it  was  oonceming  great 

trees*  and  not  ocedieoiis*  in  the  presence  of  certain  persons*  and  he  has 

Hot*  in  fact*  snrmised*  that  he  oflfbred  proofs*  and  that  we  refused  to 

accept  the  proofs;  so  have  we  assigned  sufficient  cause  for  us  to  depart. 

TVenftian.  And  we  judgment*  «l  ncpra*  and  sic  adJMdieiim. — Belknap. 

If  yon  deny  the  one  or  the  other*  your  plea  will  be  entire  (1)*  and  we 

will  advise  of  our  judgm^t     Qucfre  la  leif? 

(1)  "  Serra  tnHer.'^ 

M,  50  Ed.  3.  C.  P.  [50  E.  3.  20.  1.]  F.  Jurisd.  15.  J^* 

JOHN  BEINARD*  paraon  of  the  church  of  Stontle*  brines  a  writ  BowdtHei 
of  trespass  ibr  corn  in  gurbs*  and  hay  in  stacks  (2)*  taken  and  oarried  s^sH  be  deter* 
away,  against  Thomaa  H.— Pem^^  We  say  that  John  is  parson  ui  itcpm»  !||^q  i^^^  ^^* 
and  this  com  was  growing  within  the  bounds  of  the  pariui  of  Saltmarsh^     Altboosh  in 
and  that  it  was  severed  from  the  nine  parts*  and  that  we*  as  bailitib  replevin,  {/one 
of  the  said  parson  of  8.*  and  by  his  eommand^  took  the  said  corn*  as  the  jiutifyortvow 
tithes  of  our  master  within  his  parish ;  so  as  this  suit  is  of  the  right  !iead*  to'tb? 
of  tithes  of  one  part  and  the  other*  it  cannot  be  tried  in  this  court*  and  action,  it  it  no 
we  pray  judgment*  if  the  court  will  take  eonusanee. — PstIb*    Since  travenetoMj 
we   have   brought  an  action  against  a  person  with  whom  the  right  {^?/ J^®  ^  "^^ 
Hf  tithes  may  be  tried   in  this  court*   as  hi  court  christian  between  ^J^j^  ^^^^ 
his  master  and  us*  and  he  does  not  answer;  therefore*  for  default  of  ^^uken* 
answer*  we  pray  our  damages;  for  the  right  of  tithes  cannot  be  tried  where  onetays 
between  laymen  and  persons  of  holy^chnrch  in  court  dbristian*  unless  ^  '^  bailiff  to 
the  master  be  named,  therefore  it  is  necessary  that  it  should  be  tried  in  ^^fj^jg'et^ 
this  court,  or  it  will  be. tried  in  none^  which  is  unreasonable;  and  sup-  tithes, whether 
posing  we  should  say  that  he  was  not  his  bailiff,  but  that  he  took  the  bailiff  or  not* 
corn  of  his  own  wrong*  and  withevt  his  command*  I  say  it  would  be  no  is  traversable* 
more  an  answer  than  it  would  in  replevin.    But  he  ought  to  traverse  the  J^*|  ^^^^JJ 
title  and  the  cause  of  the  taking  in  the  right*  sa  the  cause  in  this  case  of  jnrisdietion. 
being  whether  the  tithes  were  in  one  parish  or  another*  it  will  be  an  . 
answer  to  say*   that  whereas  you  suppose  the  place  to  be  within  the 
honnds  of  ytmr  parish,  it  is  within  the  parish  of  my  master*  and  it  is  * 
not  in  the  power  of  court  ehriitian  to  try  the  bounds  of  the  parishes.-*^ 
BBLK!f  AF.    Certainly*  you  should  lui?e  the  issue  von  mention  on  the 
bounds  of  the  parish*  and  I  have  often  seen  it  here.     Vide  38  Term 
H9ary*  in  trespass.    And  as  to  what  you  say,  that  it  shall  not  be  an 
answer  to  say*  thnt  he  was  net  hii  bailiff*  but  took  them  dT  his  own 
wrong*  I  say,  it  wo^  in  this  ease*  where  the  plea  is  but  to  oust  the  court 
of  jufjsdiction,  for  if  yon  did  it  of  your  authority,  and  not  as  bailiff; 
and  were  bailiff  in  het,  tim  rigjbt  of  tithes  should  be  tried  between  yoa 
in  eonrt  ehristian,  and  not  in  this  eourt*    But  if  a  nan  avow  as. bailiff, 
or  justify  as  baiUff;  and  plead  to  the  action^  it  is  no  traverse  te^say^     , 

^  0)  Bee  Bro.  Jurtsd.  19.  jt  &  pfinterf  in  Tear  Book  «  stalkts.*       ' 
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1377,  thst  he  is  not  bailiff,  bat  he  ought  to  answer  to  the  plea  in  the  right,  bnt 
v^vw  Bot  in  this  case ;  wherefore  answer. — Peraay.  The  com  was  growing 
in  the  parish  of  onr  master  in  Saltmarsh,  and  we  took  it  there  as 
bailiff,  as  the  tithes  of  onr  master,  severed  from  the  nine  parts,  without 
this,  Uiat  it  was  growing  in  the  parish  of  SUmtlet  as  he  haa  com- 
plained, Preii.'-^Perk,  This  oom  was  growing  in  oor  parish  of  Stontlcy 
and  severed  from  the  nine  parts,  so  onr  tithes ;.  so  yon  look  onr  com  of 
jonr  own  wrong,  JPresf • — Penay.  They  were  growing  in  t>ar  pariah 
of  Saltmarsh,  where  my  master  is  parson.^    Pretf ,  4*  oUi  i  wntra. 

^jJJ  R  7Hen.4.  K.B.  [7Hen,4.  S&.  ^.']  R  Jari8d.40. 

1b  tre^MM       TN  a  writ  of  trespass,  brought  by  a  parson  against  a  layman,  who  says 
^aL'T^  ^^^  ^^  1^"^''  ^^  Seine  was  parson  of  a  church  in  a  Till  adjoining  to 

mum  *who*^    ^^  ^^^^  where  the  trespass  is  sapposed,  in  which  vill  the  plaintiff  is  parson, 

Sleikted  the  and  the  said  prior  had  in  the  Till  aforesaid,  in  a  certain  place,  alter  the 
mteof  t  prior  tithes  severea  from  the  nine  parts,  two  of  the  garbs,  and  the  plaintiff  the 
7^^  ^h''^  third ;  and  in  a  certain  place  the  plaintiff  had  the  two  garbs,  and  the  prior 
leaves  and  ^®  third;  and  says,  that  the  said  prior  had  leased  the  said  tithes  to  the 
the  phuntiff  defendant  for  a  certain  term,  dsc*,  and  that  he  look  the  corn  after 
the  tmfd  In  a  the  tithes  fevered,. &c.  n^  supra;  and  prays  judgment  if  the  court  will 
fhA  i^i^"*-  **^*  conusance,  &c. — Pole.  As  you  aire  #  layman,  in  which  case  the 
UwmBheld  '^  ^thes  cannot  be  disputed  between  us  in  court  christian,  &c.  We  pray 
that  the  tern-  judgment,  if  this  court  ought  not  to  take  conusance,  &o«  And  allege 
poral  court  that  the  court  had  had  jurisdiction  in  such  case  before  this. — Gah- 
^^^^ri^"^*  coiONB.  Although  it  have  been  so  before  this  time,  it  shall  not  be  so 
ed^  jnriBdic-  ^^^^  y^^  ^  j^^^^  ^^^  ^^^  ^^^  plaintiff,  so  that  if  they  be  your  tithes, 

you  can  well  enough  recover  m  court  ohristian.  P^^  The  statute 
of  ortkMH  eUrif  concerning  the  royal  prohibition,  says,  that  **  by  sale, 
spiritnal  things  become  temporal,  and  tithes  pass  into  chattels ;"  so  it 
appears  that  by  the  lease  lU  simra,  the  tithes  have  become  chattels,  so 
that  of  this  chattel  prohibition  lies,  inasmuch  as  lay  chattel  is  not  pleads- 
able  in  eonrt  christian.  And  afterwards  Gascoioni^  to  Fole  answer 
to  what  he  saya.  See  Mich.  44.  foL  89,  (1)  where  the  defendant  said» 
that  he  took  certain  com  as  aerrant  to  a  parson,  and  because  he  was  not 
a  person  who  could  try  the  rif^t  of  tithes,  but  was  altogether  a  strai^i^ 
the  court  had  jurisdiction,  &o, 

i%)  Ante,  p.  M.  M.  il  Ed^  S. 

liji*  T.  II  Hen.  4.    [1 1  Hen.  4.  89. 43.] 

In  an  attach-     A  TTAOHMENT  on  a  proUbition  was  sued  against  the  parson  of  Ae 

Whltion  M  Si  ^^"^^^  ^^  *°*^''  ?®'  ***■*  ^®  sued  in  court  christian,  4^1aiming  tithes 

mie  was  tea-  ^'  S^^st  trees  of  the  age  of  forty  years  and  more,  against  the  form  of 
dered  that  the  the  statute  46  Edw.  8.  c.  8,  and  agaiinat  the  prohibition;  and  suggests, 
]J[^^or^hich  that  he  sued  for  tithes  of  thirty  acres  of  wood,  aod  states  the  time  of 
dSmedlTthe  *^®  q^^Tcry  of  the  prohibition  in  certain.— Aerloik  You  ought  not  to 
spiritnal  court  ^^^  7^^'  hction ;  for  we  say,  that  whereas  you  sugg^t  that  we  sue 
were  great  for  the'  tithes  of  thirty  acres,  we  sue  for  the  tithes  bnt  of  twenty4b«r 
trees,  fit  for  acres,  and  of  these  we  say  that  eighteen  acves  were  cut  within  eighteen 
hooM  fir*  years,"  before  the  last  fall,  when  one  of  the  predecessors  of  the  ddend- 
the  habitation  ^°^  ^^'  seised  of  tithes,  and  the  other  six  acres  were  cut  within  thirty 
of  any  one,  years  before  the  last  fall,  at  which  time  one  A.  our  predecessor,  was 
according  to  seised  of  the  tithes ;  and  on  the  last  fall,  we  sued  in  court  christian,,  and 
the  conntiy  ^®^  ^^^  *  prohibition,  upon  which  we  went  and  shewed  our  libel  in 
^^*     chanceryi  and  had  a  consultation  there;  whereupon  we  proceeded,  as 
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we  well  might,  and  we  ooBoeiTe  thtt  yoa  can  aasigii  nd  wrong  in  ns*-^  1410. 
Atkam,  Protesting  that  we  do  not  acknowledge  the  fall  of  the  six  wv^^ 
acres  within  thirty  years,  we  will  aver,  that  yon  sued  for  tithes  of  wood 
growing  in  the  eighteen  acres,  as  we  have  declared,  and  ftinctfit  is 
ordained  by  the  statute  that  no  suit  shall  be  for  the  tithe  of  great  trees 
of  the  age  of  twenty  or  forty  years,  we  will  aVer  that  all  the  wood  hot 
the  six  acres  were  great  trees,  fit  for  the  bnilding  of  a  house  for  the 
habitation  of  any  one#  according  lo  the  custom  of  the  country,  and  that 
they  were  of  the  age  of  forty  years,  and  this  would  make  an  issue ;  and 
the  eonaultation  says,  liafuodwUmme  de  ^nmi$  mrbanhu  ^gaiur ;  and 
as  to  the  six  acres,  that  was  a  quantity  of  wood,  where  underwood  was 
growing  among  Uie  great  trees,  of  wUoh  we  have  always  been  ready  to  - 
{>ay  tithes,  and  yet  are^  so  that  for  the  remainder  you  hare  sued  con- 
tranr  to  the  statute,  and  we  pray  judgment  and  our  damages. — Nbrtcm. 
And  we  pray  judgment  sinoe  you  do  not  deny  that  the  trees  in  thc» 
eighteen  acres  were  but  eighteen  years  old,  and  the  remainder  of  the 
age  of  thirty  years:  and  we  will  aver  that  our  predecessors  had  tithes 
Mi  mpra^  and  after  the  last  fall  they  are  yet  growing;  and  so  for  trees  of 
such  age  it  is  lawful  for  us  lo  suoi  and  we  demand  judgment,  if^  &c« 
Vide  HiL  50  Ed.  3,  foL  10.(1) 

(1)  Aote^  p.  M 

1413< 


H.UHen.4.    [14  Hen.  4.  17.  14.]    Jurisd.F.41.  St  id. 
^l^flE  parson  of  E.  brings  a  writ  of  trespass  for  his  com  taken  away  Trnpait  by 
-^   in  Eastharpter,    against  the  abbot    of  Qc—Hombf  for  the  de^  ^^SSTeam 
fcndaat    We  say,  that  we  are  parson  of  the  church  of  Westhanpter,  ^^^^  iq  ^^ 
and  hold  the  said  church  appropriate:  and  yon  are  parson  of  East^  the  defendant 
harpter,  which  churches  adjoin,  and  because  the  corn  was  seyered  from  ^1^^  ^  P*^ 
the  nine  parti,  we  carried  it  away  as  tithes,  and  you  as  parson,  Arc.  claim  !^|^  ||^  ^ 
the  said  com  to  be  your  tithes;  and  we  pray  judgment  if  the  court  will  nt^et,  aod  the 
take  conusance.^— filrene.    You  ought  to  say,  that  the  place  is  in  your  plaintiff  claim- 
parish,  or  in  ours ;  for  if  the  place  be  within  our  parish,  you  ought  to  ed  it  as  hit 
claim  them   as  a  portion.— flbrw^.    That  is  not  necessary.-^UANK^  ^^^^^^^ 
FORD,  ad  idem,    it  appears  that  he  has  said  enough,  for  he  would  ^°  jariidic- 
plead  in  the  right;  and,  supposing  they  were  neither  in  your  parish  nor  tion.  the  court 
m  his,  but  in  another  parisn,  it  is  si^cient  to  oust  the  court  of  jurisdic-  held,  that 
tion  to  say  that  he  took  them  as  his  tithes,  and  you  claim  them  as  your  ^^!t  *  v^f-^ 
tithes.— Thirnino,  He  must  de  neeessario  say,  that  he  took  them  in  ^  prMri^ 
his  parish,  or  otherwise  in  the  parish  of  the  plaintiff",  appendant,  &c.,  for  uthet  in 
as  a  portion,  Ac. ;  for  I  neyer  saw  it  otherwise  done. — Iiill.    The  de-  another,  at 
fendant  must  show  some  titie,  as  to  say  that  the  place  where  the  corn  f Pp^!|^*'!^  ^ 
was  growing  was  within  his  parish,  and  that  he  took  it  as  his  tithes,  ^^^  not  claim 
or  otherwise  that  the  place  is  within  the  parish  of  the  plaintiflT,  and  that  them  a«  a  por- 
he  had  a  portion  there,  &c.    And  although*  it  were  so,  he  should  not  tion,  althoagh 
plead  of  the  right;  and  in  many  cases  a  man  shall  plead,  and  in  pleading  ^^  ^^^  ^^ 
shew  diyera    thin^  which    are  not    trayersable.    Wherefore,  &c.-^  ^^  1^  j^^ 
Skrtme^  md  idem*    If  he  show  that  the  place  is  jpithin  his  parish,  then  mach  hnd  he 
it  will  be  a  good  plea  lor  me  to  say,  that  it  is  within  my  parish;  and  if  chims  the 
he  say  that  it  is  within  my  parish,  then  his  demand  shall  be  nought  ^^»  ^1^ 
Wherefore,  Arc     And    atlerwards  Hcmln/t  propter  opuwmem   c«rwe,  ^^Jf^ 
sa^s,  that  he  and  his  predecessors  haye  been  seised  of  the  tithes  in  the  right  of  tithes, 
said  place  for  time  whereof  memory  is  not,  and  he  took  them  as  his  the  court 
,  and  the  other  claimed  them  as  lus  tidies,  &o»  and  we  pray  would  not 

sance,  notwitiutanding  the  plaintiff  said  tiiat  the  defendant  had  let  his  panonage  for  years 
unexpired. 
Hahe.  taid,  that  a  parson  might  have  tithes  by  prescription  in  an  extra-parochial  placo. 
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1419.  jtklgnMiit,  if  tte  cout  wiU  take  ooiHiHaiee.-^/9lreiM.  StlU  yon  dv 
not  Mjr  whether  the*  plaoe  is  in  joiv  [mrisli»  or  in  onn. — ^Thirk* 
INO.  He  has  said  enough ;  wherefore  an8wer.*«-£Krefie.  I  never  saw 
but  that  he  should  say  within  hn  parish,  or  that  he  had  them  in 
my  parish^  as  n  portion. — ^TH»NTNa.  8ay  no  flM>re  of  that  matterw 
iSSftrsne.  We  will  imparl  with  your  leave.  And  afterwards  at  an->- 
olher  day  ho  eame  and  took  the  sameexoeption,  and  iimi  allooaimr: 
for  Hankford  aaid,  that  it  nig^t  be  that  it  was  in  no  parish,  for 
Windsor  forest  is  in  no  parish,  wherefore,  Ac  And  afterwards  he 
ehaUenged  the  pleading,  for  <hat  he  had  not  ^eelared  in  certain,  m 
bow  many  acres  or  in  how  mneh  land  he  claimed  his  tithes,  and 
«  to  Ais  he  was  compelled  (to  answer)  by  the  court,  quod  neto,  wherefor* 
he  says  in  twenty  lucres  of  land,  of  which  the  plaoe  where  the  corn  was 
growing  is  parcel,  wherefore,  dec. — Skrem  says,  to  say  that  the  place 
is  in  yonr  parish  shall  not  be,  with  this  which  we  will  aver  that  the  place 
is  in  oar  parish,  if  It  wonld  make  an  issae;  for  we  say,  that  yon  hereto^ 
fore  bronght  a  writ  of  trespass  of  certain  loads  of  hay  and  com  taken 
from  the  said  twenty  acres  of  land,  of  which  the  place  where  yon- now 
dalm  tithes  is  parcel,  to  which  we  pleaded  that  the  place  waa  within  onv 
parish,  and  that  we  took  the  said  com  and  hay  as  onr  tithes,  Ac. ;  and 
you  have  said  that  the  place  wa^  within .  your  parish,  wherefore  to  say 
now  that  the  place  is  in  oor  parish  shall  not  be,  and  shews  that  the  said 
writ  is  yet  pending,  and  the  said  issue  to  try, — Hill.  He  does  not 
say  that  the  place  is  within  your  parish,  and  you  yourselves  shew,  that 
the  issme  is  yet  to  try,  &c — Hornby.  Since  he  does  not  deny  the  mat« 
ter  alleged  by  us,  we  demand  ju^gmei^t,  and  pray  that  the  court  be  ousted 
of  jurisdiction,  and  to  the  plea  pleaded  in  the  manner  by  him  no  law 
compela  i|s  to  answer,  wherefore,  &c.  And  afterwards  Skrene*  asked 
^ave  to  imparl,  and  he  was  laughed  at  by  the  court  for  ((is  plea.  And 
afterwards  he  comes  and  says,  that  one  W.  £•  was  seised  of  the  manor 
of  Hilton,  of  which  the  twenty  acres  are  parcel,  which  manor  is  withio 
our  parish  of  East  Harpter,  qf  which  manor  we  and  our  predecessors 
have  had  the  tithes  for  time  whereof,  &c.;  and  we. say,  that  you  are 
parson  of  West  Harpter,  and  hold  the  said  churcl^  appropriate,  and  that 
long  time  before  the.  trespass  done  you  leased  your  rectory  to  one 
Simond  G.  to  contioiae  until,  ^•,  which  term  yet  continues,  and.  we  saj 
that  the  aforesaid  S.  sowed  the  said  lands  and  cut  the  corn,  and  severqd 
them  from  the  nine  parts,  therefore  we  sent  our  servants  there  to  collect 
and  gather  the  said  com,  and  the  said  S.  by  your  command  carried  it 
away,  and,  since  you  have  acknowledged  the  carrying  away,  we  demand 
judgment,  and  pray  that  you  be  attaint — ^Thirmng.  What  is  this  to 
the  purpose?  for  by  your  plea  you  are  to  try  the  right  of  tithes  here, 
which  cannot  be  tned  in  this  court,  wherefore  sue  Jn  court  christian,  if 
you  will.  But  note,  that  before  this,JBbniiy  challenged  the  double^ 
pess,  &C.    Wherefore,  &c. 


^^^®*  H.  5  Hen.  5.*  C.  P.  [5  H.  5.  10.  23.]  F.  Jurisd.  39. 


QaetcioDsof  TX^RIT  of  trespass  was  brought  against  one  for  his  com  in  garbs 
bc^wton"  ^*  taken  and  carried  away,  &c. — Rolf  demand's  judgment,  if  the 
n^il^m^  court  will  take  conusance,  for  that  there  are  two  rills  adjoining,  whereof 
Bon  law.         one  vill  is  within  the  parish  of  the  plaintiff,  and  the  other  within  our 

parish,  and  the  place  where  he  supposes  the  taking,  is  within  otur  pa- 
rish, and  we  tooK  it  as  our  tithes,  and  Uie  plaintiff  claiming  it  as  his 
tithes,  supposing  the  place  to  be  within  his  parish,  would  have  taken 
it,  and  we  would  not  suffer  him,  drc. ;  to  which  die  plaintiff  says  that 
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*i |Aioe irkere  the^retfMs  k  ««ppet«ii  ii  wiHAn  bis  pftrish,  nd  Aot  Mia 
vMufe  the  ptmh  ef  the  defeadant,  «iid  prajs  his  damages,  and  R^^ 
deanrnds  Jadgflsent,  mi  mtpta.  And  it  was  detemiDed  that  Roif  should 
aBBwer,  wherefbfe  the  iss«e  was  taken,  if  the  place  where  the  trespass 
was  ««ppoaed  was  witUn  Uie  parish  of  Ae  pMuBraF,  or  withta  the  psrish 
ef  the  deteMknty  &e. 


9  Hen.  5.  The  Abbot  of  JUamy  v.  Cook.  [4  Rot.  Pari.  153.  M.  5.]         1422. 

BE  it  romenberedy  that  whensas  master  Waotier  Cook^  ps(raoa  of  Ifee  In  a  case  ra* 
chnrch  of  SoflMrahain»  in  the  diocese  of  LiDoaln(l),  has  soed  to  |g"^^^^** 
the  ooort  of  arohes  of  London  for  obtain  tithes  of  a  meadow  or  marsh«  to'tbe  pSS.-* 
ealled  Croaland  Mede,  sitasto  witUn  the  boonds  and  Units  of  the  said  ment,  «a  ac-> 
charoh,  or  the  titheable  places  thereof^  as  of  right  belonging  to  his  said  <^fna4  of  ito 
ohnrchy  i^inst  one  William  Whithed,  and  ethers,  who  were  tenants  of  ^'^^'-^^  ^ 
the  abbot  of  Ilamesejr»  regardant  to  his  manor  of  Chaterys,  and  oooa<-  ^  rafowd 
piers  titereof,  who  woold  not  pay  nor  yield  aoy  tithe  thereof;  and  qfter  saumccf 
althongh  the  said  abbot  for  this  reason  made  himself  a  party  against  the  opoa  awniiiM 
said  master  Wantier  in  the  said  snit,  alleging  in  his  plea  that  the  said  ||'*^  ^^  S*^** 
■eadow  or  marsh  was  pareel  of  his  said  manor,  sitoate  within  the  parish  tiw'wonis^  ' 
of  Cfaaterya,  and  in  the  diocese  of  £)y«  and  that  he  ought  not  to  pay  any  tbe  libel,  oob« 
tithe  thereof,  for  that  he  was  discharged  of  the  payment  of  all  maaner  ceraing  the 
of  tithas  by  papal  priviege,  and  by  title  of  prescr^tioa ;  yet  the  said  ^""<lan«s  ^ 
panon  recovered  against  them  his  tithes  arising  from  the  said  meadow  ^hich^ithes^'* 
or  marsh,  by  aenience  given  in  the  said  conrt  of  arches ;  as  by  a  libel  ^ere  rlaimed, 
delirered  to  the  chancellor  of  England,  under  the  seal  of  the  dean  of  and  not  merely 
tbe  same.conrt  of  arches,  and  by  the  same  -chanoellor  shewn  to  this  par-  coR^roiog  ^^ 
liament,  it  asore  !fol^  appears;  whereopon  the  above-mentioned  abbot  ^"'**' 
lately  came  into  the  king's  chancery,  and  prayed  upon  the  matters  con- 
tained in  the  saidlibel,  tlie  king's  writ  of  prohibition  to  issue  out  of  tlso 
said  ehancei^r,  to  stay  esecntion  of  the  said  sentenoe,  snrroisiDg  among 
other  things,  that  the  dispute  between  the  said  parties  upon  the  matters 
aforesaid  in -the  said  court  of  arches  was,  by  tbe  words  of  the  said  libel, 
conoeniing  the  bounds  and  limits  of  the  soil  of  the  ssid  meadow  or 
marsh,  and  not  tithsa  only ;  in  which  case  the  conrt  christian  had  not 
conoaanae.    And  ibrasmuoh  as  great  altercations  and  debates  were  for 
n  long  time  had  and  moved  in  the  said  chancery,  between  tbe  counsel 
for  both  parties,  upon  the  matters  aforesaid,  upon  which  my  said  lord 
chanceUer,  and  the  king's  clwks  of  his  chancery,  couM  not,  by  reason 
of  the  difficnlty,  be  shortly  and  rightly  advised  to  do  what  the  law  would 
in  this  behalf,  my  said  lord  chaneellor  adjonrned  tbe  matter  to  this  same 
parliament,  and  adjourned  and  referred  the  said  parties  there  to  hear 
what  might  be  determined  by  the  adWoe  of  the  same  parliament,  accord* 
u^  to  the  effeet  of  the  old  statute  of  Westminster  tbe  second.    And 
afterwnrds,  npon  the  shewing  of  all  the  prensises  in  this  same  parliament 
Vy  ngr  snid  lord  chaneellor,  the  said  parties  being  then  present,  and  that 
which  by  the  ndeiee  of  tiiieir  connsel,  they  pleased  to  say  <h*  declare 
Iherenpon  being  heard,  by  the  command  of  the  honorable  prince  my  lord 
John  doke  of  vedford,  keeper  of  Eagland,  the  king's  justioes  as  well  of 
the  one  bench  as  of  the  other,  and  also  tbe  chief  baron  of  tiie  exche* 
«|uer,  then  present  before  the  said  keeper  and^  lords  in  the  same  parliar 
ment,  were  firmly  charged,  that  the  matters  in  the  said  libel  contaioed, 
being  considered  and  understood  by  tliem,  upon  which  the  said  abbot 
lis  said  prayer^  they  should  give  their  good  advice  according  to* 

(1)  NUolk 
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1423.  A®  exigency  of  the  law,  for  the  more  sore  exhibitioii  of  justice  ia  this 
behalf.  Whereupon  good-  and  mature  deliberation  being  had  by  the  said 
JQBticeB  and  baronB»  and  their  seyeral  reasons  afterwards  separately 
given*  being  heard  and  understood;  it  was  the  opinion  of  the  said 
keeper  and  lords,  according ,to  the  advice  of  the  said  jostices  and  baroo, 
that  no  prohibition  lay  npon  the  matter  aforesaid  so  prayed  against  the 
execution  of  the  said  sentence,  nor  could  it  lie,  nor  was  it  grantable  in 
the  case. 

_  s 

♦  •  •  k 

^*^  M.  1  Hen.  6.  C.  P.  [1  H.  6. 6. 23.]  F.  Jurisd.  1. 


In  tn  action  ^T^HE  abbot  of  Osney  brings  his  action  of  trespass  agahist  a  man ; 
of  trespaas  by  X  ^^d  declares  by  Cottesmore  of  goods  carried  away,  Ac-^Stfange- 
ttiunn7bT-  ^'^y''  ^^  ^y  ^^^  ^0  abbot  is  parson  of  the  church  of  C,  and  claims 
man,  who  ^^^  goods  as  tithes  of  the  said  C.^  and  one  8.  is  parson  of  the  church  of 
pleaded  that  Statiton,  and  the  defendant  as  servant  of  the  aforesaid  8.,  and  by  his 
Ld^^  ^  command,  took  the  goods  as  tithes,  and  that  the  chtirch  of  8tanton  ad* 
tithei  of  hb  i^^^  ^®  church  of  C,  and  the  goods  were  severed  from  the  nine  parts, 
maiter,  and  ^^^  >^^  tithes  appendant  of  right  to  the  church  of  Stanton.  Judgment, 
so  to  the  Jnrlf^  if  the  court  will  talce  oonusance.^*-ColleffNore.  It  appears  to  me  that 
diction,  the  the  court  shall  have  conusance :  for  if  the  case  were,  that  the  action  was 
nied  the^plea.  ^'^^f>^^  between  parson  and  parson,  ^en  the  court  would  take  it  to  be 
and  took  ^no-  ^^^  tithes,  and  so  between  two  spiritual  persons  the  law  spiritual  shall 
sanoe  of  the  have  jurisdiction ;  but  here  the  defendant  is  a  layman,  and  there  would 
matter.  be  no  redress  elsewhere,  and  this  court  shall  not  be  ousted  of  jurisdiction, 

ufiless  the  court  sees  that  another  court  has  jurisdiction  {gnod  noto),  and 
another  court  cannot  have  jurisdiction  in  this  case,  &c. — Strangewaffs,  I 
think  that  the  court  has  not  jurisdiction,  for  I  put  the  case  that  we  should 
now  plead  our  matter  to  the  action;  for  he  says  that  they  are  not  the 
tithes  of  our  master,  and  this  issue  cannot  be  tried  here  by  laymen. 
And  in  this  there  is  no  harm,  for  if  the  plaintiff  bring  his  action  against 
the  defendant  in  court  christian,  the  defendant  shall  nave  aid  of  his  mas* 
ter,  and  his  master  shall  be  well  made  a  party  with  him,  and  between 
them  the  tithes  shall  well  be  tried.  And  it  was  said  that  this  was  the 
spiritual  law,  and  that  it  had  been  done  thus  heretofore.  Wherefore,  &c. 
Martin.  I  think  the  court  shall  have  jurisdiction,  for  the  plaintiff 
has  more  advantage  in  law  against  the  servant  than  against  the  master: 
for  if  I  bring  a  writ  of  trespass  quare  vi  et  armu,  for  taking  beasts  against 
a  bailiff  or  a  servant,  the  writ  is  good,  and  yet  I  well  know  if  it  was 
brought  against  the  lord  et  et  armtM,  the  writ  is  abateable :  so  in  this  case 
if  the  writ  had  been  brought  against  the  parson  of  C,  I  well  know  the 
court  would  be  ousted  of  jurisdiction :  but  it  is  brought  against  the  serw 
▼ant,  and  so  a  different  case. — Choke,  ocf  ufent.  There  is  a  statute  (1) 
which  says,  that  in  an  action  of  trespass  brought  between  parson  and 
parson,  the  plaintiff  shall  not  be  admitted  to  maintain  his  writ,  and  saj 
that  the  defendant  took  his  lay  chattel,  without  shewing  how  it  is  his  la  j 
chattel,  if  the  defendant  plead  to  the  jurisdiction :  but  die  case  here  is 
between  an  abbot  and  a  layman,  so  out  of  the  provision  of  the  statute, 
and  at  common  law,  and  so  the  plaintiff  shall  be  admitted  to  say  that  the 
defendant  took  his  lay  chattel,  without  shewing  how ;  and  so  I  think  the 
court  shall  have  junsdiction.  And  at  last  the  defendant  was  compelled 
to  answer  over,  and  plead  the  same  plea  to  the  action.  And  Cotter 
more  imparled,  &c« 

(1)  1  lUc.  $•  c.  14. 
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»iv  9  Hco.  6.  C.  P.  [9  H.  6.  56.  42.]  F.  Attach,  sur.  Prohib.  1 .  ]^ 

THE  abbot  of  %L  Mary  of  York  comes  in  by  aitaaHifMnt  upon  a  pro^  The  common 
ki!ritum:(l)  and  the  plahitiff  declaimed,  that  he  caused  him  to  be  }j|j:J'„*.„P[^; 
cited  before  the-  ordinary,  sach  a  day,  year  and  place,  to  answer  for  ^j^^  ^^^  ^^^ 
tithes  of  great  trees  cut  down,  (2)  &c.  tiz.  tiha  cctdm. — FuUhnrpe.  Yon  gh^u  not  have 
lose  your  writ,  for  it  says  nothing  of  any  statute;  and  we  say  that  no  tithes  of  great 
prohibitibn  was  delivered  to  us.    Pre^i.—McrHn..  This  is  no  answer:  trees  as  «tea 
for  the  statute  is  a  prohibition  in  \t&t\l^FnUharpe.  He  has  not  brought  ^gd.  s', 
this  writ  on  any  statute.— Paston.  The  common  law  is  a  prohibition  in  ^^^^y^  'p,^lt  a 
Itself,  wherefore  consider,  and  afterwards  FttUhorpe  justifies  to  hate  prohibitioD, 
tithes  of  great  trees,   as  of  Hlva  ccsdm  by  prescription.— Ct>«e«wre.  gives  it  as  it 
You  must  allege  when  you  were  so  seised.    Wherefore  he  did  so.—  ^JJi^.^  /hews 
NetDtmi.  To  the  plea  pleaded  in  manner,  &e.—'Fultk€rpe.  This  is  an  im-  ^i^^  |^  |^j ^  ^^ 
portant  mattisr ;  wherefore  we  pray  to  imparl  to  the  next  term. — Ba-  common  law, 
felNG[TON].  If  yon  will  proceed  in  this  matter  in  the  beginning  of  the   Qir«r«,  if  a  nwn 
^ext  term,  and  plead  no  new  matter,  you  shall,  &c—Fultharpe.  We  ^^"jPJ^'^"]^. 
•will  not  vary  in  suBstance. — Babington.  On  that  condition  imparl,  &c.  ^^^^  ^^^^ 
Qtuare.  If  one  may  prescribe  against  the  statute  of  tiha  cadua,  for  this  within  time  of 
statute  is  made  within  time  of  memory :  and  also  qwere,  if  by  prescript  memory,  as  to 
lion  this  can  be  pleaded  in  court  chrisUan.  Jreat^tret*  m 

(1)  IS 'Co.  59.  (9)  <<  Dei  ditmei  det  groi  orhrei  Hes."      g^^  eadua. 

H.  9  Hen.  R  C.  P.  [9  H.  6.  61. 12.]  F.  Attach,  sur.  Prohib.  2.  1431. 


IDOLF,  Serj^  declared  on  a  prohibition,  that  the  defendant  held  plea  Thongh  the 

•*■•'  which  did  not  belong  to  him,  and  alleged  the  certain  day,  year,  and  declaration  in 

place.— CSbmre//,  serj^  Judgment  of  the  declaration ;  for  the  writ  of  at-  JJ  "*  p^o^bi-^ 

tachment  is  "  «^«tiui  mek  our  prokUntion/' tind  he  has  not  alleged  any  h^q  ^^ght  to 

prohibition  in  his  declaration. — Rolf.  It  is  not  necessary  to  allege  that  a  allege  in  the 

prohibition  was  deli?ered  to  him,  for  the  statute  is  here  a  prohibition  in  usnal  fo"n 

itself.— Slnia^eiDayt.  He  need  not  allege  a  prohibition,  for  whether  he  had  U|Ji^j^%JJ^5e. 

•  prohibition  or  not,  it  is  not  traversable,  and  so  useless. — Martin.  In  n^ered,  yet  it 

many  cases  one  alleges  more  in  the  declaration  than  is  traversable,  as  is  not  travers- 

esplees ;  and  in  formedon  in  the  remainder,  one  onght  to  shew  a  deed,  able,  and  the 

and  yet  this  shall  not  make  an  isspe.— Bab[inoton]  said  that  the  party  '1^°^^^  *JlJ^ 

should  not  traverse  this,  yet  it  is  right  that  the  declaration  be  in  the  bibition  fn^it- 

usual  form,  and  the  form  is  to  allege  a  prohibition  in  the.  declaration,  self. . 
Wherefore  A>(/'delBlaired  that  a  prohibition  was  delivered  to  him  such 
a  day,  year,  and  place,  in  presence  of  such  a  one,  &c. 

H.  20  Hen.  6.  C.  P.  [26  H.  6.  17.  8.]  Jurisd.  F.  8.  St.  21.  ^'*^^- 


TN  trespass  the  plaintiff  declared  that  the  defendant  had  taken  his  corn  In  trespass  for 
•*•  in  dieaves  in  such  a  place.-^Forfefcve.  One  A.  is  parson  of  the  joj;"  ^^^^^y  «>»• 
dinrch,  &c.  in  which  parish  the  said  place  where^  Sec.  is,  who  leased  to  pjeaded°that  a 
US  his  aaid  churchy  and  for  that  the  said  corn  was  growing  in  the  samd  parson  bad 
place^  and  severed  from  the  nine  parts,  we  took  it ;  and  you  who  are  leased  to  him 
parson  of  D.  which  is  adjoining,  supposing  the  said  place  to  be  in  youi^  ^^^  church, 
parish,  took  it  from  ns,  and  we  retook  it.    Judgment  if  action.— Por-  tolkthrcorn 

aftm.    It  is  true,  that  the  place  is  in  your  parish  adjoining :  but  we  la  tlie  parish 
our  predecessors  have  had  the  tithe  sheaves  in  the  said  place  as  a  as  tithes,  to 

pottioB  to  our  church,  for  time,  &c.,  and  forasmuch  as  you  have  acknow-  ^^^<'^  J^^ 

^  plamiiQ   te* 

plied,  that  he  bad  a  portion  by  prescription  as  parson  of  the  adjoining  parish,  and  it  was 

said,  that  such  a  ofescription  shoald  be  tried  in  the  tpiritnai  court,  where  forty  years  might 

make  a  good  oqei  bat  the  parties  afterwards  demarred. 

▼OUU  C 
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1449.  lodged. the  taking,,  we  pray  our  damages.  —  Forfetcice.  Kow^  from 
\^y^  your  own  aeknowledgment^  we  pray  that  the  court  may  be  ousted  of 
jurisdiction :  for  as  we  have  claimed  them  as  tithes,  and  you  claim  then 
as  a  portion  belonging  to  your  church,  the  dispute  between  us  is  con- 
cerning the  right  of  tithes,  and  not  the  possession.  Wherefore,  &c« 
Partington'  So,  if  the  dispute  had  been  whether  the  place  where,  &c. 
ha4  been  in  our  parish  or  yours,  [it  would  have  been  concerning]  the 
right  of  tithes,  and  yet  such  an  issue  b  triable  here ;  and  moreoTer, 
although  it  be  as  you  say,  yet  by  your  plea  you  have  affirmed  the  juris* 
diction.  Wherefore  now  you  have  gone  too  far  (I). — ^Ascough,  to  the 
same  point.  You  might  have  said,  that  the  place  was  within  your  parish 
nt  mprUf  and  that  the  plaintiff  claiming  as  a  portion  ut  suprOf  took  them 
from  you,  and  yon  re-took  them.  Judgment  if  the  court  will  take  conur 
aanco/;  and  by  this  way  have  ousted  the  court  of  jurisdiction,  which 
you  have  not  done,  but  have  affirmed  the  jurisdiction  by  your  plea* 
Wherefore  I  th^nk,  that  now  you  shaiU  not  have  the,  ad  vantage  of  ousting 
the  jurisdiction,  affirmed  by  you. — Newton  to  Partington.  If  the  dis- 
pute had  been,  in  which  parish  the  place  was,  and  between  two  parsons, 
the  law  is  as  you  say;  but  if  one  of  them  be  a  layman  it  is  not  so ;  and 
here  one  party  is  a  layman.  And  as  to  the  other  point,  although  the 
other  party  had  admitted  the  jurisdiction,  such  admission  would  not  em- 
power ns  to  have  conusance  of  a  thing  which  belongs  to  the  spiritual 
court — Partington.  If  Fortetaie  had  pleaded  as  my  master  Ascough 
has  said,  without  taking  avail  of  the  jurisdiction,  and  we  had  taken  issue 
with  him,  then  .you  would  not  oust  us  of  the  jurisdiction,  for  thjtt  we 
had  gone  too  far,  &c.'— Newton.  Yes,  Sir,  it  is  all  one  as  to  the  conu- 
sance. And  moreover  Sir,  you  have  claimed  this  portion  by  prescrip- 
tion, which  prescription  shall  be  intended  according  to  the  law  of  holy 
ohuroh,  by  which  forty  years  preadventnre  is  sufficient,  and  by  our  lav 
prescription  for  one  hundred  years  will  not  avail ;  therefore  if  this  por- 
tion be  tried  in  this  court,  it  shall  be  according  to  the  prescription  of 
our  law ;  in  which  case  perhaps  the  plaintiff  would  have  a  right  to  the 
portion,  according  to  the  prescription  of  the  ecclesiastical  law,  and  yet 
It  would  be  found  against  him  in  our  law.  Wherefore,  &c.  And  after^ 
wards  the  parties  demurred* 

(1)  ^  Fmw  He$  Of  jMMet  U  pnse/' 

E.  21  Hen.  6.  C.  P- 
1443.  pi  H.  6.  43.  20.]    Graunt.  F.  40.  Replication,  F.  12. 


A  sale  of  tithes  Tj^DMOND  FiTZ^ILL[IAM]  brought  his  writ  of  trespass  against 
thoagh  not  in  -M^i  g^^  parson  of  Arcsay,  for  his  goods  taken  in  Bentley,  and  declared 
tfmtf  of  8^  '  ^^^^  ^^  defendant,  hetween  the  feast  of  the  Ajisujnption  of  our  Lady,  in 
good."  Ito'tres-  ^®  eighteenth  year  [of  the  king],  and  the  beheading  of  St  John,  next 
pass  the  plain-  ensuing,  at  divers  tintes  his  goods  took  and  carried  away,  via.  two  cart 
tiif  deelared  loads  of  wheat,  and  five  loads  of  barley ;  and  between  the  feast  of  the 
t^TH^d^'sold  '^^"^i°P^<'°  o^  <^i^  Lady,  in  the  nineteenth  year,  and  the  beheading  of 
him  all'  the  ^^  Jolta  next  ensuing,  at  divers  times  took  and  carried  away  four  loadi 
tithes  of  his  of  wheat,  and  ^v^  loads  of  barley,  to  his  damage,  &c.—  Fc/verfTon]* 
parish  for  The  said  defendant  is  parson  of  Arcsay,  and  says  that  the  whole  rill  of 
rd^^ustm^  Bentley  is  within  the  parish  of  Arcsay,  and  that  the  corn  which  he  has 
for  tithes  of  Aopposed  to  have  been  taken,  was  com  growing  in  one  hundred  and 
the  eighteenth  twenty  acres  of  land  called  White  Acre,  in  Bentley  aforesaid,  and  that 
and  nineteenth  the  aforesaid  corn  was  tithe  severed  from  the  Jiine  parts  c  and  the  plaintiff 
y^^jj^***  *d  ^'^PP®""?  ^*t  ^®  said  vill  of  Bentley  was  within  his.  parish  of  Don* 

that  there  is  no  differenee  between  a  lease  or  mnt  and  a  sale,  which  is  a  grant  in  itsclfj^ 
and  thsreby  a  fropsrty  and  poaseniea  are  vested  in  the  vandse  immediatelyi 
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^sster,  ctme  and  woaU  have  taken  the  corn  aforesaid,  Hrhioh  be  wbald        J443. 
aot  saffen    Jodi^ment,  if  action.— Porlti^^Mi.    The  abbot  of  York  is 
psnon  of  Doncaster,  as  he  has  said,  who,  long  time  before  the  supposed 
trespass,  sold  to  ns  all  the  titheable  corn  which  was  or  might  arise  within 
the  said  pansh  of  Doncaster  daring  the  term  of  seven  years,  &c.;  and 
wesaydiatthe  com  which  he  supposes  ns  to  have  taken,  was  corn 
growing  in  the  said  rill  of  Bentley,  in  another  place  than  that  which  the 
defendant  alleges,  viz.  in  one  hundred  and  twenty  acres  of  land  called 
Black  Acre,  which  are  within  the  parish  of  Doncaster ;  withoat  this 
that  the  whole  vill  of  Bentley  is  within  the  parish  of  Arcsay.    And  upon 
this  they  were  at  issue,  which  was  found  for  the  plaintiff!    And  now. 
PortmgUm  prayed  for  judgment,  &c.— Fe/oef#[oii].    You  ought  not  to 
proceed  to  judgment :  for  the  issue  taken,  is  but  a  jeofail  (1). — ^The  court 
beld  that  the  traverse  was  well  taken. — Yelvert[(m\,  Still  you  ought  not  t3 
proceed  to  judgment ;  for  the  pluntiff  has  declared  that  the  trespass  was 
committed  at  divers  times,  viz.  froitl  the  feast  of  the  Assumption  to  the 
beheading  of  St.  John  next  ensuing,  in  the  eighteenth  and  nineteenth 
years,  which  are  and  shall  be  intended  several  trespasses,  and  cannot  be 
called  a  trespass,  with  a  continuando,  as  in  depasturing  or  destroying 
the  grass.    Ncn  allocatur. — Newton.    The  declaration  states,  that  at 
divers  times  in  the  eighteenth  and  nineteeth  years,  he  took  the  carts  with 
the  com;  and  for  title  it  is  stated,  that  long  before  the  time  aforesaid  the 
sbbot  of  York  sold  him  his  goods,  &c.,  wherefore  he  claimed  the  tithes 
of  the  nineteenth  year,  by  a  sale  made  in  the  eighteenth ;  in  my  opinion 
tterefore,  it  is  to  be  considered  whether  such  a  sale  be  good,  although 
the  abbot  of  York  be  parson  of  Doncaster,  and  the  said  land  in  Bentley, 
within  his  parish;  for  in  the  eighteenth  year  he  had  no  title  to  the  tithes 
of  the  nineteenth  year,  either  in  possession  or  right ;  for  at  that  time 
the  tithes  of  the  nineteenth  year  were  not  in  esse^  and  it  might  have  been 
that  the  abbot  who  made  the  sale,  had  died  before  the  nineteenth  year, 
m  which  case  the  sale  would  have  been  void  as  to  the  tithes  of  the  nine- 
teenth year,  therefore  to  this  intent  the  title  is  uncertain,  d:c. — Paston. 
In  my  opinion  several  sales  shall  be  intended ;  and  that  the  sale  was 
gsod,  although  there  were  not  several;  for  tenant  for  life  may  sell  the. 
pro6ts  of  his  lands  for  three  or  four  years,  and  yet  at  the  time  of  the 
sale,  he  had  not  the  profit  of  two  or  three  years  in  etie :  and  if  a  t)arson 
of  a  church  at  the  feast  of  the  new  year,  in  the  eighteenth  year,  sell 
DM  the  tithe  of  sheep  within  his  parish,  by  foree  of  such  sale,  I  shall 
have  the  tithe  sheep  of  that  year;  and  yet  at  the  time  of  the  Sale  none 
of  the  lambs  were  in  tarn. — NbwV[on].    Upon  the  matter  several  sales 
lUI  not  be  intended :  for  the  declaration  states  but  one  sale :   and 
although  if  a  parson  seH  me  his  tithes  in  the  eighteen^  yoar,  I  shall 
have  the  tithea  idiich  accrue  to  him  in  that  year ;  yet  I  cannot  see'  how  . . 
ooo  shall  baire  the  tithes  of  the  nineteenth  year  by  force  of  a  sale  made 
in  the  eighteenth  year,  ^.•^-AscougK.    Suppose  one  sell  me  the  pro- 
fits  of  hn  court  in  the  nineteenth  year,  and  for  three  years  next  onsu-/ 
isg,  such  sale  is  good;  and  yet  he  #ho  made  it  had  not  manual  pos- 
wssion  at  Uie  time  of  the  sale,  &c.-— FeA»erf oa.    There  is  a  difference 
between  a  sale  and  a  lease  or  grant;:  for  iii  a  sale,  it  is  necessary  that  he 
who  makes  it  have  a  property,  and  so  by  the  sale,  the  property  vests 
immediately  in  hin  to  whom  it  is  made :  hut  it  cannot  be  so  here ;  for 
he  who  makes  the  sale  in  the  eighteenth  year,  has  no  profit  in  tho  tithes 
of  the  nineteentli,  nor  shall  the  property  vest  immediatelj  in  him  to- 
whom  it  is  made;  but  by  force  of  a  lease  or  grant,  one  may  take  the 
profit  wipch  was  in  e$$e  at  the  time  of  the  lease  or  grant. — Pastok.    It 
u  all  one;  for  a  sale  is  a  grant  in  itself,  &o.— Fe/oerlsii.    Still  yon  ought 

(1}  I  have  omitted  the  argnment  oa  this  point  m  irrelevant. 

c  2 
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1448.  not  to  proceed  to  judgment ;  for  he  has  not  shewn  any  po^eMion  lit  the 
wyw  plaintiff:  for  the  plea  is,  that  the  plaintiff  wonld  have  taken  the  goods 
out  of  his  possession,  and  he  wonld  not  permit  him :  wherefore  no 
possession  in  fact  is  shewn  in  the  plaintiff,  &c. — Paston.  As  to  this 
the  plea  is  good ;  for  by  the  grant  which  the  abbot  made,  the  property 
and  possession  were  vested  in  the  {^intiff,  who  has  recovered  judgment* 
And  Yehertim  put  in  a  writ  of  error  to  prevent  the  plaintiff's  ezecn- 
tion^  &o. 

^  ..^  M.  31  iaen-  6.  K.  B. 

^^^'  iS\  H.  6.  11.  7.]    F.  Jurisd.  10.  4  Gw,  1566. 


In  trespass  by  rpftESl^ASS  was  brought  by  a  parson  against  one  for  taking  and 
anunsTone  carrying  away  his  corn  in  garbs  in  a  cerUin  place.    The  defendant 

i^  taking  jnstified  as  servant  of  another  parson  as  for  tithes  in  his  parish,  severed 
corn,  if  the  from  the  nine  parts,  and  gave  colour  to  the  plaintiff.  And  the  plaintiff 
defendant  ja^  ahewed  that  he  was  parson  of  a  charch  adjoining  to  Che  other  parish, 
to^ano^er"  ^"^  ^^^^  ^®  ^^^  ^  portion  of  ^thes  in  this  place,  and  that  he  was  pos- 
parson,  as  for  sessed  of  them,  and  made  sufficient  title  as  parson,  &c.  And  forasmuch, 
titlies  severed  hs  the  other  had  acknowledged  the  trespass,  he  prayed  his  damages, 
from  the  nine  ^^^ — Bingeston,  Now,  from  his  own  shewing,  we  pray  that  the  court 
EuiDarUh- and'  ^^  ousted  of  jurisdiction. — Laican.  And  we  pray  our  damages  for 
the  plaintiff  default  of  an  answer :  for  we  cannot  proceed  agaiost  the  servant  ia 
reply,  that  he  court  christian,  because  he  is  a  layman,  any  more  than  against  tho 
is  parson  of  a  farmer  of  a  church,  and  therefore  the  court  shall  have  jurisdiction. — 
ET"  Md  that'  3FORTESCUB.  It  now  appears  to  the  court  that  the  right  of  tithes  is  ia 
h*?  has  a  por-  dispute,  and  all  that  the  servant  has  done  was  in  the  right  of  his  master, 
tion  within  the  tod  if  the  issue  Were  taken  in  this  court,  the  servant  would  have  aid  of 
other  parish ;  lifg  master ;  and  parsons  cannot  collect  their  tithes  themselves,  so  they 
r^k^th  tithes  '^^^  ^^  necessity  have  servants ;  so  it  appears  that  all  the  servant  did 
the  conrt shall  ^^'  ^°  ^^  right  of  his  master;  so  the  right  of  tithes  would  be  deter- 
be  onsted  of  mined  in  the  court,  if  we  proceeded,  which  belongs  solely  to  the  court 
jorisdiction,      Christian;  therefore  by  your  own  shewing  sue  in  court  christian  by 

S "^f  She.  *^"^  «f  ^'  ~"'*'  *"?• 
will  come  in  qaettioa* 

JJI2'  E.  31  Heti,  6.  K.  B.  [31  H.  6.  13.  1.]  P.  Indicavit  1. 

Ko  prohibition  TN  an  indieami  heretofore  sued  by  W.  Boteranx,  knt.  directed  to  the 

•bad  be  grant*  J.  officers  and  commissaries  of  the  Bishop  of  Exeter,  prohibiting  them 

christian^^tUl  ^  ^       ^  ^^^  which  was  before  them  between  one  Ben^t  the  rector,  and 

after  <ust<  con-  ^^Uows  of  the  chapel  of  the  Blessed  Mary  of  Salpton,  in  the  county  of 

ttstata^  which  Devon,  owners  of  the  church  of  the  parish  of  Poundstoke,  in  the  county 

hi  when  the  of  Cornwall,  plamttfis,  and  T.  Hoge,  parson  of  the  church  of  Minster, 

answmd\^*  otherwise  called  Calcamm,  in  the  same  county,  of  which  church  the 

libel.  *^d  Boteraux  was  patron ;  for  that  the  said  T.  deforces  the  said  rector 

Accorduig  and  fellows  of  a  moiety  of  the  great  and  small  tithes  of  the  manor  of 

to  Yeherttm,  if  Wolbesto',  in  the  said  parish  of  P.,  which  are  worth  eight  marks  by  the 

l^^iminisfaMd  7^^*  ^^  reason  of  which  they  surceased.    Whereupon  for  the  said 

the  vicar  shall  '^^tor  and  fellows  Hmgegtom  comes  now  and  shews  this  matter  to  the 

have  more  of  court,  and  says  that  by  the  statutes  de  regiA  prakihitWM{\)  and  coi^wie' 

the  parsonage,  timfeojfaii$(2),  it  is  ordained  that  no  prohibition  to  prohibit  the  conrt 

and  if  the  par-         ^    -^ 

sonage  be  impoverished,  the  vicarage  shall  be  at  an  end  and  restored  to  the  parsonage,  and 
so  bnt  one  charch.— ForfescM  thonght,  that  althoagh  by  sadden  accident  the  vicarage  er 
parsonage  might  be  in  snch  decay  that  aU  the  vicarage  ihoald  be  ndoiaed  to  the  par^^ 
tonage,  yet  that  tbey  were  several  advowsoat. 

(i)  1^  £.  1.  St.  4.  (f)  H  E.  1.  ft.  1. 
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difflithti  from  hoUiag  plea  of  titfies  shall  be  grtDted  befortf  fit  Hi  eim^  1459. 
tttktkt  there  of  tithes;  and  this  be  oertifted  to  the  chief  justice  or  ohan-* 
cellor  bjr  inspectioti  of  the  libel  of  the  same  plea  to  him  shewn  and  cer- 
tified ;  and.  Sir,  no  such  thing  was  done,  wherefore  this  tjidtcaei/  was 
ill  granted,  and  we  pray  a  consnltation. — ^ForteBcub.  If  it  was  as  yoa 
say,  it  was  iU  done,  bnt  yet  yon  sbonld  not  have  a  general  writ,  bat  a 
apecial  one,  shewing,  that  it  was  ill  granted,  for  the  above  oanse,  and 
that  notwithstanding  they  went  on  till  it  was  otherwise  commanded  by 
the  king,  and  this  shall  be,  becaose  they  may  afterwards  have  a  libel,  and 
shew  it  to  the  chancellor  to  have  a  new  prohibition. «  And  at  last  it  was 
shewn  to  the  court  that  a  libel  was  shewn  to  the  chancellor,  and  this 
was  recorded  by  a  master  in  chancery,  who  was  a  doctor  of  laws,  by 
which  it  was  proved  Hiem  esse  eoniestatam. — ^Fortkscub.  What  do  you 
meaa^  by  Its  eomietiaia{l\ — Newton,  doctor.  Ids  etmtetiata  is,  when  the 
libel  is  pat  into  court,  and  the  defendant  is  pnt  to  answer  it,  and  be  has 
put  in  an  answer  by  which  it  appears  that  the  right  of  tithes  will  be 
determined. — Fortbsgub.  You  say  well;  was  it  so  in  this  libel?— 
Wkert.  Yes,  Sir.— Fortrscub.  Proceed.— Am^etf on.  Then  we  say,  that 
the  said  rector,  &e.  is  parson  imparsonee  of  the  church  of  P.,  and  we  « 
farther  say  that  the  said  parsonage  and  the  vicarage  oi  the  said  church 
of  P.,  are  worth  by  the  year  40/.,  and  the  suit,  as  appears  by  the  libel, 
is  but  for  tithes  of  the  value  of  eight  marks,  so  of  less  value  than  the 
fourth  part;  which  matter,  &o.  And  we  pray  a  eonsultation.-«-FoRTB8« 
C17B.  llie  question  is  now  whether  it  shaU  be  taken  at  the  value  of  the 
parsonage  by  itself,  or  of  the  parsonage  and  vicarage  together,  ftc^'-r 
Hingestan,  Tt  shall  have  relation  to  both;  for  the  two  make  but  one 
church,  and  he  who  is  patron  of  the  parsonage  is  parson  and  patron  of 
the  vicarage  also :  so  in  eflect  but  one  in  him,  and  therefore  it  shall  have 
relation  to  both. — ^YblVbrton*  So.it  appears  to  me  that  if  the  vicar  be 
impleaded  concerning  any  thing  belongiog  to  his  vicarsge,  he  shall  have 
aid  of  the  parson ;  so  that  if  the  vicarage  be  diminished  he  shall  have 
more  of  the  parsonage  if  the  remainder  be  not  sufficient :  and  so  it  is  if 
the  parsonage  be  impoverished,  so  that  neither  the  parsonage  by  itself^  nor 
the  vicarage  are  sufficient  to  support  the  decay,  then  the  vicarage  shall 
be  at  an  end,  and  restored  to  the  parsonage,  and  to  this  the  doctors 
accord.  And  if  a  charge  should  arise  on  the  vicarage,  it  shall  be  re- 
compensed out  of  the  parsonage,  and  this  well  proves  that  it  is  in  efiect 
but  one  church,  and  therefore  shall  have  relation  to  the  value  of  both. 
Fortsscub.  I  think  otherwise :  for  notwithstanding  it  may  be  that  by 
sudden  accident  the  vicarage  or  parsonage  mayl>e  in  such  decay,  that 
all  the  vicarage  shall  be  rejoined  to  the  parsonage :  yet  this  does  not 
prove  but  that  they  are  now  perpetual  each  one  by  itself.  For  the  ad- 
vowson  of  the  vicarage  may  be  granted  to  another  by  the  rector,  or  by 
his  fellows,  and  the  ad  vowson  of  the  parsonage  remain  in  them,  and  a 
writ  of  right  of  advowson  of  the  parsonage  may  be  brought  by  itself,  and 
another  of  the  vicarage  by  itself,  and  so  it  shall  not  have  relation  bnt 
to  the  value  of  the  parsonage  only :  and  so  they  are  several  advowsons. 
And,  Sir,  in  my  opinion  the  stat  of  Westm.  2.  (2)  **  Cum  per  breve  de 
vuUcttvitf  impediaiur  rector  aHcujut  eccleaUe,  Sfc>^  was  ordained  for  that, 
when  any  plea  was  holden  in  court  christian  concerning  tithes,  they  would 
in  this  court  grant  an  indicaoit,  whereby  they  would  surcease  in  the 
spiritual  court,  whether  it  was  of  the  value  of  the  fourth  part  or  less, 
and  this  court  would  not  grant  a  consultation  nor  any  writ  of  ri^ht  pf 

(1)  What  the   eommon  lawyen   call  mmmv  Btatut^  c&mpoaHio,  4^.    Qulntilian 

(after  appearance,  declaration,  and  the  namef  it,  Uti$  ptoduetio,    Seldeo'i  For* 

defendaot'f  plea)  the  hsae  of  the  plea,  is  ie$em§  de  laud.  leg.  AngU  p.  ft6«  a.  (•)• 

by  the  civihansi  tem«d  li^  WHtttalio^  (?)  IS  £.  X,  it.  1.  6. 
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1 153.        tiflies  to  the  patron  of  the  veotory  so  hindered,  nor  state  certainlj  of 
«^w         what  ralue :  wherefore  it  fikall  be  intended  of  any  value :  so  in  my  oni- 
nion  the  vidae  is  nothing  in  this  CBM^-^^Hingesion.  I  conceive  that  the 
writ  of  right  of  tithes  was  at  common  law. — FoRTBSCUfi.  Shew  that, 
and  then  I  will  beheve  you.— JETin^ettoit.  The  stat.  de  regi&  prokiL  (1)  is, 
*'  Where  a  rector  sues  another  rector  for  tithes,  greater  or  smaller,  so 
that  the  fourth  part  of  the  value  of  any  church  be  not  demanded,  a  pro- 
hibition lies  not  :"*  and  so  are  our  hooks,  ^c. — Fortbscub.  We  will  be 
advised :  take  your  day  till  the  next  term.    And  the  writ  of  tmSeoml 
was  in  this  form — ^T.,  official  of  the  bishop  of  Exeter  and  his  oom- 
miasary,  greeting: — Indicavii  nobis  W.  Boteraux    duds  de  Botermus^ 
Miles.  Wheread  Thomas  Hogge,  parson  of  the  parish  church  of  Oalca- 
rum,  otherwise  called  Minster,  in  Cornwall,  holds  a  moiety  of  all  tithes 
arising  from  the  manor  of  Wilkeston,  in  the  parish  of  Poundston,  of  his 
advowson;  Benedict  Brent  the  rebtor,  and  fellows  of  the  chapel  or  col- 
lege of  the  Blessed  Mary  of  Slapton,  owners  of  the  parish  church  of 
Poundston,  in  C,  claiming  it  to  belong  to  their  church  of  Poundston, 
which  they  hold  appropriate,  draw  him  therefore  into  suit  before  you 
in  court  christian ;  but  because  it  is  clear  to  us  that  the  aforesaid  W. 
will  lose  the  advowson  of  the  tithes  aforesaid,  if  the  aforesaid  rector 
and  his  fellows  should  succeed  in  that  cause;  we  prohibit  yon  from 
holding  that  plea  in  the  court  christian,  until  it  shall  have  been  deter- 
mined in  our  court  to  which  of  them  the  advowson  of  the  said  tithes  be* 
longs.    And  pleas  of  the  advowson  of  tithes  appertain  to  our  crown  and 
dignity,  &c» 

(1)  19E.1.  St.  4. 

2450  M.  35  Hen.  6.  [Bro.  Abr.  Jurisd.  S.  (2)] 

35  H.  6.  39.  47.  F.  Jurisd.  !!• 


A  vicar  pre-  T^ItESPASS  was  brought  by  the  vicar  of  D.  for  forty  loads  of  oats 
scribed  that  -'-    taken ;  the  defendant  says  that  he  was  parson  imparsonee  of  the 
be  and  his  pre*  game  church,  and  that  the  oats  were  tithes  severed  from  the  nine  parts 
vfcai^here  ^^lo'iglng  to  him  as  parson,  wherefore  as  he  was  parson  at  the  time  of 
had  used  to  ^^^  trespass,  he  took  and  carried  them  away ;  and  the  plaintiff  prescribes 
have  the  tithes  that  he  and  his  predecessors  vicars  there,  have  had  the  tithes  of  the  place 
of  a  place  for  for  time  whereof,  &c. ;  and  the  court  held,  that  as  the  right  of  tithes  waa 
&™^  A*"?^^^'  ^^  dispute  between  vicar  and  parson,  who  were  spiritual  persons,  and 
pate  between  <^o^d  try  the  right  of  tithes,  the  court  should  be  ousted  of  jurisdiction; 
parson  and  but  it  was  much  argued  to  the  contrary,  on  account  of  bad  pleading,   for 
Ticar  shall  be  that  the  defendant  alleged  that  he  was  parson  at  the  time  of  ithe  trespass, 
spuftnalcoiu-t  ^^^'  ^^  ^^  taking,  and  did  not  say  that  he  was  parson  at  the  time  of  the 
It  was  agreed  severance,  for  if  he  were  not  parson,  as  well  at  the  time  of  the  sever- 
that  io  tres-  ance  as  at  the  time  of  the  taking,  he  should  not  have  them ;  so  if  a  maa 
pass  for  takinjf  justify  by  reason  of  villenage,  that  he  took  the  goods,  and  that  the  de- 
defendant^-  fendant  took  them,  and  he  re-took  them,  he  ought  to  allege  that  he  was 
tifie^dasforhis  ^^^  villein  as  well  at  the  time  of  the  first  taking  as  of  the  second;  and 
tithes  taken,  SO  if  a  man  justify  an  arrest  by  reason  of  a  writ,  he  shall  allege  that  lie 
he  should  al-  was  sheriff  at  the  time  of  the  arrest,  as  well  as  at  the  time  of  the  deli« 
lege  that  he  y^j^y  ^f  ^he  writ  (3).     It  was  adjourned, 
was  parson  at  "^                         ^  '                        •• 

the  time  of  the  .seYeraace,  as  well,  as  of  the  taking. 

(S)  As  the  report  of  this  case  is  very      have  been  induced  to  give  Brookes  Abride* 
long  in  the  Year  Book,  and  its  interest  is      ment,  in  preference  to  the  originaU 
chiefly  confined  to  the  special  pleader,  I         (S)  Vide  2  Sa.  6,  b. 


H.  38  Hen.  6.  In  Exch.  Cfa.  [S8  H.  6. 19«  !•]  F.  Consult.  1.  IMO. 

Indicavit.  2.  Consult.  Stat.  S. 


f^HB  oaae  was  thus  m  ebancary.    An  abbot  had  sued  in  tbe  spiritual  A  panon  may 
-■■   ecmrt  a  tj^iaHtm  against  one  K.,  clerk,  and  one  H.,  clerk,  for  that  haveassiae  for 
whereas  the  said  abbot  and  all  his  predecessors  had  been  seised  of  the  ehnrch^yard' 
•dfowson  of  J.,  and  also  of  the  chnrch,  as  parson  imparsonee,  to  hold  and  glebe, ' 
mpropriaie  for  time  whereof  memory  runs  not,  and  had  received  all  the  which  are  his 
tithes,  &c.;  the  foresaid  H.  and  R.  had  oome  and  spoiled  him  of  his  freehold,  and 
tithes,  and  held  him  out  of  his  chnrch,  and  taken  the  Uthes.    And  |[^'^f.'''*'''^^ 
thereupon  the  said  H.  and  R.  appeared  and  said  that  one  was  seised  of      it  *was  said 
the  advowson  aforesaid,  as  in  nght  of  such  a  one  his  wife,  in  demesne,  by  Moile, 
•a  of  fee,  a^d  moreover  that  the  wife's  ancestor  was  before  her  seised,  thatatcoinmoii 
and  that  the  hnsband  presented  the  said  R«,  who  npon  hb  presentment  ^^'  ^J^^  ^^^J^ 
was  admitted,  instituted,  and  inducted,  and  took  the  tithes,  and  held  the  impleadedcon- 
cfaareh  as  the  parson  and  incumbent  of  the  said  husband  until  he  re-  ceming  his 
aigned,  dec ;  and  afterwards  the  said  husband  presented  the  said  H.,  who  ^^^^^  ^he  pa- 
upon  his  presentment,  &c.,  and  held  the  church,  and  took  the  tithes,  ui  medy  ^bnt^that 
jagnw;  and  so  each  one  in  hie  time;  and  that  Uie  advowson  ne?er  wa;i  by  st. Vest.?. 
•appropriated  by  the  husbaikl  and  wife,,  nor  by  her  ancestor.    And  we  tlie  parson 
do  opt  coBceiTe  that  the  abbot  ought  to  proceed  in  the  spiritual  court  in  *}^}  ^^^^  ^^ 
this  plea  against  those  who  werp  in  by  presentment  vt  supra.    And  Se"pa/ron  a 
.thereopoB  the  aforcisaid  R.*aud  U,  came  to  the  chancery  with  the  whole  ^prii  qf  right  of 
matter  in  a  bill  to  the  chancellor,  and  prayed  a  prohibition ;  which  was  udvmeton  for 
granted  to  them.    And  thereupon  .the  abbot  came  and  prayed  a  consulta-  ^^  ^?^^^.  ^^ 
iMon.    And  this  matter  was  long  depending  in  the  chancery,  and  npw  and  this^  writ 
canse  into  the  exchequer  chamber  before  the  justices  of  both  benches,  was  given  by 
the  chief  baron  of  the  exchequer,  and  the  master  of  the  rolls,  where  the  statute ; 
the  natter  was  well  debated.i— Markham(I),  I  think  he  shall  not  have  bn<  Mark- 
a  oonsukation ;  for  they  are  in  a  case  to  ha?e  a  prohibition,  but  the  ^ifnotso'for 
abbot  may  hare  a  good  action  of  trespass :  for  by  his  libel  he  has  shewn  at  common 'law 
that  be  is  parson  imparaonee,  andh^d  the  church  appropriate,  until  the  prohibition 
aid  R.  and  H.  ejected  him  without  any  colour ;  wherefore  he  may  have  Iai<^  to  a  plea 
a  good  action  of  trespass  against  them,  who  have  no  title  nor  colour  to  ^^'  tttlies^'^and 
p«t  a  parson  out  of  his  church,  and  take  the  profits;  and. the  parson  thereupon  a 
.wo«ld  well  have  assise  for  the  rectory,  church-yard,  and  glebe  of  tbe  writ  •fright 
drarofa,  which  are  his  freehold,  and  trespass  for  the  tithes.    Which  all  by  the  patron, 
the  justices  granted  against  a  stranger  who  had  no  colour ;  and  so  here  ^l^^^^  ^ToifL- 
although  the  defendants  afterwards  by  their  answer  entitled  themselves  aieavU  shall  be 
to  the  chnrch  by  the  presentment  of  a  stranger,  this  does  not  make  the  ^sranted  bat 
.first  bin  or  pleading  good. — ^Moilb(2)  to  the  contrary,  for  the  libel  of  for  the  fourth 
the  abiK»t  proves  that  the  said  R.  and  H.  had  no  colour  or  tiUe  to  hold  ^^r \o  ^(.J^^'a 
the  church  or  take  the  tithes,  and  so  they  are  the  same  as  a .  stranger  ^^  ^y  ^I.^^ 
who  has  no  colour:  in  which  case  he  may  have  his  action  «/ mpra;  but  for  the  tu'ei:- 
if  the  abbot  had  given  them  colour  to  hold  the  church  by  legal  present-  tieth   or  for- 
ment,  and  so  forth,  then  he  would  be  in  the  situation  to  have  a  con-  JJiJciuevour** 
saltation;  but  stitl  I  think  he  should  have  a  consultation  upon  the  matter  ™^^^  theiXre 
wfaieh  comes  es  poit  facto  from  the  said  R.  and'  H.  in  their  answer,  which  that  statute 
eoncems  tithes,  that  would  come  in  dispute,  and  are  merely  spiritual,  was  made.--- 
.fer  which  reason  a  consultation  should  be  sranted :  moreover  at  common  £^j^'^"'  ^^^^* 

^  that  at  com- 

SMm  law  there  was  a  terit  of  right  to  render  the  advowson  of  the  tithes  of  five  acres  of  land, 
or  one  surre  of  land,  and  so  forth,  and  therefore  tlie  statute  was  made. 

The  rifsht  of  patronage  must  be  in  succession  before  an  appropriation  can  be  made,  and 
the  question  of  appropriation  shall  b^  tried  in  the  spiritual  court. 

Sfoliation  lies  where  two  parsons  have  colour  for  their  admission  to  a  chnrch,  and  the 
right  of  advowson  will  not  come  in  question. 

(1)  Judge,  K.  B.  («)  Jftdge,  C.  P. 
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1400.  IftWy  if  th«  parson  bad  impleaded  oonceraing  hii  tithes,  the  patron  had 
no  remedy  t  but  now  bjr  tbe  stat  Westm.  2.  the  parson  shdl  nave  an  uh 
dicavitf  and  the  patron  a  writ  of  right  >of  advowson  for  the  fourth  part 
of  the  tithes,  and  this  writ  is  given  by  the  statate. — Markham.  That  is 
not  so :  for  %i  common  law  no  plea  for  any  part  of  tithes  conld  be  holden» 
but  prohibition  laid,  and  therefore  a  writ  ofright  by  the  patron :  but  now 
the  Stat,  of  Westm.  2,  ordains  that  no  indicamt  shall  be  granted,  but  for 
the  fourth  part  at  least,  for  to  have  a  writ  of  right  for  Uie  twentieth  or 
fortieth  part  was  mischievous,  and  therefore  that  statute  was  made. — 
FoRTESCUB  (1)  said,  that  at  common  law  there  was  a  writ  of  right  **  to 
render  the  advowson  of  the  tithes  of  five  acres  of  land,"  or  **  one  acre 
.  of  land,""  and  so  forth,  and  therefore  was  the  statute  made:  fo>  a  writ  of 
right  for  tithes  shall  not  be  granted  for  less  than  a  fourth  part,  and 
therefore  the  writ  is  '*  to  render  the  advowson  of  a  fourth  or  third  part  of 
the  tithes,"  and  so  forth,  which  writ  was  not  at  common  law.  Which  was 
not  denied.  Note,  Danbt  (S)  said,  that  the  abbot  could  not  have  a  writ 
of  right  of  advowson,  as  he  was  parson  imparsonee,  and  held  the  church 
appropriate;  and  so  the  church  oould  not  be  void,  but  in  every  sense 
full  by  the  appropriation,  and  when  the  church  is  lull  with  himself,  he 
cannot  have  a  writ  of  right  Which  Danybrs  (S)  and  Moilb  allowed. 
Yblvbrton  (4).  In  truth  the  law  is  not  so :  for  if  a  strange  patron  pre- 
sent his  clerk  to  the  bishop  who  is  received,  instituted,  and  inducted,  the 
church  is  full  with  the  saia  incumbent,  and  conseqnentiy  he  may  have  k 
writ  *of  right,  for  by  the  institution  of  the  clerk,  the  stranger  is  put  in 
possession  of  the  advowson.  And  the  words  of  the  writ  of  right  prove 
this,  for  there  the  esplees  are  laid  in  the  parson,  and  not  in  him- 
self: therefore  of  consequence  the  possession  of  the  incumbent  is 
the  possession  of  the  patron  who  presented  him;  and  if  so,  then  he 
is  in  possession  and  the  other  out;  in  which  case  he  shall  not  well  have  a 
writ  of  right,  but  the  prior  who  holds  the  church  appropriate  shall  have 
a  special  declaration,  and  lay  the  esplees  in  himself,  as  parson  impar- 
sonee, for  that  he  is  prior  and  incumbent.  And  he  shall  have  spoliation 
as  parson,  and  a  writ  of  right  as  prior  or  patron,  and  a  writ  of  right  lies 
against  him,  and  he  shall  not  plead  plenarty  of  himself  for  six  months 
before  the  writ  purchased,  nor  after :  for  as  against  a  stranger  the  church 
is  always  void,  for  he  is  not  in  by  pre^ntment ;  but  he  shall  not  have 
quare  impeditJoT,  by  using  that  writ,  the  yhurch  would  be  disappropriated, 
but  not  so  by  a  writ  of  right  Note  the'-difference.— Prisot  (6).  It  has 
been  adjudged  a  good  plea  in  quare  impedit  against  a  prior  who  held  a 
cburch  appropriate,  to  say,  that  it  was  rail  with  himself  a  year  and  day 
before  the  writ  purchased  as  parson  imparsbnee,  for  that  the  church 
shall  be  intended  full ;  and  if  the  church  was  l^;ally  appropriated,  then 
it  is  legally  full,  wherefore  I  think  ^iiare  impedit  lies  against  him.— FoBh 
TESCUB.  Matter  of  fact  proves  that  quare  impedit  lies  against  a  parson 
imparsonee ;  for  there  are  now  two  or  three  quare  in^piedite  dependin|^ 
before  yon  (naming  them).  And  in  my  time  I  know  ten  or  twelve  quare 
impedits  have  been  returned,  and  therefore  quare  impedit  well  lies^  but 
if  it  did  not,  yet  reason  proves  it  is  not  full :  for  the  pleading  at  common 
law  is  determined  by  the  statute  of  Westm.  2.,  and  the  pleading  is  now 
by  that'Statute.  For  at  common  law  it  was  a  good  plea  to  say,  that  the 
church  was  full  the  day  of  the  writ  purchased :  and  now  it  is  no  plea, 
unless  ho  say,  that  the  church  was  full  of  his  own  presentment  six 
months  before  the  writ  purchased,  and  it  is  necessary  to  say  that  it 
is  fall  of  his  own  presentment|  fot  if  the  church  were  full  of  the  pre<f 

(0  Ch.  J.  K.  B.  (4)  Judge,  K.  B. 

f2)  Judgf.C.  P.  (MCh.J.C,P* 

(3)  Judge,  C,  V. 
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•enlmeiit  of  a  straager  this  will  not  abate  the  writ,  mleM  he  ley,  of  hit  14m. 
<>wn  preeentmeBt  six  monlhs  before  the  writ  purchased :  and  so  in  this 
^ase,  he  cannot  say  that  the  church  is  foil  of  nis  presentment,  for  it  is 
not  foil  of  any  nresentment:  wherefore  against  strangers,  as'to  this  act, 
the  church  shall  always  be  adjudged  ▼oidl  And  although  this  pleading, 
which  he  would  allege  was  heretofore,  yet  it  was  not  a  plea  by  reason, 
bat  I  well  know  it  was  held  a  plea  for  long  time  past  Qteorf  nota.  And 
then  he  said  he  should  not  have  a  consultation,  tor  that  the  right  of  ad- 
Towson  would  come  in  question,  and  the  pleading  is  for  the  whole  tithes 
of  the  church;  and  in  all  cases  where  tithes,  amounting  to  the  fourth 
part  or  more,  are  disputed  between  parsons  in  the  spiritual  court,  and 
they  are  in  by  different  presentments  of  different  patrons,  so  that  the 
right  of  patronsge  comes  in  question,  the  prohibition  lies,  and  no  con- 
sultation thereupon :  for  there  spoliation  aoes  not  lie»  but  it  lies  where 
one  incumbent  ejects  another  out  of  his  church,  and  tiUies  the  profits, 
and  the  right  of  advowson  does  not  come  in  question  between  them.  As 
if  a  parson  be  made  a  bishop,  and  has  licence  from  the  Pope  to  keep 
his  benefice,  if  then  the  patron  present  another,  who  is  received,  insti- 
tuted, and  inducted,  the  other  parson  shall  haye  spoliation:  for  in  such 
case  the  right  of  advowson  would  not  come  in  question,  for  both  incum- 
bents claim  in  right  of  one  patron ;  but  whether  Uie  church  became  Toid 
or  not  would  be  the  question  in  such  case.  And  so  is  the  law  if  my 
incumbent  accept  other  benefices;  and  therefore  I  present  another,  who 
is  Emitted,  instituted,  and  inducted ;  if  my  first  parson  have  a  licence 
for  plurality,  be  shall  have  spoliation,  and  the  plurality  shall  come  in 
question  there.  So  is  the  law  in  case  of  deprivation,  or  if  one  come  and 
tell  me  my  clerk  is  dead,  when  he  is  alive,  and  I  present  him,  the  other 
shall  have  spoliation :  and  so  spoliation  lies  always  where  two  parsons 
have  colour  for  their  admission,  and  where  the  right  of  advowson  will  not 
come  in  question.  Quod  omaei  ooncsfferua^,  and  so  their  opinion  was  clear 
in  this  case,  that  no  consultation  lay  cauta  vtpra.  And  so  was  the  opi- 
nion of  the  master  of  the  rolls  (1),  and  he  said,  that  an  advowson  could 
not  be  appropriated  without  snceession,  and  it  is  necessary  that  the  right 
of  patronage  be  in  snceession,  or  otherwise  the  appropriation  avails 
nothing  ;  for  though  the  incambent  purchase  the  appropriation  by  li- 
cence, this  appropriation  avails  nothing ;  for  it  is  first  necessary  that  he 
should  have  the  advowson  to  him  and  his  soccessors,  and  then  by  licence 
to  purchase,  to  hold  the  church  appropriate.  For  if  the  prior  of  an 
hospit^,  college,  or  such  like,  be  seised  of  an  advowson,  to  him  and  his 
heirs,  which  has  descended  to  him  as  heir,  and  he  purchase  a  licence  of  ' 
appropriation  that  ha  and  his  successors  may  hold  the  church  appropri- 
ate, and  dies,  yet  the  advowson  descends  to  his  next  heir,  notwithstand- 
ing the  appropriation;  for  he  could  not  appropriate  to  him  and  his  suc^ 
cessprs,  when  he  had  Uie  advowson  by  descent  to  hifu  and  bis  heirs ; 
f)Ut  in  such  case  if  he  would  mi^e  thd  appropriation  good  and  sure,  h^ 
ipnst  alienate  the  advowson,  and  re-purchase  it  to  him  and  bis  successors^ 
and  then  appropriate  the  church,  and  thei|  is  the  appropriation  good. 
Quodnata,  and  it  was  said,  diat  the  question  of  appropriation  |)iould  b^ 
^ied  in  the  spiritual  court. 

(1)  Tbonsi  Kirkeby, 
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am        H.  S8  Hen.  6.  ST.  B,  [36  H.  6.  21.  2.]  F.  Jurisd.  12.  Br.  Jurisd;  60. 


As  soon  as  it  "pORtESCIJE  «aid,  in  "  an  action  of  trespass,  if  the  deiendant  jns- 

appears  by  the  JT    yfy  for  tithes  as  parson,  and  gire  colour  to  the  plaintiff  as  parson 

pleadings  tUat  ^f  ^^  adjoining  church,  this  goes  to  the  jnrisdietion  of  the  court;  for 

tithes  will  it  appears  that  the  right  of  tithes  will  come  in  debate  between  parson 

come  in  qnes-  and  parson  :  bnt  if  the  defendant  justify  «f  supra,  and  gire  colour  to  an- 

tion^  the  tem-  other,  who  is  a  bonimon  person,  he  gives  jurisdiction  to  this  court;  for  it 

'h'lf hf**"' t  .  does  not  appear  now  by  this  pleading  that  tithes  will  come  in  debate. 

S jarM?cUon,  Bat  if  in  his  replication  lie  entitle  himself  as  parson  to  th«  com,  for 

althooghitdid  that  he,  and  his  predecessors  parsons,  have  bad  such  a  portion  of  tithes 

not  appear  at  ©ut  of  the  parish  of  the  defendant  as  appropriated  to  his  church,  now, 

first,  in  the  ^^  ^jjjg  pleading,  if  it  be  confessed  by  the  defendant,  the  court  shaH  be 

S  ttel^riiral  «>«sted  of  jurisdiction ;  so,  as  soon  as  it  appears  that  the  right  of  tithes 

court,  if  the  will  come  in  debate,  the  court  shall  surcease.    In  the  same  manner,  tho 

right  of  ad-  ^ourt  christian^  as  soon'  as  the  right  of  adrowson  comes  in  debate,  al« 

in  d'^tot^^"**  though  it  did  not  appear  at  first     Quod  nota,fuit  cimcesaum. 
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If  a  lessee  of  I^RESPASS  for  entering  his  close,  and  two  loads  of  barley  taten  and 
a  parsonage  A  carried  away,  against  the  parson  of  a  church. — BiUina,  As  to  the 
bring  an  action  jo^jg  of  barley,  we  say  that  we  are  parson  of  the  church  of  T.,  and  the 
titherMvered  !^^^°»  *^*  ^^  growing  in  one  hundred  acres  of  land,  which  is  within  our 
from  the  nine  parish,  and  that  the  com,  &c.  was  our  tithe,  severed  from  the  remaining 
parts,  the  tem-  nine  parts  :  and  we  say,  that  Ed>Vard,  abbot  of  Westminster,  claims  a 
P?™*  ^**"iL'  certain  portion  of  tithes  in  the  said  land,  &c.  and  that  he  and  his  pre* 
onstcd^'of  jn-  decessors,  &c.  for  time  whereof,  &c.  have  had  a  portion  of  tithes  there, 
risdiction  till  and  that  before  the  supposed  trespass,  the  abbot  ordered  the  said  plain- 
the  right  of  tiff  to  bring  to  him  the  said  tithes,  by  force  wj^ereof,  &c.  he  took  and 
tithes  come  in  i^ould  have  carried  them  to  the  said  abbot,  and  we  at  the  time  of  the 
Bome'ptea^  'supposed  trespass  took  them  Out  of  his  possession,  of  which  matter,  &c, 
pleaded.  So,  We  demand  judgment,  if  the  cburt  will  take  conusance. — Xt/f/efon;  What 
if  a  parson  do  you  say  as  to  entering  the  close  ?  fer  of  that  you  may  make  fall  de- 
lease  his  par-  fence  and  justification,  and  yet  not  confirm  the  jurisdiction  as  to  the 
dcriM  reot'  if  remainder. — Billing,  We  will  defend,  and  plead  over  as  to  that,  and  he 
lie  bring  an  ac-  did  so. — Littleton,  Sir,  it  appears  to  me,  that  as  to  the  corn,  the' court 
tion  for  the  shall  not  be  ousted  of  jurisdiction;  for  if  the  ^plea  be  between  two 
rent,  as  soon  'spiritual  persons,  I  will  grant  that,  [this  court  shall  be  ousted]  inas- 
1)9  tbe^partlM  ni«<5h  as  it  shall  be  intended  primd  facie  that  both  plaintiff  and  de- 
own  shewing,  fendant  claim  as  tithes ;  but.  Sir,  here  the  plaintiff  is  a  layman ;  where- 
or  by  some  fore,  &c.  And  if  this  court  be  ousted  of  jurisdiction,  you  ought  to  give 
plea  pleaded,  \is  an  action  in  court  christian,  and  otherwise  I  contend  that  this  court 
of^itbMwUl  '  ^^^^'  ^^^  ^^  ousted.  And  the  plaintiff,  who  is  a  layman,  cannot  haTe  an 
come  in  qnes-  action  in  court  christian ;  and  if  he  bring  his  action  there,  the  defendant 
tion,  (whe-  shall  have  a  prohibition.  And,  Sir,  supposing  that  a  parsonage,  with  the 
ther  it  be  be-  tithes,  &c.  or  otherwise  the  tithes,  &c.  are  let  to  farm  to  a  man,  and  the 
muT and  a^Di-  ^®*^®®  brings  his  action  here  for  carrying  away  his  corn,  shall  this  court 
ritnal  man,  or*  ^^  ousted  of  jurisdiction  ?  I  say,  no,  for  the  lessee  had  them  as  his  lay 
two  laymen)  chattel,  and  in  his  own  right,  and  the  lessor  shall  have  an  action  of  debt 
the  temporal  against  him  upon  such  lease  in  this  court;  in  the  same  manner  he  shall 
oas^^^n-  ^^^^  trespass  in  this  court  against  him  who  carries  them  away,  &c. — 
risdiction.   *      Billing,    But  here  we  have  proved  that  the  plaintiff  did  every  thing  in 

right  of  the  abbot;  and  also  in  the  case  of  tho  lessee  of  tithes,  I  contend 


Ae  latr  ifl  oontnry.'^^-DANBT.    Why  do  J0U  talk  Ihiiftt  Bow  often  bu       1460. 
this  Oa«e  beeb  determioed  ?  ^nurn  dUitfttf  viry  often,  «ad  it  tppears  to  mm        wy^ 
here,  that  iDasmach  as  it  ia  proved  that  the  plaintiff  did  ev«ry  thing  in 
right  of  the  abbot,  and  that  the  property  is  ait<^ether  in  the  abbot,  that 
the  court  shall  be  ousted  of  jarisdictiob,  and  the.  plaintiff  ought  net  by 
law  to  have  an  action  here;  but  in  conrt  christian. — Littleicm,    I  undeN 
atand  clearly,  if  I  deliver  goods  to  a  man  to  keep,  and  they  are  taken 
out  of  his  possession,  that  he  may  well  have  an  hotion  of  treispass ;  and 
8o  here,  for  I  contend,  there  is  no  differetice  whether  I  say  tio  my  servant 
<«  Bring  me  sach  goods,"  which  are  in  such  a  place,  and  as  he  is  bringing 
them  to  me  they  are  taken  ont  of  his  possession ;  and  where  I  give  goods 
to  one  to  keep,  ftnd  afterwards  they  are  taken  out  of  his  possessioil. 
Dakybrs.  Here  they  are  not  his  goods,  bat  he  is  merely  charged  by  the 
abbot  with  them. — DanbV.    For  this  reason  he  may  tiie  more  readily 
have  trespass,  inasmuch  as  he  is  chargeable  in  detinue  with  respect  to  the 
abbot — liitikt&n,    Buppose  he  had  been  robbed,  I  say  he  should  have 
appeal  of  robbery,  inasmuch  as  he  would  be  chargeaUe  over,  which  was 
granted. — Danbt.    It  appears  to  me  that  iti  no  case  shall  this  court  be 
ousted  of  jurisdiction,  unless  you  give  an  action  in  another  place,  as  has 
been  said ;  and  Sir,  as  to  what  you  say,  that  he  did  ui  sarpra,  but  in  right 
of  the  abbot,  wherefore,  ^c.  as  to  this,  it  comes  but  from  yon  in  giving 
your  colour,  and  may  be,  it  is  not  so,  and  that  In  making  title  be  will 
claim  the  goods  in  his  own  right,  &c. ;  but  in  this  case,  and  ako  in  the 
ease  which  was  put  of  the  lessee,  if  it  shall  afterwards  appear  that  Ihe 
right  of  tithes  will  be  tried;  I  will  readily  grant  that  the  court  shall  svf- 
cease. — BUling.    Sir,  in  your  case  the  plaintiff  has  no  remedy  eLsewhere. 
Dan  BY.  I  will  readily  grant,  that  when  it  shall  appear  ut  suproy  it  cannot 
be  tried  here;  but.  Sir,  here  we  are  not  yet  in  that  case ;  and  it  was  said 
by  the  Serjeants  at  the  bar,  that  notwinistanding  both  parties  be  tempo- 
ral men,  tf  it  afterwards  appear  by  the  shewing  of  the  parties  that  the 
issue  will  be  upon  the  ri^  of  tithes,  the  court  ahall  suroease.    And  it 
was  idso  said  by  LitMtou^  that  if  a  parson  have  the  tithes  of  aAotheor 
parson  to  farm,  and  the  tithea  are  carried  away  by  the  lessor,  agaiaat 
whom  the  other  brings  his  action;  here  if  it  shall  appear  bj  the  plead- 
ings that  he  claims  them  as  farmer,  and  that  no  issue  is  taken  on  the 
right  of  tithes,  that  the  court  shall  not  surcease,  notwithstanding  both  be 
religious  persMis« — Nedham  agreed  with  the  opinion  and  reasons  of 
Danby  if2  jHpro;  so  that  the  opinion  was,  &at  for  any  thing  yet  shewn, 
the  conrt  ahonld  not  be  ons^ted  of  jurisdiction.    And  afterwards  Danbt 
lo  BiUmg.    Answer.    And  then  Biilmg  pleaded  tiie  general  issue,  &c. 

M.  6  Ed.  4.  C.  P.  [6  E.  4.  3.  7.]  Jurisd.  B.  75,  F.  36.  ^^^• 


r'l^KESPASS  was  brought  by  a  vicar  for  goods  carried  away ;  the  Wliere  tres- 
^  defendant  said  that  W^  was  parson  of  the  cbnrdi  of  D.;  and  that  pa«s  is  brought 
be  had  the  tithes  of  the  atid,  &c.  and  that  the  goods  were  severed  from  ^q  °  wiro  ^^' 
the  nine  parts,  and  be,  -as  servant  of  the  said  parson,  took  them,  &e.  claims  notbin'g 
and  gave  a  colour  to  the  plaintiff,  &c.  to  which  the  plaintiff  said  that  be  in  tbe  tithes, 
was  vicar  of  the  said  church,  and  that  all  his  predecessors  had  received  ^be  temporal 
tbe  tithes,  &c.  without  this,  that  the  said  goods  were  the  tithes  of  the  ^^^  i^^Uc- 

tion ;  but  if 
tbe  actios  h^d  been  brought  against  a  farmer  of  m  parson,  then  the  conrt  shall  be  ousted, 
because  the  action  is  maintainable  against  a  firmer  in  conrt  christian,  for  the  same  action 
that  may  be  maintained  against  the  parson  jhall  be  maintained  against  the  farmer^  and  the 
farmer  shall  have  the  same  action  as  the  parson. 

Prcseription  by  common  law  is  of  time  nvhereof  memoiy  mns  not,  &c. ;  bat  by  the  spi- 
rltnal  law,  where  one  Is  "seised  of  tithes  for  twenty  or  forty  years,  it  is  a  prescriptibn. 
»    JBdSRd^rtei  shall  be  determined  at  commoa  law. 


4i  T1T»  CAtBf. 

]407»  paftm  ia  the  iBftiiner  he  had  •iipiiosed.-^BNllB.r.  Upon  jour  omi 
•hewing»  it  appears  to  me  that  the  Court  sheiild  be  ousted  of  jurisdiction* 
for  where  the  right  of  tithes  oomes  iu  dispute,  the  Court  has  bo  power 
to  hold  plea :  for  this  belongs  to^  the  spiritual  law,  &e« ;  butsif  one  say 
4hat  the  plaoe  is  in  his  parish,  and  the  other  that  it  is  in  his,  this  may  be 
tried,  &c.  and,  Sir,  prescription  by  our  law,  and  by  the  spiritual  law  is 
Bot  the  same,  for  prescription  by  pitr  law  is  of  time  whereof  memory 
runs  not,  Sec* ;  but  by  the  spiritual  law,  where  one  b  seised  of  tithes  for 
twenty  or  forty  years,  it  is  a  prescription  by  tbe  spiritual  law.-^YouNcu 
I  think  the  court  shall  have  jurisdiotion^  for  if  this  court  have  not,  then 
the  plaintiff  will  be  greatly  injured,  for  that  he  cannot  have  an  action 
against  him  in  the  spiritual  court,  &c»;  but  if  thb  action  were  between 
two  parsons,  then  I  grant  that  the  court  shall  be  ousted  of  jurisdiction^ 
because  they  may  proceed  in  the  spiritual  court,  &c,  but  it  is  etberwiso 
in.  this  case,  &c. — Moilb,  To  the  same  effect,  for  that  the  defendant 
claims  nothing  in  the  tithes,  &c.  But  if  this  action  had  been  brought 
a^inst  a  farmer  of  a  parson,  then  the  court  should  be  ousted  of  juris- 
diction, for  that  the  action  is  maintainable  against  a  farmer  in  court 
christian,  for  the  same  action  which  may  be  maintained  against  the  parson 
shall  be  maintained  against  the  farmer ;  and  tbe  farmer  shall  have  the 
same  action  as  the  parson,  &c. — Nbdham,  of  the  same  opinion,  for  the 
court  shall  not  be  ousted  of  jurisdiction,  but  where  the  party  may 
have  an  action  in  another  court,  and  the  plaintiff  cannot  have  one 
in  this  case,  for  if  he  were  to  brinr  an  action  of  trespass  against  the 
defendant  in  court  christian,  he  would  have  a  prohibitioui  &c. 


^^  M.  8  Ed,  4.  C.  P.  [8  E.  4.  IS.  ISJ  Br.  Dism.  11.  F.  Prohib.  g. 

By  CnoKB,  a  |^NE  broucht  an  action  on  the  case,  for  that  whereas  he  is  lord  of  the 
'mcribe  in ^  manor  of  Dale,  and  he  and  his  ancestors  tenanU  of  the  said  manor, 

wm  rffftfflflmfff  ^^'^  heen  quit  of  the  tithes  of  the  meadows,  lands.  Sec.  of  the  said 
but  in  modo  '  manor,  for  time  whereof  memory  runs  not,  for  certain  land  which  was 
d^mtrndi  he  given  to  one  of  the  predecessors  of  the  defendant,  and  that  the  defendant 
"r^bT^^  P'^  drew  him  into  plea  in  court  christian  for  the  tithes  of  the  said  manor,  &c» 

Pracriatim  '^^  upon  this  matter  he  said  that  the  defendant  yet  continued  his  process 
by  the  spl-  in  court  christian,  and  thereupon  prayed  a  prohibition.—- JVefe.  A- man 
ritnal  law  U  a  shall  not  have  prohibition,  but  where  the  suit  is  in  court  christian  for  a 
continuance  of  tiling  which  is  determinable  in  this  court,  and  this  matter  which  is  sued 
^n^oi^twentir  ^^  court  christian  cannot  be  determined  here,  for  .it  is  concerning  tbe 
years.  right  of  tithes. — Catahy,     I  deny  your  principal  case,  for  if  a  man  ba 

Tbe  ser-  indebted  to  me  20/.,  and  make  his  executors,  and  I  sue  them  in  court 
•^*"^*^^ .  christian,  they  shall  have  prohibition ;  and  yet  for  this  I  shall  not  have 
ritual  courT "  '**  action  here,  for  it  was  upon  simple  contract,  &c. — Littleton.  If 
would  not  ac-  ^^  be  as  the  plaintiff  has  said,  the  defendant  has  done  him  a  wrong  to 
cept  any  plea  sue  in  court  christian,  and  by  this  action  he  can  only  recover  damages 
^^^hargeof  for  the  time  past,  ^kc,  then  it  is  reasonable  that,  pending  this  suit,  he 
faction  '  ^^^  '^^^^  ^  prohibition,  and  if  it  be  found  for  the  defendant,  then  to 
upon  the  case  S^^nt  a  consultation,  as  where  a  parson  impleads  another  parson  for 
lies  for  suing  certain  tithes,  amounting  to  the  fourth  part  of  the  church,  and  the  patron 
in  court  chrU-  of  the  clerk  defendant  brings  a  writ  of  right  of  tithes,  he*  shall  have  an 
where  there  is  *"^^^  ^  cause  the  judges  in  court  christian  to  surcease,  until  it  be 

a  dl8char|e  by  real  compositioa,  afid  it  \h  one  of  the  few  cases  where  a  man  may  recover 
damages  for  vexation  of  suit. 

If  a  parson  rrant  to  A.  that  he  shall  be  disehiirged  of  tithes,  and  afterwards  sue  him  far 
tithes,  and  A.  bring  his  actiQU  of  covenant  in  the  temporal  court,  A.  shall  not  liave  pro- 
Ubition :  for  the  actiouls,  for  that  he  has  done  contra^f  to  his  tfse4|  whi^h  is  S  temppijd 
thhif  I  &c.  for  which  A«  sliaU  rtpover  donsges. 


tlTRB  CAtftB, 

determined  kera,  and  a  consnltation  shall  be  grantedi  when  the  matter 
is  determined  here,  &c,,  so  in  this  case. — ^Moile.     In  yonr  case  it  is  by 
sCatute,  &o« — 6fil7KBY.  When  k  man  is  impleaded  in  coiirt  christian  for 
a  thing  which  may  be  determined  here,  there  prohibition  lies,  as  in  the 
case  LiTTLBTON  pats,  when  the  parson  is  impleaded  for  tithes,  if  it 
-be  fbnnd  for  the  plaintiff,  the  advewsen  of  the  party  is  recovered  there, 
and  the  right  of  advowson  onght  to  be  determined  here ;  but  if  I  and 
another  are  made  executors,  and  I  grant  to  my  companion  by  deed,  that 
I  will  not  take  administration  upon  myself,  and  afterwards  I  apply  to 
4he  ordinary  to  be  charged,  &c.«  and  my  companion  bring  an  action  of 
covenant  against  me  here  n^on  the  deed,  he  shall  not  have  prohibi-^ 
tion,  4&C.,  for  his  suit  here  is  founded  upon  a  temporal  act,  and  my 
application  to  the  ordinary  is  but  for  a  spiritual  act;  wherefore,  drc.  And 
ao  if  I  grant  to  a  man  by  my  deed,  that  I  will  not  sue  in  court  christian 
to  have  such  an  one  for  mj  wife,  and  afterwards  I  do  sue  there  for 
that  purpose,  and  the  other  brings  covenant  against  me  here,  he  shall 
not  have  prohibition,  camA  qud  tupra^  and  so  here  the  suit  in  court 
christian  is  for  a  spiritual  thing,  and  the  suit  here  is  upon  my  temporal 
composition. — Chokb.    A  maq  may  not  prescribe  tn  non  decimando,  but 
ta  modo  dedmandi  he  may  well  prescribe;  and  in  this  case,  if  the  parson 
'had  tried  for  tithes,  then  he  is  satisfied,  for  he  had  quid  pro  quo,  and. 
Sir,  if  a  parson  lease  to  me  by  deed  all  the  tithes  of  his  benefice,  apd 
afterwards  I  am  sued  for  the  tithes  of  my  demesne  lands  in  court  chris- 
tian, and  I  bring  an  action  of  covenant  against- him  here,  I  shall  not  have 
prohibition,  becanse  I  may  plead  the  matter  in  bar  against  the  parson  in 
^court  christian  for  his  tithes.    In  this  case  the  composition  was  ma^e 
before  time  of  memory,  and  such  prescription  they  cannot  try,  for  their 
prescription  and  ours  are  different,  for  prescription  by  the  spiritual  law 
18  a  continuance  of  possession  for  ten  or  twenty  years,  &c. ;  but  if  this 
action  was  bronght  upon  a  composition  made  within  time  of  memory^  so 
that  it  might  li^  pleaded  there  in  bar,   I  think  they  should  not  have 
prohibition ;   bat  as  this  was  made  before  time  of  memory,  and  they 
cannot  try  this  prescription,  Ae,  therefore  I  think  prohibition  lies,  and 
that  it  shall  be  tried  here,  &c. — Danbt.    We  cannot  know  whether  this 
be  a  sufficient  dischaige  of  tithes  or  not,  &c«,  and,  8ir,  if  a  parsda 
grant  to  me  that  I  shall  be  discharged  of  tithei,  and  afterwards  he  sue 
me  for  tithes,  and  I  bring  an  action  of  covenant  against  him  here,  I 
shall  not  have  prohibition ;  for  my  action  here  is,  for  that  he  has  done 
contrary  to  his  deed,  which  is  a  temporal  thing,  &c.,  for  which  I  shall 
recover  damages;  and  if  it  be  true  tnat  he  has  land  for  his  tithes,  you 
may  plead  it  in  court  christian,  &e.   and  the  seijeant  said,  that  they 
would  not  accept  any  plea  in  court  christian  in  discharge'  of  tithes,  &c. 
MoiLB.    There  are  but  few  cases  in  which  a  man  may  recover  damages 
for  vexation  of  suit,  &c.;  but  this  and  others  which  are  given  by  especial 
law,  aa  appeal  and  quare  impeditp  4rc»  ^ 
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M.  9  Ed.  4*  C.  P.  [9  E.  4.  47*  S5.]  Feffement,  F.  92*  l^W. 

NOTE  by  CateMbyt  that  a  man  cannot  lease  his  warren  for  years  Vith-<  Chokb  laid  a 
out  deed,  notwithstanding  it  is  a  chattel,  no  more  than  a  man  may  panon  might 
grant  his  presentation  kdc  vice  without  deed,  d:c.--<3HOKB.    In  your  '^^^'*^*^'|^ 
case-,  a  man  cannot  bind  his  presentation  without  deed^  but  yet  a  parson  ^^^'^"^  ^^^ 
may  well  lease  his  tithes  withoat  deed^  &g« 


4G 
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1473. 


Of  common 
right,  every 
person  may 
enter  to  gather 
his  tithes^  and 
to  tnm  them 
till  they  are 
dry,  and  what 
shall  be  rea- 
sonable time 
for  that  par- 
pose  shall  be 
tried. 


E.  12  Ed.  4.'  [12  E.  4«  6.  16.]  Br.  Distn.  12.  Trespas,  325. 

Travers.  242.  Trespas,  F.  129* 
■  •  * 

IN  trespass*  for  his  closa  broken  in  Dale,  plaintiff  declared  that  the 
trespass  was  oommitted  on  the  6th  of  July,  &c. ;  the  defendant  sayg 
that  the  place  is  six  acres,  &o,  and  that  ha  was  parson  of  the  said  vill, 
and  in  that  year  the  land  was  sown,  &c.,  and  therefore  when  the  tithes 
Were  scTered  ^froni  thie  nine  parts  in. August,  on  snch  a  day,  &c,  he 
entered  the  said  dose  to  gather  his  tithes,  and  carry  them,  &c.,  without 
this,  that,  he  is  gniity  of  any  entry  at  any  time,  bat  after  the  tithes 
seFored,  <&c.,  ahd  till  .they  were  canned ;  and  it  was  clearly  held,  that 
of  common  right,  every  person  may<enter  to  gather  his  tithes,  and  to 
tarn  tiiem  till  they  .are  dry,  and  [what  shall  be]  reasonable  time  for 
that  porpose  shall. be  tried. 


1473. 


The  seteranee 
of  the  tithes 
mnst  be  by 
the  owner,  for 
if  a  stranf  er 
sever  them, 
the  parson 
cannot  take 
them. 


.   M.  12  Ed.  4., a  P.  [12  E.  4.  12.  3.] 
»         • 

IN  trespass  for  goods,  plaintiff  declared  for  certain  loads  of  com,.&e. 
the  defendant  said,  that  one  R.  was  parson  of  the  vill  of  L.  where,  &c. 
and  that  the  corn  was  there  growing,  and  severed  from  the  nine  parts ; 
and  the  defendant,  as  servant  of  the  said  R.  and*  by  his  command,  took 
them,  &c.  Jadgment^  &c. — Pigot,  This  .is  no  plea,  for  he  gives  no 
colons  to  the  plaintiff;  and  if  a  mvi  bring  trespass  for  a  horse  takev, 
the  defendant  says  he  is  a  parson,. &c,  and  the  custom  is,  thait  he  shall 
have  a  mortaary,  &o.^  and  that  snch  an  one  poasessed  the  horse  and 
died,  and  he  seised  ii  as  a  mortianr,  &c«  this  is  no  plea  withont  giving 
oolonc  to  (the  plaintiff,  &o. — Fairfitx.  I  think  the  plea  good,  for  in 
whatever  person  the  .property  of  the  com  was,  by  the  severance  of  the 
tenth  part,  this  parson  is  -  entitled  to  them  as  his  tkhes,  and  it  is  not 
deniea  by  the  defendant  that  the  property  of  the   com  was  in   the 

Elatntiff  .before  sereranfie ;  and  if  a  man  justify  by  purchase  in  a  market, 
e  need  not  give  colour,  to  the  plaintiff,  because  it  is  not  denied  that  thn 
property  was  in  the  plaintiff,  but  by  the  piirchase,  &c,,  the  property  is 
in  the  defendant,  drc,  and  so  it  is  of  waif,  d&rc;,  therefore  I  think  ths 

ties  good,  without  colour,  Sm. — Gsnnet.  If  a  man  jastify  by  custom  t» 
ave  tithe  of  com  growing  in  such  a  place,  he  shall  not  give  coloikr  to 
the  plaintiff,  for  .whether  it  was  the  com  of  the  plaintiff  or  any  odier^ 
he  had  cause-  to  take  it,  &c.*^Oafe»^.  In  trespass  for  goods  carried 
swsy,  the  defendant  justifies  for  dsmage  feasant,  &c,  he  shall  not  give 
colour,  &c.  caiis^  qui  supra, — Pigot*  lliere  he  himself  does  hot  claim 
them,  but  it  is  otherwise  here,  &c. — Brian.  This  case  is  not  like  that 
of  buying  in  a  market,  and  the  other  cases,  for  there  whosesoever  the 
goods  were,  by  purchase  between  tho  defendant  and  a  stranger  the  pro- 
perty is  gone,  &c.  but  here  an  act  must  be  done  by  the  owner.  Sec. 
set/:  the  severance,  for  if  a  stranger  sever  thein,  the  parson  cannot  take 
them,  which  Littlet<m  denied. — Choke.  It  shall  not  be  intended  that 
the  severance  which  is  alleged^  &c.  is  good  and  sufficient,  &c 
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M.  22  Ed-  4.   C.  P.   [22  E.  4.  23. 3].    Br.  Juriad.  79:   Property,  35.        1483. 

F.  Consult.  2.  w-/*' 

TN  trespass,  Briggt  for  the  plaintiff,  dechured,  tb(it  the  dftfenda^t  broke  If  it  appear 
*-  his  close,  and  his  goods,  <&c«  viz.:  two  loads  of  underwood r* and  one  .^y  ^®  plead- 
load  of  reeds,  &c.^&fyar<f,  for  the  defendant  said,  i^s  to  the  breidcing  of  jjjjjjj^  ^^  ^* 
the  close,  that  the  plaintiff  is  parson  of  the  town  of  8.,  where,  &c.  and  jansdiction,  it 
the  defendant  is  vicar  of  the  same  parish,  and  that  the  place  where  he  wiii  not  bold 
supposes,  &c.  is  a  close  containing  twenty  acres,  which  is  f>aroel  of  his  P*®^  altbongli 
giebe,  bj  reason  whereof  he  4;omniitted  the  trespass^  in  manner,  &«•,  and  i*||veno?iak 
prayed  judgment  if  action.    And  as  to  the  two  loads  of  underwood,  he  advantage  of 
says,  that  be  ought  not  to  maintain  this  action  against  him,  for  the  said  it,  as  in  case 
defendant,  and  all  his  predecessors,  have  used  for  time  whereof,  &c.,  te  «f  imparlance, 
have  tithes  of  underwood  severed  from  the  nine  parts^  as  of  lamb  and  ^^"^  which,  ia 
wool,  and  of  other  tithes  in  the  said  parish,  and  says  that  in  fa^t  these  rfuirty^canno^ 
two  loads  were  severed  from  the  nine  parts,  and  the  plaintiff  came  and  plead  in  alMte- 
claimed  them  as  parcel  of  his  tithes,  and  the  defeodaiit  took  tb^m  as  bis  prant  to  the 
tithes  at  the  time  of  the  trespass,  which  is  the  sam^  trespass,  which  he  is  ^">diction. 
read?  to  verify,  &c.,  and  prays  judgment  if  action.,  And  as^to  the  reods^  for*tSicB*by  a 
be  pleads  the  same  plea. — Brigffs.    It  appears  to  me  that  ibis  4:oWur  is  vicar,  for  time 
Rot  sufficient,  for  he  has  not  confessed  possession  in.  us^  so  neitluMr .  pro^  whereof,  &c. 
perty  nor  possession.— Catesby.  .  The  colour  is  suffloiently  good ;  for  5|U^"**?^°"  ®^ 
instantly  upon  the  claim,  the  property  was  in  the  plaintiff,  and  the  p»s^  M:ription  ^cT 
session  also,   although    he    had    not  carried  them,  if  he  bad    made  tween  parson 
claim,  &c.  (1).— Choke  and  Brian  agreed,  and  Nbdb  was  out  of  bis  and  vicar, 
place,  &c. — Catbsbt  said,  that  he  had  aeen  it  adjudged  i»  38.  that  *^^  be  tried 
It  was  good  colour  to  say  that  the  plaintiff  came  to  daim  k  as  bis  tithe,  ^"^^^  *^o77he 
and  the  defendant  would  not  suffer  him,  which  was  the  same  treNpase.^—  prescription  of 
Qiusre.    Choke  asked  SuUard  why  he  did  not  eondude  io  tbe  jurisdie*  the  common 
tion  of  the  court,  as  it  was  between  tbe  parson*  and  vicar  for  tithes»-~  ^*^  ^  etglity 
SuUarcL   Because,  Sir,  we  have  imparled  from  last  terra,  and  I  apprehend  ^7ii  the'sui- 
we  cannot  plead  to  the  jurisdictiofi  ^fter  imparlance,  for,  by  tlM»  insparU  ritual  conrt;  * 
ance,  we  nave  eonCrmed  tbe  jurisdiction. — OateSBY»    Although  you  possession  for 
will  not  plead  to  the  jurisdiction,  we  will  act  according ttQ  our  dttovetims  twenty  or 
for,  if  it  appear  by  ^e  pleading  before  us  thai  it  ia  out-of  our  jiiiisdici-  ^^^^g  ^a^Ne* 
tioD,  although  you  have  not  ta^en  advantage  of  it»  yet  w6  will  not  bold  scriptioa.       * 
plea  of  it. — JPigot,    I  think  the  court  shall  not  be  ousted  of  jurisdiotioBi  There  can  be 
and  I  make  a  distinction  between  a  private  issue  between  party  aid  partyi  »<>  aupicnta- 
and  where  an  issue  is  taken  on  the  right  of  tithes;  for,  il  an  issue  be  -^^  ®^  but  hv 
taken  between  party  and  party  in  this  form,  the  defendant  says  the  place  panton^  patron, 
where,  &c.  ia  in  his  parish,  and  the  other  says  it  is  in  his)  St.sht^ll  be  and  ordinary,' 
tried  in  tbe  temporal  court    And  so,  tf  an  abbot,  or  other,  retigiona  ^^^  that  hot 
person,  claim  the  garbs,  &c^,  or  other,  <&o.«  as  a  portion,  &c.. in  such  case  ^?''  ^  '! \^* 
It  shall  be  tried  in  the  temporal  court,  so  it  appears  to  me  in  this  case>  endowment  ^ 
inasmuch  as  a  private  issue  is  taken,  viz.  whether  it  baa  eonttnued  in  him  before,  and 
^d  his  predecessors  beyond  time  whereof  memory  runs  not,  or  no,  »ueh  aogmen- 
therefore,  I  think  this  court  shall  have  jurisdiction,  and  the  other  not—  H'***"  *•  *  •?'* 
Tawjuend.    I  think  this  court  shall  have  jurisdiction^  and  not  the  spiritual  B^*„daries 
court,  for  the  issue  joined  is  not  whether  the  underwood  belongs  ^  4he  diall  be  deter- 
parson  or  to  the  vicar,  but  whether  the  vicar  and  bui  predecessors  had  mined  at  com- 
continued  for  time  whereof,  &o. ;  then  X  ponoeive,  that  ainoe  tbcoeu^t  °^^^  ^^* 
i^  legally  seised,  and  the  lay  persona  can  M>  well  know,  aa:tho  persmis 

(l)  TUs'law  is  recognised  in   GrayS'  against  him  that  takes  it  away,  for  tbe 

hnok^  F(Nr,  Ptowd.  981,  bv  Byer,  whb  property  and  possession  was  in  hlin  before 

says,  "  IC  tbe  tenth  ipartof  oom  bese*  setsafc,  becasse  tiiA  tbini;  is  certain  b^ 

vered  for  tithes,  the  parson  shall  have  an  the  severance  of  the  tenth  part" 
Mtion  of  trespass,  before  any  seizure,  ' 


1483  ^'  ^^y  olniroh,  whether  he  and  his  predecefsors  had  continued  to 
have,  d:c,  then  there  is  greater  reason*  that  it  should  be  tried  here  than 
ekewbere,  as  is  the  common  case»  if  in ,  a  quare  impedit  the  defendant 
say  that  the  church  was  not  void  for  sik  months  before,  &e,  and»  the 
plaintiff  say  void,  &o.  so  when  void  or  not  is  to  be  tried,  it  shall  be  tried 
by  the  temporal  court,  but  if  the  question  were  whether  fpli  or  not  fnlU 
or  of  the  ableness  of  the  clerk,  &c.,  it  shall  be  tried  by  the  bishop,  for 
it  is  spiritual ;  so,  here  if  the  issue  were  taken  on  the  one  part,  that  the 
tithes  were  the  right  of  his  church,  and  the  other  say  they  belong  to 
his  church,  then  this  court  shall  be  ousted  of  jurisdiction,  and  the  other 
ahall  have  it ;  but  as  the  issue  is  not  taken  upon  this,  but  upon  the  con- 
tinuance, viz.  the  prescription,  therefore  t  think,  that  the  court  shall  not 
be  ousted  of  jurisdiction,  &o. — Tremaile.  I  think  otherwise ;  for  although 
nothing  is  to  be  tried  but  the  prescription,  yet  the  court  shall  be  ousted  of 
jurisdiction ;  for  if  I  can  prove  that  Uie  prescription  is  spiritual,  then  I 
think  that  the  spiritual  court  shall  have  jurisdiction ;  and  that  the  pre- 
scription is  spiritual,  I  prove  thus,  every  prescription  had  a  commence- 
ment, and  if  the  commencement  were  spiritual,  then  the  conUnuance, 
▼ias.  the  prescription  thereof,  shall  be  spiritual,  for  the  continuance  shall 
not  make  it  temporal ;  then  since  the  vicar  who  first  claimed  them  to  be 
his  tithes  did  an  act,  that  is,  claimed  them,  w^ich  was  spiritual,  there- 
fore, the  continuance  by  his  successor,  who  claimed,  shall  not  make  it 
temporal,  but  spiritual,  of  which  this  court  has  no  jurisdiction,  but  the 
spiritual  court,  wherefore, 'I  think  that  thb  court  shall  be  ousted,  d;o. — 
Catesbt.  I  think  the  court  shall  be  ousted  of  jurisdiction,  and  as  to 
what  is  said,  that  the  right  of  tithes  is  not  to  be  tried,  but  the  prescrip- 
tion, I  say,  that  although  it  were  so,  yet  it  would  be  against  reason  and 
all  right  to  try  it  here,  for  supposing  it  were  tried  here,  it  might  b6 
found  against  him,  who  had  entitled  himself  in  this  way,  and  yet  of  right 
he  ought  to  have  them,  for  the  prescription  of  the  common  law  b  eighty 

J  ears,  &c.    And  perhaps  the  law  of  the  spiritual  court  is,  that  if  he 
ad  continued  in  possession  for  the  space  of  twenty  or  thirty  years,  it  is 
egood  title  by  prescription;  then,  if  thb  prescription  were  tried  here, 
if  the  laymen  should  find  that  he  and  his  predecessors  had  not  continned 
for  the  space  of  eighty  years  or  morci  then  they  would  say  that  he  and 
hb  predecessors  had  not  continued  for  time,  &c.;  whereas,  if  it  had  been 
tried  in  the  spiritual  court,  they  would  have  found  his  title  good  by  rea- 
son of  the  continuance  which  had  existed,  and  so  by  this  trial,  he  would 
be  greatly  injured ;  whereas,  if  it  were  tried  in  the  spiritual  court,  ha 
would  have  them,  and  so  by  reason  of  the  mischief,  I  think  this  court 
.shall  he  ousted  of  jurisdiction. — Brian.    I  am  of  the  same  opitiion, 
and,  Sir,  I  conceive  the  bsue  taken  is,  that  the  defendant,  who  is  vicar, 
and  his  predecessors  have  been  used  to  have  the  tithes  of  underWood  id 
such  a  place,  severed  from  the  nine  parts,  for  time  whereof,  &c. ;  and  I 
will  grant  the  case  of  Pigot^  Uiat  if  they  had  traversed,  if  the  place 
where,  &o.  were  within  the  parish  of  the  plaintiff  or  defendant,  that  id 
such  case  the  court  should  have  jurisdiction  to  try  it,  and  yet  in  thb  <^aae 
it  should  not,  for  in  the  other  case,  the  issue  taken  is  not  directly  on  the 
right  of  tithes,  but  goes  inclusively  to  the  right,  viz.  if  it  be  round  id 
the  parish  of  the  one,  then  it  is  lus  right,  and  ^  amtra^  so  incidentally 
the  right  of  tithes  is  in  dispute.    And  so  it  is  in  a  writ  of  annuity  brought 
by  one  parson  against  another,  or  against  an  abbot,  d?c.,  and  the  plaintiff 
counts  that  the  predecessor  of  the  abbot,  by  deed  sealed  with  the  seal  of 
the  convent  granted,  &c.  if  the  defendant  traverse  the  deed,  .aa  aot  hb 
deed,  &c.,  this  shall  be  tried  in  the  temporal  court.    So,  in  a  writ 
of  annuity  brought  by  one  parson  against  another,  or  against  an  abliot,' 
and  count  by  prescription,  ^.^  it  shall  be  tried  in  tUb  courti  and  the 
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cause  is  thai  in  all  these  cases,  the  issue  is  not  taken  directly  npon  the  right,  1483. 
hot  npon  snch  issne  the  right  shall  be  tried  incidentaUy,  yi2.  by  reason  of  that  ^^*v^*^ 
which  is  tried^  so  io  such  cases  where  incidentally  by  the  issue  found  one  shall 
-be  bound,  this  court  shall  have  jurisdiction,  but  in  this  case  the  issue  is,  that  he 
and  his  predecessors  in  right  of  their  church  have  been  used  to  have  the  tenth 
part  severed  from  the  nine  parts  of  the  underwood  in  such  a  place,  whereof, 
&c.  so  upon  this  title  the  right  of  the  tithes  b  directly  in  dispute,  and  therefore 
I  think  the  court  shall  be  ousted  of  jurisdiction. — P^ot.  Sir,  I  think  this  court 
ahaU  have  jurisdiction,  and  that  it  shall  be  tried  here,  as  in  case  where  a  vicar 
Is  endowed  and  the  endowment  is  too  small,  and  afterwards  it  is  augmented  by 
assent  of  the  parson  and  ordinary  by  a  portion  by  composition,  &c.  of  more 
than  he  had  before,  in  such  case,  I  thmk,  that  if  such  augmentation  afterwards 
come  in  dispute,  that  it  shall  be  tried  in  this  court.  —  Catbsby.  This  case 
cannot  be  law,  for  this  reason,  for  there  can  be  no  augmentaticui  unless  it  be  by 
tiie  pazBon,  patron  and  ordhiary,  and  by  their  assent ;  and  moreover  none  shall 
be  made^  but  for  insufficiency  of  the  endowment  before  $  and  when  snch  aug- 
mentation is  made,  it  is  a  spiritual  act,  which  act  is  a  perfect  judgment  in  the 
spiritual  court ;  then  since  it  is  a  judicial  thing  in  the  spiritual  court,  it  shall 
not  be  by  any  means  defeated  in  this  court  by  master  of  fact,  viz.  by  verdict ; 
smd  so  in  the  case  of  Pigot ;  but  a  portion  daimed  of  a  parson  cannot  be  tried 
in  thn  ooort;  and  afterwards  the  court  was  ousted  of  juriadiction,  quodmota,  &c. 

1  Ric.  3.  A.  D.  1484.    [6  Rot.  Pari.  «58.]  vi^!!l/ 

FORASMUCH  as  the  said  late  King  has  taken  and  inclosed  in  the  old  park  Twenty-dz 
of  Fodrynghey  ten  acres  of  meadow  and  certain  acres  of  land^  and  also  ■f'^  ^  ^***^ 
has  closed  in  the  new  park  there  certain  land  and  meadow  which  before  the  R*^  ^^  '^® 
said  inclosures  pertained  to  the  said  college :  therefore  in  exchange,  recom-  pJiftioa  r^'ui 
nence  and  satisfaction  of  all  the  said  land  and  meadow,  and  also  in  satisfaction  fiea  of  the  tithes 
tor  yearly  tithes  due  to  the  said  college  of  245  acres  of  land  and  meadow  of  Fodryn^hey 
incloaed  now  in  the  said  parks,  our  said  sovereign  lord  of  the  assent  and  autho-  P*'^- 
rity  aforesaid  wiUs  and  grants  to  the  said  mas^r  and  college  two  pieces  of 
land,  lying  in  the  west  field  of  Fodrynshey  aforesaid,  whereof  one  is  called 
Wai  mede  Wong,  and  another  piece  is  cidled  Weitmedeley ;  which  both  pieces 
contain  by  estimation  twenty-six  acres;  to  have  and  hold  to  the  said  master 
and  college,  and  to  their  successors,  in  pure  and  perpetual  alms  for  ever ; 
saving;,  &c. 


p 


Tr.  8  Hen,  7.  A.  D.  1493.    [8  H.  7.  «.]  "**• 


PROPERLY  the  offerings  and  tithes  make  the  parsonage }  and  yet  if  aay  Piroperiy  the 
glebe  land  belong  to  the  parsonage^  and  this  be  leased  for  a  tenn  cSf  ^^^^^^H^^*^ 
years,  the  land  passes  by  this  general  name  [parsonage.]  paraonan,  ?et 

if  thero  be  any  glebe  it  shall  pais  by  lease  ander  the  general  UMne  of  panonage. 


I 


E.  10  Hen.  7.  A. D.  1495.    [10  H.  7.  £1. 19]    Br.  Counte. 96.  ^495. 

N  debt  brought  by  Faringdon  he  declared  that  he  leased  certain  tithes  to  the  A  dedarat^oniq 
defendant  rendering  to  him  a  certain  ^um.     Kehle  took  two  exceptions,  debt  for  titbes 
one  for  that  no  lease  by  deed  was  shewn ;  the  other  for  that  he  had  conveyed  Tj*?  ^^^^^  ^ 
no  interest  to  himself  in  the  tithes,  for  he  is  not  parson,  nor  has  he  shewn  that  piJ^^had 
the  parson  leased  to  him,  and  he  leased  over.     And  as  to  the  first  exception  oonveyedno 
notlung  was  said  by  the  justices :  and  as  to  the  other,  it  was  cleariy  without  bter^t  to  him- 
qnestion  adjudged  that  the  declaration  was  not  good.    KehU  afterwards  suffered  sd^inaamiich 
himtoam^  this,  for  otherwise  he  could  not,  as  the  declaration  was  of  another  !|]J^|^^^^h^ 
tenn.    Q^noia.  Sewn  that  the 

pafson  laaaed  to  htai,  and  be  leaied  over ;  bat  the  declafadon  was  allowed  to  be  amended.  To  aa  exception 
that  no  lease  by  deed  was  ihew%  nothing  waa  said  by  iba  eoort 

toim  I.  o  E.  15 
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E.  15  Hen*  7.  A.D.  1500.  K.  B.    [15  H.  7.  8. 1.] 
1500.  Bn  Lease,  15.    Incident  7- 

A  lease  of  a  rec-  'MOT A,  that  the  panon  of  St.  Duiistans  in  the  West  by  the  Temple  leased  to 
tory  for  a  term  "^^  the  wardens  of  that  church  his  rectory  of  St.  Dunttans  in  the  West, 
of  years  without  .without  deed,  foT  a  term  of  years.  And  it  was  held  to  be  a  good  lease  by  the 
to  h«  r^,  and  j«s*i«««  '^  ^^^  Kvsk'h  Bench.  And  by  this  lease  of  the  rectory  they  shaU  have 
that  by  such  the  tithed  and  oflSerings  of  that  church,  for  they  are  incident  thereto.  And 
lease  the  tithes  although  he  had  no  parsonage-house,  but  only  the  church  and  churchyard, 
and  offermgs  yet  it  18  a  good  lease,  and  they  pass  by  it.  And  if  the  wardens  be  ousted  of 
d"  t  S  ***  to"  ^**^  offerings,  ^c.  they  shaU  have  ejectment.  And  all  this  was  agreed  by  all  the 
ohhoughthere  j^^^^^^ ^  ^  King's  Bench,  and  the  law  is  the  same  if  one  lease  a  hun- 
vas  no  par-        died,  for  it  is  a  freeholds 

sooage  house  hot  only  a  church  and  ofamdiyard.  Bro.  adds,  yet  it  teems  ti(hetf  or  offerings  only  cannot  be 
leased  witlwut  dqed,  ao-moBe  Uuui.a  rent.    Eijeotnieiit  lies  if  the  lessee  be  ousted  of  the  offerings,  jcc. 

J^  M.  16  Hen.  7.  A.  D.  1501.    [16  H.  7.  3-  8.] 

In  debt  for  TN  debt  the  plaintiflF  declared  far  arrears  upon  a  lease  of  a  parsonage  ior  a 
arrears  upon  X  xerm  of  years.  After  verdict  for  the  plaintiff,  the  defendant  moTed,  in 
nLe  i^ter''  '"^'^^  ^  judgment,  that  the  lease  was  made  without  deed,  and  a  parsonage  is  a 
▼erdCt  it  was  tlung  not  in  demesne,  but  another  profit  grantable,  of  which  livery  and  seisin 
moved  in  arrest  cannot  be  made.  And  also  issue  was  joined  upon  Ictjy  by  distress,  and  a  par- 
of  judgment,  sonage  properly  consists  of  tithes,  so  .not  distrainable.  Et  nan  allocatur,  for 
that  the  lease  every  parsonage  shall  by  intendment  have  glebe  land,  and  so  seised  in. a  man- 
ouifdccd^- Tut^  ^^^*  P*'*  ^^  demesne,  and  part  in  services  :  so,  by  lease  of  the  parsonage,  all 
the  court  held  ^^^  maikes  the  parsonage  passes  without  deed,  &c.  Quod  not  a,  &c. 
that  every  parsonage  should  be  intended  to  have  glebe,  and  so  consisting  in  a  manner  part  in  demesne  and  part 
ia  services,  by  lease  of  the  parsonage,  all  that  makes  the  parsonage  passes  without  deed. 

J^^  M-  ao  Hen.  7.  A.D.  1505.  K.B.     [20  H.  7.  1«.  22.] 

A  parsonage       J>EDE,  J.    The  count  is  not  good  5  for  he  has  declared  on  a  parol  lease, 
which  consists        *  whereas  a  county  cannot  so  pass,  for  it  is  a  thing  which  lies  in  grant  5  as 
^'d^^blati^**^^  *  parsonage  which  consists  wholly  of  tithes  and  oblations,  or  rents,  commons, 
and  which^°''     ^^  ^^^  ^®  >  '^^  therefore  he  ought  to  have  declared  on  a  deed, 
therefore  lies  in  f^mi,  cannot  pass  without  deed.    By  Rede,  J. 

E.  21  Hen.  7.  A.  D.  1506.  K.  B.    [21  H.  7.  21.  1 1.] 
,J^^  .  Br.  Lease,  20.    Trespas.  210. 

TThe  court  held  MOT  A.  Pigot  came  to  the  bar  of  the  Kings  Bench  and  asked  this  question 
tRat  the  church,  .,  of  t|ie  judges,  whether  if  a  parson  lease  his  rectory  without  deed,  the 
Md^Hth"^'  ^^^^  ^^  P*** ^  FiSEVX  and  TasMAiLB  said  they  would;  for  the  church,  the 
make  the  rec-'  churchyard,  and  the  tithes  make  the  rectory,  and  the  whole  will  pass  by  parol 
tory,  and  that  under  the  name  of  rectory,  and  the  parson  shall  have  trespass  for  trees  cut  and 
the  whole  would  carried  away  from  the  churchyard ;  tor  breaking  and  entering  the  church.  But 
pass  1)7  parol     they  Were  of  opinion  that  the  parson  could  not  lease  the  tiSies  only  without 

under  the  name    j  J^    •  n.,^  j   *  ^^ 
«rf  rectory  ;  but  ^«^-     Q«»^  »«»<«. 

thpy  were  of  opinion  that  the  parson  could  not  lease  the  tithes  only,  without  deed.    Bn»  adds,  qiuare  if  the  par- 
.  sonage-house,  the  glebe,  and  offerings,  would  not  pass  by  a  demise  of  (he  rectory  only  without  other  words. 

,^J^^  M.  30  Hen.  8.  A.D.  1539.    [t)y.  43.  a.]     1  Gw.  118. 

Titties  sua-  TF  the  parson  of  a  church  purchase  a  manor  within  hi^  parish,  now  by  this 

pendedbif  unity  X  purchase  and  unity  of  possession,  the  manor  which  was  titheable  before  is 
^^^^^  made  untitheable,  because  he  cannot  pay  tithes  to  himself  5  but  If  the  parson 
dpon  sertranoe  ^^^^^^  *  '^'^^  ^^  ^^  parsons^  and  vectory  to  a  strange;  then  the  parson  faim- 
ofincbpoa-       aelf  ^hall  pay  the  tithes  of  his  manor  to  the  lessee  of  the  rectory:  and  \f  the 

.    panon 
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fvmm  make  a  feaffment  of  the  manor,  the  feoflfoe  shall  pay  tithes  to  the  panoii        1539. 
so  enfieoffingy  becauae  tithes  cannot  be  extinguished  by  any  unity  of  possession, 


as  a  rent*charge  may  which  is  issuing  out  oi  the  land  $  but  tithes  are  due  by  ^^<^d,  are  re- 
the  law  of  God  ex  debito  for  the  occupation  and  tillage  of  th^  occupier  in  whose  a'larim  pur-™ 
hands  soever  the  land  ONne^  if  it  be  not  the  hands  of  the  parson  himself.    And  chases  a  manor 
all  this  matter  was  agreed  by  tbe  judges  and  Serjeants;  but  they  differed  in  within  his  rec- 
ppiinonsy  whether  if  the  parson  let  parcel  jof  his  glebe  for  years  or  life,  re-  ^^^y>  ^^  ^® 
aerring  rent,  the  lessee  should  pay  tithes^  or  not  ?     Quttre  mae,  ule  recto^'  'bl' 

aells  the  manor. '  Tithes  are  due  by  the  law  of  God,  for  the  occupation  and  tillage  of  the  occupier  io  whose 
haods  soever  the  land  coine«».if  it  be  not  in  the  hands  of  the  paraon  himselt  Qn^rn,  whether  the  lessee  of  tbe 
l^lebe  of  tbe  paiaon  for  jean  or  life  shall  pay  tithe  thereof? 

32  Hen.  8.  A.  D.  1541.    [Mar.  N.  C.  92.    Br.  Dism.  17.]  1541. 

TT  was  said  that  if  a  parson  demise  his  glebe  to  a  layman,  there  he  shall  pay  Glebe  demised 
-*-  tithes ;  otherwise  oc  the  parson  himself  who  keeps  them  in  his  own  bands,  to  a  layman 
And  that  landa  b^ore  discharged  of  tithes,  shall  be  ever  disdiarged  of  them,  "ball  pay  tithe. 
Yet  if  he  who  has  puchaaed  a  manor  and  rectory,  which  is  discharged  of  JJ^h^^°  ^f 
tithes,  leases  part  of  his  demesnes,  the  lessor  shall  have  tithes  thereof,  becanse  ti'^es^baH  be 
he  has  the  parsonage.  ever  discharged 

of  them. 

H.  6  and  7  Edw.  6.  A.  D.  1552.     [Dy.  79-  a.]  J.^^ 

A   MAN  had  used  to  pay  for  the  tithes  of  a  close,  for  the  space  of  sixty  A'Pfatabition  to 

-^*-  years  or  more,  only  twelve-pence  by  tbe  year,  to  the  parson  or  vicar  for  th«  spiritual 

the  time  being ;  and  the  parson  now  had  a  farmer,  who  suecf  in  court  christian  ^^^  "^[  f^" 

for  the  tithes  in  kind ;  and  he  pleaded  this  payment  of  twelve-penoe  for  y^^  reused  to 

tithes,  and  it  was  not  allowed  by  the  ecclesiastical  judge,  but  sentence  given  ajiow  a  nodus 

there  for  the  farmer.     A  prohibition  was  granted  in  this  case  in  K.  B.  upon  of  isd.,  which 

good  advisement,  with  the  said  averment  in  the  surmise,  that  the  court  christian  ^^  ^^,    ■ 
would  not  admit  the  said  plea  there.    And  although  this  rent  was  issuing  out    f  ^^^'"n 

of  the  land,  so  that  it  is  such  rent  as  he  could  have  assise,  or  distress  for,  yet  Hj^^  q(\  ^i^se. 
prohibition  shall  be  granted  by  the  opinion  of  the  court.    Yet  qwtre  8  E,  4. 
£13.  13.]  (1)  and  the  court  christian  would  not  allow  such  matter  as  above  as  a 
modtu  decmwudii  and  therefore  in  reason  a  prohibition  shall  go. 

(1)  Ante,  p.44. 

E.  7  Edw,  6.  A.  D.  1553.    [Dy.  83.  a.]     1  Gw.  1 19. 
Tbe  Dean  and  Chapter  of  Bristots  or  The  Serjeants'  Case.  1553. 

^■''fflB  caae  of  the  new  Serjeants  was,  the  assize  brought  by  the  dean  and  Portwu 
-^    chflEpter  of  Bristol  against  a  parson  for  a  portion  of  tithes  in  North  daise, 
Gemey,  in  the  county  of  G^oester,  in  which  divers  exceptions^  were  taken  to  ^  portion  of 
the  writ,  and  to  the  plaint  which  oomprdbended  the  title  of  the  plaintiiEi,  upon  ^^'^j'h^,  ^^l 
which  was  a  demurrer  in  law.     1 .  The  first  was,  becanse  the  writ  was  of  *'  free-  profit  of  tith^ 
hoU'*  where  it  should  be  of  a  '« portion  of  tithes."    2.  Also,  that  the  writ  within  the 
ought  to  have  been  brought  as  well  against  the  teattot  of  the  land  as  against  parish  of  ano- 
the  disseisor,  as  m  assize  ^  rent  charge.    But  see  statute  32  H.  8.  c.  7.  [s.  7.]  ^^^^  ^'i^' 


answers  this  exception.    3.  Also,  for  lliat  the  plaint  is  uncertain^  «.  **  cif  ^j^^  ^^  ^ 
**  a  certain  portion  of  tithes  of  gatbs,  bay,  wool,  and  lambs,  annually  arising,  before  the 
**  lenewii^,  and  growing  of  and  in  two  hundred  acres  of  land,  twenty  acres  of  council  of 
**  meadow,  and  one  hundred  acres  of  pasture,  with  the  appurtenances,  in  North  ^^^^,  ^^, 
''Cemcjr."    4.  Also,  that  the  statute  82  H.8.  c.  7.  which  gives  temporal  ^"Jl^^foffoj 
actions  for  titfiea  and  spiritual  pn^ts  ought  of  necesnty  to  be  recited  in  the  ^^  q^  ^o 
plaint.     5.  Also,  for  thai  the  form  of  pleading,  which  was,  s,  *^  of  a  portion  of  distnbnte  and 
**  tithes,  &c.  in  his  d^Ddesne  as  of  tee,"  is  not  good  3  for  tithes  are  not  in  pay  his  tithes 
demesne  any  more  than  an  advbwson.    d.  Also,  that  the  title  was  double,  Mhe<^ose,or 
because  it  is  alleged  that  *'  one  I.  late  prior  of  S.  was  seised,  kt.  in  foe  in  right  JJJJ^f  ^  any 
''  of  his  church,*'  and  that  ''  he  &nd*all  Us  predecessors  were  seised,  &c.  from  church,  accord- 

D  2  "  time  ing  to  his  best 


bi  trrafi  cAsfis. 

155d.  **  timfe  immemorial  }*'  and  so  tlie  pre9cri]ition  canies  a  doaUt  face.    7.  Abo, 

TBB  DBiir  Of  for  tiiat  tiie  words  in  the  title^  8.  **  by  virtue  whereof/*  are  uncertain  to  what 

aBxtTOL'9  iiiing  tliey  shall  be  referred.    8.  Also  it  is  alleged  that  king  H.  8.  was  seised 

x^Vj  ^  *^  ^"**  portion  by  reason  of  the  suppression  of  the  said  late  priory,  which 

\^^^^  was  under  three  hundred  marks  in  his  demesne  as  of  fee,  without  saying  in 

mS2'°5aint  of  "6**^  ^^  ^*«  ^^^^»  ^^^  '^^  ^^*  ^  ^^^  ^^  ®^  suppression,  in  27  H,  8.  [c.  28.] 
**  a  certain  por-  the  possessions  of  such  little  abbies  and  monasteries  are  annexed  to  the  crown. 
tionof  tiUies''  9.  Also  in  the  conveyance  of  the  said  portion  of  tithes  by  the  grant  of  king 
>•  good-  H.  8.  to  the  said  dean  aud  chapter,  the  christian  name  of  the  said  dean  u 

A»«»  ofapor-  emitted.  10.  Also  it  is  alleged  that  the  said  king  H.  8.  gave  and  granted  the 
a  detn  and  *  ^  aforesaid  portion  of  tithes  among  other  things  by  the  name  of  all  that  portion 
chapter,  and  de-  of  tithes  arising,  &c.  out  of  the  demesne  lands  of  the  archbishop  of  York, 
mnrrer thereto;  lying  and  being  in  North  Cemey,  in  the  said  county  of  Gloucester,  to  the  said 
******"*»  ,  late  monastery,  lately  belonging,  &c.  and  then,  or  lately  in  the  tenure  of  E. 
d$  ^^JtmJ^  Tame,  knight,  &c.  and  there  is  no  averment  in  fact  that  the  lands  put  in  view 
aimio.  <^  which,  &c.  were  demesne  lands  of  the  archbishop,  and  in  the  tenure  of 

t.  The  terra-  E.  Tame.  And  this  was  the  most  doubtful  and  material  exception,  by  the 
tenant  was  not  judges.  Also,  the  matter  in  law  is,  1.  Whether  the  dean  and  chapter,  being 
joined  with  the  ^  y^j  politic,  of  whom  the  statute  makes  no  mention,  but  only  of  a  person  or 
diMcuor  m  the  ^^^^^^  ^  ^^l^j^  ^^  benefit  of  the  statute  >  and  also,  2.  Whether  the  tithes 
S.  A  plaint  of  m  their  hands,  being  spiritual  persons,  can  be  demanded  in  the  temporal  court, 
*'  a  ceruin  por-  as  lay  or  temporal  things,  or  not  ?  and,  3.  Whether  the  tithes,  by  the  statute 
tkm/'&c.  is  of  27  [H.  8.  c.  28.]  (which  is  the  statute  of  this  suppression)^  or  by  the  32 
4?^Th*^tnte  P^'  ®*  ^'  ^'^'  "*  msAe  lay  or  temporal  by  any  words  in  the  said  statutes  ?  . 
5S IL  B.  c.  7.  is  not  set  oot  5.  The  writ  was  of  tithes  in  demesne  as  of  fee.  6.  For  that  the  tide  was  pleaded 
donUe*  s. "  diat  I.  late  prior,  &c.  was  seised,  &c.  in  right  of  his  church ;  and  that  he  and  all  his  predecessors 
were  seised*  &c.  ftom  time,  &c."  f .  It  is  uncertain  to  what  the  words  '*  by  rirtue  whereof"  in  the  title  refer. 
8.  The  king  is  not  stated  to  be  seised  of  the  tithes  in  right  of  his  crown.  9.  The  christian  name  of  the  dean  is 
omitted.  10.  For  that  tlie  tithes  In  suit  are  not  arerred  *'  to  be  parcel  of  the  demesnes  of  the  archbbhop  of 
York,  late  in  the  tenure  of  E.  T*"  as  thej  were  described  in  the  king's  grant  of  them. 

Answer  to  1st         As  to  the  first  exception,  it  seems  that  the  writ  is  good  j  for  when  a  man 

objection.  tigig  a  special  remedy  at  the  common  law  provided  for  by  writ  in  the  register, 

fifh*"  *S!ewrit    ^^^  senres  only  for  one  case,  and  for  one  thing,  and  afterwards  a  like  remedy 

shall  be  ds  Ubero  ^  provided  by  the  statute  in  another  case,  and  for  another  thing  than  there  was 

tuttmrnto,  and     any  help  for  at  the  common  law,  the  general  writ  ready  framed  shall  serve  in 

the  plaint  and      the  new  case,  and  the  special  matter  shall  be  shewn  in  the  count,  unless  a  spe- 

^h'^i^r""  'ml    ^^^  "^^  ^  expressly  provided  in  the  statute  j  as  the  writ  of  an  m  vita  at 

*P®^  *  common  law  served  only  upon  a  discontinuance  in  which  the  demise  of  the 

husband  b  supposed  by  the  writ,  and  by  the  statute  of  Westm.  2.  c.  3.  a  aii 

m  viid  is  given  upon  a  recoveiy  by  defendant,  and  no  form  of  writ  there 

framed,  wherefore  the  common  writ  supposing  a  demise,  which  is  false  in  fact, 

ihall  serve,  &c«    So  divers  writs  of  prctdpe  quod  reddat  are  now  by  statute 

^      against  cettug  que  vse,  and  pernor  of  the  profits,  although  he  is  not  tenant  of 

the  land  5  and  the  form  of  the  writ  at  common  law  is  not  altered  by  that :  so 

the  statute  of  4  H.  7.  [c.  1 7.]  gives  a  writ  of  right  of  ward  for  the  heir  and 

land  of  catuy  que  use  of  land  holden  by  knight-serrice  $  as  if  the  ancestor  had 

died  seised  in  demesne,  the  writ  of  ward  at  the  common  law  shall  serve,  which 

supposes  that  the  ancesUnr  held  his  land  by  knight-service,  which  is  fieise,  bat 

the  special  matter  shall  be  declared  in  the  declaration.    So  the  tenant  by  elegU 

or  statute  who  hath  only  a  term  and  Chattel  shall  have  assize  if  he  be  ejectoii 

by  the  statute,  as  of  mefaold,  and  the  fcum  of  the  writ  is  of  freehold,  and  not 

of  a  term,  &c.    Then  if  a  general  writ  shall  serve  in  a  new  case  where  the  writ 

in  its  supnosal  is  false,  d  fortiori  the  general  writ  of  assize  in  this  case,  which  is 

not  false  Imt  true  (for  tithes  are  now  at  this  day  made  lay  and  freehold  by 

reason  of  the  said  statute),  shall  well  serve.    And  although  the  said  statute  of 

32  H.  8.  that  a  man  shall  have  original  writs  for  tithes  as  the  case  shall  require 

to  be  devised  and  granted  in  the  king's  court  of  chancery,  yet  if  the  chanc^lor 

think  this  general  form  of  writ  of  assize  of  novel  disseisin  good  without  devising 

a  new  §onn,  that  is  well  enough  in  this  court ;  but  we  have  a  doctrine,  that  ^ 

A  man  h^ve  a  writ  framed  in  tibe  register  for  his  speoiat  ciue  besides  the  general 

writ. 
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iviilyttidheiue  tbe  general  writ  fbr  his  special  case,  ii  shall  abate,  as  In  assize 
of  oonunoD  the  writ  shall  be  of  commoa  of  pasture^  and  thoe  are  no  fonns  of 
writs  of  assize  except  those  two,  wherefore,  &c.  And  see  7  H.  7'  [2.  a.]  in 
trespass  by  the  husband  and  wife  of  a  close  broken  and  his  goods  taken, 
and  count  of  a  trespass  done  to  the  wife  while  single,  that  shall  abate  the 
writ,  &c. 

Aa  to  tbe  second  exception,  8,  Whether  the  tenant  of  the  land  shall  be  named  Answer  to  9d 
in  this  case,  or  not  ? — ^it  seemed  that  he  needs  not,  for  the  words  of  the.  statute  ^* 
32  [H.  8.  c.  7.  s«  7.]  are,  **  That  if  any  one  be  disseised,  deforced,  wronged,  Assife  lies  of 
'^  or  otherwise  kept  from  their  lawful  inheritance,  state,  seisin,  possession,  &c.  tithes  io  the 
'^  by  any  other  person  or  persons  claiming,  or  pretending  to  have  interest  or  ^°^  ^^slh^  t 
'<  title  in  or  to  the  same,  that  then  the  person  so  disseised,  deforced,  wronged,  ^[[^7he 
".  &c.  shall  have  their  remedy  in  the  king's  temporal  courts,  &c.  as  the  case  tene-tenant. 
'<  shall  require,  for  the  recoTcry,  getting,  or  obtaining,  &c.  by  original  writs  of 
''  fntcipe  quod  reddat,  assize  c£  noyel  disseisin,  mori  d*ancegtar,  &c.  in  like 
'f  manner  and  form  as  they  should  or  might  do,  for  lands,  tenements,  or  here- 
"  ditaments,  in  such  manner  to  be  demanded;**  wherefore  it  is  not  necessary 
tp  name  the  tenant  of  the  land,  as  in  assize  of  rent  charge  or  seek,  which  are 
things  against  common  right,  &c.   And  besides,  for  any  thing  that  is  yet  shewn, 
the  tenant  in  assize  may  be  tenant  of  the  land,  &c*  for  he  hath  demurred  in 
l^w  to  the  title,  and  no  plea  is  offered  that  there  is  no  tenant  of  the  land  named 
ijk  the  assize,  wherefore  it  seems  that  this  point  ought  not  to  be  argued  in  this 
case.    It  seems  also  that  no  man  can  be  tenant  or  pernor  of  a  tithe  but  he  who 
takes  it;  apd  there  is  a  difference  between  rent  and  tithe,  for  tithe  is  not  issuant 
out  of  the  land  as  rent  is,  nor  to  be  paid  by  the  hands  of  the  tenant,  as  rent  is. 
See  for  that,  the  case  40  £.  3,  [24.  pL  25.]  that  great  de&ult  is  in  the  tenant 
l£  the  rent  be  not  paid,  and  he  shall  be  adjudged  a  disseisor.    Also,  note  the 
last  proviso  in  the  statute  of  32  [H.  8.  c.  7.  s.  8.]  that  against  him  who  refuses 
or  denies  to  set  out  bb  tithes^  or  detains  them,  remedy  is  only  given  in  the 
ecclesiastical  court. 

'^  Of  a  certain  portion  of  tithes,  &c.'*  This  seems  good  enough,  and  cannot  Answer  to  Sd 
be  devised  any  b^ter.    And  first.  It  is  common  learning  in  the  Book  of  Assize  ^^> 
in  divers  places^  that  a  man  needs  not  use  such  precision  and  certainty  in  the  In  asdae«  plaint 
plaint  of  an  assize  as  in  other  writs  of  jnwdpe  quod  reddat ;  for  in  8  Ass.  [1.]  **^  certain 
wood  was  pat  before  pasture  in  a  plaint,  which  is  contrary  to  the  order  and  ^^ha  **  is  sood 
foim  of  a  frmdpe  quod  reddat,  according  to  the  verse;  and  a  plaint  was  of  the  gnd  certain 
annual  rent  of  one  robe,  or  twenty  shillings,  in  the  disjunctive,  which  would  enongh. 
not  hove  been  good  in  a  pnedpc  quod  reddat ;  and  of  a  certain  piece  of  land, 
and  that  is  good  ill  assize  without  any  contents  certain.    So  one  brought  » 
plaint  in  D,  only,  and  there  were  two  D.*s  in  the  county,  and  neither  .of  them 
without  an  addition,  yet  the  assize  and  plaint  was  well  enough ;  and  the  reason 
as  I  understand  is,  that  the  judgment  in  assize  differs  from  other  writs,  for  he 
reeovers  seisin  of  the  thing  put  in  plaint  by  the  view  of  the  recognitors,  and  it 
is  sufficient  if  the  thing  in  phdnt  be  so  certain  and  plain  that  the  recogniton 
can  put  the  plaintiff  in  possession.    And  now  because  this  term  **  portion  of 
*'  tithes**  is  uncertain,  and  unacquainted  in  our  law,  it  is  necessary  to  consider 
its  nature  and  quality  for  the  ministers  of  our  law  now,  because  it  is  mcorpo- 
rated  and  made  parcel  of  the  body  of  our  common  law.    I  understand  a 
*'  portion  of  tithes '  tp  be  where  a  man  has  any  profit  of  tithes  within  the  parish 
of  another  parson,  or  vicar^  and  its  origin  was  before  the  Council  of  Lateran, 
at  which  time  it  was  lawful  for.  every  one  to  distribute  and  pay  freely  at  his 
will  his  tithes,  or  any  portion  thereof,  to  any  church,  according  to  his  best 
devotion ;  and  there  was  no  restraint  to  any  church  or  parish  in  certain  j  so  by 
continuance  that  grew  to  a  right  and  title,  and  this  was  so  given  for  prayer^er 
devotion,  &c.    Tlien  to  consider  the  certainty  here,  in  every  word  of  the 
plaint  is  certainty.   Fvrsty  The  word  **  certain**  is  an  adjective  or  relative  which 
expresses  a  certainty  and  particularity,  and  especially  in  the  singular  number, 
unless  it  be  coupled  with  an  adjective  or  substantive  imcertain,  as  ''  a  certain 
"  person  unknown,'*  and  ^*  of  the  death  of  one  unknown,**  &c.  for  then  it  does 
not  make  any  d^moRstrMtion  j  but  being  joined  with  a  substantive  certain,  as 
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''  in  a  eeriain  pkc^  calbsd/>  it  is  otherwiie ;  80  bcre  '^pdrdon**  is  a  nibtttfitrre,^ 
and  by  tbe  words  following,  "  s.  of  tithes  of  sheaves  of  ooni,  hay,  'wool,  and 
"  lambs,"  tbe  kind  and  quality  of  the  tithes  are  named  and  expressed ;  and 
here  the  measure  or  quantity  oi  tit^  cannot  be  eiq>res8ed  $  for  altiboogh  the' 
defendant,  in  the  year  of  the  disseisin  committed,  todt  one  hundred  sheaves  of 
com,  two  cart-loads  of  hay,  two  stones  or  poimds  of  wool,  and  ten  lambs,  yet 
the  disseisin  is  made  of  the  entire  tithe,  which  is  a  thing  vncertain  m  numter, 
for  the  goodness  and  fruitfulness  of  the  year  is  casual  and  uncertain,  and  for 
that  reason  it  is  impossible  to  limit  the  portion  more  certainly.    And  besides, 
it  is  alleged  and  declared  that  this  portion  of  tithe  is  a  thing  of  kmg  eootiim- 
ance  and  antiquity,  and  in  the  country  there  the  certainty  and  quanUty  is  vrell' 
known,  so  that  the  plaintifi'may  vrell  recover  his  sieisin  of  this  portion  of  tithes 
by  the  view. of  tjhe  recognitors.  Sec.  wherefore,  &c.    And  see  H^  11  H.  4.' 
[40.  4.]  In  debt — fracipe  quod  reddat  a  certain  portioo  of  land  is  good  by 
Skbene,  and  allowed  by  Hill,  without  shewing  how  much  that  portion  con*' 
sists  of.    And  besides  4he  statute  32  H.  8.  is  plain,  that  assize  and  prtedpe 
quod  reddat  lie  for  a  portion  of  tithes ;  wherefove,  he. 

The  statute  of  32  H.  S*  needs  not  to  be  set  out ;  and  that  for  two  reasoiis  : 
1.  Because  that  statute  is  general  and  universal,  and  runs  over  the  whole  king- 
dxan,  and  concerns  every  person  or  persons  who  have  any  such  spiiitual  profit : 
then  the  Judges  of  every  court  ore  bound  chiefly  to  take  notice  of  this  law, 
inasmuch  as  it  gives  them  jurisdiction  and  power  to  hold  ptea  of  that,  which, 
before  the. statute,  tbe  comm<ni  law  took  no  cognizance  of  j  and  sudi  general- 
law  is  not  of  necessity  to  be  alleged:  and  this  vras  ruled  in  enor  ^  H.  6.' 
[15  pL  5.]  tubjtKtf  in  the  Exchequer  Chamber.  Also  in  4  E.  4.  [22  a.  b.]  in 
the  case  of  Lord  Hungerfordy  In  traverse,  and  other  books:  and  so  it  is,  when 
a  man  is  acquitted  by  a  general  pardon,  by  parliament  j  and  he,  bdng 
arraigned,  does  not  plead  it,  but  puts  himself  upon  trial,  and  is  acquitted;  he 
shall  not  have  conspiracy,  for  he  was  not  legally  acquitted}  since  the  Judges 
ought  to  have  allowed  him  his  pardon  without  pleading  it.  And  furdier,  ti^is' 
statute  doth  not  give  any  new  writ  or  actioti  which  was  not  before  at  common 
law;  but  joins  and  annexes  other  things  which  are  to  be  demanded  by  writs 
original  at  common  law;  by  which  they  were  not  demandable  before.  And 
therefore  it  may  be  well  likened  to  the  case  of  14  H.  4.  [20.  a.]  in  mainte* 
nance;  where  the  case  was,  that  connzance  of  plea  was  granted  to  Bristol  of 
all  pleas ;  and  afterwards,  there  was  an  action  of  debt  given  by  statute  for  a 
thing,  for  which  no  action  of  debt  lay  before;  they  shall  have  conuzanoe  of 
this  action,  because  the  same  action  was  before  at  comaaon  law:  but  if  the 
statute  had  given  a  new  action  which  never  was  before,  tt  is  otherwise;  so 
here,  &c.  And  this  statute  also  gives  a  power  and  jurisdiction  to  the  temporal 
courts  to  hold  plea  of  tithes  in  these  cases :  and  I  never  understood,  that  the 
plaintiff,  shall  be  compelled  to  shew  the  power  and  authority  of  the  Judges  and 
court  in  his  writ  or  declaration ;  but  that  is  for  the  defendant  to  allege,  and  to 
take  exception  to  the  jurisdiction  of  the  court,  as  of  disability  of  the  person  of 
the  plaintiff,  and  things  of  that  sort :  and,  for  these  reasons,  I  think  that  he  is 
under  no  necessity  to  allege  the  statute,  any  more  than  it  hath  been  usual  for 
the  statute  ofR.3.  [I.cl.]tobe  alleged,  when  a  man  plead  a  fooflment  of 
cestuy  que  use  ;  or  at  this  day,  if  a  man  plead  a  foofiinent  to  an  use,  it  is  more 
than  is  necessary  to  allege  the  use,  executed  by^  force  of  the  statute  of  uses 
27  H.  8.  [c.  10.]  And  so  at  this  diay,  if  a  man  vrill  plelid  a  devise  by  will, 
shall  he  be  forced  to  all^  the  statute  of  wills  >  It  seems  deariy  he  slmll  not. 
Wherefore,  &c. 

It  seems  also,  that  tithes  are  demesne,  for  they  are  tangible  and  vis3>Ie;  and 
also  the  esplees  alleged  in  a  writ  of  right  of  advowson  of  a  chureh,  or  of  tithes, 
are  by  taking  great  tithes  and  small  tithes,  and  oblations^  &c.  therefive  it  is 
not  like  a  reversion,  suit,  fealty,  or  such  like,  which  are  not  manurabk  or 
tangible.    WherefcMre,  &c. 

It  seems  also,  that  the  prescription  does  not  make  the  title  double,  for  die 
seisin  of  the  portion  only  does  not  make  a  good  title  in  the  prior  of  S.  any  more 
than  of  a  rent,  or  any  other  thing  or  profit  in  the  soil  or  foe  of  another,  which- 

commenced 
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mmauamA  fegaiiitt  coiunoD  jkhl:  ks,  in  all  theiB  cmm,  die  eommaieeaMBl       .I5S3. 
of  U  ought. dF  neoessity  to  be  aUeged  by  faiiu  who  b  to  iiiak«  title  to  it«  .whether   vhb  aban  ov 
he  be  a  pnvy  or  stiwger  thereto;  for  it  ia  oootrivy  to  reaaon  to  charge  the      Bii"TOL'a 
inheritaoce  or  £wehoId  of  another^  without  shewing  a  substantial  foundatMAi      ,^*'V 
far  it.    Then  here  admits  that  the  prior  had  been  seised  of  this  portion^  which  »or^ono?titfies, 
ought  to  be  iDlended  to  be  in  the  parish  of  which  the  prior  himself,  was  neither  demiuMlBnt  pre- 
panon  nor  vicar,  shall  this  seisin  make  him  a  title  to  this  portion  without  pre*  pcribet  in  U» 
scriptioD?   I  think  not :  and  theo  the  seisin  is  not  material,  nor  traveraaUe,  STf''.^^^' 
but  only  the  prescription;  for  the  king  cannot  make  oUier  title  to  it  than  the  ^ouU^UtLT 
prior  tiiaaeli^  who  could  by  no  means  make  out  a  good  title  to  himself,  but  by 
grant  or  presGri|yfeioD.    Wherefore,  &c»    Besides,  the  prescription  declares  tl4 
manner  m  which  Uie  prior  was  seised,  s.  **  &om  time  vrhueoi"  &c. ;  and 
there,  ^s  only  is  tnversable,  and  not  the  seisin,  fior  he  cannot  allege  the  prfr» 
scriptkm  unless  he  allege  the  seisin  also:  as  in  a  tdre/adoi  to  execute  a  nne^ 
the  seisin  of  his  ancestor  with  a  feoffineni  is  not  double,  for  he  cannot  allqi^e 
the  one  without  the  other ;  so  here,  &c. 

*'  By  virtue  idiereof.*'  It  seems  that  these  words  shonki,  of-  necessity,  be  Answer  to  rth 
referred  to  all  the  mean  d^:rees  and  steps  before  enwessed,*  by  which  the  said  ^^j* 
portaon  is  conveyed  to  the  possession  of  the  kingi  of.  which,  the  first  degree  is 
the  seisin  of  .the  prior  by  prescription:  the  aecond,  the  siqypression  of  the 
piioiy  by  act  of  pariiament  in  27.  with  the  averment  that  it  was  under  the 
value  of  two  hundred  pounds  per  anmmi,  and  ako  one  ef  the  three  orders  er 
habits  of  religion,  «• ''  monks,  canons,  and  nuns  ;'*  the  third  step  is,  that  the 
king  by  the  act  is  deemed. and  judged  in  actual  and  real.posMissidn'Of  the 
portion :  and  all  these  matters  are  degrees  and  means  to  induce  title  to  jtha 
poasession  of  the  king,  and  no  one  of  them  is  sufficient  to  do  tUs  without  the 
other,  but  altogether  are.  And  the  nature  of  these  words,  /'  by  virtue  wiiereof,** 
is  well  czplamed  and  dechurtd  in  7  H.  7.  [3,  4*]-  in  trespass  lor  trees  cut  and 
carried  away,  where  it  is  holden,  that  the  **  by  virtue  whereof*'  neo  cuget  nee 
mmmJt  9enUmtiam  eed  iantum  coafirmat  yramiUa:  as  if  the  defendant  there 
pleaded  a  feofinient  of  the  soil  where  trees  grow  made  to  the  ]^aintiff  {or  the 
use  of  a  stranger,  "  by  virtue  whereof'  the  stranger  granted  the  trees  to  the 
defendant,  that  is  bad;  for  the  feoffinent  to  an  use  Sd  not  make  the  grant 
good,  without  averring  the  continuance  of  the  use  until  the  grant  of  the  trees, 
iriiich  thing  is  not  implied  by  the  "  by  virtue  whereof  $ '  wherefore,  as  I 
understand  it,  a  better  form  of  pleading  could  not  be  devised  than  was  in  this 
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In  his  demesne  as  of  fee."    This  seems  good  enough,  without  saying  *^  in  Answer  to  8th 
right  of  his  crown,'*  and  is  the  best  mode  of  pleading ;  for  it  appears  before,  Obj. 
by  the  statute,  that  the  king  ought  to  have  the  said  monasteries,  to  do  with  It  is  soffideut  to 
them  accordii^  to  his  good  pleasure,  for  the  honour  of  God,  and  the  weal  of  "f JJ^  ^'^^  ^ 
the  kingdom :  and  then  to  make  the  law  dear,  and  without  any  doubt,  this  is  {{leti^^^t ^ 
better  pleaded  than  to  say  ''  in  right  of  his  crown ;"  for  this  might  create  an  sappramcm  of 
aigument  and  doubt,  whether  he  could  sever  it  from  his  crown  or  not,  although  ui  abbey,  that 
it  seems  sufficiently  clear  that  he  might ;  yet  to  allege  that  whldb  is  dubious  he  ia  seised 
and  disputable,  when  it  may  wellbe  alleged  fidly  and  cleariy>  would  be  impo-»  Jc^o'  "in  hit 
fitic  in  pleading.    And  let  us  grant  also,  that  it  were  necessary  to  allege  ''  in  t^!^^^ 
**  light  of  Ihs  crowtt/'  still  the  manner  of  pleadmg  before  is  sudi,  that  the  kiug  sayiag,  **  m 
necttsarily  most  be  seised,  as  if  the  act  gave  it  him  by  intendment,  although  it  right  of  hia 
is  not  expressly  aUeged,  for  the  statute  annexed  it  to  the  crown.    And  see  crowi^" 
£.  84  H.  6.  [34.  b.]  in  qmsre  impedxt,  this  exception  over-ruled,  where  con-^ 
veyance  was  made  of  an  advowson  of  King  Hen.  6.  who  came  to  it  by  descent, 
and  it  was  parcel  oi  the  possessions  of  alien  priors,  which  were  annexed  to  the 
crown  by  parliament  in  the  time  of  Hen.  4th  or  5th. 

(1)  It  seems  that  it  is  not  necessary  to  mention  the  dean  by  his  name,  any  Answer  to  9th 

more  Obj. 

(1)  HiL  Si.  El.   [1  And.  S48.]   CarUr  t.  necessary:  and  a  dif&ienoe  taken  where  the 

Cmmod^  tn  ^9eliom  firnut,  the  plaintiff  de-  corporation  consists  of  one  person  only,  as  a 

ciared  opon  a  lease  made  by  the  warden  and  bishop,  there  he  should  be  named ;  otherwiie»    ' 

college  of  All  Souls  iu  Oxford,  and  exception  if  of  many,  as  a  dean  and  chapter,  ma^or 

was  taken  becaase  the  christian  name  of  the  and  coflUiMnalty. 
wirdcD  wit  omitted,  and  it  waa  adjudged  no- 
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1553.       moK  in  the  oonveyanee  of  the  titb  for  the  portkm  nude  to  die  den  MtaA 

VBB  DBAM  4>r    chftpteT,  than  in  the  original  writ  of  assize.    And  no  one  will  deny,  hnt  when 

s&»tol'»      ^  ^ean  3Q^  chapter,  who  are  an  entire  body  politic,  are  to  coouneoce  an  action, 

N-^'^       ^^      ^  ^^^  ^  ^  ^^^^  ^^  "^'^  ^  ^^  ^^'"f  ^^  ^^^  ^  ^  dunge  of  the  dean 

Beraand^ap.  ^  death,  or  otherwise,  by  which  the  writ  may  abate,  as  is  adjudged  io 

terbringin^        21  £.  4.  fd.  19.  [15.  a.  b.]     And  I  take  a  great  diversity  between  where  one 

assiae  lor  tithes,  is  sole  seised  in  right  of  his  deanery,  and  where  in  common  with  the  chapter  | 

t^^h^  d™^     for  it  may  be  agr^d  for  law  in  the  first  case,  that  if  the  dean  alone  be  entitled 

bynmew^^      to  an  action  resl,  he  must  rail  himself  by  hu  christian  name,  that  it  may 

appear  whether  the  cause  of  action  commenced  in  his. time,  or  in  the  time  cif 

Ins  predecessor.    As  if  a  disseisin  be  made  to  a  dean,  or  an  erroneous  judg* 

ment,  or  false  oath,  and  he  die,  his  successor  shall  not  have  an  assize  of  novel 

disseisin,  but  a  writ  of  entry  upon  disseisin  in  the  quiku,  or  a  writ  of  error,  or 

attaint,,  and  name  himself,  because  he  was  not  a  party  to  the  judgment ;  but 

in  the  other,  «.  where  the  dean  is  seised  in  common  with  the  chi^>ter,  there, 

although  he  die,  still  his  successor,  and  the  chapter  togedier,  shall  have  assize 

of  novel  disseisin,  or  error,  or  attaint,  as  the  case  is,  without  naming  the  dean 

in  certain,  because  the  dean  is  not  dead,  but  hath  always  continuance.    And 

therefore  in  14  H.  7.  [31.  b.]  it  is  holden,  that  a  dean  and  diiq[»ter,  or  9  prior 

and  convent,  vrithout  naming  the  superior  by  his  proper  name,  granting  by 

their  common  seal  an  annuity  until  promotion  to  a  booefice  by  the  aforesaid 

dean  or  prior,  their  successor  may  trader  a  benefice ;  but  if  they  be  named, 

there  the  oontiury  is  holden,  because  the  aforesaid  dean  or  prior  shall « refer 

only  to  the  dean  or  prior  by  name,  and  to  no  others.  Apd  here  the  proper  name 

of  the  corporation  and  body  politic  is  **  the  dean  and  chapter  of  BL**  &c. ;  and 

by  this  name  they  are  enabled  to  purchase,  sue  and  be  sued,  and  not  by  any 

christian  name.    And  also  the  truth  in  this  case  is,  that  the  dean,  who  was  the 

plaintiff  in  the  assize,  was  the  first  dean  of  this  corporation,  the  commence* 

ment  of  which  was  only  in  the  24th  of  Hen.  8.  which  is  only  seven  year» 

since  the  erection  $  wherefore  it  can  no  otherwise  be  intended  but  the  same 

dean  to  whom  the  first  grant  was  made :  and  see  13  E«  4.  8.  b.  holden  by 

Choks,  that  although  it  is  usual  to  allege  the  name  of  the  mayor,  who  b  the 

head  of  the  corporation,  yet  he  had  seen  such  general  pleading,  without  naming 

the  head,  adjudged  good.    And  see  a  good  case  of  that,  H.  17  £•  3.  [1.  b.J 

of  a  idrefacuu  brought  by  the  successor  of  a  dean  and  chapter,  upon  a  recovery 

against  an  abbots  since  dead,  without  naming  the  proper  name  of  the  dean, 

but  of  the  abbot)  he  shewed  a  diversity  between  the  late  abbot  and  the  present 

abbot,  but  that  cannot  be  of  a  dean  and  chapter. 

Answer  to  lOtfa      i|  seems  too,  that  no  averment  is  necessary  $  and  that  for  divers  reasons  r 

^^J'  1st.  The  plaintiffs,  in  the  premises  and  commencement  of  their  title,  shew  that 

In  assise  of        ihe  portion  of  their  tithes  now  in  plaint,  is  issuant  out  of  two  hundred  acres  of 

tturTkin'^^e    ^^  ^'  ^^  ^'  whereof  the  late  prior  was  seised  in  fee  by  prescription;  and 

gave  th«n  per  *   ^^  before  any  title  of  seisin  in  the  king ;  and  then  they  proceed  in  their  title, 

MOMsnofthoM     and  convey  it  by  due  and  legal  means  to  the  king;  and  that  the  king  was 

tithes,  arisiog     seised  of  that  in  fee,  and  so  being  seised,  made  a  grant  to  them  of  the  portion 

out  of  the  aforesaid,  by  the  name,  &c.  so  that  the  foundation  of  their  title  was  not  of  the 

ofdMBwch-  *     ^^"S  ^y>  ^^  ^^y  '^  make  conveyance  of  the  king*s  title,  «•  from  the  prior: 

bishop  of  York,  ^^^  ^^°  ^^  much  varies  the  case,  whether  the  title  have  its  origin  of  the  king 

and  lately  in       only,  for  then  perchance  all  the  words  in  the  king*s  grant  ought  to  be  verified, 

the  tenoia  of  T.  and  especially  when  it  wants  certainty.    As  where  the  king  granted  *^  all  his 

it  is  notnecc*.    **  jands  which  he  had  by  the  attainder  of  I.  S."  if  a  man  would  convey  by  such 

S7la^Vpot  in  S'^^  ^«  ^«^'  ^  a^er  that  "  I.  S.  had  such  lands,"  &c.     The  kw  is  the 

Tiew  were  *'  the  same  in  the  case  of  a  common  person  who  releases  *'  all  bis  right  in  all  such 

demesne  lands    "  lands  as  descend  to  him  of  the  part  of  his  mother  in  D."  there  ought  to  be 

?Jllf  *'^ii"        *°  averment  that  **  the  lands,  &c.  descend  of  the  part  of  his  mother;*"  for 

tem^^T^      otherwise  the  release  is  void,  by  reason  of  the  generalty  and  uncertainty,  &c. 
u»nre  01 1.         ^^^  ^^  ^^  2  ^   ^  ^^j  ^^^      ^^^  ^^^  .^  ^  ^  ^    ^^   ^^  ^9.  ^-^  '^  ^[^^  j^ 

was  ruled  by  all  the  Judges,  that  if  a  feoff'ment  be  made  by  deed  of  lands  hy 
the  name  of  ''  all  the  lands  which  be  hath  of  the  gift  of  such  a  one,"  the 
tenant  ought  to  plead  this  feoffment  by  deed,  without  taking  any  averment :  as 

St 
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if  it  weie  made  to  lam  by  the  nime  of  I.  S*  wbere  his  name  it  alao  1.  D.. 
Wcwme  he  may  be  known  by  one  or  the  other  y  otherwise  is  it  of  a  chriatian 
name;  hut  thm  it  is  holden,  that  the  best  pleading  is  by  the  name  comprized 
in  the  deed:  and  therefore  in  26  Asa.  [1 19.  a.  pU  2*]  it  was  ruled  in  an  assize 
'brought  in  D.  the  tenant  pleaded  jcMntenancy  of  the  land  in  plaint,  by  a  deed 
of  limd  in  S.  $  and  that  was  good  enough,  without  averment  that  S.  is  an 
hamlet  in  D.  because  the  viU  may  have  two  names,  the  one  true,  and  the  other 
a  nick-name.  (2)  So  when  any  certainty  is  in  the  grant,  although  there  be  a 
superflnoua  addition  in  the  grant,  that  is  not  materiali  nor  ^all  impair  it :  aa 
is  the  case  in  20  Ass.  [8.]  a  man  made  a  grant  of  twenty  cait-ioaas  of  wood 
in  the  wood  of  *'  D.  which  he  had  of  the  gift  and  grant  of  his  father  {*  the 
grantee  was  not  driven  to  shew  any  writing  of  the  fsther,  because  by  the  pre- 
misea  the  soil  was  sniBdently  diarged,  &c.  And  so  in  the  case  of  9  H.  6.  [12.] 
ef  an  annuity  granted  by  the  queen,  perct^und  de  magna  autumof^  of  London, 
the  grant  was  ruled  good,  and  the  perapimd^  void,  &c.  And  so  in  2  £.  4* 
£29.  b.]  a  man  released  all  hb  rights  in  Whiteacre  in  D.  which  he  had  "  by 
"  hereditary  descent"  from  his  father,  although  he  had  it  *'  by  purchase  or 
''  disseisin,"  it  is  well  enough,  &c.  Then  here,  at  the  time  that  the  king 
granted  this  pcrtion  of  tithes  whidi  appertained  to  the  said  late  prior,  it  may  be 
that  the  said  two  hundred  acres  wbmof,  &c.  were  the  demesne  of  the  ardi<^ 
hisbop  of  Yoi^  $  and  then  the  king  inserted  these  words  in  his  grant  to  make 
it  more  certain,  and  to  give  another  name  to  the  pmtion  which  he  had  before  ; 
for  before  it  was  known  by  the  name  of  a  portion  of  tithes  in  N,  belonging  to 
the  priory  of  S.,  and  by  that  name  it  appears  that  the  king  in  his  grant  assented; 
but  he  added  more  to  that,  as  above,  which  addition  is  peradventure  false,  and 
perhaps  true :  and  so  ''  of  the  tenure  of  E.  Tame.*'  And  if  neither  of  them 
were  true,  yet  by  the  statute  34  and  35  H.  8.  c.  21.  this  mis-recital  of  "  late 
"  fitinner  or  occupier,'*  does  not  make  the  patent  void.  Then  if  the  portiaii 
passed  by  the  patent,  that  sufficeth  for  the  plaintiff;  for  it  would  have  been 
folly  to  take  an  averment  of  this  title  to  a  thmg  which  was  fake,  and  which  is 
immaterial  whether  false  or  true,  as  the  case  b  here.  And  the  counsel  of  the 
plaintiff  would  iU  have  deserved  their  fee  (of  whom  I  was  one),  had  they 
alleged  this  averment  of  the  title  in  the  plaint,  which  had  it  been  found  6dse, 
ought  to  destroy  the  entire  title  of  the  plahitiffs,  &c.  Wherefore,  in  my 
opinion,  as  it  is  here  pleaded,  the  portion  of  tithe  is  conveyed  sufficiently  from 
the  prior  to  the  king,  and  from  the  kinff  to  the  plaintiff  by  name,  &c.  And 
the  pleading  is  "  the  aforesaid  portion, '  which  cannot  be  any  new  one,  or 
other  portion  derived  from  the  king ;  and  since  the  defendant  hath  demurred 
in  law  upon  this  plaint,  he  hath  acknowledged  that  the  king's  grant  was  of  the 
same  portion  that  issued  out  of  the  land  put  in  view,  &c.  And,  therefore,  I 
think  the  pleading  good  without  averment,  &c, 

(t)  Omtoan  and  rabridies  hsTe  been  for-  ctutoms  of  London  and  Soathampton.     So 

maij  aniened  over  bv  our  kinn  to  tbeir  sob-  £dw.  4.  ann.  IS.  secared  his  debts  by  assign- 

jects,  as  U.  6.  did  to  Cardinal  Beaufort,  ann.  ing  over  the  next  subsidy  and  aid  that  should 

t2.  for  his  security  for  a  debt  of  sixteen  hon-  be  granted  from  the  church  or  laity.  Act  Cons, 

dred  pounds  due  to  him,  assign  oTcr  to  him  the  ft  H.  6.    Bill  Signat.  It  £.  4. 

M.  1  &  2  £1.  A.  D.  1558—9.  B.  R. 
Pelles  V.  Saunderson.  [  (1)  Dy.  170.  b.]  1  Gw.  ISO.  l^^ 

THE  farmer  of  a  rectory  sued  one  of  his  parish  in  the  ecclesiastical  court  On  a  prohibi- 
for  tithes  of  wheat  and  rye  growing  in  sixty  acres  of  land,  and  the  de-  tion  to  a  soit 
fendant  sued  a  prohibition  upon  the  statute  2  and  3  E  6.  [c.  13.]  suggesting  ^®l  ****'^^i--^ 
that  all  the  sixty  acres  were  barren  heath  and  waste  grounds,  and  by  reason  of  bdna  snnrested 
the  barrenness,  have  not  been  charged  within  time  of  memory  with  any  tithes  to  be  lat^^ 
until  the  plaintiff  had  improved  thirty  acres  of  it,  and  converted  it  to  tillage,  &c. }  improved,  was 
so  that  by  the  intendment  of  a  proviso  in  the  said  statute  (although  by  ex-  proved  so,  bat 
press  words  such  ground  is  not  discharG;ed  of  tithes  for  seven  years  after  the  that  tithes  of 
improvement),  he  ought  to  pay  no  tithes  within  seven  years^  &c.^  and  proved  j^  y^^^ 

that 
(1)  The  caaes  nsoally  cited  as  "  the  margi-      to  the  chronological  arrangement  adopted  in 
nal  notes  in  Pyer,"  wui  be  found  according      thb  work. 
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1558*-^.  that  inggmtion  wMun  tibe  six  loontlis  by  witneMei  Bocordmg.totibeact.    And 

PB1.LB8  .  upon  the  attachment  the  paitiea  appealed,  and  the.defiendarit  in  it  defended  the 

**  oontempt,  See.  but  he^tcM^  no  traverte  to  it )  for  it  is  not  the  practice  in  B.  R- 

"l^^i^i^^iS^  asitissaid;  and  pleaded  that  the  said  sixty  acr^  were /m{/iJ,  im^iM«6<im» 

always  paid  for  as  the  plaintiff  supposed^  and  upon  this  joined  issue  with  tiie  plaintiff  5  and  it 

it;  though  by  was  found  by  venhct>  ^lat  as  for  thirty  of  the  said  acres,  they  were  barren^ 

the  stitDte  the  as  the  plaintiff  had  suggested  5  and  as  to  the  residue,  they  found  that  it  had 

^  ^f  tblT'  C^^  ^^^^  ^  ^"^^  ^^  ^^^  ^^  ^  ^^°^'  ^^'    ^^  ^y  ^  opinion  of  the 

for^mj&tn,  ^^S^  ^  ^^"^^  benches  (except  Whtodou),  the  party  milo  sued  in  the  spiri-: 

the  panon  can^  tuai  oourt  shall  have  a  oonfiultation  for  the  said  revenue  :  to  which  Saundbbs, 

not  have  a  con-   Chief  Baion,  agreed.    Note,  the  abote  statute  was  mistaken,  for  the  pailia- 

suitation,  for  he  i^ent  was  suppmed  to  commence  on  the  4th  day  of  November,  in  the  2d  year 

ti^To/th^&'  ^ ^'  ^'^  ^hich  was  false,  for  it  was  a  session  by  prorogatioD.    And  yet  ofter-^ 

wards,  upon  better  advisement  and  examination  of  the  verdict,  which  in  the 

premises  of  it  is  found  for  the  plaintiff  in  the  prohibition,  s.  that  it  was  barren,- 

as  the  plaintiff  had  supposed,  and  that  it  was  so  barren,  that  on  account  of  the 

barrenneBS  thereof,  none  had  paid  tithes,  although  afterwards  they  find  that  for* 

thirty  ac^  they  had  paid  wool  and  lambs.     And  because  by  another  proviso' 

in  the  same  act,  such  tithes  as  v^re  paid  before  shall  be  paid  within  the  seven 

years  after  the  improvement,  &c.  and  not  any  tithes  of  bther  nature  3  and 

became  the  libel  was  not  for  other  tithes  in  the  said  sixty  acres,  but  only  for 

wheat  and  rye,  the  party  could  not  have  a  consultation  ;  but  he  was  told  that 

he  might  commence  a  new  suit  in  court  christian  for  tithes  of  wool  and  lambs 

in  the  thirty  acres  not  improved. 

1563.  E.  5  El.  A.  D.  1563.  Anon.  [Moo.  46.] 

If  a  parson  lease  A  N  abbot  vras  parson  imparsonee  of  a  churdi  where  the  scite  of  the  monas-' 
his  glebe  ibr  -^^  tery  and  demesnes  were  ;  the  abbey  was  dissolved,  and  the  king  granted 
years,  the  leasee  the  demesnes  of  the  monastery  to  one,  and  afterwards  the  parsonage  and  rec- 
tilhes^for'^  **"^  *^  another :  the  question  was,  whether  the  patentee  of  the  parsonage- 
gle^'never  was  ^^^^  have  the  tithes  arising  upon  the  demesnes  of^  the  monastery,  or  the  pa- 
chargeable  with  tentee  of  the  monastery  should  be  discharged  by  the  stat.  31  H.  8.  c.  13.  s.  21. 
them.  the  words  of  which  are,  that  the  king  and  his  patentees  shall  hold  them  i£r*' 

Mere  unity  of  charged  and  acquitted  qf  patftnent  oftitkesj  as  freely ^  and  in  as  large  and  ample 
dud^M*audcr  "•'*"'*^  ^  ^^  abbots  did.  —  Di/er.  It  appears  to  me  that  the  patentee  of  the 
31 H.  sfit  being  monastery  shfdl  be  discharged  of  tithes,  for  that  the  lands  were  discharged  in 
assumed  in  this  the  handd  of  the  abbots  :  and  there  were  some  religious  persons,  as  the  white' 
case  that  they  monks  and  cistertians,  who  were  discharged  of  tithes  by  the  privilege  of  their 
^"^  ellw  b  ^^^*^^**i^^  5  wherefore  so  shall  the  patentees  here.  —  Brown  and  Weston.  If  the 
if  they  are'dis"'  ^*°^  ®^  ^^^  abbey  was  the  glebe  of  the  parsonage  at  any  time  before  the  appro- 
charged  in  right,  priation,  then  such  land  is  discharged  of  tithes,  for  it  remains  glebe  notwith- 
it  is  otherwise,  standing  the  appropriation ;  for  the  glebe  of  the  parsonage  cannot  begained  ( 1 ) 
by  prescription  of  the  parsonage,  and  the  glebe  never  was  chargeable  with  the 
payment  of  tithes  3  for  if  a  parson  lease  his  glebe  for  years,  the  lessee  shall  not 

f>ay  tithes.  Which  was  granted.  But  the  demesnes  of  the  abbey  were  other 
ands,  not  pareel  of  the  glebe,  and  shall  therefore  be  charged  in  the  hands  of 
the  patentee,  for  that  they  were  once  chargeable,  and  they  were  not  discharged 
in  the  hands  of  the  abbot,  but  merely  by  unity  of  possession.  But  if  they 
were  discharged  in  right  by  composition,  Uien  it  is  otherwise  ;  for  then  they, 
shall  be  discharged  afterwards,  as  they  were  in  the  hands  of  the  abbot. 

(1)  Qiuare,  **but'*hy  prescription. 

15^-  E.  5  El.  A.  D.  1563.  C.  B.  [Anon.  Moo.  50.] 

An  abbot  bad  A  COMPOSITION  was  made  between  an  abbot  and  a  parson,  that  in  lieu 
entered  into  a  -^^  of  all  tithes  of  wood  growing  within  the  manor  where  he  was  parson,  and 
compofituMa  ^f  ^jjich  the  abbot  was  owner,  he  should  have  to  him  and  his  successors  cer- 
pay  a  certain  **"*  ^^*"^*  of  wood,  to  be  taken  yearly  in  twenty  acres  of  the  said  manor,  to 
quantity  of        bum  and  spend  in  his  house :  afterwards  the  parsonage  wa&  appropriated  to 

thfti 
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the  abbey ;  and  upon  .its  disaohitioii  ihe  kiiig  gmited  tbe  panonage  Uicbe,        1563« 
and  tbe  twenty  mans  toaootber :  the  auestioa  was,  whether  by  this  the  csto-  Vi^^V^^/ 
wrswefeieyived^orexliiictbyuii&y  oi  pcMe8sion.'*--Brosvi.  I  think  the  esto-  jjoodtobeta- 
vers  aie  not  extinct  by  the  unity  of  possession,  for  the  abbot  had  them  in  differ-  a^^f^iund^ 
9at  capacities ;  for  he  remained  parson  whether  he  were  abbot  or  not,  and  he  in  lieo  of  all ' 
oould  not  take  them  but  for  one  purpose ;  Tiz.  the  use  of  his  house  j  for  if  he  iitbe  wood  in 
presented  to  the  drarch  by  the  name  of  parson,  the  church  would  be  disappro*  ^  muior :  the  • 
priate;  and  be  shall  be  named  parMm  in  a  writ  of  annuity,  and  shall  have  a  ^^I^Z!^^^ 
JmHi  uirmm  as.  panon.     And  datti  said,  that  it  had  been  adjudged  in  the  priated  uTSs** 
dnohy  thai  tlie  kjn^  might  hare  common  in  light  of  his  duchy  of  Lancatter  in  abbey;  nod  tfter 
lands  of  which  he  was  seised  in  right  of  his  crown :  and  if  he  granted  the  land  th«  diasohitioii,* 
to  ano&er,  then  the  common  was  revived^  for  there  cannot  be  unity  where  ^Unggnated 
there  are  difiierent  rights  in  diffiorent  respects,  for  the  possession  is  not  united  5  ^one'rad^  • 
bat  tiie  unity  is  only  by  reason  of  the  unity  of  the  penon,  and  so  was  not  ex-  twenty  acres  to 
tinct  but  as  to  the  demand,  and  not  in  the  right.  —  Djfer.  I  doubt  if  these  another:  it  was 
catoirera  were  tithes ;  for  if  they  were  tidies,  then  they  could  not  be  extinct,  for  doubted  whe«   • 
tithes  are  of  common  right,  as  a  seignory,  for  the  land  must  be  holden  of  sovie  ^^  ^^  oompo- 
one ;  so  tithes  run  with  the  land,  for  tithes,  of  difine  right  and  canom6J  insti-  "|^^  byOie 
tntion,  belong  to  tiie  jwrson  \  and  if  a  parson  be  seised  of  titheable  lands  by  BeTenmoe,  or 
purchase  injure  axieme,  and  afierwards  he  alienate  these  lands,  the  feofiees  extinct  bjr  unitj 
shall  nay  titiies,  and  shall  not  be  discharged  by  the  unity  in  the  hands  of  the  ^  possession. 

'  are  held  bj  dis- 

tinct titles,  unify  of  possession  does  not  destroy  them.    Tithes  are  of  common  right,  and  belong  to  the  parson  by 
divine  right  and  canonical  institution,  and  so  run  with  the  land. 

T.  10  El.  A.  D.  1567.  Stathom^s  Case.  Dy.  «77,  b.  1  Gw.  132.  1567. 

THE  prior  of  the  dissohed  house  of  St.  John  of  Jerusalem  had  tiiis  priTi-  ^  n^|^|^f]||f|], 
lege  from  Rome,   s.  ''That  the •  cistertians,  templars  and  hospitaUers  prior o/;sf. Ja/b» 
"  should  not  be  bound  to  pay  the  tithes  of  their  farms,  which  they  cultivate  cfJenuaiem  was 
"  with  their  own  hands,  or  at  their  own  expense  ;*'  but  their  farmers  and  all  exempt <faim fro- 
other  occupiers  paid  tithes  according  to  tbe  statute  2  H.  4.  c.  4.     The  said  ^««w6itt,^c. 
prior  with  Ids  brethren  made  a  lease  of  a  manor  for  years^  two  or  three  years  j^^  ^^  ^ 
before  the  dissolution,  which  lessee  paid  tithes  to  the  church  of  Rochester,  to  farmer  pays ; 
which  they  were  appropriate.     And  after  the  dissolution,  the  king  granted  the  during  the  term 
reversion  of  the  manor  to  one  Stathome  and  his  heirs  in  as  ample  manner  as  ^^e  house  is  dis- 
the  prior,  &c.    The  lease  is  expired  :  whether  he  and  his  heirs,  haying  the  2ii7  mi^ 
manor  in  their  own  hands,  shall  be  discharged  of  tithes  or  not,  was  in  ques-  reveiwDn"  after 
tion  in  the  chancery.     And  upon  considering  the  statute  31  H.  8.  c.  13.  it  the  lease  his  pa- 
seemed  before  tbe  lord  keeper  to  Catlyn,  Saitkdebs,  Southcot,  and  Dyer,  tratee  shall  hold 
and  to  his  lordship  himself,  that  they  shall  be  discharged  until  they  let  and  set  ^^  "«nof  ™  hw 

ittoferm,&c.     ^  ciTa^Ji^m 

This  privilege  of  the  cistertians  extends  to  their  woods  and  meadows  and  ijn,^ .  (^^^  jf 

pastures;    as  Foster  cited  to  have  been  adjudged  that  pasture  near  LondoH,  he  lease  it,  his 

which  was  in  the  hands  of  the  hospitallers  was  discharged  of  tithes.     So  5  ^spe  shall 

Ja.  C.  B.  it  was  held,  that  (cokre)  shall  not  be  understood  merely  of  agricul-  «g»ittp»y- 
ture  :  and  Coke  vouched  6  E.  3.  that  a  carve  of  land  contained  not  only  arable^ 
but  wood  and  pasture.    Py.  in  M,  and  Ms, 
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M.  14  &  15  El.  A.  D.  157 1 .— C.  P.  Tottenham  v.Bedingfield.  [Ow.  83.]      WvO 

N  an  account  the  defendant  pleaded  he  was  never  his  bsdliff  to  render  ^  ^f^"^*  ^^^  ' 
account.  ^  ^  ^      ^ug  ^|jq^  claim- 

Gawtfy  prayed  the  opinion  of  the  court  if  the  action  would  lie,  for  otherwise  jng  no  interest, 
he  would  not  trouble  the  court.    The  case  was,  the  plaintiff  had  a  lease  of  a  takes  away 
parsonage,   and  the  defendant  being  no  lessee,  nor   claiming  any  interest,  tithes  set  out  by 
takes  the  tithes  being  set  forth,  and  carries  them  away :  if  the  plauitiff  could  foJ^ere^STno 
have  t&s  action  vras  the  question.  privity. 

Manwood.  It  will  not  lie ;  for  an  account  lies  where  there  is  privity,  but      y^^g^^  i^^„  . 
wrongs  are  always  without  privity :  but  I  agree,  that  if  one  receive  my  rents,  ha^e  been  set 

I  out  by  a  parish- 
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I-BhaU  have  an  account  against  him,  for  by  my  consent  afterwaidB  I  nttke  ^' 
privity  $  fcMT  although  he  has  receiv^  the  rent,  he  lias  not  done  wn»g  to  me, 
inasmuch  as  it  is  not  my  money  until  it  be  paid  me :  but  otherwise  it  is 
where  a  man  disseises  me  of  land,  for  that  is  merely  a  wrong,  and  so  it  is  in  this 
ioner,  ti^e  UvT  case ;  for  when  the  tithes  were  set  forth  by  the  parishioneiB,  the  law  says 
8aj«  they  are  ia  they  are  in  the  possession  of  the  parson ;  and  thoefore  whoi  the  defendant 
the  posMwion  took  them  away,  he  does  it  wrongfully,  and  therefore  no  account  vrill  lie  against 
of  the  P^f"^%^  him ;  and  so  was  it  adjudged  in  London  in  the  case  of  one  Monax,  who,  under 
Uike«  tiSa"^  colour  of  a  devise,  did  occupy  land  for  twenty  years,  and  after  the  devise  was 
away,  be  does  it  adjudged  void,  he  that  had  right  to  the  land  brought  an  account  against  him,  and 
wrao^laUy,  and  adjudged  that  it  does  not  lie. 

no  action  of  ac-  Harper,  contra.  For  an  account  does  lie  against  a  proctor,  and  the  pUintiff 
aAaliLrhim  for  ^'^T  charge  him  as  proctor,  and  it  is  no  plea  for  him  to  say  that  he  did  not 
^re  is  no  'pn*  occupy  as  proctor,  no  more  than  it  is  a  plea  for  him  who  occupies  as  Ghiardian, 
yity,  but  an       to  say  he  was  not  the  prochem  amy. 

ejectineDt.  ■  Dyer*    There  are  three  actions  of  account.     1 .  Against  a  bailiff.    2.  Against 

a  receiver.  3.  Against  a  guardian  in  socage.  And  if  an  account  be  brought 
against  one  as  receiver,  he  ought  to  charge  him  with  the  receipt  of  money,  and 
I  conceive  that  there  ought  to  be  a  privity  to  charge  one  with  the  receipt  of 
money :  but  if  one  daim  as  bailiff,  or  as  guardian  in  socage,  he  is  chargeable  in 
account ;  but  an  abator  as  a  disseisor  is  not,  because  they  pretend  to  be  owners, 
and  in  this  case,  because  by  the  setting  forth  the  tithes  the  property  is  in  the 
parson,  therefore  he  being  lessee  for  years,  he  shall  have  an  ejectto  finwz,  and. 
not  an  account. 

H.  17  El.  A.  D.  1575.— K.  B. 
1575.  Softy  V.  UoJini  [Plowd.  468 J  Rast.  Ent.  489.  b.  1  Gw.  133.  pt. 

A  report  of  a  judgment  given  in  K.B.  in  Hit,  Term  in  the  seventeenth  year  of 
the  reign  of  Queen  Elizabeth^  in  a  bill  of  attachment  upon  a  prohibition 
sued  by  William  Soby,  for  himself  and  the  queen  against  John  Molins, 
parson  of  the  church  of  Thazdon^amon,  in  the  county  of  Essex j  for  suing 
him  in  court'Christianfor  the  tithes  of  the  branches  ah/ce  twenty  years  old^ 
growing  upon  great  trees  called  Hom^beamSy  of  the  age  of  twenty  years  and 
more.  And  the  record  was  entered  in  Hil.  Term  16  EUz.  Rot.  354,  and 
was  as  follows, 

?2**^'^*%  TV^  ^*  remembered  that  otherwise,  viz.  in  the  term  of  St.  Michael  in  the  ]4tb 
fSe  tit^°t wc^-  ^^  ^^^^  y^«"  ^^  ^^  reign  of  the  lady  EUzabeth  now  queen  of  England, 

ty  yean,  are  not  before  the  same  lady  the  queen  at  Westminster  came  William  Soby  of  Thaidon- 
such  great  wood  Gamon  otherwise  Garnish  in  the  county  of  Essex,  who  as  well  for  the  lady  the 
if  ",  "**®'*^***  queen  as  for  himself  prosecutes,  by  Richard  Best  his  attorney,  and  brought  here 
45  £13  c^S  ^  ^^  ^^^  ^^^^  ^^  ^^  ^^  ^y  ^^^  queen  then  there  his  certain  bill  against  John 
for  they  are  not  ^^lins,  rector  of  the  parochial  church  of  Tbaidon-Gamon  otherwise  Garnish 
timber,  nor  ser-  aforesaid,  in  the  custody  of  the  Marshal,  &c.  of  plea  of  trespass  and  contempt 
viceable  in  against  those  who  prosecute  in  the  court-christian  contrary  to  the  royal  prohibi- 
^'^i**"^  ^°* ,  tion  to  the  contrary  thereof  to  them  first  directed  and  delivered.  And  there 
^d  AeSore  if  *^  pledges  of  prosecuting,  viz.  John  Doe  and  Richard  Roe.  Which  said  BiU 
they  are  cot  follows*  in  these  wonls,  viz.  Essex,  viz.  William  Soby  of  Thaidon-Gamon  other- 
down  at  that,  or  wise  Garnish  in  the  county  of  Essex,  who  prosecutes  as  weU  for  the  lady  the 
any  greater  age  queen  as  for  himself,  complains  of  John  Molins,  rector  of  the  parochial-chureh 
duJlbe '^'afd  f*J  of  Thaidoh-Garnon  otherwise  Garnish  aforesaid,  in  the  custody  of  the  marshal 
them,  and* by**'  o^^^^e  Marshalsea  of  the  lady  the  queen  before  the  queen  herself,  for  this,  to 
the  same  reason  '^'^^9  whereas  in  a  statute  made  in  a  parliament  of  lord  Edward  late  king  of 
tithes  shall  be  England,  the  third  from  the  conquest,  in  the  45th  year  of  his  reign,  held, 
paid  for  ^e  lop-  among  other  things  it  was  ordained,  that  tithes  shall  not  be  given  of  great  trees 
EraShM  of  oitke  growth  of  twenty  years  and  more,  nevertheless  the  aforesaid  John,  not 
them,  thongh  ignorant  of  the  premises,  but  contriving  him  the  aforesaid  William,  contrary  to 
they  are  of  the  the  due  form  of  the  law  of  the  realm  of  England,  and  contrary  to  the  tenor 
ag^  of  twenty    and  effect  of  the  statute  aforesaid,  unduly  to  a^rieve,  oppress,  and  foUguCji,. 

>iiq\ 
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the  said  Wllttam  in  tbe  oonrt-ehristtan,  before  the  reverend  atid  exocdlttit        1575. 
-man  John  Hammond,  doctor  of  law«,  of  the  consistory  ooort  of  the  bishop  of  M»T«*Moi;iiia. 
London  official  lawfully  constituted,  the  20th  day  of  April,  in  the  fourteenth    ^^^^^^^^^ 
year  of  the  rdgn  of  the  lady  the  queen  now,  at  Thaidon-Gamon  otherwise  {^"^f  the 'tree' 
Garnish  aforesaid,  of  and  for  the  withdrawing  of  tithes  of  the  branches,  itself  is  priTi- 
called  loppings,  of  certain  great  trees  in  a  certain  place,  called  Gine*s  park,  Icged  from 
withm  the  parish  of  Thaidon-Gamon  otherwise  Garnish  aforesaid,  and  the  titlies^soshaUdie 
bounds,  limits,  and  f^aces  titheable  of  the  same  parish^  lately  growing,  and  by  ^^"^  ourT  of 
him  the  said  William  lately  cut  and    felled   down,    hath  drawn   in  plea,  ^  w^iclTgrow 
tsnftily  and  subtly  libelling  against  the  said  William,  in  the  ooort-christian  from  it  be  prin- 
aforesaid,  for  the  withdrawing  of  the  tithes  of  lOOrart-loads  of  combustible  leged,  u  the 
wood,  called  the  loppings  of  trees,  in  and  (^  a  certain  wood  called  Gine^a  park>  ^"^"^^  ^ 
growing,  arising,  and  happening  within  the  aforesaid  parish  of  Thaidon^amon  ^  ^^  ^^^ 
otherwise  Cramish,  where  in  truth  the  aforesaid  trees  by  the  aforesaid  William  lo^e,  for  a 
cat  down,  from  which  the  branches  aforesaid  came,  and  the  brsnches  aforesaid  bianeh  of 
in  form  aforesaid  cut  off,  were  of  the  growth  of  twenty  yean  and  more.    And  ^^^^  twenty 
^  same  John  him  the  said  William,  by  the  officer  of  the  oourt-christian  afore-  ^^"*t^J?^  . 
said,  on  that  occasion  to  be  dted,  and  before  the  aforesaid  judge  spiritual  in  the  ^Ic^Iq  VuiJdtetf 
said  court-christian  to  appear,  and  to  the  same  John  of  and  for  the  withdrawing  and  thereforeit 
of  the  tithes  aforesaid,  of  the  branches  of  great  trees  aforesaid  to  answer,  hath  iliaU  be  eienpt 
unjustly  compelled,  and  that  plea  in  the  same  court-christian  then  and  there  ^'^  ^^  ** 
hath  prosecuted,  and  him  the  said  William  to  make  payment  to  the  same  John,  2nii^^^,S|^ 
for  the  tithes  of  the  branches  of  the  said  great  trees,  by  the  definitiye  sentence  ..^rm  of  de- 
of  the  said  court-christian,  with  all  his  might  hath  endeavoured  and  contrived^  dantioBin  pro- 
in  contempt  of  the  said  lady  the  queen  now,  against  the  form  of  the  statute  kib.  &c.  «ctre 
aforesaid,  and  to  the  damage  of  him  the  said  William  Soby  100/.    And  there-  ^^.f^^g!^ 
fore  as  well  for  the  lady  the  queen  as  for  himself  he  produces  the  suit,  &c.  "  '"^^  "^  ^* 

And  now  at  this  day,  tIz.  Saturday  next  after  the  octave  of  St.  Hil.  in  this 
same  term,  until  which  day  the  aforesaid  John  had  leave  to  impari  to  the  bill 
aforesaid,  and  then  to  answer,  &c.  before  the  lady  the  queen  at  Westminster, 
came  as  well  the  aforesaid  WUUam  by  his  attorney  aforesaid,  as  the  aforesaid 
J<^n  by  William  Stamp  his  attorney.  And  the  same  John  defends  the  force 
and  injury  when,  &c.  all  contempt  and  whatever,  &c.  and  says  that  he  hath  not 
prosecuted  in  the  oourt-christian  aforesaid  after  the  ro3ral  prohibition  to  him 
therein  directed,  in  manner  and  form  as  the  aforesaidWilHam  Soby  above  againBi 
him  compluns :  and  of  this  he  puts  himself  upon  the  country,  and  the  aforesaid 
William  likewise.  But  for  obtaining  the  writ  of  the  lady  the  queen  of  oonsulta^^ 
tion  in  this  behalf,  the  same  John  says  that  the  branches,  called  loppings  of 
trees,  for  the  tithes  of  which  branches,  he  the  same  John  the  said  wuliam  in 
the  oourt-christian  aforesaid  drew  in  plea,  were  the  branches  of  trees,  called 
Hombeam-poUenger  trees,  growing  in  the  aforesaid  place  called  Gine's-moky 
within  the  parish  of  Thaidon-Gamon  otherwise  Ganiish  aforesaid  $  and  that 
the  aforesaid  trees,  upon  which  the  branches  aforesaid  grew,  were  tq>ped  and 
lopped  before  any  of  the  branches  aforesaid,  for  the  tithes  of  which  he  the  same 
John  Molina  drew  in  plea  the  said  William  Soby,  of  the  trees  aforesaid  grew. 
And  because  the  aforesaid  William  Soby  the  same  tithes  of  the  branches  afore- 
said withdrew,  he  the  same  John,  then  being  rector  of  the  parochial  church 
aforesaid,  the  said  William  in  the  court-christian  aforesaid,  before  the  prohibi- 
tion aforesaid,  in  form  aforesaid,  thereof  directed  and  delivered,  for  the  with- 
drawing of  the  tithes  of  the  said  branches,  drew  in  plea,  as  it  was  well  lawfol  for 
him  to  do.  And  thb  he  is  ready  to  verify,  wherefore,  he  prays  Judgment, 
and  the  writ  of  the  lady  the  queen  of  consultation  in  this  behalf  to  be  granted 
tohim,&c. 

And  the  aforesaid  William  Soby  says>  that,  by  any  thing  by  the  aforesaid 
John  M<^s  above  by  pleading  alleged,  the  same  John  the  writ  of  the  lady  the 
queen  of  consultation  by  no  means  ought  to  have,  because  he  says  that  the  plea 
aforesaid,  by  the  said  John  in  manner  and  form  aforesaid,  above  by  pleading 
pleaded,  and  the  nuitter  in  the  same  contained,  are  insufficient  in  law  to  obtain 
the  writ  of  thfi  said  lady  the  queen  of  consultation,  to  which  he  the  same 
William  has  no  necessity,  nor  is  by  the  law  of  the  land  in  anywise  bound  ta 

answer, 
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.1575.       Mim&,  iHierfifbre  for  wuit  of  a  aiiffidieiift  naswer  in  this  behdlf  he  the  flame 
Mmi  V.  MOLiHs.  William  Sob^  V^'P  judgmait,  and  his  damages  afbfesaid  by  the  oocasioa  afoie- 
^"^  '^  ^   said  to  be  adjudged  to  him,  &c. 

And  the  afoc^nid  John  Moiiivs  says^  that  the  plea  aforesaid  by  him  the  said 
John  in  manner  and  form  afcnesaid  above  by  pleadii^  pleaded,  and  the  matter 
in  the  same  contained,  are  good  and  sufficient  in  law  to  obtain  the  aforesaid  writ 
oi  the  said  lady  the  queen  of  consultation,  which  said  plea,  and  the  matter  in 
the  same  contained,  he  the  same  John  is  ready  to  varify  and  prove  as  the  court, 
&c.  And  because  the  aforesaid  William  Sol^  to  that  plea  hath  not  answered^ 
nor  the  same  hitherto  in  anywise  denied,  he  the  same  John  as  before  pra3fB  judg- 
ment, aiM}  the  writ  of  the  said  lady  the  queen  of  consultation  to  be  granted  to 
him,  &c.  And  because  the  oonrt  c^  the  lady  the  queen  here  is  not  yet  advised 
of  giving  thdr  judgment  of  and  upon  the  premises,  day  is  given  to  the  parties 
afotesaid  before  the  lady  the  queen  at  Westminster  until  Wednesday  next  after 
eighteen  days  of  Easter,  to  hear  their  judgment  of  and  upon  the  premises^ 
because  the  court  of  the  lady  the  queen  here  thereof  not  yet,  &c. 

And  so  there  were  further  continuances,  because  the  court  would  advise  until 

H.  Term,  17  EL 

TT  appeafs  by  die  leoord,  that  the  plaintiff  complains  against  the  defendant  for, 
•■-  diat  whereas  by  the  statute  of  45  Ed.  3.  eap.  3.  it  is  orddned  that  no  tithes 
shall  begiven  oi  g^eat  trees  of  the  growth  of  twenty  years  and  more,  yet  the 
defondant  hath  drawn  him  into  the  oanrt*«hristian,  tiie  20th  day  of  April,  in  the 
14th  year  of  the  present  queen,  for  withdrawing  the  tithes  of  branches,  called  lop- 
pings, of  certain  great  trees,  giowingin  aplace  called  GineVpark,  within  the  parish 
of  Thaidon-Gamon,  and  cut  down  by  the  plaintiff,  where,  in  fact,  the  said  trees 
and  dso  the  brandies  cut  down,  were  of  the  growth  of  twenty  years  and  more. 
And  to  this  the  defendant  has  pleaded  in  bar,  that  the  branches  called  loppings 
of  trees,  for  the  tithe  wbereof  he  sued,  were  branches  of  trees  called  Hornbeam^ 
polleDgers,  growing  in  the  said  place  called  Gine*s-park,  within  the  said  parish, 
and  that  the  said  trees  upon  which  tiie  said  branches  grew,  were  topped  and 
lopped  before  any  of  the  brandies  for  which  the  tithes  were  demanded,  grew, 
aiul  therefore  liiat  he  (the  defendant)  being  parson  at  the  time  of  cutting  them 
down,  drew  the  plaintiff  into  suit  for  the  tithes,  as  it  was  lawful  for  him  to  do. 
And  upon  this  tiuy  demurred  in  law. 

And  the  matter  was  argued  at  large  at  the  bar,  by  Athmon  on  the  one  side, 
and  by  Andenon  on  the  other  side.  And  Belly  an  apprentice,  was  also  of 
counsel  in  the  case.  And  he  spoke  to  the  matter  the  same  day  with  the  other 
counsd,  afUr  tiieir  arguments  on  both  sides.  And  it  was  said  against  tiie 
defondant,  that  he  ought  not  to  have  tithes  here,  because  the  trees  are  old  trees 
above  the  age  of  twenty  years,  in  which  case  tiiey  are  an  inheritance,  and  for 
cutting  down  trees  above  tiie  age  of  twenty  years  a  man  shall  have  an  acticm  of 
waste,  and  shall  say  therein  that  the  termor  has  cut  them  down  to  his  disheri- 
son. And  if  a  man  has  an  inheritance  in  the  trees,  and  they  themsdves  are  an 
inheritance,  from  thence  it  follows  that  no  tithe  shall  be  paid  of  them,  for 
tithes  are  payable  of  the  increase  of  tiie  inheritance,  as  of  hay,  apples,  and  such 
like,  whien  are  diattds,  but  not  of  that  which  is  an  inheritance  in  itself,  as 
ftreesabovethe  age  of  twenty  years  are.  And  this  is  proved  by  the  sdd  statute  of 
45  Ed.  3.  c  3.  which  ordains  that  ''touching  tithes  of  great  wood  of  the  age  of 
twenty  years,  orof  greater  age,  a  prohibition  in  such  case  shall  be  granted  upon 
attachment,  as  hath  been  used  before  this  time;'*  vriiidi  words  (as  hath  been  used 
before  this  time)  shew  us  what  the  common  law  was,  and  that  at  the  common- 
law  tithes  were  not  payable  for  great  wood  before  the  said  statute,  so  that  the 
statute  la  made  In  confirmation  of  the  common  law.  And  to  this  purpose  was 
dted  the  opinion  of  JBe/Aauip  in  50  Ed.  3.  In  the  case  of  an  attachment  upon  a 
prohibition  for  a  suit  in  tiie  spiritual  court  for  the  tithes  of  great  trees,  where  he 
rays,  '^  it  never  was  seen  that  tithes  were  demanded  of  great  trees,  not  of 
timber,**  which  saying  of  his  was  within  five  years  of  tiie  making  of  the  said 
statute  of  45  Ed.  3.  So  that  he,  who  lived  in  the  time  befote  the  act  was 
made,  testifies  that  there  never  was  an  instance  before  the  act,  where  tithes  had 

been 
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Men  paid  of  tadi  giteft  tncB,  wad  tlie  nasoD  thtieof-it,  becMue  ikksfwat  an        1575. 
iaberiteiiGCof  fcheiiMehes.  And  as  titlies  shall  not  be  paid cf  the  trees  thonieiTes^  soBYv.Moi.iift. 
so  shaU  not  they  be  paid  of  the  branches  which  come  of  the  loppings  and  top-   ^^^^"^^^ 
pings  of  the  great  trees^  for  if  the  tiee  itself,  which  is  the  principal,  be  excused 
horn  paying  tithe^  so  shall  the  branches  thereof,  which  fellow  the  degree  of  the 
principal,  be  also  excused,  and  especially  in  this  case,  becawse  tiie  branches  are 
of  the  age  of  twenty  years  and  more,  which  age  makes  them  tO'be  accounted 
great  trees  themsdves.    And  fer  these  reasons  it  was  prayed  that  the  defendant 
might  be  convicted  of  the  contempt. 

And  the  jnstioes  did  not  argue  the  matter'  openly,  bnt  at  last  they  agreed 
among  themselves  that  tithes  were  due  to  the  defendant  in  this  case,  and  they 
granted  him  a  oonsnttation.  And  because  they  did  not  openly  declare  the 
reasons  of  thdr  judgment,  I  afterwards  enquired  them  of  Wkat,  chief  justice  of 
Rngfamd»  who  told  me,  that  the  reason  upon  which  he  and  his  conpanion^  gave 
the  judgment  was,  because  the  trees  are  of  a  base  nature,  and  are  not  timber,  nor 
can  be  of  any  service  in  building,  for  they  cannot  in  their  nature  endure  long, 
hot  they  are  only  fit  for  fuel  and  other  trifling  uses.  And  thc^refbre  if  the 
Hornbeams  themselves  had  been  cut  down,  tithes  shoald  have  been  paid  for 
them,  and  by  the  same  reason  they  shall  be  paid  for  the  boughs  and  bnmches  of 
them  $  for  the  branches,  which  are  of  the  age  of  twenty  years  and  more,  shall 
be  of  the  same  nature  with  the  trees  out  of  which  they  spring  and  grow,  and  of 
no  other  ziature.  For  .if  ^be  tree  itself  is  privileged  from  tithes,  so  shall  the  , 
germins  above  twenty  years  of  mge  which  grow  inm  it  be  privileged,  as  the  . 
gennins  of  that  age  of  oak  and  a^,  and  snch  like,  shall  be  esiempt  £mn  the 
payment  of  tithes,  as  well  as  the  oak  or  ash  itself  shall,  for  he  said  that  a  branch 
above  twenty  years  of  age  of  an  oak,  or  ash,  or  the  like,  may  be  of  service  in 
building,  and  therefore  it  shall  be  exempt  firom  tithe,  as  weU  as  the  prindpal 
tree  shslL  But  Hornbeams  shall  pay  tithes,  though  they  are  (^  the  age  of 
forty  or  fifty  years,  as  hasels,  or  sallows,  and  the  like,  shall  do,  and  ^bt  **  great 
wood"  q)ecified  in  the  said  statute  is  to  be  intended  of  wood  fdiich  eonststs  of 
trees  of  value,  as  of  oaks  and  ashes,  and  elms  and  such  like,  but  not  of  horn- 
beams, sallows,  hasels,  majto,  and  the  like,  which  in  all  ages  ought  to  pay 
tithes,  and  so  shall  the  branches  which  sprout  ftora  them,  of  what  age  soever  the 
same  be.  And  all  this  he  said  to  me,  and  for  this  reason  diey  granted  the  con- 
sultation, as  he  said.  Atid  the  judgment*  and  consultation,  after  divers  con- 
tinuances, were  as  follows. 

At  which  day,  before  the  lady  the  queen,  at  Westminster,  came  the  psrties  The  jodgmcDt. 
afoscsaid,  by  Iheir  attorneys  aforesaid,  whereupon  all  and  singular  the  premises 
bcang  seen,  and  by  the  oonrt  of  the  said  lady  the  queen  here  -more  fully  understood, 
and  mature  deliberation  being  thereupon  had,  for  that  it  seems  to  the  court  of 
the  said  lady  the  queen  here,  that  the  ^ea  of  the  aforesaid  John  Molins  above 
by  pleading  nleaoed,  and  the  matter  in  the  same  contained^  are  good  and 
sufficient  in  law  to  preclude  the  said  William  Soby  from  having  his  action 
aforesaid  against  the  same  John,  and  to  obtain  the  writ  of  the  lady  the  queen 
of  consultation  to  the  same  John,  it  is  considered  that  the  aforesaid  William 
take  nothing  by  his  bill  aforesaid,  but  for  his  false  claim  therein  be  in  fioercy,  &c. 
And  the  writ  of  the  lady  the  queen  of  consultation  to  the  same  John  in  this 
bdialf  18  grsnted,  &c. 

And  the  vmt  of  consultalion  was  thus : 

''  Etizabetfa,  by  the  grace  of  God,  of  England,  &c.  To  the  reverend  and  The  writ  of  con- 
^  excellent  man  John  Hammond,  doctor  of  laws,  official  of  the  consistory  court  'iii^^Q* 
*-*  of  the  Inshop  of  London,  lawfolly  constituted,  greeting.  Hath  flhown  unto 
**  08  John  Molins,  rector  of  the  parochial  church  of  Thaidon-Gamon  otherwise 
**  Garnish,  in  the  county  of  Essex,  that  whereas  he  in  the  court-christian 
^  before  yon  had  impleaded  Wilham  Soby  of  Thaidon-Gamon  otherwise 
^  Garnish  aforesaid,  of  this  that  the  same  William  the  tithes  of  100  cart-loads 
'/  d  combustible  vvood^  called  loppings  of  trees,  in  and  of  a  certain  wood 
**  ccdled  <jrine's-parkj  growing,  arising,  and  happening,  within  tiie  aforesaid 
^  pariA  of  Thaidoa-Oanmi  otherwise  GanuBh,  and  to  him  the  said  John 

''  Molins 
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1575.        u  ]||tQli|i3  in  rigbt  of  the  rectory  aforesaid  bekmgiiig*  ^  ^^  ^^^o^  Joi^  Ifidliu 

BOBvtMi^LiNs.  u  Y^  refused  to  pay,  the  aforesaid  William  Sd[>y  late  in  our  court  before  ua 

"  suggested,  that  whereas  in  a  statute  made  in  a  parliament  of  lord  Edward 

*^  late  king  of  England,  the  third  after  the  conquest,  in  the  45  th  year  of  his  reign, 

held,  among  other  things  it  was  ordained,  that  of  great  trees  of  the  growth  of 

twenty  years  and  more,  tithes  should  not  be^given,  and  thereupon  a  certain 

prohibition  at  the  petition  of  the  aforesaid  William  to  the  same  William  we 

granted,  and  the  same  to  you  caused  to  be  directed,  by  reason  whereof  you 

*'  hare  delayed  and  yet  do  delay  to  proceed  in  that  cause ;   and  because,  upon 

examination  of  the  suggestion  atoresaid,  it  manifostiy  appears  to  us  that  the 

suggestion  of  the  aforesaid  William  in  our  court  before  us,  as  aforesaid,  is 

wholly  contrary  to  truth,  we  therefore  being  willing  that  what  justice 

advises  in  the  premises  be  done  to  the  parties  aforesaid,  signify  to  you  that 

in  the  cause  aforesaid,  as  far  as  concerning  the  tithes  of  the  combustible 

wood  aforesaid,  called  loppings  of  trees,  bdfore  you  is  only  litigated,  our 

royal  dignity,  and  the  laws  and  statutes  of  our  realm  of  England,  in  that 

^'  bdialf  wholly  unhurt,  you  may  lawfolly  proceed,  and  further  do  what  to  the 

*'  jurisdiction  ecclesiastical  you  shall  know  to  appertain,  our  said  prx^bition 

'*  to  you  before  directed  to   the  contrary  in  any  wise   notwithstanding. 

''  Witness,  &c." 

N«u  hen^  by         From  this  record>  which  is  agreeable  with  the  common  practice  at  this  day,  the 

nnf^'^*     ,       reader  may  observe  the  method  of  proceeding  now  made  use  of  to  attain  a  con- 

^^of  prc^eedU  ^^l^^oo  ^  th&i^  cases,which  differs  much  from  the  ancient  method,  as  I  take  it ; 

ing  to  attain  a     and. as  it  differs  much  therefrom,  so  it  seems  to  me  to  be  the  worse  order  and 

coniultatioii  by   form  of  proceeding  in  these  suits.    For  at  this  day  upon  a  surmise  to  have  a 

way  of  a  bill  of  prohibition,  it  is  usual  for  him  who  makes  the  surmise  to  be  bound  in  an  obUga-' 

attachm^t  np.   ^-^^  ^  recognizance  to  exhibit  a  bill  of  attachment  against  the  party  who  sues 

CTnot'lto  reeulw  ^  ^^  court-christiaUi  and  against  whom  the  prohibition  was  awarded,  if  he 

and  good  as  the  against  whom  the  prohibition  was  awarded  requires  it ;  which  is  done  to  the 

ancient  method  end  that  the  party  who  sues  in  the  court-christian  may  be  brought  into  court,* 

^V^^  T"^  ^^    and  answer  to  the  effect  of  the  surmise,  which  is  contained  in  the  body  of  the 

'^^lamiUtJ^  bill  of  attachment,  and  avoid  it,  if  he  can,  either  for  falsity  or  for  any  other 

fwndtbeatcmuM-  uiatter,  and  thereupon  the  parties  may  join  issue  or  demur  in  law,  and  if  upon 

di  pott  frohUd-  trial  or  demurrer  the  matter  passes  for  the  defendant  (who  sued  in  the  court- 

christian),  then  he  shall  have  a  consultation  directed  to  the  spiritual  judge  to 
proceed,  which  grant  of  a  consultation  seems  to  me  to  be  very  strange.  For  in 
such  attachment  upon  a  prohibition  the  defendant  is  not  actor  in  Uie  king's 
court  against  the  plaintiff,  but  is  merely  a  defendant,  as  other  defendants  are  in 
personfd  actions,  or  in  suits  founded  upon  other  contempts,  and  the  attachment 
IS  sued  against  him  as  against  an  offender  who  has  proceeded  in  the  spiritual 
court  contrary  to  a  prohibition,  in  which  case  if  it  is  found  or  confessed  that  he 
has  done  so,  he  ought  to  be  convicted  of  the  contempt,  and  be  imprisoned  and 
fined  j  and  if  it  be  found  that  he  has  not  proceeded  in  the  spiritual  court  con- 
trary to  the  prohibition,  then  he  ought  to  have  judgment  to  go  without  day. 
But  to  plead  upon  the  attachment  touching  the  right  of  the  tilhes,  and,  if  it  is 
found  for  the  defendant,  to  grant  him  a  consultation,  as  the  effect  of  the 
ludgment,  is  not  (as  I  apprehend)  consonant  to  the  ancient  form  and  course 
of  law }  and  to  make  use  of  such  a  circumstance  as  to  have  him,  at  whose 
suit  the  prohibition  was  granted,  bound  to  exhibit  an  attachment  without  any 
process  awarded,  and  so  to  bring  him  in  voluntarily,  where  in  a{^)earance  he  is 
compeUed  invcduntarily  to  answer,  seems  rather  to  be  a  confederacy  than  a  due 
and  fair  suit  3  and  also  to  surmise  that  he  has  proceeded  contrary  to  the  prohi- 
bition, where  in  fEtct  he  has  not,  is  a  falsehood  and  a  lie.  And  if  he  who  is  bound 
to  exhibit  his  biU  upcm  an  attachment  will  not  do  it  when  he  is  required,  but 
will  forfeit  his  bond,  then  the  king  shall  have  the  forfoiture,  inasmuch  as  the 
bond  is  usually  made  to  him,  and  not  to  the  party ;  and  then  the  party  has  no 
way  to  bring  nim^  who  had  the  prohibition,  into  court  to  plead  vrith  him, 
which  would  be  a  great  defect  in  the  law,  if  there  were  no  other  means  ta 
bring  the  party  into  courts  and  to  proceed  to  trial  iqmi  the  matter.    But  there 

is 
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is  in  tlie  rtgiiter  a  writ  which  is  called  Atcirefacku  quart  caukUdtid  nondebeat        1575. 

eoMcedi  po$t  jfrokibUkmem,(\)  which  writ  the  party  who  sued  in  tiie  spiritual  .•oBTg.MOLiw§> 

courts  and  was  delayed   by  the  prohibition^  shall  have  against  him  who 

obtained  the  prohibiition ;  and  this  writ  recites  the  surmise  and  the  prohibition 

granted  thereupon,  which  is  to  the  hurt  or  disherison  of  him  against  whom 

the  prohibition  was  granted,  and  it  requires  the  sheriflf  to  warn  the  party  to 

shew  *'  if  he  have  or  luiow  any  thing  to  say  for  himself  why  our  said  writ  of 

''  prohibition  ought  not  to  be  revoked,  and  our  other  writ  of  consultation  be 

awarded  to  the  i^oresaid  official  or.  other  judge  spiritual,  &c.  to  proceed  in  the 

cause  aforesaid,  and  to  do  further  and  receive  what  our  court  hath  considered 

in  this  behalf."    And  as  it  may  not  be  improper  to  recite  the  vmt,  it  here 

follows  word  for  word. 

The  king  to  the  sheriff  of  Essex  greeting.  Whereas  we  lately,  at  the 
prosecntion  of  Thomas  and  Roger  suggesting  to  us  that  the  chapel  of 
Roger  is  situate  within  the  manor  of  the  said  Thomas,  that  the  said  Roger 
holds  the  chapel  afcvesaid  of  the  advowson  of  the  aforesaid  Thomas,  and  that 
the  said  Roger  and  all  his  predecessors,  parsons  of  the  chapel  aforesaid,  all 
tithes,  as  well  greater  as  lesser;  arising  from  the  demesne-lands  of  the  said 
**  Hiomas  of  the  aforesaid  manor,  and  of  certain  his  tenants  of  the  ^d  manor, 
"  of  the  gift  of  the  ancestors  of  the  aforesaidThomas,  sometime  lords'of  the  same 
manor,  from  time  immemorial  had  perceived  and  bad,  and  that  L.  Spark, 
parson  of  the  church  of  Roger,  claiming  those  tithes  to  belong  to  his  church 
aforesaid,  the  said  Thomas  and  Roger  thereof  had  drawn  in  plea  before  the 
official  of  the  bishop  of  Lincoln  in  the  court-christian,  and  for  that  the  plea 
aforesaid,  as  it  was  said,  tcmched  us  and  our  crown  and  dignity,  because  the 
advowson  of  the  chapel  aforesaid  to  us  might  devolve  by  reason  of  wardship 
or  escheat,  because  also  the  like  tithes  in  certaia  our  demesnes  we  have 
bestowed,  and  hitherto  have  used  to  bestow,  and  also  many  great  men  of  our 
realm  of  England  such  tithes  in  their  demesnes  have  likewise  used  to  bestow, 
vre  prohibit  'the  same  official  that  he  should  not  hold  that  plea  in  the  court- 
chnstian,  nor  any  thing  which  might  turn  out  to  the  derogation  of  our 
royal  dignity  in  this  behalf  attempt,  by  reason  of  which  prohibition  the  same 
official,  as  we  have  heard,  hath  delayed  and  yet  doth  delay  to  proceed  in  that 
cause  to  the  no  small  loss  and  grievance  of  the  said  L.,  and  to  the  manifest 
danger  of  the  disherison  of  his  church  aforesaid.  And  now,  on  the  behalf  of 
the  said  L.  it  is  humbly  prayed  unto  us,  that  whereas  in  the  articles  to  the 
|»elacy  and  clergy  of  our  realm  of  England  lately  granted  it  is  contained, 
that  in  tithes,  oblations,  obventions^  and  mortuaries  (when  they  are  pro- 
poonded  under  these  names)  our  royal  prohibition  shall  hold  no  place,  we 
would  be  willing  to  order  our  said  writ  of  prohibition  to  be  revoked,  and  to 
award  our  writ  df  consultation  to  the  aforesaid  official  to  proceed  in  the  cause 
in  this  behalf,  we  being  willing  that  what  shall  be  just  be  done  to  the 
parties  aforesaid  in  the  premises,  command  you  that  you  make  known  to 
the  aforesaid  Thomas  and  Roger,  that  they  be  in  our  chancery  on  the 
morrow  of  the  Epiphany  of  our  Lord  next  coming,  wheresoever  it  shall  then 
be,  to  shew  if  they  have  or  know  any  thing  to  say  for  themselves  why  onr 
said  vnit  of  prohibition  ought  not  to  be  revoked,  and  our  other  writ  of  consul* 
tation  to  be  awarded  to  the  aforesaid  official  to  proceed  in  the  cause  afore- 
*'  said,  and  to  do  further  and  receive  what  our  court  shall  consider  in  this 
*'  behalf.  And  have  you  there  the  names  of  those  by  whom  you  shall  make 
"  this  known  to  him,  and  this  writ.     Witness,  &c.  the  year,  &c.*' 

This  writ  FUzherbert  makes  mention  of  in  his  Natura  Br€vutm,{2)  at  the  end 
of  the  writ  of  consultation,  and  he  seems  to  allow  of  it.  And  as  the  writ 
above  was  returned  into  the  chancery,  so  one  may  have  the  like  writ  in  every 
olber  court  which  grants  writs  of  prohibition,  returnable  before  the  judges  of  the 
same  court,  and  upon  every  cause  sufficient  to  annul  the  prohibition.  And 
wrtien  the  defendant  appears  upon  the  writ,  he  inay  answer  to  the  matter 
contained  in  the  sdrefidas  (for  it  comprises  the  substance  of  the  matter),  or  if 
it  is  necessary  to  make  a  declaration,  the  plaintiff  may  declare  upon  the  writ, 

(1)  Regittter,  71.  (9)  F.  N»  B.  123.  c. 
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1575.  and  the  defendant  may  anainer  to  the  matter  which  the  pkdntiff  in  the  actre 
•0BT«.if0LiN8.  facktt  has  objected  against  the  aurmise  upon  which  tiie  prohibition  was  foanded» 
and  thereupon  they  may  proceed  in  plea,  and  by  that  means  the  right  and 
tide  of  the  tithes  may  be  tried  $  and  if  it  is  found  for  the  plaintiff  in  the  «cv-c 
facias,  then  he  shall  have  judgment  to  have  a  consultation  aooordmg  to  the 
request  of  Bis  writ  of  idre  facias,  and  if  it  is  found  against  the  plaintiff,  then 
the  prohibition  shall  stand  in  force^  and  he  shall  be  baired  from  having  a  con- 
sultation. And  this  method  of  proceeding  seems  to  me  to  be  more  i^^ree- 
able  with  the  law  than  the  other,  and  therefore  I  would  advise  the  student  to 
put  in  practice  this  writ  and  to  leave  the  other  form. 


1575  17  El.  A.  D.  1575.— Cane, 

v^p,^  .  Windham  v.  Norris.  [Toth.  184.J  1  Gw.  136. 

jiriklicSiI'S      A  I^EMURHER  because  the  matter  ccmcems  tithes  over-ruled  and  or- 
tithes,  "^*-  <iered.  _ 

J2w  ^'  ^7  ^-  A-  ^- 1575.— B.  R.   Jnon.  [Godb.  1.] 

Where  on  abbot  FT^HIS  case  was  moved  to  the  court.    If  an  abbey  has  a  parsonage  appropriate 

appropi^Ue'Md  "*  ^'  which  is  disdiarged  of  payment  of  tithes,  and  afterward  the  abbot 

aRerwards  pur^   purchases  part  of  the  land  in  the  same  town  and  parish  where  the  parsonage 

chased  land  in    IS  :  that  this  land  so  purchased  is  disdiarged  ■  of  tithes  in  the  hands  of  the 

the  same  parish,  abbot ;  for  the  tithes  wov  suspended,  during  the  possession  of  the  abbot,  in  hia 

were^Ms'  ended  ^^^  l»»ds-    But  after  that,  the  abbey  was  surrendered  into  the  hands  of  the 

^hile'thcrivid     ^^S>  Anno  30  Hen.  8.    And  afterwards  the  same  possessions,  &c.  were  given 

was  in  the  ab-     to  king  Henry  VUI.  by  the  statute  of  31  H.  8.  cap.  13,  as  they  were  in  the 

hot's  hands,  will,  hands  of  the  abbot.    The  question  was.  Whether  the  land  so  purchased  by  the 

^'^  ^"^3^^  abbot  before  the  surrender,  were  discharged  of  payment  of  tithes  by  the  statute 

be  reriveT^imd '  ^^  ^^'    ^^^  *^*  opinion  of  Mr.  Plowden  was,  that  they  were  not  discharged  of 

the  land  charged  ^^^^  ^7  ^^^  statute :  for  that  no  lands  are  discharged  by  the  statute,  but  such 

as  before  the       lands  as  were  lawfully  discharged  in  right,  by  composition,  or  other  lavpfiii 

purchase  of  the  thing.     And  the  lands  in  this  case  were  not  discharged  in  right,  but  suspended 

abbot.  during  the  possession  of  the  abbot,  in  his  own  hand.    And  so  he  said  it  is^ 

when  the  land  is  purchased  by  one,  and  the  parsonage  by  another,  the  right  of 

tithes  is  revived,  and  the  lands  charged  as  before  the  purchase  of  the  abbot. 

And  so,  he  said^  it  had  been  adjudged. 

I57g  E.  18  El.  A.  D.  1576.— B.  R. 

N^p^  The  Parson  of  Peykirke's  case.     [Dy.  349.  b.]    1  Gw.  136. 

s^for  uSm^"  n^HE  parson  of  Peykirke  and  Ehneton,  near  Peterborough,  of  which  the 
hav  and  com  out  abbot  of  Peterborough  was  patron,  and  also  owner  of  the  manor  of  Elme* 

of  the  demesnes  ton,  being  a  hamlet  of  that  pari^,  at  this  day  demanded  tithe  of  hay  and  com 
of  a  manor  out  of  the  demesnes  of  Elmeton  manor,  of  wluch  the  present  dean  and  chapter 
^^^f^  lir*  JSS'  ^^  ^'  *"*  ^*^  patrons  and  owners  j  whereas  within  time  whereof  memory 
toTu^  abbof^  runneth  not  to  the  contrary  before  the  dissolution  of  the  abbey,  and  at  the 
Peterborough,  ^^^^^  P^  ^c  dissolution,  no  such  tithes,  but  only  other  tithes,  as  of  wool  and 
whose  farmers  lambs,  &c.  were  paid  by  the  farmers  by  lease,  or  at  will,  being  lay  persons, 
by  leaae  or  at  Whether  a  prohibition  upon  the  statute  of  31  H.  8.  c.  13.  by  virtue  of  this 
will bemg lay  y^ord  discharged,  vrill  lie  or  not?  And  by  the  opinion  of  the  justices  and 
timeimmemo-     ^^^i  of  B.  R.  prohibitions  in  this  case  are  common^  £ec. 

rial  before  and  at  the  dissoHition  ofJfae  abbev(dl  H.  8.)  had  paid  no  such  tithes,  but  only  of  wool  and  lambs»&c. 
it  was  held  that  a  prohibition  upoa  the  31  it  6.  c^  13.  s.  tU  by  virtue  of  the  word  discharged  would  lie. 
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E.  19  El.— C.  P.  1577., 

Creadon  v.  the  Bish.  of  Uncoln  aad  the  Dean  and  Chapt.  of  Worcester. 
[Plowd.  4QS.']    1  Gw.  136.     Rast.  Ent.  497.  b.    N.  Bendi.  293. 

nnHOMASy  bishop  of  Lincoln,  and  the  dean  and  chapter  of  the  cathedral  church 
-■-  of  Christ  and  the  blessed  Mary  the  Virgin,  in  Worcester,  were  summoned 
to  answer  Roger  Grendon,  gentleman,  of  a  plea,  that  they  may  permit  him  to  pre- 
sent a  fit  person  to  the  church  of  Dean,  which  is  -vacant  and  belongs  to  his  dona- 
tion, &c.  And  whereupon  the  same  Roger,  by  Roger  Gisse  his  attorney  8a3r8, 
that  whereas  lord  Edward,  late  king  of  England,  the  sixth,  was  seized  of  the 
advowson  of  the  church  afbtesaid  as  of  a  gross  by  itself,  as  of  fee  and  right,  in  right 
of  his  crown  of  England,  and  he  being  so  thereof  seized,  to  the  same  church, 
being  vacant)  presented  one  William  Chamberlain,  his  clerk,  who  on  the  pre- 
sentation of  him  the  said  late  king  was  admitted,  instituted,  and  inducted  into  . 
the  same  in  the  time  of  peace,  in  the  time  of  him  the  said  late  king.  And  he 
the  same  late  king  being  so  seized  of  the  adTowson  aforesaid,  died  of  such 
his  estate  thereof  seized,  without  heirs  of  his  body  issuing,  after  whose  death 
the  adyowson  aforesaid  descended  to  lady  Mary,  late  queen  of  England,  as 
sister  and  heir  of  the  said  late  king,  whereby  the  same  late  queen  was  seized 
of  the  adTowson  aforesaid,  as  of  a  gross  by  itself,  as  of  fee  and  right,  in 
right  of  her  crown  of  England.  And  she  being  so  thereof  seized,  she  the  same 
late  queen,  the  30th  day  of  June^  in  the  first  year  of  her  reign,  at  the  castle  of 
Famham,  in  the  county  of  Surrey,  by  her  letters-patent  (which  the  same 
Roger  Grendon  here  produces  in  court,  sealed  under  the  great  seal  of  the  same 
late  queen  of  Englai^d,  the  date  whereof  is  at  the  aforesaid  castle  of  Faniham 
the  same  day  and  year)  gave  and  granted  to  one  George  Rotheriiam  of  Farley, 
in  the  parish  of  Lruton,  in  the  county  of  Bedford,  gentleman,  and  to  Roger 
Barber,  of  the  same  town  and  county,  yeoman,  the  eSvowson  aforesaid^  by  the 
name  of  the  advowson,  donation,  free  disposition,  and  right  of  pahonage  and 
presentation  of  the  rectory  and  parochial  church  of  Dean  aforesaid ;  to  have, 
hold^  and  enjoy  the  aforesaid  advowson,  donation,  fiiee  disposition^  right  of 
patronage  and  presentation  of  the  said  rectory  and  parochial  church  of  Dead 
aforesaid,  to  the  aforesaid  George  and  Roger  Barber,  their  heirs  and  assigns  for 
ever.  By  reason  of  which  said  letters-patent  they  the  same  Creorge  and  Roger 
Baiber  were  seized  of  the  advowson  of  the  church  aforesaid  as  of  a  gross  by 
itself,  as  of  fee  and  right.  And  the  said  Gtorge  and  Roger  Barber  being  so  seized 
thereof,  they  the  same  George  and  Roger  Bkrber,  the  28th  day  of  September, 
in  the  first  and  second  years  of  the  reign  of  lord  Fhilip  and  the  said  lady  Mary, 
late  king  and  queen  of  England,  at  Dean,  in  the  said  county  of  Bedford,  by  their 
certain  writing  (which  the  same  Roger  Grendon  here  produces  in  court,  sealed 
with  the  seals  of  the  aforesaid  George  and  Roger  Baroer,  the  date  whereof  is 
the  same  day  and  year)  granted  to  one  Thomas  Grendon,  the  aforesaid  advowson 
of  the  church  aforesaid,  by  the  name  of  all  the  advowson  of  their  rectory  of 
Dean  aforesaid,  and  the  advowson,  free  disposition,  right  of  patronage  and 

Eresentation  of  the  said  parochial  church  of  Dean  aforesiJd,  with  its  rights  and 
berties  whatsoever ;  to  have,  hold,  and  enjoy  the  aforesaid  advowson,  dona- 
tion, free  disposition,  right  of  patronage  and  presentation  of  the  said  rectory 
and  church  aforesaid,  to  the  same  Thomas  Grendon,  his  heirs  and  assigns  for 
ever,  tothe  proper  use  and  behoof  of  the  said  Thomas^  his  heirs  and  assigns  for  ever, 
by  reason  of  which  said  grant  the  aforesaidThomas  was  seized  of  the  iforesaid  ad- 
vowson of  the  church  aforesaid  as  of  a  gross  by  itself,  as  of  fee  and  right,  and  he 
being  so  thereof  seized,  he  the  same  Thomas,  at  Shefibrd  in  the  county  of 
Bedford  aforesaid,  died  of  such  his  estate  thereof  seized,  after  whose  death  the 
aforesaid  advowson  of  the  church  aforesaid  descended  to  the  same  Roger 
Grendon,  as  son  and  heir  of  the  aforesaid  Thomas,  whereby  he  the  same  Roger 
Grendon  was  seized  of  the  aforesaid  advowson  of  the  churdi  aforesaid,  as  of  a 
gross  by  itself,  as  of  fee  and  right,  and  afterwards  the  church  aforesaid  became 
vacant,  by  the  deprivation  of  the  aforesaid  William  Chamberiain,  and  yet  is 
vacant,  and  on  that  account,  to  him  the  said  Roger  Grendon  it  at  present  belongs 
to  present  a  fit  perscm  to  the  church  aforesaid ;  and  the  aforesaid  bishop  and 
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dean  and  chapter  him  the  sidd  Roger  do  unjustly  hinder.  Wherefore^  he  says 
that  he  is  injuied  and  has  damftgie  to  the  value  of  100^  and  there£are  he  produces 
the  suit,  &c. 

And  the  aforesaid  bishop  and  dean  and  chapter,  by  William  Paine,  their 
attorney,  come  and  defend  the  force  and  injury  when,  &c.  And  the  same 
bishop  says  that  he  has  not,  nor  claims  to  have  any  thing  in  the  church  afore- 
said, nor  in  the  advowson  of  the  same,  unless  admission,  institution,  and  desti^ 
tution  of  persons  to  the  same  church,  as  ordinary  of  the  said  church ;  and  thb 
he  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  aforesaid  Roger 
Grendon,  without  a  special  hinderance  in  the  person  of  him  the  said  bishop  in 
this  behalf  to  be  assigned,  his  action  aforesaid  against  him  ought  to  have,  &c; 
And  the  aforesaid  dean  and  chapter  say,  that  the  aforesaid  Roger  Grendon,  his 
action  aforesaid  against  them  ought  not  to  have,  because,  they  say,  that  long 
before  the  aforesaid  Ute  king  Edward  the  sixth  had  any  thing  in  the  advowson 
aforesaid,  lord  Henry,  late  king  of  England,  the  eighth,  was  seized  of  the  same 
advowson,  as  of  a  gross  by  itself,  as  of  fee  and  right,  in  right  of  his  crown 
of  England.  And  he  being  so  seized  thereof,  to  the  church  aforesaid,  being 
vacant,  presented  one  Edmund  Haltman,  his  cleik,  who  on  the  presentation  of 
him  the  said  late  king  Henry  the  eighth  was  admitted,  instituted,  and  inducted 
into  the  sam^  in  the  time  of  peace,  in  the  time  of  the  same  late  king  Henry 
the  eighth.  And  he  the  same  late  king  being  so  seized  of  the  advowson  afore^ 
said,  died  of  such  his  estate  thereof  seized,  after  whose  death  the  advowson 
aforesaid  descended  to  the  aforesaid  late  king  Edward  the  sixth,  as  son  and  heir 
of  the  same  late  king  Henry  the  eighth,  whereby  the  same  late  king  Edward 
the  sixth  was  seized  of  the  advowson  aforesaid,  as  of  a  gross  by  itself,  as  of  fee 
and  right,  in  right  of  his  crown  of  England.  And  being  so  thereof  seized,  be 
the  same  late  king  Edward  the  sixth,  the  22d  day  of  May,  in  the  first  year  of 
his  reign,  at  Westminster,  in  the  county  of  Middlesex,  by  his  letters-patent 
(which  they  the  same  dean  and  chapter  produce  here  in  court,  sealed  under  the 
great  seal  of  the  same  late  king  Edward  the  sixth,  the  date  whereof  is  at 
Westminster  aforesaid,  the  same  day  and  year)  of  his  certdn  knowledge  and 
mere  motion,  gave  and  granted  to  the  same  dean  and  chapter  the  advowson 
aforesaid,  by  the  name  of  the  advowson,  donation,  right  of  patronage  and  pre- 
sentation of  the  aforesaid  church  and  rectory  of  Dean,  in  the  county  of 
Bedford,  among  other  things  j  to  have,  hold,  and  enjoy  the  advowson  afore- 
said to  the  same  dean  and  chapter,  and  to  their  successors  for  ever.  And 
further,  the  same  late  king  Edward  the  sixth  by  his  same  letters-patent,  of  his 
special  grace,  and  certain  knowledge,  and  mere  motion,  and  by  his  royal 
authority,  supreme  and  ecclesiastical,  which  he  then  enjoyed,  for  himself, 
his  heirs  and  successors,  granted  and  gave  licence  to  the  same  dean  and 
chapter,  and  to  their  successors,  that  they  the  same  dean  and  chapter, 
and  their  successors,  the  rectory  of  the  church  aforesaid,  whensoever  by 
death,  resignation,  or  deprivation,  or  in  any  other  manner  whatever,  it  should 
happen  to  be  vacant^  immediately  to  their  own  proper  uses,  ^ould  and 
might  hold  to  them  and  their  successors  for  ever,  without  molestation 
or  hinderance  of  the  same  late  king,  his  heirs  or  successors,  and  this  with- 
out any  presentation,  induction,  or  admission  of  any  incumbent  to  the  same 
rectory  irom  thence  forwards  to  be  made.  And  further,  the  same  late'king 
by  his  same  letters-patent  willed,  and  of  his  certain  knowledge  and  mere  mo- 
tion, and  by  his  authority  aforesaid,  which  he  then  enjoyed,  for  himself,  his 
heirs  and  successors,  the  aforesaid  rectory  and  church  of  Dean  aforesaid,  as 
from  thenceforth  it  sliould  happen  to  be  vacant,  as  it  is  said  above,  and  all  and 
singular  manors,  messuages,  lands,  tenements,  rents,  reversions,  services,  glebes, 
tithes,  oblations,  pensions,  portions,  fruits,  profits,  commodities,  emoluments^ 
possessions,  and  hereditaments  whatsoever,  with  all  their  appurtenances,  as  well 
spiritual  as  temporal,  to  the  same  rectory  and  church,  so  as  is  aforesaid  beings 
vacant,  in  anyvrise  belonging  or  appertaining,  to  the  same  dean  and  chapter 
and  their  successors,  and  to  their  said  cathedral  church  appropriated,  consoli* 
dated,  united,  and  incorporated ;  To  have,  hold,  enjoy,  and  convert  the  same- 
rectory  and  church  of  Dean  aforesaid^and  all  and  singular  the  premises  to  the; 
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anme  rectory  and  church  beknging  and  appertaining,  to  ihe  same  dean  and        1577. 
chapter  and  their  successors  (as  is  aforesaid)  to  their  own  proper  uses,  without      ob'endok' 
any  presentation,  nomination,  induction,  or  admission  of  any  incumbent  or  in-  ^* 

cumbents  to  the  same  church,  from  thence  forwards  to  be  made,  as  by  the  same  '''^''* 
letters-patent,  among  other  things,  more  fully  appears.  By  reason  of  which  Worcester. 
said  letters-patent,  they  the  same  dean  and  chapter  were  seised  of  the  advowson  >^0^^^^ 
aforesaid  as  of  a  gross  by  itself,  as  of  fee  and  right,  in  right  of  their  cathedral 
church  aforesaid.  And  they  the  said  dean  and  chapter  being  so  seised  thereof, 
the  aforesaid  Edmund  Haltman,  the  6th  day  of  November,  in  the  fourth  year 
of  the  reign  of  the  aforesaid  King  Edward  the  Sixth,  at  Dean  aforesaid,"  died, 
after  whose  death,  the  church  aforesaid  became  vacant,  whereby'they  the  same 
dean  and  chapter  immediately  after  the  death  of  the  same  Edmund  Haltman, 
lyecame  parsons  of  the  same  church,  and  the  aforesaid  rectory  and  church  of 
Dean  aforesaid,  to  their  own  proper  uses,  held  and  yet  hold,  and  thereof  then 
immediately  and  always  afterwards  have  been  and  yet  are  seised  in  their  de- 
mesne as  of  fee,  in  right  of  their  cathedral  church  aforesaid.  And  after  the 
death  of  the  aforesaid  Edmund,  the  aforesaid  late  King  Edward  the  sixth  pre-  Vid«  Hob.  167. 
sented  Uie  aforesaid  William  Chamberlain  as  his  clerk  to  the  church  aforesaid. 
Which  said  presentation,  admission,  and  institution  of  the  same  William  to  the 
s^me,  in  the  declaration  aforesaid  above  specified,  were  void  and  of  no  effect  in 
law,  because  the  aforesaid  church  then  was  fiiU  dF  them  the  aforesaid  dean  and 
chapter.  And  this  they  are  ready  to  verify,  wherefore  they  pray  judgment,  if 
the  aforesaid  Roger  Grendon  his.  action  aforesaid  against  them^  ought  to  have, 
&c. 

And  the  aforesaid  Roger  as  to  the  aforesaid  plea  of  the  aforesaid  bishop  above 
pleaded,  for  that  the  same  bishop  claims  nothing  in  the  church  aforesaidf,  nor  in 
the  advowson  of  the  same,  unless  admission,  institution,  and  destitution  of 
persons  to  the  same  church,  as  ordinary  thereof,  prays  judgment,  and  a  writ  to 
the  bishop,  &c.  Therefore  it  is  considered,  that  the  aforesaid  Roger  recover 
his  presentation  against  the  aforesaid  bishop  to  the  church  aforesaid,  and  have 
a  writ  to  the  same  bishop,  that  notwithstanding  the  claim  of  the  said  bishop, 
he  admit  a  fit  person  to  the  church  aforesaid  on  the  presentation  of  the  said 
Roger,  &c.  And  nothing  of  mercy  of  the  said  bishop,  because  he  excuses 
himself  of  hinderance,  &c.  But  let  execution  thereof  cease  until  the  aforesaid 
plea  between  the  same  Roger  and  the  aforesaid  dean  and  chapter  be  determined, 
&c.  And  as  to  the  aforesaid  plea  of  the  aforesaid  dean  and  chapter  above  in 
bar  pleaded,  he,  the  same  Roger  says,  that  that  plea  is  insufficient  in  law  to  pre- 
clode  him  the  said  Roger  from  having  his  action  aforesaid,  aeain'st  the  same 
dean  and  chapter,  and  that  he  to  that  plea  in  manner  and  form  aforesaid  pleaded 
has  no  necessity,  nor  is  by  the  law  of  the  land  bound  to  answer.  And  this  he 
is  ready  to  verify,  wherefore  for  want  of  a  sufficient  plea  in  this  behalf  made, 
he  the  same  Roger  prays  judgment,  and  a  writ  to  the  bishop. 

And  the  afioresaid  dean  and  chapter,  for  that  they  have  above  alleged  suffi- 
cient matter  in  law  to  preclude  the  aforesaid  Roger  from  having  lus  action 
aforesaid  against  them,  which  they  are  ready  to  verify,  which  said  matter  the 
aforesaid  Roger  does  not  deny,  nor  thereunto  in  an3^se  answer,  but  that  aver- 
ment wholly  refuses,  they  the  same  dean  and  chapter  pray  judgment,  and  that 
the  aforesaid  Roger  may  be  precluded  from  having  his  action  aforesaid  against 
them,  &c.  And  because  the  justices  here  will  advise  themselves  of  and  upon 
the  premises  before  they  give  judgment  thereon,  day  is  given  to  the  parties' 
aforesaid  here,  until  from  the  day  of  Easter  in  fifteen  days,  to  hear  their  judg- 
ment thereon,  because  the  same  justices  here  thereof  not  yet,  &c. 

It  appears  by  the  record,  that  the  plaintiff  has  declared  that  king  Edward  6.  The  king  beine 
was  seized  of  the  advowson  of  the  church  of  Dean  as  of  a  gross  by  itself,  "eiaed  of  %n  ad- 
as  of  fee  and  right,  in  right  of  his  crown ;  and  the  same  being  vacant,  he  pre-  '^^T?^ '"  "^' 
sented  to  it  one  William  Chamberiain,  his  clerk,  who  was  admitted,  instituted,  gr^J^^j^  b^hig  ' 
and  inducted.     And  the  king  died,  and  the  advowson  descended  to  queen  letters-patent  to 
Mary,  who  in  the  first  year  of  her  reign  granted  it  to  George  Rotherham  and  dean  and  chap- 
Roger  Baiber,  and  to  their  heirs,  who  granted  it  over  by  deed  in  the  first  and  ter,  when  the 
second  years  of  Phil?p  and  Mary,  to  Thomas  Grendon  and  to  his  heirs,  who  died.  ^^^^^  j^"* 

thereof  ^ 
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maj  hold  the 
rectory  of  the 
said  charch,  im- 
mediately after 
it  becomes  void, 
to  their  proper 
use,  to  them 
and  their  suc- 
cessors for  ever, 
\rithout  presen- 
tation, &c.  of 
any  incambent 
to  the  same  rec- 
tory at  any  time 
after,  and  appro- 
priates, consoli- 
dates, onltes, 
and  incorporates 
the  same  rec- 
tory and  charch, 
and  all,  &c.  be- 
longing to  it,  to 
them  and  their 
saccessors,  to 
hold  to  their 
proper  use ;  if 
thu  is  a  good 
appropriation. 


Where  a  fhTng 
is*  materially  al- 
leged in  the  '' 
count,  and  tftd 
defendant  in  his 
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thereof  seized,  and  the  adfowaoa  descended  to  Roger  Gfendon,  the  plaintiff,  as 
his  son  and  heir  ^  and  afterwards  the  church  became  vacant  by  the  deprivation 
of  the  said  Chamberlain,  whereby  it  belonged  to  the  plaintiff  to  present,  and  the 
defendants  disturbed  him.  To  this  the  bi^op  pleaded  that  he  claimed  nothing 
but  as  ordinary.  And  the  dean  and  chapter  said,  that  long  before  the  said  king 
Edward  6.  had  any  thing  in  the  advowson,  king  Henry  8.  was  seized  of  the  said 
advowson  as  of  a  gross  by  itself,  as  of  fee  in  right  of  his  crown  j  and  being  so 
seized,  he  presented  one  Edmund  Haltman,  his  clerk,  who  on  his  presentation 
was  admitted,  instituted,  and  inducted ;  and  the  king  died  seized,  and  the  ad- 
vowson descended  to  the  said  king  Edward  6.,  and  he  being  seized  thereof,  the 
22d  day  of  May,  in  the  first  year  of  his  reign,  by  his  letters-patent  shewn  forth, 
of  his  certain  knowledge  and  mere  motion  gave  and  granted  the  said  advowson 
to  the  said  dean  and  chapter,  to  have  and  to  hold,  to  them  and  to  their  suc- 
cessors for  even  And  further  the  same  king  of  his  special  grace,  certain  know- 
ledge, and  mere  motion,  and  by  his  royal  authority  supreme  and  ecclesiastical, 
which  he  then  had,  for  himself  and  his  successors  granted  and  gave  license  to 
the  same  dean  and  chapter  and  to  their  successors,  that  whensoever  by  death, 
resignation,  deprivation,  or  in  any  other  manner  the  said  church  should  be  vacant, 
the  same  dean  and  chapter  and  their  successors  might  immediately  hold  the 
parsonage  of  the  said  church  to  their  own  proper  use  to  them  and  to  their  suc- 
cessors for  ever,  without  molestation  or  hinderance  of  the  same  king,  his  heirs 
and  successors,  and  that  without  any  presentation,  induction,  or  admis- 
sion of  any  incumbent  to  the  same  .pa^spQage  (wm  thenceforth.  And  further 
the  same  king  willed  and  granted  of  his  certain  knowledge  and  mere  motion^ 
and  by  his  autibority  aforesaid,  which  he  then  had,  for  himself,  his  heirs  and 
successors,  to  the  same  dean  and  chapter  and  to  their  successors,  and  to  the  said 
cathedral  church  appropriated,  consolidated,  united,  and  incorporated  the 
aforesaid  parsonage  and  church  of  Dean,  as  it  should  afterwards  happen  to  be 
void,  as  is  afores^d,  and  all  messuages,  lands,  tenements,  glebes,  tithes,  and 
hereditaments  whatsoever,  as  well  spiritual  as  temporal,  to  the  same  parsonage 
and  church,  so  as  is  aforesaid  being  vacant,  in  any  manner  appertaining ;  to 
have,  hold,  enjoy,  and  convert  the  same  parsonage  and  church  of  Dean,  and  all 
other  the  premises,  to  the  said  dean  and  chapter  and  to  their  successors,  as  is 
aforesaid,  to  their  own  proper  use,  without  any  presentation,  nomination,  in- 
duction, or  admission  of  any  incumbent  to  the  same  church  from  thenceforth, 
as  by  the  same  letters-patent,  among  other  things  appears.  By  force  of  which 
letters-patent  the  said  dean  and  chapter  were  seized  of  the  said  advowson  as  of 
a  gross  by  itself,  as  of  fee,  in  right  of  their  cathedral  church.  And  they  being 
so  seized,  the  said  Haltman  died  the  6th  day  of  November,  in  the  4th  year  of 
the  reign  of  the  said  king  Edward  6.  by  whose  death  the  church  became  void  ; 
whereby  the  said  dean  and  chapter,  immediately  after  the  death  of  the  said 
Haltman,  became  parsons  of  the  said  church,  and  the  said  parsonage  and  church, 
of  Dean  to  their  own  proper  use  held  and  yet  hold,  and  thereof  then  imme- 
diately and  ever  since  have  been  and  yet  are  seized  in  their  demesne,  as  of  fee, 
in  right  of  their  cathedral  church.  And  after  the  death  of  the  said  Edmund 
Haltman,  the  said  king  Edward  6.  presented  to  the  said  church  the  said  Cham- 
berlain, as  his  clerk,  which  presentation,  admission,  and  institution  of  the  said 
Chamberlain,  thereto  specified  in  the  count,  was  void  and  of  no  effect  in  law, 
because  the  said  church  was  then  full  of  the  said  dean  and  chapter.  And 
thereupon  they  demanded  judgment.  And  the  plaintiff,  as  to  the  bishop's 
plea,  prayed  judgment,  and  had  it,  but  execution  thjereof  to  cease  until  the 
plea  between  the  plaintiff  and  the  defendants  was  determined.  And  as  to  the 
plea  of  the  dean  and  chapter,  he  demurred  in  law« 

.  And  the  matter  was  argued  at  the  bar,  and  also  at  the  bench,  in  Michaelmas 
term,  in  which  the  16th  year  of  the  reign  of  qaeen  Eii^i^beth  ended,  and  the 
19th  year  of  her  reign  began.  And  I  hearji  the  whole  argument  of  Dysb, 
Ch.  J.. and  a  great  part  of  the  arguments  of  each  of  the  other  justices.  And 
exception  was  taken  to  the  bar,  because  the  plaintiff,  after  the  presentation  of 
.iking  Edward  6.  has  alleged  a  dying  seized  in  the  same  king,  and  a  descent  to 
queen  Mary,  which,  although  it  wa9  a  thing  piat^ial,  U.not  traversed  by  the 

•        •    ■  •  *  plea 
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plieaia  htf,  nor  IvUy  answcMd,  bu(  only  by  a  matter  wiiich  amounts  to  no 
more  than  an  argunentattve  aniwer,  viz.  bv  the  grant  of  king  Edward  6.  and 
the  apfxroprialion,  which  ia  an  affinnatiye  p{ea>  and  does  not  confess  and  avoid 
the  dying  seized*  nor  traverse  it,  but  is  only  an  argument  that  king  Edward  6. 
did  not  die  seized,  for  which  reason  the  plea  in  bar  is  not  sufficient. 

But  the  whole  court  was  of  opinion  against  this  exception.    For  whether 
upon  the  matter  disclosed  king  Edward  6.  died  seized,  or  not,  is  matter  of  ^^r  *^^^*  '^^ 
law.    For  if  his  presentation  of  William  Chamberlain  was  no  usurpation,  nor  ^y^u   T'    -^ 
gained  any  patronage  to  him,  from  thence  it  follows  that  he  did  not  die  sehed ;  ,hal]  be  deter- 
toad  if,  on  the  other  hand,  it  did  gain  him  any  patronage,  then  it  follows  from  mined  bv  tbe 
thence  that  he  did  die  seized.     So  that  this  is  matter  which  is  properly  to  be  court,  wiU  prove 
deared  up  by  the  court.    And  if  the  defendants  had  taken  a  traverse  in  their  |he  alleg»tioik 
plea  in  bar,  they  would  have  brought  the  trial  of  this  matter  to  a  jury,  who  b^^j^^||^^- 
are  to  try  matters  d  fsct,  and  not  matters  of  law,  as  this  is  here ;  for  that  in  tocK  case  the 
which  would  come  before  a  jury  to  prove  the  descent  in  this  case,  is  matter  of  defendant  shall 
law,  which  is  more  proper  to  be  tried  by  the  court  than  by  a  jury.    For  which  n^^er  tnvene 
reason  the  plea  in  bar  is  good.    And  so  in  all  cases  where  a  thing  is  materially  ^1!"°*^*"'  "^ 
alleged,  and  the  other  party  comes  in,  and  shews  matter  of  law,  which,  when     ^^* 
the  law  shall  come  to  oe  known,  proves  that  the  matter  before  alleged  is  true 
or  tike,  a  traverse  shall  never  be  taken  for  tbe  reason  above  given.    Where- 
fore  the  whole  court  held  that  the  bar  was  good  as  to  this  point. 

And  as  to  the  matter  in  law,  it  was  digested  into  divers  points.  First,  The  division  of 
what  persim  is  capable  of.  an  appropriation  $  secondly,  what  persons  may  make  the  matter. 
an  appropriation,  and  how  many  ought  to  assent  to  it  ^  thirdly,  at  what  time 
an  appropriation  may  be  made,  viz.  if  it  may  be  made  as  weU  when  the  church 
is  full  as  when  it  is  void  i  fourthly,  if  an  usurpation  may  be  had  upon  a  par* 
son  imparsonee,  and  if,  by  the  usurpation  of  a  stranger,  the  church  may  be 
disappropriated ;  and  lastly,  if  all  the  things  requisite  concur  in  the  appropri- 
ation heve  pleaded. 

And  as  to  the  first  pointy  the  justices  were  of  opinion  that  none  but  a  spiri-      l*t  point 
tual  body  politic  or  omorate,  which  has  succession,  is  capable  of  an  appropri-  B  j  the  common 
ation  :  for  the  effect  oi  an  appropriation,  as  to  its  original  institution,  was  to  ^*?^.°^'^,^^  * 
make  somebody  perpetual  incumbent,  and  as  such,  to  Imve  the  rectory,  and  the  [^"ii^o^^L. 
booses,  glebe,  and  tithes  which  are  parcel  thereof.    And  in  that  he  is  made  ^^  ;^  npable 
panon,  he  has  the  cure  of  the  souls  of  the  paridiioners,  in  which  case  he  ought  of  an  appropri- 
to  be  a  spiritoal  person :  for  as  a  patron  ought  to  present  to  a  church  a  spi-  ation,  and  not  a 
ritoid  and  not  a  temporal  person,  so  for  the  same  reason  an  appropriation  ought  »*tural  person, 
to  be  made  to  a  spiritual  md  not  to  a  temporal  person }  for  the  one  has  cure  ^'^  *    y-vaaxu 
of  souls  as  well  as  the  other  $  and  there  is  no  difference  between  them,  but 
that  the  one  is  parson  for  life,  and  the  other  and  his  successors  are  parsons  for 
ever.    And  th^efore  appropriatioas  were  originally  made  to  abbots,  priors, 
deans,  jHebeadaries,  and  such  others  who  could  minister  the  sacraments  and 
perform  divine  service,  and  to  none  dse.    And  upon  this  principle  it  was  ori-    |^  tiom'^^''^ 
ginally  taken,  that  such  parsons  imparsonees  could  not  grant  over  their  estates  madetosoie^ 
to  any  other  ;  for  at  this  day  an  incumbent  of  a  parsonage  presentable,  cannot  porations  spin- 
grant  over  his  incumbency  to  another,  althoogh  he  may  make  a  lease  of  the  toa),  who  eoald 
glebe  and  tithes  ;  but  he  ought  to  resign,  and  then  the  patron  and  bishop  may  •dninister  the 
a»ke.«wuH«mbe.u,  «  U»i  tbe  tacumbeocy,  which  i.  a  .piritu^ofike.  ^^rdl;^ 
cannot  be  granted  over  to  another  j  and  by  the  same  reason  a  perpetual  incum-  service,  as  ab- 
beiit  oould  not  originally  grant  over  to  another  his  estate^  which  contains  the  bots,  priors, 
incumbency  and  the  rectory  itself,  which  was  th^  revenue  of  the  incambent.  deans,  preben. 
And  upon  this,  ground  is  the  saying  of  Heilej  in  3  E.  3.  where  a  quote  iitipedit  Varies,  &c.^ 
was  hroi^t  i^nst  the  prior  of  St.  John*s  Jerusalem  in  England  (to  whom  Appropriations 
the  posseaaons  of  the  dissolved  order  of  templars,  who  had  certain  parsonages  "^^  granubie 
appropriated  to  them,  were  conveyed),  upon  a  disturbance  to  present  to  a 
church  which  was  ^pproprialbetl  by  the  earl  of  Richmond  to  the  said  templars, 
and  there  Herle  said,  i^  the  templars  after  their  appropriation  had  granted  over 
their  estate  of  the  appropriation  to  hosfntallers,  the  hospitallers  should  not 
thereby  have  had  the  ap|vopriation,  for  it  was  granted  only  to  the .  templars, 
who  could  .not  by  their  deed. make  an  -gyropriation  to  others  ;aod  be  said 
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vice^ 

and  chapter, 

and  at  last  to 


ftiither>  that  that  which  was  appropriated  to  the  tempkn^  wa^  heocMne  dtaap-, 
propriate  by  the  dissolution  of  raeir  order-;  wfaefefore  it  was  Uierenpon  said' 
to  the  court,  that  the  same  estate  which  the  templars  had  was  con?eyed  to  the- 
prior  of  St.  John's  by  the  grant  of  the  pope,  and  of  the  liiifg,  and  by  pariiament. 
So  that  by  the  opinion  of  Herle,  an  appropriation  could  not  he  tranrferred 
from  one  to  another  :  and  not  without  great  reason^  for  it  contains  a  perpetaal 
incumbency  (which  is  a  spiritual  function),  appropriated  to  a  certain  spirittud 
person,  which  could  not  by  law  be  removed  from  them  to  whom  the  church 
was  first  appropriated,  by  any  grant  afterwards  to  be  made  by  them. 

And  although  originally  appropriations  were  only  made  to  such  spiritual- 
persons  as  could  minister  the  sacraments^  and  perform  divine  service,  as  abbots, 
priors,  deans,  and  such  like ;  yet  in  process  of  time  they  began  by  degrees  to 
shake  off  tiiat  restraint,  and  were  afterwards  made  to  others,  as  to  dean  and. 
chapter  (which  is  a  body  corporate,  consisting  of  many  persons,  which  body 
n«t  all  together   together  cannot  say  divine  serrice),  and  to  nuns  (who  were  prioresses  of  any 
•ay  diviiie  wr-    nunnery,  and  could  not  minister  the  sacraments,  nor  say  divine  serrice  to  the 
▼ice>  as       em  pm-jshJoners),  which  was  grande  nefas,  as  Dybe  termed  it  j  and  this  was  done 
under  the  pretence  of  maintaining  hospitality.   And  in  order  to  supply  these  de- 
fects in  the  persons  to  whom  such  appropriations  were  made,  who  could  not 
themselves  -  perform  divine  service,  a  vicar  was  afterwards  derised,  who  was 
deputed  to  priors,  or  to  dean  and  chapter,  and  at  last  to  abbots  themselves,  and 
to  others,  to  say  dirine  serrice  for  them  ;  and  he  had  but  a  small  portion  allot- 
ted him,  and  they  to  whom  the  appropriations  were  made  retained  the  great' 
revenue,  and  did  nothing  for  it ;  and  as  the  revenue  decayed,  so  did  preaching' 
and  hospitality  in  the  parsoni^e,  and  other  good  woriis,  which  was  a  great 
misuse,  as  it  seemed  to  the  judges.    And  all  this  was  done  under  pretence  of 
hospitfldity,  which  in  fact  was  the  ruin  of  hospitality,  and  especially  in  the 
parish,  where  it  should  chiefly  be  kept  up.  But  yet  such  appropriations  were  never 
made  but  toa  spiritual  body,  and  which  had  successors  and  not  heirs ;  in  which  suc- 
cession the  patronage,  incumbency,  and  the  fruits  of  the  benefice  might  lor 
ever  remain ;  and  a  marriage  was  made  between  them  (as  the  lord  Dtbr 
termed  it),  so  that  the  one  should  not  be  divorced  or  separated  from  the  other 
at  any  time.     And  in  order  to  perfect  such  marriage,  it  was  requisite  that  the 
patronage,  which  is  another  thing  than  a  spiritual  body,  should  be  in  such 
spiritual  body  politic  or  corporate,  which  should  be  perpetual  incumbent,  for 
the  patronage  is  a  thing  temporal,  to  which  the  incumbency,  which  is  a  thing 
spiritual,  ought  to  be  conjoined  |  and  that  cannot  be  if  they  are  in  several 
hands,  for  separation  and  conjunction  are  directly  opposite  and  contrary  to  each 
other.    Wherefore  a  spiritual  body  politic  or  corporete^  being  the  patnm,  is 
only  capable  of  an  appropriation. 

As  to  the  second  point,  viz.  what  persons  may  make  an  appropriation,  and 
Appiopriationi  ^^^  many  in  number  ought  to  assent  to  it  3  all  the  justices  unanimously 
ought  to  be  with  agreed  that  the  ordinary,  the  patron,  and  the  king  ought  to  agree  to  it ;  and 
the  assent  of  the  these  are  actoresfabulct,  as  Dybk  termed  them.     And  first,  the  ordinary  infericyr 
®™*'"^'  df  th     ^'  supreme  ought  \6  agree  to  it,  because  he  is  the  principal  agent  in  it,  for  he 
([q»   '*       ^  has  the  spiritual  jurisdiction,  and  the  act  of  appropriation  is  a  spiritual  things 
and  the  ordinary  says,  appropriamvs,  consolidamua,  ei  vnwnti,  as  principal  actor 
in  the  cause  (as  BiLi^wood,  Justice,  said),  because  the  cure  of  the  church  jnin- 
cipally  concerns  the  souk  of  the  parishioners,  of  whom  the  bishop  hath  the 
charge  within  his  diocese ;  for  which  reason  the  law  has  attributed  to  him  the 
principal  part  in  the  appropriation.    And,  it  was  said,  it  appears  in  a  case  in 
6  H.  7.  (which  then  commenced,  but  was  not  adjudged  until  1 1  H«  7.)^  that  a 
union  and  an  appropriation  belong  to  the  bishop  to  do,  and  where  a  union  was 
there  made  of  a  chapel  in  one  diocese  to  a  college  in  another  diocese,  the  assent 
of  both  the  bishops  was  pleaded,  and  a  great  number  of  cases  and  precedents  in 
the  book  of  entries  were  cited,  where  the  bishop  of  the  diocese  had  made  ap- 
propriations, (which  cases  I  will  not  here  recite,  my  intent  being  only  to  make 
a  brief  report  of  the  matter,  sfd  summa  seqvor  futigia  rerum). 

And  that  which  the  ordinary  of  the  diocese  might  do,  the  same  was  used  to 
be  done  within  the  realm  by  the  pppe,  as  supreme  ordinary,,  who  claimed  U> 
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lumscif  ftSQpfreme  jmlfedUfiMi  abore  all  ordinaries^  and  was  long  soffimd  to  be 
done  by  1dm ',  so  that  he  used  to  make  visitations,  corrections,  dispensations, 
and  tolerations  within  every  diocese  of  this  realm,  as  the  ordinaries  used  to  do 
(as  M0UN8ON  said)  ;  and  he  took  from  the  bishops  of  this  realm  whatever  and 
as  mnch  as  he  pleased.    In  consequence  of  this  custom,  he  used  to  make  appro- 
priations) without  the  bishop,  which  were  taken  to  be  good  j  and  the  bishop, 
who  was  only  looked  upon  as  inferior  ordinary,  never  contradicted  or  opposed  ap<»utapreiiie 
this  practice,  but  it  was  submitted  to  and  accented  as  sood :  for  (as  Manwood  ^^^^^"J*  *^^  , 
said),  »  prescntia  mqjom  ceuat  patenHa  m£oris.    And  w  <ui  appropriatioii  I^IST 
made  by  the  pope  alone,  without  the  ordinary,  was  taken  to  be  good.    And  the  Irishop,  ^bo 
hereupon  Makwood  cited  the  case  in  29  £d.  3.  in  a  quare  impedii  brought  wu  onl^deeni* 
by  the  eari  of  Salisbury  against  the  prior  of  Mountagne,  where  an  appropria-  ^  inferior  oidi- 
tion  was  pleaded  to  be  made  by  the  apostle,  with  the  assent  of  the  king,  with-  ^^^' 
out  mention  of  the  ordinary ;  which  appropriation  was  allowed  to  be  good ; 
and  he  said  that  the  pope  was  called  by  the  name  of  apostle.    And  many  other 
cases  were  cited  to  the  same  purpose.     And  the  pope  used  to  make  provisions 
until  be  was  restrained  by  the  statute  of  25  Ed.  3.  vriiich  provision  was  a  desig- 
nation of  the  person  who  should  be  incumbent,  and  an  admission,  institation, 
and  induction  of  him,  without  going  to  the  bishop.    So  that  his  auAority  was 
Iteked  upon  as  absolute,  and  bound  the  bishop  as  his  inferior  in  all  his  acts. 
And  so  it  was  agreed  by  the  whole  court. 

'  And  such  authority  and  iurisdiction  as  the  pope  used  to  exercise  within  this  The  aiitbority 
realm,  was  acknowledged  by  the  pariiament  in  25  H.  8.  and  in  other  statutes  which  the  pope 
to  be  in  the  said  king  Henry  8.    So  that  he  might  lawfully  exercise  such  juris-  cz<^Md  in  this 
diction  as  the  pope  used  or  was  accustomed  to  exercise  within  this  realm.  ^    ™,^!^7f' 
And  ftom  hU»  AiHuihority  d««nded  to  king  Edw«d  6.  who  m^  the  .p-  ^^^X 
propriation  here  5  so  that  he  being  supreme  ordinary,  might  make  an  appro-  m  the  king,  con- 
priation  of  his  own  authority  and  jurisdiction  without  the  bishop ;  for  which  sequeotlj  be,  as 
purpose  he  inserted  in  his  charter  these  words,  '*by  our  royal  authority  su-  •npreme*'*- 
"  preme  and  ecclesiastical  which  we  enjoy.*'    And  other  like  acts  of  jurudic-  J^p^l^riJJr* 
tion  and  authority  he  might  do,  which  the  bishop  of  Rome  was  used  to  do  in  tion  of  Us  own 
this  realm.    And  hereupon  Dtek  said,  that  in  a  late  case  in  the  common  bench,  authoritv  witb- 
between  Sir  John  ToUard  and  Walrond,  he  and  all  his  companions  declared  the  oat  the  bUbop, 
law  to  be,  that  a  resignation  which  the  desin  of  Wells  had  made  to  the  king  ^^5f^  ^Jcm!* 
was  good  and  ^ectnal,  inasmuch  as  the  khig  was  head  of  the  church  <tf  Bag-  ^  ^  P^^nm. 
land, — and  that  it  was  as  good  as  if  it  had  been  made  to  the  bbhop^  and 
thereby  the  deanery  became  void.    Wherefore  all  the  justices  agreed  that  an 
apprc^riation  made  by  the  king  alone,  without  the  bishop,  is  as  good  as  if  the 
Inshop  had  made  it,  or  as  it  was  taken  in  teicient  time  to  be  when  the  pope 
made  it. 

Bat  although  the  ordinary,  inferior  or  superior,  is  the  person  who  ought  to  2^  of  the  p*> 
DiidLe  the  appropriation,  yet  he  cannot  do  this  without  the  vdll  of  the  patron,  tetn* 
For  the  patron  has  a  temporal  inheritance  in  the  advowson,  viz.  a  fee-simple^ 
which  neither  the  ordinary,  nor  in  ancient  time  the  pope,  oould  take  awaj 
from  the  patron,  nor  alter  witlicnit  his  will  and  assent.    And  therefore  in  all 
ai^iropfiations  the  patron  is  a  party,  for  he  ought  to  accept  it ;  and  the  or^nary  • 
is  the  agent,  and  the  patron  is  the  patient ;  and  his  assent  in  submitting  him-  • 

self  to  the  will  of  the  ordinary,  and  in  accepting  his  order,  and  in  executing 
that  which  he  ordains,  is  a  declaration  of  his  wiu ;  and  the  whole  sliall  be  in- 
tended to  be  done  at  his  request,  for  the  benefice  is  his  own.  So  that  the  'Or- 
dinary and  the  patron  are  two  actors  in  this  drama. 

But  besides  these  there  is  a  Uiird  who  has  a  part  to  act  herein,  and  that  is 
the  king,  as  king,  fw  he  might  be  hurt  by  tlds  marriage  or  appropriation, 
because  the  advowson  is  held  of  him  mediately  or  imraedialdly.  And  if  it  is 
held  of  him  immediate,  then  aU  possibility  of  having  any  advantage  of  ward- 
ship, relief^  or  the  like,  aocrokig  from  the  tenure,  is  taken  away  by  this  con- 
junction ;  for  then  it  cannot  be  expeeted  that  the  patronage  will-  ever  come 
again  into  lay-hands,  or  that  the  king,  wiio  had  the  patronage,  if  he  was  the 
founder  of  the  abbey,  priory,  or  other  spiritual  place,  shall  in  any  mean  vaca- 
lioD  huve  the  ptes^tpKat.    And  if  ^e advowson  is  held  inMoediataly  of  #sab-' 
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ject,  yet  it  ja  held  loediately  of  the  king,  for  aU  .Upis.  wid^.this  voatb  ue 
held  either  mediately  or  immediately  of  the  lung ;  and  before  the  dmrch  was 
built,  the  land  upon  which  it  stands  was  held  of  the  king*  and  so  shall  the 
advowson  be  held  of  him^  which  is  reposed  in  the  patrcxn  in  lieu  of  the  land 
upon  which  the  church  is  built  j  and  this  patronage  may  possibly  come  to  the 
kiug  by  escheat  or  otherwise ;  and  if  it  does  not^  yet  the  king  may  have  the 
benefit  of  it  by  lapse.  For  if  the  patron  does  not  present  withm  six  months^ 
then  the  ordinary  may  present  within  the  next  six  months,  because  it  is  his 
duty  to  see  that  the  panshioqers  have  divine  service  performed  3  and  if  he  does 
not  present  within  these  six  months^  then  the  metropolitan  may  present  within 
six  months  next  after,  in  respect  that  it  lies  upon  him  to  see  that  the  parish- 
ioners h8?e  divine  service  $  if  the  ordinary  is  remiss  in  providing  it,  and  if  the 
metropolitan  does  not  present  within  these  six  months,  then  the  king  may  pre- 
sent when  he  pleases  j  for  in  respect  that  the  land  is  held  of  him,  the  present- 
ment acQiues  to  him  by  lapse,  for  default  of  the  other  three,  as  supreme  per- 
tron  (as  Dtbb  called  faim ;  and  HAamsB  and  the  other  justices  called  him  su- 
preme patnm  as  king,  and  not  in  respect  of  the  supreme  jurisdiction  which  the 
realm  had  acknowledged  in  him  by  the  statute,  with  reference  to  that  w)uch  was 
before  exerdsed  by  the  pope).  And  all  this  beuefit  which  niight  aocnie  to 
the  king  i&pm  the  advowson,  is  lost  by  the  appropriation^  because  it  will  never 
come  out  of  the  hands  of  the  incumbent  again  $  so  that  the  king  can  never 
have  any  hopes  of  presenting  an  incumbent  by  lapse  or  otherwise.  And 
therefore  in  respect  of  the  loss  which  the  king  sustains  by  an  appropriatioD, 
the  law  has  given  him  a  prerogative  that  he  shall  be  privy  and  &ball  give  his 
consent  to  every  appropriation,  as  well  where  the  church  is  of  the  patronage 
of  another,  as  where  it  is  of  his  own  patronage.  So  that  the  luAg  is  the  third 
actor  in  this  ^Irama. 

[But  qwtre,  if  the  appropriation  be  made  without  the  king*s  assent,  what 
damage  the  parson  imparsonee  shall  sustain  by  it.  For  the  appropriation  is 
not  mortmain,  as  it  appears  In  21  Ed.  3.  5.  in  a  quart  impedii,  where  the  l(»d 
of  whom  an  advowson  was  held,  brought  a  quare  impedit  upon  an  avoidance, 
and  took  his  title  upon  an  entry  for  an  appropriation  as  for  mortmain  ^  and 
there  it  was  said  against  him,  that  the  lord  had  no  damage  by  the  appropria- 
tion, for  the  advowson  was  held  of  him  afterwards  as  well  as  before,  and  the 
q>propriator  purchased  no  lay-fee  nor  thing  temporal,  but  tithes,  and  oblations, 
and  things  spiritual ;  so  that  the  case  vras  not  within  the  statute  of  mortmain  5 
and  there  the  justices  were  of  opinion  to  give  ju<%ment  against  the  plaintiff, 
for  which  reason  he  was  nonsuited.  So  that  it  appears  from  this  case  that  an 
appropriation  is  not  mortmain.  But  in  P.  19  £dL  3.  the  king  brought  a  quare 
unpedU  against  the  prior  of  Bentsey,  and  counted  that  the  prior  held  the  ad- 
vowson of  the  king  as  dFfais  crown,  and  presented,  and  afterwards  without  his 
license  appiiopriated  it,  whereby  the  right  of  the  advowson  by  the  law  of  the 
land,  accrued  to  the  king.  And  the  prior  pleaded  that  the  king  by  his  diarter 
there  ^hewn  forth,  gave  hinti  license  to  i^prqpriate  it,  and  he  said  that  the  ad- 
vowson was  held  of  oue  W.  And  it  was  there  held  by  Stone,  that  if  the  ad- 
vowson was  held  of  the  kiug  as  of  his  crown,  or  as  an  escheat,  the  charter 
which  did  not  make  mention  of  the  tenure,  should  be  void,  and  that  the  kin^ 
should  not  be  foreclosed  of  his  presentment.  And  afterwards  they  were  at  issue 
witetber  the  advowson  was  hdd  of  the  king,  or  not.  By, the  purport  of  which 
caae,  and  by  the  said  words  (that  the  right  of  the  advQwson  .by  the  law  of  the 
land,  accrued  to  the  king),  and  also  by  the  words  of  SroNB  (that  the  king 
should  notr  be  .foreclosed  of  his  prea^tment),  it  seems  thait  they  tobk  the  law 
tq  be,  th^  for  such  offence,  vi£.  for  an  appropriation  without  |lie  king  s  lic^9e» 
the  kiog  should  piesent.  But  wfaat  estate  the  kipg  shall  have  in  the  advow^cm 
is  not  thece. expressed.  And  inasmuoh  as  it  is  Uot.mortmm,  I  do  nqlb  see  that 
tlie  kiug  can  teve  AUy  estate  of  inheritance  or  fredbold^  Ot  that  he  cat  have 
n^qvewhen  ifciah^  ofi)in%hpxnediateij,  than  ^v^^i  it  k  bald  of  a  subject  $ 
for  the  adv0VfBqn  remains  as  it  was  Wore,  and  theire  is,  »>  transmutation. of 
the  possiiession,  nor  any  subtraction  of  the  services,  of  the  .ti^ure,  nor  any  da- 
mage ia'the  one  caae  more  than  in  the  od^er  -,  but  the  kiiag  aball  h«v<e  as  groat 
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an  estate  in  the  one  case  as  he  shall  have  in  the  other,  and  the  offence  to  the 
prerogative  is  the  same  in  the  one  case  as  it  is  in  the  other.  Ai^  it  seems  to 
me  that  the  advowson  shall  not  be  foifeited  to  the  king^  either  in  the  one  case 
or  in  the  other;  but  I  am  of  opinion  with  Shard^  in  the  case  of  21  £d.  3« 
above  cited,  where,  ni)on  Wiuby's  saying  that  if  the  advowson  had  been  hdd 
of  the  king>  and  it  had  been  appropriated  without  his  license^  although  another 
had  been  ^e  founder,  the  king  might  have  seized  the  advowson,  and  yet  it  was 
a  damage  to  none :  to  that  SniJin  replied,  '*  What  you  say  is  the  kmg*s  pre- 
rogat]ve»  and  has  always  been  adjudged  as  well  touching  advowsons  which 
are  not  held  of  him,  as  touching  those  which  are  held  <jf  him ;  for  he  who 
appropriates  a  church,  ought  to  have  the  king*s  license  j  but  if  the  king  in 
such  case  seizes  the  advowson,  it  is  not  forfeited,  but  he  shall  present  to  the 
avoidances  in  the  name  of  distress,  until  a  fine  be  made  to  him  for  making 
the  appropriation  without  license.**  These  are  the  words  of  Shard,  which  I 
thought  proper  to  cite  at  large,  and  the  more  so  because  I  did  not  hear  the 
judges  speak  to  this  matter.] 

And  so  all  the  justices  unanimously  agreed,  that  the  ordinary,  inferior  or 
superior,  the  patron,  and  the  king,  ought  to  assent  to  every  appropriation« 

As  to  the  uiird  point,  viz.  At  what  time  an  appropriation  may  be  made,  that       3d  point 
is,  if  it  may  be  made  when  the  church  is  full :  As  to  this,  all  the  justices  unani-  Themottproper 
mously  agreed  that  an  appropriation  may  be  made  by  apt  words  when  a  church  ^"^  ^  °>akf  ^ 
is  full,  that  is  to  say,  by  words  which  serve  to  impropriate  it  afterwards  when  "^  •n«ppn>pn- 
it  shall  be  void.    For  the  most  proper  time  to  make  an  appropriation  is,  when  the^^iuch? 
the  church  is  void,  because  then  the  appropriation  nuiy  be  executed  presently,  yoid,  yet  it  nuiy 
But  if  the  church  is  full,  then,  if  proper  words  are  used,  as  that  the  patron,  he  aade  when 
who  is  a  spiritual  person,  after  the  church  shall  be  void,  shall  be  parson,  and  ^  ^nrdi  is 
may  retain  the  glebe  and  the  fruits  to  his  own  proper  use ;  this  shall  make  a  ^^  if^*^ 
gpod  appropriation  when  the  present  incumbent  is  aead,  or  an  avoidADce  hap-  ^p^^  ^  appn>- 
pens.     So  that  the  effect  of  the  words  shall  be  there  executed  afterwards,  when  priate  it  when  it 
the  church  is  void.    And  the  reason  whereupop  some  have  heretofore  doubted  heoomes  void, 
of  this,  is,  because  the  present  incumbent  has  a  fee-simple  in  the  mansion,  and 
in  the  glebe,  and  in  the  tithes  -,  and  there  is  no  reversion  or  interest  in  any 
other  besides  the  incumbent,  when  there  is  an  incumbent.    In  which  case  it 
has  been  said  that  the  ordinary,  and  the  patron,  and  the  king  cannot  grant  to 
a  stranger  that  he  shall  retain  in  time  to  come  the  glebe  and  tithes,  in  which 
they  have  then  no  estate  or  interest,  but  which  another  is  seized  of  in  fee ;  and 
that  they  cannot  unite,  annex,  or  consolidate  to  the  patron  and  his  successors 
the  rectory,  in  which  they  have  no  estate  3  but  as  to  this,  trpe  it  is  that  neither 
the  patron,  nor  the  ordinary,  nor  the  king,  have  any  estate  in  the  parsonage^ 
but  the  whole  estate  and  inheritance  thereof  is  in  the  incumbent ;  and  there- 
fore neither  the  patron,  nor  the  ordinary,  nor  the  king,  have  any  thing  to  do 
with  it  in  the  life  of  the  incumbent.     But  the  matter  rests  upon  another  poiiit, 
— for  although  they  have  nothing  to  do  with  the  parsonage,  yet  the  ordinary, 
inferior  or  superior,  may  with  the  assent  ci  the  patron  and  of  the  king,  assign 
the  patron,  being  a  spiritual  body,  to  be  incumbent,  when  the  present  incum- 
bent shall  be  dead,  or  an  avoidance  happens.    And  in  this  ca^e  there  is  a  di-  Divenky  be- 
versity  between  the  presentation  of  an  incumbent  by  the  pi^ron,  and  this  as-  tw«en  anap-- 
signation  of  an  incumbent  by  the  ordinary*    For  when  the  church  is  full,  the  P<"ot"»«nt<rfa 
patron  cannot  present  one  to  the  bishop  to  be  incumbept  ^fyet  the  church  shall  ^|^q|  /^ 
be  void,  but  he  ought  to  wait  until  the  church  is  void  j  fga^A.  before  the  avoid-  wayofappropri- 
ance  happens,  he  hi^  no  title  to  present,  nor  is  the  ordinary  bound  to  accept  ation)by  theor- 
the  person  presented  to  be  parson  at  a  time  to  come,  bi^t  mch  pDepentation  dinary  with  the 
shall  be  void.    But  the  ordinary,  with  the  assent  ^  the  patron  and  of  the  king,  J^^^^^^^the ' 
may  assign  the  patron,  being  a  spiritual  body,  to  be  incumbent,  when  the  pre-  i\na,  when  the 
sent  incumbent  shall  die,  or  an  avoidance  happen  -,  for  this  is  prejudicial  to. church  isfull* 
none,  and  the  person  ass^^ned  mav  be  so  fit  for  it,  that  it  may  be  bei\eficial  to  <^nd  the  presen- 
the  dkurch  and  to  religion.     And  upon  this  rea8<)^  the  pope,  before  he  was  ^ii<>p  o^  «n  in- 
prohibited  by  the  act  of  25  Ed.  3.  used  Ijo  make  provisions  to  the  benefices  of  paJroS^^Jn**'* 
other  patrons,  and  especially  to  the  benefices  which  the  clergy  had ;  which,  Sie  churchla 
although  injurious  to  the  patronsj  yet  such  provision  as  to  inciuoahfints,  W93  un-  fuIJ. 

doubtedly 
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doiibtedly  dUbwed  in  the  law  as  good ;  and  such  provision  was  notbing  more - 
than  a  designation  of  one  to  be  an  incumbent  after  the  present  incumbent, 
should  be  d^^  or  an  avoidance  should  happen^  and  that  such  person  assigned 
might  enter  into  the  rectory,  and  retain  the  profits  daring  his"  life  without  ad- 
mission, institution,  and  induction.    And  if  the  pope  could  do  so  in  such  case 
where  it  was  injurious  to  the  patron,  and  the  clerk  so  appointed  was,  after  the 
death  of  the  incumbent,  adjudged  in  law  a  sufficient  incumbent,  without  ad- 
mission, institution,  or  induction,  a  fortiori  he  mi^t  have  done  this  to  the  pa- 
tron himself,  in  which  case  no  injury  would  have  been  done  to  the  patron,  and 
such  patron  should  have  been  adjudged  incumbent  without  any  other  admission 
Anappropria-     or  institution,  and  might  have  entered  without  induction.     And  if  the  pope 
S*"  ?*^^.  ^'"^  used  to  do  this,  then  the  king,  in  whom  such  power  as  the  pope  exercised  is 
full  is  not  pre-    acknowledged  by  parliament  to  be,  may  do  it ;  and  then  if  the  spiritual  body 
cisely  a  grant  of  80  assigned  shall  be  adjudged  incumbent  without  other  admission  or  institution^ 
the  glebe  and      and  shall  thereby  have  the  spiritual  function,  and  be  parson  in  deed ;  then  he 
tithes,  but  an      m^y  enter  into  the  rectory,  because  the  king,  who  has  sufficient  authority  to. 
appomtmenu>f  ^Qj^y^g  y^j  ^  ^  ^q^  \^^  dispensed  vnth  the  induction.     So  that  wlien  he  is  ap- 
tobeiucambent  pointed  to  have  the  spiritual  function,  and  to  be  parson,  he  is  thereby  made 
when  the  pre-     owner  of  the  possessions  of  the  parson  ;  for  as  he  who  is  made  abbot,  has . 
sent  incnmbent   thereby  the  possessions  of  the  abbey,  so  he  who  is  duly  made  parson  is  impli- 
'^^j*  **'®'  ^h  "*    catively  made  possessor  of  the  parsonage,  for  the  spiritual  office  draws  with  it 
Sen  •  a^  in '^   *^®  riAt  to  have  the  possessions  belonging  to  the  office.     Wherefore  the  mak- 
mich  case  the      ^^^  <^^  Spiritual  body  to  be  perpetual  parson,  when  the  church  is  full,  is  not 
spiritual  body     precisely  a  grant  of  the  glebe  and  tithes ;  but  in  that  such  body  is  made  par- 
being  appointed  son,  he  may,  after  the  death  of  the  present  incumbent,  or  when  an  avoidance 
^^^d'^ad"**'**"'   ^*PP®n*>  meddle  vdth  the  glebe  ancl  tithes  as  things  annexed  to  his  office  of 
son  has  tbere^    parson.     So  that  the  reason  before-mentioned,  which  has  inclined  some  to 
by  in  him  the      think  that  an  appropriation  cannot  be  ma<1e  when  the  church  is  full,  is  of  no 
right  of  the  pot-  weight,  but  falls  to  the  ground.    And  all  the  justices  agreed  that  an  appropri- 
sessions,  and       atJon  may  be  made  in  the  life  of  the  incumbent,  with  apt  words  which  wiU 
may  enter  into    gg^yg  jq  appropriate  it  at  the  time  when  an  avoidance  happens,  at  which  time 
after  the  deatfi    ^^  ^'  ^  ^  S^^  appropriation.     And  Manwood,  Justice,  said,  that  in  6  H.  7. 
of  the  present      Keble,  who  argued  that  an  appropriation  could  not  be  made  in  the  life  of  a 
incumbent,  or     present  incumbent,  admitted  that  an  appropriation  might  be  made  after  his 
at  an  avoidance,  death,  as  vvell  as  a  union,  but  then  there  must  be  other  words  5  which  wcwtis 
Son  ^thution  ^D*^^^^  ^J  ^^i™  (Manwood  said)  are  words  injuturo,  viz.  that  he  shall  be 
or  induction.    '  P^^'^oi^i  fiom  the  time  of  the  death  or  avoidance  of  the  present  incumbent. 
Nota  bene  by  the       {J^  seems  to  me  in  this  case,  that  if  the  dean  and  chapter,  after  the  letters- 
reporter,  patent  made,  and  in  the  life  of  Haltman,  had  made  a  lease  for  years  of  the 
rectory,  the  lease  should  have  been  void,  because  in  the  life  of  Haltman  they 
bad  nothing  in  the  rectory,  and  the  appropriation  was  not  executed  until  afiter 
the  avoidance,  at  which  time  by  their  entry  they  had  an  estate  in  the  rectory, 
and  not  before.] 
4th  point.  As  to  the  fourth  point,  'oiz.  whether  a  usurpation  may  be  made  upon  a  parson 
No  disappro-      imparsouee,  all  the  justices  cmanimousiy  agreed  that  it  cannot,  because  the 
priation  of  a       church  has  an  incumbent,  and  is  fiill,-  for  he  to  whom  the  appropriation  is  made 
^^'^ti^u^^the  ^*  ii»cnnibent,  and  as  complete  a  one  as  any  other  incumbent  should  be,  who 
rarsonimpar^'     came  in  by  presentment,  institution,  and  induction,  and  then  there  cannot  be 
sonee.               two  incumbents  of  one  and  the  same  church  at  one  and  the  same  time,  for  to  be 
incumbent  is  the  office  of  one  body,  and  if  there  is  one  incumbent,  and  another 
is  presented,  admitted,  instituted,  and  inducted,  all  this  is  void.    As  if  A.  is  an 
officer  of  an  office  for  Kfe,  as  steward  of  a  manor,  or  the  like,  a  patent  made  to 
B.^of  the  same  office  during  the  life  of  A.  is  void,  and  if  B.  is  admitted,  insti- 
tuted, and  inducted,  A.  shall  have  an  action  of  trespass  i^inst  him.    So  if  a 
<  parson  imparsonee  has  a  church  appropriated  to  him,  and  another  is  presented, 
instituted,  and  inducted  into  the  same  church,  he  shall  have  an  action  of  tres- 
pass against  him,  if  he  meddle  with  the  glebe  and  tithes,  as  it  is  agreed  by  all 
the  justices  in  ^8  H.  6.    And  the  like  case  was  cited  in  39  H.  6.  where  a 
prior  was  parson  imparsonee,  and  a  stranger  presented  his  cleric,  who  was  ad- 
mitted, instituted,  and  inducted,  and  in  by  six  months,  and  made  a  lease  of  the 

parsonage. 
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.pursomige,  aod  the  lessee  ousted  the  prior/ and  the  prior  brought  an  aetkm  of 
tre^Niss,  and  the  matter  was  there  wdl  debated,  and  it  was  the  opinion  of  the 
whole  court  that  the  action  of  the  prior  was  maintainable,  for  when  the  church 
was  full  of  the  prior,  the  presentation,  institution,  and  induction  of  the  other 
did  not  oust  the  prior,  but  was  Yoid,  because  the  prior  shall  be  adjudged  always 
in  possession,  and  therefore  he  could  not  have  had  a  writ  of  right  of  advowson, 
for  none  shall  have  that  writ  but  he  who  is  out  of  possession,  for  which  reason 
his  action  of  trespass  or  assize  should  lie.  But  a  parson  imparsonee  cannot, 
in  a  qtutre  isnpedii  brought  agfunst  him>  plead  plenarty  (as  Manwood 
said),  because  the  statute  of  Westminster  2.  cap.  5,  gives  such  plea  to  the 
patron,  viz.  that  the  church  is  full  of  his  own  presentation  by  six  months  before 
the  writ  purchased,  which  a  parson  imparsonee  cannot  say ;  and  that  statute 
destroys  the  Reading  of  plenarty  at  the  ounmon  law,  which  was,  that  the 
church  was  full  the  day  of  the  writ  purchased,  as  it  is  said  in  the  said  case  of 
38  H.  6.  Wherefore  a  usurpation  cannot  be  made  upon  a  parson  imparsonee, 
nor  can  the  church  be  disappropriated  by  such  means. 

But  if  a  parson  imparsonee  present  another,  thereby  he  has  disappropriated 
the  advowson,  and  made  it  presentable  ever  after,  as  Manwood  said  ;  for,  he 
said,  volenti  nonjU  injuria,  but  against  his  will  no  one  can  tortiously  disappro- 
priate it.  And  if  a  corporation,  to  which  a  church  is  appropriated,  is  dissolved, 
the  chureh  is  thereby  (Usapjwopriated,  (as  the  Lord  Dyer  said)  and  the  lord  of 
•whom  the  advowson  is  held  may  present  to  it. 

Qjuare  if  dean  and  chapter,  or  other  spiritual  corporation,  is  seised  of  a  Qimttv  bj  the 
manor  to  which  an  advowson  is  appendant,  and  the  chureh  is  appropriated  to  reporter. 
them,  and  afiterwards  they  make  a  feoffment  or  a  lease  of  the  manor  cum  per- 
imaUOs,  shall  this  disappropriate  the  church  ?  For  it  seems  to  some,  that,  by 
tbe  course  of  the  common  law  the  advowson  shall  pass  as  appendant  to  the 
manor,  but  now  by  the  statutes,  which  have  made  die  King  and  lay-persons 
capable  of  parsonages  appropriate,  the  advowson  is  in  such  case  severed  from 
the  manor  by  tbe  intent  of  the  acts,  and  in  the  grant  of  the  parsonage  apprd- 
priate,  wiaclk  may  now  be  granted  and  transferred  to  common  persons,  the 
advowson  shall  pass. 

So  it  was  held  by  all  the  justices  that  no  usurpation  can  be  made  upon  a 
panon  imparsonee,  as  it  is  said  before. 

And  as  to  the  last  point,  viz,  if  there  are  all  the  necessary  ingredients  in  the      5th  point, 
appropriation  here  pleaded.    And  the  three  puisne  judges,  viz.  Mounson,  Man-  If  there  is  eTcry 
WOOD,  and  Habpsb,  held  that  there  were,  and  that  the  words  of  the  charter  of  thing  reqaisite 
King  Edward  6.  are  sufficient  to  convey  the  advowson  to  the  dean  and  chapter,  ^  make  the  ap- 
and  to  make  the  appropriation,  and  that  the  Said  king*s  charter  serves  for  three  ^^^ 
purposes,  viz.  to  convey  the  advowson  to  the  dean  and  chapter,  and  to  make  the 
i^ropriation  as  supreme  ordinary  with  his  ecclesiastical  jurisdiction,  and  also 
to  give  his  assent  as  king  of  this  realm,  and  that  the  church  was  ^ill  of  the' 
dean  and  chapter  immediately  after  the  death  of  Haltman,  and  that  the  presen-  >. 

tatioD,  institution,  and  induction  of  Chamberiain  was  void,  and  that  upon  the 
whole  matter  the  plaintiff'  ought  to  be  barred.  But  as  to  the  Lord  Dtbk, 
although  he  agreed  with  them  in  the  first  four  points,  yet  in  this  last  he  varied 
from  them,  and  he  took  four  exceptions  to  the  matter  and  the  fbnn  contained 
in  the  bar. 

The  first  was,  because  in  the  grant  of  the  advowson  to  the  dean  and  chapter,  Ezoeptions 
and  to  their  successors,  there  is  not  the  clause  of  non  obitante  the  Statutes  of  ^^n  by  Dynv 
mortmain.    For  the  king's  grant  ought  not  to  be  taken  to  .two  intents,  vu.  to  ^'  ^^  ^ 
convey  the  advowson  to  the  corporation,  and  also  to  dispense  with  the  statutes  y^^ 
of  mortmain.    And  hereupon  he  cited  the  case  in  9  Ed.  4.  in  an  assize  between 
Bagot  and  Swiringdon,  where  the  king  granted  an  office  for  life  to  an  alien, 
and  it  was  there  taken  that  the  grant  was  not  good,  because  no  mention  was 
made  in  the  charter  that  the  grantee  was  an  alien,  and  forasmuch  as  the  grant 
could  not  enure  to  two  intents,  viz.  to  make  him  a  denizen,  and  also  to  convey 
to  him  the  office,  tbe  charter  was  held  to  be  void ;  wherefore  the  party,  in  order 
to  enable  himself  to  have  the  office,  shewed  the  letters  of  naturalization. 

The  secondexceptkm  was^  that  the  charter  is  not  sufficient  to  make  an  ap-  Exccptioa  s. 
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prorariatioD^  because  h  has  ndt  omde  the  dean  and  dispter  parsons  of  ibt  cbnrcli* 
And  the  charter  ovtf^  to  have  granted^  that  after  the  avoidance  of  the  [Resent 
incmnbent  they  should  be  parsons^  for  the  words  of  uniting  and  incorporating 
the  parsonage  to  them  and  to  their  successors^  and  of  enabling  them  to  enter 
into  the  parsonage^  extend  only  to  the  rectory  in  which  the  king  and  patron 
had  nothing,  and  tiberefore  he  had  no  authority  over  it>  and  consequently  the 
grant  is  void  for  that  reason.  But  the  effectual  words  to  make  the  appropria- 
tion in  this  case  are  words  which  constitute  them  parsons  after  the  avoidance 
of  the  present  incumbent^  which  words  are  omitted.  For  if  a  writ  of  annuity 
had  been  brought  by  the  dean  and  chapter^  after  the  death  of  the  then  present 
incumbent,  for  an  annuity  due  in  respect  of  the  parsonage,  or  if  a  writ  of  an- 
nuity had  been  brought  against  them  for  an  annuity  which  was  payable  for  the 
parsmiage,  in  both  Idiese  cases  they  ought  to  have  been  named  parsons.  And 
this  appeals  in  the  first  case  in  21  H.  7.'  as  well  as  in  diven  other  books  which 
he  dted.  And  he  also  dted  the  case  in  12  H.  4.  in  an  assize,  where  the  prior 
of  Burton  brought  an  assize  for  certain  wheat  taken,  &c.  and  the  tenant  pleaded 
out  of  his  fee,  &c.  and  the  plaintiff  said  that  he  and  all  his  predecessors  parsons 
of  the  church  of  P^erton  had  been  seized  from  time  immemorial^  8cc.  and  it 
was  the  opinion  of  the  justices  Aat  the  writ  should  abate,  because  he  was 
parson,  ana  daimed  as  parson,  and  was  not  named  parson.  And  he  cited  divers 
other  cases  to  the  same  effect.  So  that,  he  said,  to  be  parson  is  the  chief  point 
of  an  appropriation,  and  therefore  the  want  of  words  to  make  them  so  here 
lendeirs  the  appropriation  insuffident. 

The  third  exception  was,  for  that  the  defendants  have  not  alleged  that  they 
entered  afiter  die  death  of  Haltman.  For  the  words  of  the  charter  are,  that 
after  the  avoidance  ''  they  should  and  mig^t  hold,*'  &c.  in  which  case  power 
and  liberty  is  given  them  to  hold,  and  they  have  not  shewn  that  they  did  enter 
or  hold,  for  in  thines  of  dection  the  party  ought  to  shew  that  he  has  done  it. 
And  because  the  defendants  have  not  alleged  an  entry,  the  appropriation  is  not 
diewn  to  be  executed,  and  therefore  the  plea  in  bar  is  insuffident. 

The  fourth  exception  was,  for  that  the  defendants  have  pleaded  that  afier  the 
death  of  Haltman  they  were  parsons,  and  held  and  yet  do  hold  the  aforesaid 
rectory  and  church  to  their  own  proper  uses,  and  thereof  then  and  always  after- 
wards have  been  sdzed  in  right  oi  their  cathedral  church  aforesaid,  whereas 
they  ought  to  have  said,  in  right  of  the  church  of  Dean,  for  they  hold  the 
parsonage  .in  right  of  the  church  of  Dean,  and  not  in  right  of  the  cathedral 
church  of  Worcester,  as  it  is  shewn  before,  so  that  this  is  not  wdl  pleaded,  but 
vitiates  the  plea. 

But  the  Lord  Dtbr  was  the  last  who  argued,  and  there  was  none  to  reply 
to  him  as  to  these  exceptions,  and  therefore  one  of  the  defendant's  counsel,  who 
heard  the  exceptions,  put  in  writing  such  answer  to  them  as  occurred  to  him, 
and  delivered  it  to  the  Lord  Dyer,  which  was  also  seen  by  the  other  justices. 
And  the  answer  was  thus,  viz,  as  to  the  first  exception,  touching  a  nan  ob^ante 
the  statutes  of  mortmain,  the  grant  is  good  notwithstanding  there  is  not  any 
license  to  alien  in  mortmain,  nor  any  dause  of  non  oMante  in  the  patent,  add 
that  as  well  in  the  case  of  a  grant  by  the  king  as  by  a  common  person,  and  it 
shall  vest  in  the  grantees,  or  else  it  would  not  be  mortmain.  But  the  penalty 
is,  that  the  lord  immediate  may  enter  within  the  year,  and  the  other  lords 
within  half  a  year  after  the  time  devolves  to  them,  and  (if  the  thing  do  not  lie 
in  tenure)  the  king  shall  have  it  after  office  found,  and  until  office  is  found  tt  is 
in  the  corporation.  And  so  in  this  case  if  the  clause  of  non  obstante  waa 
necessary,  the  king  might  have  a  scire  facias  after  office  found,  and  by  that 
means  he  might  reseize  the  advowson.  But  the  grant  was  a  grant  and  passed 
at  one  time,  so  that  the  patent  is  not  void.  And  if  in  fact  the  dean  and  chapter 
had  a  sealed  Beense  of  the  king  to  purchase  this  advowson  of  the  king>  this 
license  and  the  grant  afterwards  by  another  charter  were  good,  notwithstanding 
there  was  no  chiuse  of  non  obstante  in  the  charter  of  the  grant  of  the  advowson ; 
and  there  might  be  such  license  in  this  case,  and  it  is  not  necessary  to  plead 
the  license  upon  the  grant,  but  when  the  party  is  impleaded  by  scire  facias 
afiter  office  finding  the  mortmain,  then  is  the  time  to  show  it.    And  in  Fttzher- 

beri 


bert  Tk»  Imet  we  may  htquanlj  see  fines  levied  lo  txwpotiitkms  witiboui 
sbevring  any  license ;  but  if  after  ^  fine  the  ocxqKmiioa  is  impeeched  fbr  die 
mortmain,  then  it  is  the  time  to  shew  the  lieetioe,  and  not  in  pleading  or  in 
seCting  forth  the'title.  And  in  rd  verUatt  there  is  a  clause  of  non  obttante  im 
the  patent  here,  although  it  is  not  pleaded. 

And  it  seems  that  though  the  dean  and  chapter  had  not  had  any  lioease  to 
pisrdtase  this  in  mortmain,  nor  any  clause  of  non  nbttante  in  the  patent,  yet  the 
patent  should  have  been  good,  for  it  cannot  be  piesumed  that  the  king  is  igno» 
rant  of  his  law,  bccanae  he  is  the  head  of  it,  and  therefore  when  he  granted 
the  advowson  here,  and  said,  *'  of  his  eertam  knowledge,*'  &&  it  is  to  be  anp* 
poaed  that  he  was  desirous  that  the  defendants  should  have  the  adTowson,  not* 
withstanding  his  statute  of  mortmain,  vdiereof  it  is  to  be  intended  that  he  takes 
oomiaanoe  1^  the  words,  *^  of  his  certain  knowledge,'*  &c*  so  that  the  grant 
oonatenraib  in  itself  a  grant  and  a  clause  of  wm  obkcmie. 

And  where  it  is  said  by  the  Lord  Dybb,  that  Ihe  king's  grant  cannot  enure 
to  two  intents,  true  it  is,  where  the  one  intent  is  to  be  taken  of  a  foreign 
matter,  as  if  the  king  grant  l^d  to  A.  and  his  heirs,  and  A.  is  his  viUdn,  t£ds 
grant  ahaU  not  enure  to  give  the  land  to  the  TiUein,  and  also  to  manumise  him, 
because  his  being  the  king's  villein  was  a  foreign  matter,  and  in  fiact  not  amNb* 
rent  to  the  king;  but  yet  the'patent  is  good  to  the  villein,  and  the  land  is 
vested  in  him,  though  upon  an  office  fining  that  he  is  a  villein,  the  king  may 
enter  into  the  land  as  well  as  if  any  other  lusd  given  it  to  his  vHkin,  and  in  this 
case  the  land  passed  from  the  king,  althon§^  llie  patent  did  not  manumise  the 
villein.  But  in  the  principal  case  there  is  no  such  foreign  matter  in  deed  not 
apparent  to  t|ie  king,  which  the  king  might  be  said  not  to  have  conusance  of, 
for  the  king  was  wdl  apprised  that  the  dean  and  chapter  were  a  corporation^ 
and  that  his  statute  of  mortmain  extended  to  them,  which  statute  he  could  not 
be  ignorant  of,  bnt  on  the  contrary  he  had  knowledge  of  it,  as  his  words,  "  of 
his  certain  knowledge,**  testify.  So  that  here  there  is  no  ignorance  in  fieict,  as 
in  the  cases  of  a  villein,  and  of  an  alien,  but  if  there  is  any  ignorance  at  ail,  it 
is  an  ignorance  in  law,  which  cannot  be  allowed  in  the  king  in  this  case. 

Yet  in  some  cases  it  is  necessary  to  have  the  dause  of  non  obttante  in  the 
kings  grants.  As  in  the  case  of  2  H.  7.  FUz.  Tit.  Granty  pi.  33.  it  was 
ordained  by  statute  that  the  grant  of  the  king  to  any  one  to  be  sheriff  of  any 
eonnty  for  a  greater  time  than  one  year  shoidd  be  void,  notwithstanding  the 
clause  f^  non  obstiantt  should  be  in  the  patent,  and  there  it  was  taken  that  the 
grant  of  the  king  made  to  the  Eacl  dF  Northumberlaoid  to  be  sherifF  during  his 
life  otight  to  have  a  clause  of  non  ohttante,  &c.  because  the  statute  is  strictly 
penned  ni  iupra,  and  the  patent  made  to  the  eail  in  that  case  w^  good  with  the 
clause  of  non  oUtante,  &c.  So  if  the  king  will  grant  to  one  to  be  escheatorfor 
life,  there  oiight  to  be  the  clause  of  wm  ob$tante,.htcBXtte  the  statote  has  precise 
words  to  make  void  such  grants.  And  in  a  pardon  of  murder,  if  the  king  ex- 
presses that  the  party  shall  not  find  surety  for  his  good  behaviour,  as  the  statute 
of  10  Ed.  3.  requires,  there  ought  to  be  a  clause  of  non  obstante^  kc,  in  the 
charter,  because  the  statute' expressly  makes  ;  jdx  pardon  void,  if  such  surety  is 
not  found  afterwards.  So  that  to  avoid  the  precise  words  of  the  act,  it  is 
necessary  to  have  the  dense  of  noff  obstante,  &c.  But  in  the  statute  of  mort« 
nmin  there  are  no  predse  words  to  make  the  grant  void,  but  the  act  gives  an 
entry  or  seizure,  as  the  case  requires,  always  admitting  the  grant  to  be  good. 
And  here  it  appears  to  be  the  intent  of  the  king  diat  the  dean  and  chapter 
should  enjoy  this  without  seizure,  as  it  is  said  before ;  and  the  words,  '^  of  his 
certain  knowledge,'*  shew  that  he  took  upon  himself  oonusanoe  of  all  things 
requisite,  and  consequently  of  tlie  statute  of  mortmain. 

As  to  the  second  exception,  via.  that  the  charter  has  not  expressly  made 
them  parsons  5  to  this  the  said  counsel  wrote  in  answer,  that  the  words  vrfaich 
enable  the  dean  and  chapter  to  hold  to  their  own  proper  use,  without  presenta^ 
tioD,  admission,  or  induction,  and  the  words  of  the  grant  by  which  the  king 
appropriates,  consolidates,  tmites,  and  incorporates  the  church'  and  the  rectory 
to  the  dean  and  chapter  and  to  their  successors,  import  that  they  shall  be  per* 
petual  persons,  and  in  a  manner  make  them  parsons,  and  are  equivalent  to 
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And  note  thst 
the  dispensing 
power  IS  now 
taken  away  by 
the  statute  of 
1  W.  &  M.  sess. 
S.  c.  S.  whereby 
nononobtUmU 
of  any  statate 
shall  be  al- 
lowed,  without 
a  dispensation 
in  SQch  statute. 
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tvorids  which  muke  them  parMi8>  and  are  UBoal  in  appnipriaticxu  without  othel- 
words  to  make  them  parsons^  as  appeared  by  the  precedents  shewn  to  the  Lord 
Dtbr  with  that  ^ich  is  liere  written.  And  these  words,  together  with  the 
words,  '*  of  his  special  grace,  and  mere  motion,"  &c.  are  to  l)e  so  applied  that 
something  shall  oe  made  of  them  rather  than  they  shall  be  void.  And  the 
king^s  intent  ought  not  to  be  utterly  subverted. 

As  to  the  thij^  exception,  viz.  tlmt  the  defendants  have  not  shewn  that  they 
entered  afiter  the  death  of  the  incumbent ;  to  this  the  said  couns^  wrote  in 
answer,  that  the  patent  made  the  dean  and  chapter  parsons  immediately  after  the 
death  of  Haltman,  without  preseotatton,  admission^  and  institution^  and  then  if 
the  words  shall  take  such  effect,  the  grant  is  as  fiiUy  executed  as  if  all  theae 
three  things  were  executed  in  a  common  incumbent,  and  especiall3^as  to  the 
admission  and  institution,  by  which  words  they  were  made  rally  panons,  and 
had  the  spiritual  function  at  the  instant  of  the  incumbent*s  death,  and  the  cure 
of  soub,  and  as  to  the  induction  which  gives  seisin  of  the  possessions,  that  was 
dispensed  with  by  the  patent,  wherefore  the  dean  and  chapter  are  in  the  same 
case  as  they  should  be  by  admission,  institution,  and  induction.  And  thou^ 
it  should  be  admitted  that  the  words  of  dispensing  with  induction  are  not  equi- 
valent to  an  induction  which  gains  the  seisin,  yet  the  words  of  the  plea  in  bar 
are,  that  after  the  death  of  the  incumbent  the  aforesaid  dean  and  chapter  were 
parsons  of  the  same  church,  and  the  aforesaid  rectory  and  church  to  their  own 
proper  uses  held  and  yet  hold,  and  thereof  then  immediately  and  always  afiter* 
wards  have  been  and  yet  are  seized  in  their  demesne  as  of  fee  $  which  words 
(that  they  were  seized)  imply  an  entry,  for  without  entry  they  could  not  be 
seized,  and  it  is  not  the  practice  in  the  Common  Bench  in  like  cases  of  posses- 
sions executory  to  allege  an  entry.  For  upon  a  fine  sur  grant  et  render  the 
pleading  is,  **  by  force  vrhereof  he  (the  party  to  whom  the  render  was  made) 
was  seized^"  without  saying  that  he  entered  and  vras  seized.  And  in  an 
^ecHonefirfMZ  the  plaintiff  usually  shews  the  lease  made,  and  says,  "  by  force 
whereof  he  was  possessed,*'  and  does  not  shew  any  entry,  and  it  is  good, 
because  a  man  cannot  be  seized  or  possessed  of  land  unless  he  first  enters,  and 
therefore  when  he  shews  the  seisin^  it  is  as  much  as  if  he  had  said,  that  he 
entered  and  was  possessed  or  seized.  And  so  it  shall  be  in  the  principal  case 
here. 

As  to  the  fourth  exception,  viz.  that  the  defendants  have  said  that  they  v^ere 
seized  in  right  of  their  cathedral  church ;  to  this  the  said  counsel  wrote  in 
answer,  that  the  plea  is,  that  after  the  death  of  Haltman  they  were  seized  of 
the  rectory  and  church  of  Dean  in  their  demesne  as  of  fee, ''  in  right  of  their 
cathedral  church  aforesaid,'*  &c.  which  is  true,  and  well  pleaded.  For  there  is 
a  difierence  when  the  plea  is  of  the  whole,  and  when  of  parcel.  For  if  they 
were  disseized  of  an  acre  parcel  of  the  parsonage,  there  if  they  said  that  they 
entered  and  were  thereof  seized,  they  ought  to  say,  "  in  right  of  their  church 
of  Dean."  And  so  in  the  Register  in  a  juris  utrum  brought  by  L.  Bishop  of 
Lincoln^  parson  of  the  church  of  £.  the  words  of  the  writ  are,  "  whether 
tvrenty  acres  of  land  with  the  appurtenances  in  E.  are  frank-almoign  belonging 
to  the  church  of  the  said  L.  or  lay-fee,'*  &c.  So  in  49  H.  6,  1 6,  where  the 
abbot  of  Colchester,  parson  of  a  church,  claimed  an  annuity  which  was  be- 
longing to  the  said  rectory,  it  was  taken  that  he  ought  to  prescribe  in  right  of 
the  rectory,  and  not  that  he  and  his  predecessors  abbots  have  had  it  from  time 
immemorial,  for  of  parcels  and  things  belonging  to  the  rectory  they  ought  ta 
be  claimed  in  right  of  the  rectory.  But  here  the  parsonage  and  church  of 
Dean  is  an  entire  thing,  of  which  entirety  the  dean  and  chapter  have  alleged 
that  they  were  seized  in  right  of  their  cathedral  church,  and  so  in  truth  they 
are,  and  it  woidd  be  very  absurd  for  them  to  say  that  they  were  seized  of  the 
church  of  Dean  in  right  of  the  church  of  Dean,  or  of  the  rectory  and  church  oiF 
Dean  in  right  of  the  church  of  Dean.  Wherefore  there  is  an  apparent  diversaty 
between  the  cases. 

Besides^  if  the  words  "  in  ri^t  of  their  cathedral  church  aforesaid,"  &c,  had 
been  totally  omitted,  the  plea  would  not  have  been  bad,  and  then  themis-reeitai 
of  that  which  ipight-have  been  wholly  omitted  cannot  vitiate  the  i^ea. 

And 
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(I)  And  afterwards  jadgment  was  given  for  the  defendants,  and  against  the         1577. 
plaintiff;  which  jadgment  here  follows. 

At  which  daj  here  came  as  well  the  aforesaid  Roger  as  the  aforesaid  dean 
and  chapter,  by  their  attorneys  aforesaid.    And  thereupon,  the  plea  aforesaid, 
of  the  uoresaid  dean  and  chapter,  above  in  bar  pleaded,  beins  seen,  and  by  the 
justices  here  more  fully  understood,  it  seems  to  the  same  justices  here,  that  the 
said  plea  is  sufficient  to  preclude  the  aforesaid  Roger  from  having  his  action  The  rest  of  the 
aforesaid,  against  the  aforesaid  dean  and  chapter.    Therefore,  it  is  considered,  record. 
that  the  aforesaid  Roger  take  nothing  by  his  writ  aforesaid,  but  he  in  mercy  Judgiuent 
for  his  false  claim,  and  that  the  aforesaid  dean  and  chapter  go  thereof  without 
day^  &c. 

(1)  N.  Bendl.  296*  S.  C.  says  that  no      compromised  the  matter  upon  the  payment 
jadgment  was  here  p.Ytn,  but  that  the  parties      of  a  sun  of  monej,  awarded  to  the  plaintiff* 

ig  £3.  A.  D.  1577.  K.  B.  Case  de  modo  decimandi.   [13  Co.  58.] 

NOTE  it  was  adjudged  19  £1.  m  the  K.  B.,  that  where  one  obtained  a  pro-  Where  in  pro* 
hibition  upon  prescription  de  modo  decimandi,  by  payment  of  a  certain  hibitionamodus 
sum  of  money  at  a  certain  day,  upon  which  issue  was  taken ;  and  the  jury  ^"^{^^  ^af 
found  the  modut  decimandi  by  payment  of  the  said  sum,  but  that  it  had  been  payable  on  a 
paid  at  another  day :  and  the  case  was  well  debated,  and  at  the  last  it  was  different  day 
resolved,  that  no  consultation  should  be  granted  ;  for  although  that  the  day  of  ^"^  ^^^  ^^K- 
payment  be  mistaken,  yet  it  appears  to  the  court,  that  no  tithes  in  kind  were  §f!|^ '  ^^'^  ■ 
due,  for  which  the  suit  Wdn  in  the  spiritual  /rourt ;  and  the  trial  of  the  custom  ^g^^j^  should  ho 
de  modo  decimandi  belongs  to  the  common  law,  and  a  consultation  shall  not  be  granted,  for 
granted  where  the  spiritual  court  has  not  jurisdiction  of  the  cause.    Tanfield^  though  the  day 

Ch.  B.  has  the  report  of  this  case.  ^  payment 

^  were  mistaken, 

yet  it  appeared  to  the  court,  tliat  no  tithes  in  kind  were  due,  for  which  the  suit  was  in  the  spiritual  court,  which 

therefore  had  no  jurisdiction,  for  the  triul  of  the  custom  de  modo  dectmandif  belongs  to  the  common  law« 

M.  21  &  22  El.  A-D.  1579-  B.  R.  Tanner  v.  Kirkham. 
[Dy.  in  M.  170.  b.]  Benl.  &  Dal.  80.  Co.  Ent.46S.  1  Gw.  ISO.  n.  *^7^- 

BARREN  ground  is  understood,  by  the  opinion  and  judgment  of  the  com-  Barren  land  by 
mon  law,  to  be  whereof  no  profit  arises  or  grows ;  and  that  ground  which  ^^  common  law 
has  been  stubbed,  and  after  bears  either  com  or  grass,  is  not  barren.    Waste  **  *hat  whereof  ^ 
ground  is  understood  such  ground  as  no  man  challenges  as  his  own,  or  no  man  and^K^unTthat 
can  tell  to  whom  it  certainly  belongs,  and  lies  uninclosed  and  unbounded  with  has  been  stub- 
hedge  and  ditch ;  but  the  ground  that  lies  inclosed  and  hedged  and  ditched  in,  bed,  and  after 
and  the  lord  (1)  known,  is  no  waste  ground.     Quod  nota  per  Curiam,     Heath  bears  com  or 
ground  IS  understood  that  ground  that  is  dispersed,  and  lies  at  common.  ^**  '^p^l^^*'" 

gronnd  b  such  as  no  man  can  tell  to  whom  it  certainly  belongs,  and  lies  uninclosed  and  unbounded  with  hedge 
and  ditch ;  but  that  which  is  inclosed  and  hedged  and  ditched,  and  the  lord  known,  is  not  waste  ground.  HeaU^ 
grmmd  is  understood  to  be  that  which  is  dispersed,  and  lies  as  common. 

(1)  I  have  sot>stituted  "  lord"  for  *'  land,*  mistakes  in  the  printed  copies.    The  author 

(which  is  indeed  necessary,  to  render  the  of  the  notes  continuallv  refers  to  his  own  Be* 

passage  intelligible,)  on  the  authoritv  of  a  ports,  but  I  hare  not  been  able,  hitherto,  to 

MS.  oopv  of  what  are  generally  called  *'  the  connect  tlie  references  with  any,  either  printed 

Marginaf  Notes  of  Dyer,"  interleaved  with  or  manuscript*    Benloe  has  *'  land,'*  but  his 

the  edition  of  his  Reports  of  I6tl,  now  in  '  Reports  were  not  printed  till  1689,  a  vear 

my  possession.    The  correctness  of  tins  MS.  after  the  marginal  notes  had  appeared  from 

has  enabled  me  to  detect  an  infinite  ntimber  of  the  same  press. 

M.  23  El.  A.  D.  1581.  Exch. 
The  Case  of  the  Abbot  of  St.  Mary's,  in  York,  [Sav.  4.]  OZ^ 

ri^ilE  abbot  of  St.  Mary's,  in  York,  claimed  tithes  of  lands  of  the  abbey  of  An  ancient^om. 
^   Torvay,  in  the  viUs  of  Dalston  and  Burgh,  for  which  a  composition  was  position  was 
made  in  ancient  time,  between  the  convents  of  each  abbey  mediantwus  abbatibus,  ^^^^^^i^*^ 
that  the  abbot  of  Tonray,  &c.  should  pay  for  the  tithes  to  the  abbot  of  St.  ^r^aMieamven- 
Mary's,  &c,  26#.  Bd,    Afterwards^  both  abbeys  came  into  the  hands  of  king  tui^thatacertain 
VOL.  I.  F  Henry 
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1581.  Henry  VHI.,  who,  by  his  letters  patent^  panted  the  lands  which  belonged  to 
THU  ABsbT  x)w  the  abbey  of  Toryay  ....  after  whicfa^  prdcess  issued  out  of  the  Exche- 
*il!jir?T^T^*  quer  against  the  patentees,  who  appeared  by  tValmsUy,  se^eant,  and  prayed  to 
aumihonmSe^  be  dischaiged  therefrom,  for  that  the  lands  charged  and  the  abbey  of  St.  Mary's, 
paid  for  the  were  both  in  the  hands  of  the  king,  and  so  the  unity  of  possession  extinguished 
thhes  of  the  them.  —  Manwood.  By  no  means,  for  this  payment  is  granted  for  the  tithes^ 
lands  of  the  one  so  that  if  the  money  be  subtracted,  the  tithes  are  payable.  —  SntrrB^  Agreed, 
A^*"i*h*d'***^'  and  said  that  the  grant  was  executory,  and  implied  a  tacit  condition,  that  if  the 
lotion,  the  po»I  ™o*^ey  were  unpaid,  he  might  take  the  tithes  :  and  it  is  not  like  a  rent-charge, 
sessions  of  each  common,  ^r  the  like,  which  are  merely  issuing  out  of  the  land.  To  which 
were  seTeralljr  Manwood  agreed.  —  Shute.  What  kind  of  agreement  is  this,  which  is  made 
granted  by  Uie  meSontibua  akbatibus  between  the  convents?  —  MaKwood.  That  which  is 
renrpatei^s  •  ™*"*®  between  the  abbots,  which  was  good  in  those  days.  Wahnsley  prayed^ 
held,  that  the  '  ^^^  ^  ^iB  client  bad  land  only  in  Burgh,  that  it  shoidd  be  apportioned. — Curia. 
composition  was  It  is  reasonable  that  each  should  pay  according  to  his  proportion,  wherefore  an 

not  ezdnguisli-   auditor  was  assigned  to  make  an  apportionment. 

ed  l»j  the  unity    ^  ^  '^'^ 

of  possession,  as  in  the  case  of  a  rent-charge,  common,  and.  sach  things  which  issue  merely  from  tlie  land,  and 

that  if  the  money  was  subtracted,  the  tithes  should  revive.    The  court  also  ordered,  that  the  payment  should  be 

apportioned  among  the  respective  grantees  of  tlie  land  charged. 

E.23  El.  A.D.  1581. 
Fkmyng  v.  The  Tenants  of  Dudley.  [Sav.  13.]  1  Gw.  155. 

A  *?****"  ®™*  'I'T  was  held  between  Flemyng  and  the  tenants  of  Dudley,  that  if  the  tenants^ 
•^Tv:  ll^^y.*  for  tinie  whereof,  &c.  had  used  to  pay  a  certain  sum  for  a  tithe  lamb,  so 
a  tithe  lamb  is  ^^^  ^^  custom  is  clearly  settled,  that  although  the  parson  encroach  for  more, 
good,  and  can-  or  the  tenant  pay  the  lamb  in  kind,  it  shall  not  destroy  the  custom.  But  if  one 
Bot  be  destroyed  had  paid  a  penny  for  a  lamb  for  fifty  years,  and  afterwards  pay  tithes  in  kind^ 
by  the  paraon'a  before  the  custom  is  settled,  although  he  afterwards  pay  his  penny  for  twenty 
ramc'or  tiie  ^^  T^ars,  he  cannot  prescribe  in  modo  dedmancU*  And  M.  25  El.  this  was  held  to 
tenants  paying  oe  law  in  the  Exchequer  Chamber,  in  a  case  between  Beake  and  Maine,  for 
In  kind.  tithes  claimed  by  the  farmer  of  the  parsonage  of  Haddenham,  in  Buckingham- 

shire. 

J^^  T.  24  El.  A.  D.  1582.  Exch.  Mayne  v.  Becke.  [Sav.  30.]  1  Gw.  155. 
Sequestration  to  ^"WNE  Mayne  sued  Becke,  in  the  spiritual  court,  for  tithes  of  the  manor  of  B* 
whew  Ae  d?^  ^^  ^^^  ^^^^y  ^^  ^^^^^>  and  Becke  exhibited  an  English  bill,  stating, 

pote  is  to  whom  ^^^^  ^^  ^^^^  tenant  for  years,  on  the  demise  of  the  queen,  and  that  the  said  manor 
they  belong,  was  discharged  of  tithes,  and  prayed  a  prohibition,  which  he  obtained.  After- 
may  be ;  but  wards  the  said  Mayne  came  and  prayed  a  sequestration  of  the  tithes  of  the 
where  landsare  said  manor.  —  Manwood.  If  the  dispute  were  between  the  parties,  to  whom. 
dis<^arsed  such  ^®  tithes  of  the  manor  severed  from  the  nine  parts  belonged,  your  request 
a  thing  was  would  be  reasonable,  but  to  grant  sequestration  to  set  out  the  tithes,  was  nevec 
never  seen,  and    yet  seen ;  and  if  the  defendant  were  to  agree  to  it,  he  would  acknowledge  that 

if  the  tenant       the  lands  are  titheable.  —  Shutk^  agreed. 

were  to  agree 

thereto,  he  would  admitthe  lands  to  be  titheable. 

H.  24 El.  A.D.  1582.  B.R. 

Foster  8c  Peacock  v.  Leonard.  [Cro.  El.  1.]  Moo.  907. 

Birch  shall  pay  A  TTACHMENT  upon  prohibition  against  the  defendant,  farmer  of  the 
tithes,  for  it  is     XX  parsonage  of  Sevennoke,  in  Kent,  for  suing  for  tithes  of  great  wood, 

tend3*byTe"  ^^  ^^^  ^^^^  ^^  ^^^  ^^^^  *  against  the  statute  of  45  Ed.  3.  the  defend- 
statRsfby  ^^\  pleaded  that  for  300  loads  of  the  said  trees,  they  were  of  birch,  of 
the  name  of  which,  by  the  law,  he  ought  to  have  tithes  as  Siha  cesdua;  and  as  to  the  rest. 
Gran  Boy$,  which  were  of  oak  and  dm,  Ifeey  were  under  the  growth  of  twenty  years  j  and 
iitS  forbad*  «pon  the  firrt  it  was  demurred  in  law,  and  upon  the  second  pJea  they  were  at 
ing,  and  ottwr     ^^^'    '^^  •^^  ai^menlnpon  the  first  point  by  Ckrk  and  IFeeks  of  the  one 

side. 
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sid^  uod  by  FMlitr  and  TohfM  of  the  other,  it  was  adjudged  for  the  defend- 
ant, that  he  shall  have  tithes  of  birch,  for  birch  is  not  such  wood  as  the  statute 
intends  by  the  name  of  gross  boys,  for  it  is  intended  of  such  wood  as  serves  for 
building,  and  other  uses  of  a  high  nature,  and  not  only  for  fuel,  as  the  nature 
of  birch  is ;  and  of  oak  and  elm  cut  down  before  the  age  of  twenty  years,  tithes 
shall  be  paid ;  for,  until  that  age,  they  are  not  of  such  value  as  the  law  regards 
for  the  purposes  aforesaid ;  and  theiefore,  as  to  the  birch,  it  was  awarded  he  o^sof  a  higher 
should  have  a  consultation,  he  having  entered  a  non  vuU  ulterius  prosequi  for  ^^f**'^  ^^ 
the  residue,  Uc.  Ss  wSre  of  ^ 

huA  ii^  though  above  twenty  yean  old ;  and  of  oak  and  elm  cut  down  before  the  ai;e  of  twenty  yean,  tithts 
shaJi  be  paid»  for  mtU  (hat  age,  tbej  are  not  of  such  value  as  the  law  intends  for  the  purposes  afoiwaid. 


M.  25  &  26  £1.  C.  P.  Suitm  v.  Dowse.  [1  Leon.  10.]  1563-4. 

SUTTON,  vicar  of  Longstoke,  libelled  against  Dowse  in  the  spiritual  court,  ^irixual  Court. 
and  shewed  in  his  libel,  that  upon  the  creation  and  endowment  of  his  Prohibition. 
yicafage,  four  quarters  of  com  were  assigned  to  the  vicar  out  of  the  granary  of  ^IJ^  ^fo*" 
the  prior  of  B.  of  the  tithes  of  the  parson  of  Longstoke,  and  that  the  parson  qoo^ters  of 
or  farmer  of  the  said  rectory  oi  Longstoke,  had  always  paid  the  said  four  quar-  wheat  ont  of 
ten  of  com  to  the  said  vicar  and  all  his  predecessors,  and  alleged  further,  that  the  tithe  com 
the  Lord  Sands  was  seised  of  the  said  rectory,  and  leased  die  bam  and  tithe-  ^^^/^^^^ ' 
com,  parcel  of  ihe  said  rectory,  to  the  said  Dowse,  his  wife  and  son,  kabendum  wM^iMMd^ind 
to  Dowse  for  term  of  his  life,  the  remainder  to  the  wife  iar  term  of  her  life,  the  lessee  oove« 
the  remainder  to  the  son  for  life :  and  shewed  further,  that  the  said  Dowse  naote<l  to  pay 
had  covenanted  with 'die  said  Lord  Sands,  to  render  the  said  four  quarters  of  ^  corn  to  the 
wheat  to  the  vicar  and  his  successors,  upon  which  Dowse  nrocuTed  a  prohibi-  k'^'jul^^**' 
tion,  and  Sutton  prayed  a  consultation,  and  it  was  moved  m  stay  of  the  con-  hfbition  woiSd^ 
sultatiotf  that  the  vicar  had  libelled  upon  a  covenant  wherein  Dowse  is  taxed  to  not  lie  to  the 
pay  the  said  com,  and  that  is  a  lay  title,  and  determinable  by  the  law  of  the  spiritual  court, 
land,  and  not  in  the  ecclesiastical  court.    But  as  to  that  the  opinion  of  the  ^^'  ^^^  ^^^  ^^at 
court  was,  that  the  libel  is  not  grounded  upon  the  covenant,  as  the  sole  title  to  ^f^"*!? 
the  said  com  against  Dowse,  but  upon  the  endowment  of  the  vicarage,  and  the  nUcovenant 
lease  by  which  Dowse  is  become  farmer  of  the  rectory.    Another  matter  was  only,  but  on  the 
moved,  because  that  upon  the  libel  it  appears,  that  the  lease  aforesaid,  made  by  endowment  of 
the  Lord  Sands,  was  made  to  Dovpse,  his  wife,  and  his  son,  jointly,  in  the  pre-  ^^  vicarago 
mises,  kabendum  ut  supra,  in  which  case  it  was  objected,  that  Dowse,  his  wife,  it' appearing* 
and  his  son,  are  all  three  farmers  of  the  said  bam  and  tithes  jointly  in  posses-  from  the  lt£l 
uon,  against  all  whom  Sutton  ought  to  have  libelled,  &c.  and  not  against  Dowse  that  tlie  parson 
only,  for  the  kabendum  has  not  severed  their  estates  which  were  joint  before,  o""  firmer  of  the 
quoid  iota  curia  negavit,  for  the  habendum  has  severed  the  joint  estates  limited  "^*°^  °^^^^ 
by  the  premises,  and  has  distinguished  it  into  remainders,  but  if  the  habendum  ^^  y'lCBt^hdd 
hath  been  habendum  successive,  the  estate  had  remained  joint :  Another  matter  that  the  libel 
was  moved,  because  it  appears  upon  the  libel,  that  the  parson  or  farmer  of  the  ought  to  have 
said  rectory  ought  to  pay  to  the  vicar  the  said  corn,  and  also  it  appears  upon  been  against  the 
the  matter,  that  Dowse  is  not  parson,  nor  farmer  <rf  the  said  rectory,  for  the  tj^*^^^^ 
Lord  Sands  had  leased  to  Dovrse  and  his  son,  only  the  bam  and  the  tithe-com,  ^^  owner  of 
parcel  of  the  said  rectory  ;  so  as  Dowse  is  fimner  but  of  parcel  of  the  rectory,  the  lest  of  the 
and  the  residue  of  the  rectoiy  remains  in  the  Lord  Sands,  the  said  Sutton  ought  rectory,  jointly. 
to  have  libelled  against  the  Lord  Sands,  and  Dowse,  and  not  against  Dowse  ^^^^?^^ 
only  j  and  for  that  cause  the  consultation  was  denied.    And  in  this  case  it  was  j^i^ufficien^tha 
further  agreed  by  the  court,  that  if  upon  a  libel  in  the  spiritual  court,  the  de-  other  party 
fendant  make  a  surmise  in  banco  to  have  a  prohibition,  if  such  surmise  be  in-  needs  not  de- 
sufficient^  the  other  party  needs  not  to  demur  upon  it  and  have  it  entered  upon  °>^,  bat  as 
record,  but  as  amicus  atria,  he  shall  shew  the  same  to  the  court,  and  the  court  JJJwUieMjnd 
jhaU  discbarge  hi^n.  to  the  court,  and 

theydiaUdi 
charge  hia. 

F  2  H.  26  £1. 
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1584.  T.  26  El.  A.D.  1584.  B.  R.    Saer  v.  Bland,    [4  Leon.  24.] 

The  inhabi-  ^AER,  parson  of  the  church  of  D.  libelled  in  the  spiritual  court  against 
tantoofa  1^  Bland^  for  tithes^  Bland  came  to  the  King*8  Bench  and  shewed,  that 

hamlet  pre-  within  the  said  parish  of  D.  there  is  a  hamlet  in  which  the  said  Bland  inha- 
timeo**/'^f  *  •  d  ^^^^»  ^^^  ^^^  ***^  inhabitants  within  the  said  hamlet,  time  out  of  mind,  had 
thev  had  had  a  ^^^  ^  chapel  of  ease  within  the  said  hamlet,  because  the  said  hamlet  was  dis- 
chapel  of  ease  tant  from  the  church  of  the  said  parish,  and  with  part  of  their  tithes  have  found 
within  the  ham-  a  clerk  to  do  divine  service  within  the  said  chapel,  and  also  had  paid  a  certain 
let,  because  it  gum  of  money  to  Saer,  and  his  predecessors,  for  all  manner  of  tithes ;  and 
thc'church  ^"  prayed  a  prohibition,  and  had  it ,  and  it  was  holden  a  good  prescription. 

the  parish,  and  with  part  of  their  tithes  had  found  a  clerk  to  do  divine  service  in  the  said  chapel,  and  had  al&o 
paid  a  certain  sum  of  money  to  the  parson  of  the  pariah  for  all  manner  of  titlies ;  held  to  be  a  good  prescription. 

T.  26  El.  A.  D.  1584.     Exch.  Anon.     [Sav.  60.]   Gw.  136. 

Where  it  Is  not  rilHERE  is  a  fen  called  Wildmore  in  the  county  of  Lincoln,  which  is  not 
known  i"  ^kat  X  known  to  lie  in  any  certain  parish.  Whereupon  it  was  ordered  in  this 
Ue"the*tithM  of  ^°"'*'  '^**  ^®  tithes  should  be  paid  to  the  parson,  vicar,  pensionary,  &c.  where 
cattle  feeding  ^^^  owner  of  the  cattle  inhabits.  But  if  the  tithes  had  been  paid  to  the  parson 
there  shall  he  of  any  parish  for  time  whereof,  &c.  although  it  be  not  known  in  what  parish 
paid  to  the  (be  moor  or  common  is,  they  shall  continue  to  be  paid  in  the  same  parish  where 
panon  of  that  ^j^^y  ^^  been  used  to  be  paid  ;  but  where  there  is  no  usage  for  payment  as 
Siey*  have*b«!n  ^^^^9  "or  the  parish  certainly  known,  they  shall  be  paid  to  the  parson  or  vicar, 
paid  for  time      where  the  owner  dwells,  by  2  &  3  E.  6.  c.  13. 

immemorial ;  but  if  there  be  no  usage,  they  shall  be  paid  to  the  parson  where  the  owner  of  the  cattle  lives,  ac- 
corcUng  to  the  provisions  of  the  stat.  2  &  5  £.  6. 

E.  26  El.  A.  D.  1584.  Exch.  Whiskard  v.  Fatter.  [Sav.  62.] 

Tithes  are  not  A  N  information  was  exhibited  by  the  queen*s  attorney  at  the  suit  of  Whis- 
issuing  out  of  XX  kard,  one  of  the  clerks  of  the  queen  s  remembrancer,  against  W.  Futter, 
rent la^ or"  ^P^°  *^^  ^^^'  2  &  3  E.  6.  for  taking  certain  tithe  com  grown  upon  certain 
thing  which  ^^^^  ^^  ^^^  parish  of  Langdowne  in  the  county  of  Norfolk,  whereof  the  said 
charges  the  land  Whiskard  was  farmer.  The  defendant  pleaded  that  he  had  not  taken  and  ear- 
as  common,  &c.  ried  it  against  the  form  of  the  statute  aforesaid.  Upon  the  evidence  it  appeared 
but  ^J^®^*^'  that  the  rectory  of  Langdowne  and  the  land  were  both  in  the  possession  of  the 
of  the  profits  of  *^^^^'  ^^  Blickling,  as  appropriated  to  the  said  abbey,  during  which  time,  the 
the  land,  as  ,  tithes  were  not  set  out,  by  reason  of  unity  of  possession.  And  so  it  was  said  by 
com  and  grain,  tne  defendant's  counsel,  that  although  the  rectory  and  the  land  were  now 
and  when  the  severed,  yet  as  by  the  unity  of  possession  they  were  once  extinguished,  they 
no  prediahSthcs  *^^^  ^^^  ^®  revived,  and  then  the  defendant  is  not  bound  to  set  out  his  tithes  ; 
shall  be  paid,  but  ^^^  though  he  had  carried  them  it  is  not  contrary  to  the  form  of  the  statute. — 
personal  tithes  Manwood.  The  unity  of  possession  is  no  cause  for  discharge  of  tithes,  but  they 
ior  the  catUe  are  suspended  diuing  the  time  of  unity ;  but  if  after  the  unity  tithes  have  been 
which  feed  upon  p^iJ  for  twenty  or  thirty  years,  they  shall  be  charged  with  the  payment  for  ever, 

for  the  payment  proves  that  the  unity  was  the  sole  cause  of  the  stay  of  payment ; 
N(m-payment  ]y^^  jf  ^^^  j^jg  severance  no  tithes  have  been  paid,  it  is  a  vehement  presumption^ 
A  unity'of  p«k^  '^*^'  ^^^Y  ^^^  discharged  by  some  composition,  or  that  the  abbey  was  of  the 
session  is  but  Cistertian  or  some  other  order  discharged  by  the  general  council.  And  tithes 
presumption  of  are  not  issuing  out  of  land,  as  common,  &c.  but  tithes  are  to  be  taken  of  the 
a  discharge,  profits  of  the  land,  as  com  and  grain,  for  when  the  land  lies  fresh  no  predial 
rebutted'"  ^  ^^^^^^  *^®^  ^®  ^^^'  ^"*  personal  tithes  for  the  cattle  which  feed  upon  it.  And 
payinent  for  *  ^^^^  ^^  shewn  for  the  plaintiff,  by  which  one  Nicholas  M yns,  who  had  pur- 
twenty  or  thirty  chased  the  said  parsonage  of  the  queen,  had  granted  the  said  rectory,  xvith  all 
yaars  after  se-  lands,  &c.  tithes,  oblations^  &c.  to  the  said  rectory  belonging,  to  the  plaintiff  in 
**™"^**''*  i^  the  twentieth  year  of  the  queen,  and  the  deed  was  acknowledged  before  a  mas- 
vcfwicefiir'  '^^  ^^  chancery,  but  not  inrolled,  nor  any  livery  made,  nor  estate  executed ; 
tithes  have  been  ^l^crefbre  the  defendant  said  that  nothing  passed  by  the  deed,  and  that  no  tithes 
paid,  it  will        passed^  but  those  which  were  appendant  to  the  parsonage^  and  if  they  passed  by 

this 
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this  deed,  they  were  in  gross  and  not  appendant.    And  so  if  one  be  seised  of  a         1584. 
manor  to  which  an  advowson  is  appendant^  and  there  were  such  a  deed  of  feoff- 
ment, and  the  estate  not  executed,  the  advowson  shall  not  pass.     So  it  was  said 
if  one  be  seised  of  a  manor  to  which  divers  woods  are  belonging,  and  by  such  a 
deed  the  manor  and  the  wood  thereto  belonging  be  granted,  that  in  such  case  afford  strong 
the  wood  shall  not  pass ;  and  the  wood,  when  it  is  felled,  is  but  a  chattel,  which  presumption, 
was  not  belonging  to  the  manor.  ^**  ****  ^'^*' 

And  it  was  moved,  to  whom  the  treble  value  should  go,  inasmuch  as  it  is  not  ^^  ^f^nJ^ 
limited  to  any  certain  person. — Shute.  It  seems  to  me,  that  he  who  had  the  composition,  or 
loss  and  injury  shall  have  the  forfeiture. — Clinche  agreed. — Manwood.  When  that  the  abbev 

it  is  not  limited  who  shall  have  it,  the  queen  shall  have  it.     Qtutre.  was  of  the  order 

of  Ci»tertian.% 

or  otiiers  which  were  discharged  by  tlie  general  council :  Nate,  This  was  in  the  case  of  the  Abbey  of  Blieklmg,  a 
smaller  abbey. 

The  court  doubted  whether  the  treble  Talae  in  an  information  on  S  £.  6.  should  go  to  the  party  injured,  or  to 
the  crown. 

M.  26  El.  A.  D.  1584.  Scac.  Anon.  [Sav.  68.] 

"WyOYS  moved  this  case  \  the  Queen  by  letters  patent  leased  to  I.  S.  the  par-  An  information 
sonage  of  D.  for  twenty-one  years  j  one  of  the  parishioners  detained  his  *<>5  ■"  inttusion 
tithes,  whereupon  an  information  of  intrusion  was  exhibited  by  the  queen*s  ^jj  "**Ju**jirt|^ 
attorney.     His  question  was  whether  the  information  laid  in  this  case. — Man-  (leased  by  the 
WOOD  asked  if  the  tithes  were  severed  from  the  nine  parts. —  Boys,  No. — Man-  Queen)  have 
WOOD.  Then  the  information  for  intrusion  does  not  lie.  —  Shute.  The  reason  not  been  se- 
is,  that  the  queen  has  no  interest  to  sue  for  the  tithes  during  the  lease  for  ^f  ***  '"*"'*• 
years,  but  the  lessee  may  sue  in  the  sniritual  court  or  in  the  court  of  pleas  by  "/ "ft^'g^Jij  ^ 
quo  minus,  or,  as  he  said,  by  English  bill.    But  if  the  tithes  were  severed  from  ^erance  a 
the  nine  parts,  and  a  stranger  took  them,  the  queen  may  have  an  information,  stranger  take 
for  she  cannot  have  an  assise,  for  she  is  not  out  of  possession  of  her  freehold  3  them,  the  Queea 
wherefore  she  has  intrusion,  and  the  party,  trespass.    And  as  the  lessor  of  a  J"*^.  ***^®  "J" 
common  person  after  such  lease  made,  may  have  an  assise  upon  an  ouster  made    ^^   trespass. 
on  the  tenant  for  years,  so  may  the  queen  have  intrusion.     With  which  the 
court  agreed. 

T.  26  El.  A.  D.  1584.  B.  R.     Withy  v.  Saunders.  [1  Leon.  23.] 

VV^ITHY  libelled  against  Saunders  in  the  spiritual  court,  and  now  came  4*  ^^^^  ^^^ 
^^     Saunders  and  surmised,  that  Withy  had  libelled  against  him  for  tithe-  •»thca;  B.  for 
grass,  and  shewed,  that  all  the  claim  that  Withy  had  to  the  said  tithes  was  by  a  ,1,5™^^  '^^°  ^ 
grant  without  deed,  and  by  the  law  such  things  would  not  pass  without  deed ;  the  claim  A. 
and  also  that  the  spiritual  court  would  not  allow  of  this  plea,  and  therefore  had  to  the 
prayed  a  prohibition :  and  the  court  upon  the  first  motion  conceived  a  prohibi-  tithes,  was  by 
tion  shonld  pass,  for  if  the  grant  be  without  deed,  nothing  passed,  and  then  ?^V''**'j*"! 
hath  not  Withy  cause  to  claim  these  tithes  against  the  said  Saunders.    And  ^^^  ^  ^^^^ 
notwithstanding  that  tithes  are  quodam  modo  spiritual  things,  and  so  demandable  were  indmed 
in  a  court  of  that  nature,  yet  now  in  divers  respects  they  are  become  a  lay-fee,  to  grant  it,  fur 
and  lay  things,  for  a  writ  of  assise  of  Mortdauncester,  and  an  assise  of  novel  ^i^^ont  deed 
disseisin  lies  of  them,  and  a  fine  may  be  levied  of  them.    But  it  hath  been  "nd  A^h^ 
doubted,  whether  tithes  be  deviseable  by  will :  but  at  another  day  the  matter  right  to  claim 
was  moved,  and  the  court  was  clearly  of  opinion,  that  a  consultation  should  be  the  tithes  of  B.; 
awarded,  for,  whether  Withy  hath  right  or  not  right  to  these  tithes,  Saunders  l>ut  afterwards 
of  common  right  ought  to  pay  his  tithes,  and  he  ought  to  sever  them  from  the  ^u'^^^^a^  j 
nine  parts,  and  whosoever  takes  them,  whether  he  has  right  to  them  or  no  right,  J-g^t  or  had  ^ 
Saunders  is  discharged :  but  Saunders  may  prescribe  in  modo  decimandi,  without  not,  B.  of  com- 
making  mention  of  any  severance,  and  may  surmise,  that  the  tithes  do  belong  to  mon  right  ought 
I.  S.  with  whom  he  has  compounded  to  pay  such  a  sum  for  all  tithes,  and  after-  ^  P^y  ^^*  ^thcs 

wards  a  consultation  was  awarded.  f  "'^  *^  aeva 

them  from  the 

Dine  parts,  and  whosoever  takes  them,  rightfully  or  not,  B.  is  discharged  ;  bat  they  held  that  B.  might  prescribe 

ill  modo  deeimandi  without  making  mention  of  any  severance,  or  might  surmise  that  the  tithes  belonged  to  I.  & 

with  whom  he  had  compounded  to  pay  such  a  sum  for  all  tithes.    A  consultation  was  awarded. 

E.  26  El. 
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J^^  E.  £6  El.  A.  D.  1584.  B.  R.  Daws  v.  Mollim.  [2  Leon.  79.] 
In  a  suit  for  TN  an  attachment  upon  a  prohibition  by  Daws  against  Mollfais,  for  ibat  the 
it  wM  l^d^tJ  a'  <Jefenclant  drew  the  complainant  into  the  spiritual  court  for  tithes  of  great 
noDTshoard  be  ^^^^9  ^7  ^^^  name  of  sUva  cedua :  the  defendant  pleaded,  that  the  loppings  for 
paid  for  those  the  tithes  of  which  he  sued,  were  the  ioppings  of  trees,  called  ash,  i^eech  and 
which  were  oak,  de  st^ilms  prim  sucdm  crescentet :  and  also  for  hornbeams,  mBfles, 
"l**<*c  of  *op-  hazels,  &c.  The  plaintiff,  as  to  the  ash,  oak,  and  beech,  did  demur  hi  law  j 
sto^s  of  "^  k  ^^^  ^  ^  ^^^  residue,  he  pleaded,  that  with'part  he  mended  the  hedges,  and  the 
ash  and  beech  ^'^^  being  de  fmnimo  valore,  were  bound  up  with  the  boughs  of  oaks,  &c.  into 
before  cut,  faggots ;  upon  which  the  defendant  did  demur  in  law.  It  was  argued  by 
wliicb  stocks  Egerton,  solicitor,  on  the  part  of  the  plaintiff;  and  he  held,  that  a  wood  of 
^h  "^Vj**^''"  common  right  ought  not  to  pay  tithes,  not  because  the  soil  in  which  it  grows 
cut  within  ^  yielth  Other  tithes  of  the  herbage,  but  beeiRise  turn  rtnaoimtur  in  annum  ;  and 
twenty  years  therefore  at  this  day  no  consultation  shall  be  granted  for  quarry,  stone,  and 
before  the  last  coals  :  but  after  came  the  statute  of  Sarum,  {xide  F.  N.  B.  5 1  1^.)  by  which  it 
fall ;  and  that  was  agreed  coram  conciUo  regis  in  parUamento  apud  Searum^  quad  amsultatumes 
h  b«r''°&''  "^^  dd)€ant  de  sUva  ceduoy  eo  non  dstante  quod  non  renovantur  per  annum :  and 
gn^  promis-^*  *^  ^  *^**  purpose  the  register  49.  Et  vUeriuSy  super  hoc  facta  fmJt  qiueiam 
cuously  among  cotisultatio  pYo  abbate  de  NoUey  de  siha  cedua :  which  statute  was  afterwards 
the  oaks,  and  expounded  by  the  statute  of  45  fi.  3.  cap.  3.  not  to  extend  to  great  wood  of  the 
^h*  ^1^*^^"^  growth  of  twenty  years  or  more,  but  only  to  such  wood  Which  is  called  tiha 
ni^e  themto-  ^^^"^*  ^^  ^*  ^^^'  ^^'^  many  motions,  it  was  ruled,  that  because  the  de- 
getlier  uito  fendant  had  not  shewed  that  the  trees,  (scil.)  oak,  ash,  and  beech,  were 
niggots,  where  before  cut  within  twenty  years  before  the  last  succision,  of  which  the  tithes  are 
the  most  part  now  demanded,  tithes  shall  not  thereof  noW  be  paid.  And  as  to  the  other 
of  every  fiiggot  point,  that  the  hornbeams,  sallows,  &c.  did  grow  sparsim  amongst  the  oaks, 
thesevenuu^  and  the  owner  felled  the  whole  wood,  and  caused  them  to  be  promiscuously 
of  the  sallows,  <^ut  into  faggots,  and  bound  up  in  faggots  together,  and  the  most  part  of  every 
&c.  from  the  faggot  was  oak,  and  the  residue  was  of  little  value,  so  as  the  severance  of  the 
^•k.  WW  not  sallows,  &c.  from  the  oak,  &c.  would  not  quit  the  charge  5  in  such  case  tithe 
chai^^  tiu  *^*^  °^  ^  P^^^  '  ^^^  °^  other  part,  if  the  most  part  of  the  wood  be  sal- 
should' be  paid  •  ^o^^y  ^^'  s^^  ^^^  ^^^  there  sparsim  groweth  an  oak,  &c.  and  the  owner  cuts 
hut  if  the  greater  down  aU  the  wood,  and  makes  faggots  as  before,  tithes  in  such  case  shaU  be 
part  were  sal-  paid  of  them. 

lows,  &c.  tithes  , 

should  be  paid.  ^ 

H.  £6  El.  A.  D.  1584.  B.  R.  Gerrard^s  Case.    [4  Leon.  7.] 

iMd^^^ront  bfa*  nP^^  owner  of  the  lands  severed  his  tithes,  and  a  stranger  took  them  and 

tithes,  and  a  carried  them  away.     The  parson  libelled  in  the  spiritu^  court  against  the 

stranger  carried  owner  of  the  land  for  £he  tithes ;  who  thereupon  prayed  a  prohibition.    It  was 

them  away ;  it    adjudged  no  prohibition  should  issue  in  this  case ;  for  diat  he  might  plead  the 

was  beld  that      s^me  matter  in  bar  in  the  spiritual  court, 
no  prohibition  '^ 

would  iie  to  the  sptrttaal  court  to  stay  a  smt  fbr  them,  for  that  the  same  matter  wfght  be  pleaded  in  bar  tfaerr. 

M.  27  El.  A.  D.  1585.  B.-R. 
vjf^  Futter  y.  Borome.     [Godb.35.]     4  Go.  34. 

A  portion  is  a  npHE  case  was,  that  the  queen  by  her  letten  patent  anno  12,  of  her  reign, 
IJ'I?.!?*^?  "■■  «r  ccrffl  scientia  et  mero  motu,  4*0.  did  crant  to  B.  totam  iUam  portionatt 
^.ot  L.  ty  'kdknartm  et  garbanm  in  L.  in  c^ Narf.  Ini  am  mnUm  oHi,  d^  nd, 
that  which  is  cujuscunque  generis  et  speciei  fuerini  in  L.  ftuper  in  possessione  Johfaitns  Corbet, 
intended  nomen  Or  his  assigns,  nuper  Abath.  de  Wenly,  pertinent,  Sfc.  Ahd  m facto  the  parsonage 
eoiUctivum,  ^  L^  ^as  parcel  of  the  abbey  of  Wenly,  and  out  thereof  was  a  portion  ap- 
as  a  rectory  is.    pertaining  to  another  church  3  and  this  rectory  came  to  the  queen  by  the  statute 

of  dissolution  of  abbies  :  the  question  was,  whether  tiie  rectory  do  pass  by  the 
grant,  totam  illam  portumem :  there  being  also  words  in  the  patent,  viz.  Non 
obstante  ^My  misnomer,  misrecital,  or  other  such  things  which  are  recited  in  the 

statute 
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«tatiite  for  confirmaiion  Qf  patents.     Hamon:  the  grant  is  good;  for  thif 
word  (portion)  shall  not  he  said  a  thii^  severed  from  the  church  and  rectory  j 
and  all  the  tiUies  are  parcel  of  the  rectory :  for  as  44  E.  3.  5.  is,  before  the 
council  of  Lateran^  a  man  might  give  his  tithes  to  what  church  he  pleased ; 
and  when  any  thing  is  given  to  the  church,  it  is  a  portion  belonging  to  the 
church  J  as  the  glebe  is,  which  b  but  a  dod  of  earth,  which  is  parcel  of  the 
rectory  and  a  portion  of  it.     And  a  case  in  this  court  in  the  time  of  this  queen, 
was  argned,  and  there  in  a  rectory  there  were  many  priests,  and  each  of  them 
knew  his  portion,  so  as  they  were  called  portionary  priests,  which  was  in  re- 
spect they  had  each  of  them  interest  in  the  church,  and  not  because  their  por- 
tions were  severed  each  from  the  other.    And  22  E.  4.  24.  by  Pigot  it  is  said, 
if  a  parson  have  any  tithes  in  another  parish^  as  appertaining  to  his  church,  it 
is  called  a  portion  i  so  as  portion  is  not  meant  that  which  is  sevejoed  by  itself 
as  in  gross ;  but  by  portion  is  meant  all  the  tithes  appertaining  to  the  rectory, 
or  the  rectory  itself.    For  as  22  Ass.  9.  is,  if  the  king  have  tithes  of  those  lands 
which  lie  out  of  any  parish,  if  he  grant  totam  portionan  dedmarum,  ^c»  1  con- 
ceive, that  the  tithes  shall  pass  thereby :  and  yet  it  is  a  thing  severed  from 
other  tithes  |  but  it  contains  all  the  quality  of  tithes  in  that  place.    And  also  if 
the  king  grant  his  rectory  of  D.  to  J.  S   saving  to  him  the  tithes,  and  after- 
wards grants  totam  portionem  dedmarum,  SfC»  I  conceive  clearly  (under  correc- 
tion) that  the  tithes  shall  pass.    And  in  the  principal  case,  if  the  tithes  shall 
pat  pass  by  this  word  (portion  3)  yet  the  non  obstante  in  the  letters  patent  de 
male  nomiiuuido,  S^c,  shaU  make  it  to  be  a  good  grant,  and  that  so  the  tithes 
shall  pass  thereby.     We  are  also  to  consider,  if  by  any  words  subsequent  in  the 
patent,  the  grant  be  not  good,  vh.  by  these  words,  cwn  omftibus  aim  dedmis,  ^, 
m  tenmra  et  occupatione  Johannis  Corbet,  &c  whereas  in  truth  John  Corbet 
was  never  occupier  of  them :  and  as  to  that,  I  conceive,  that  the  words  cum 
ommbus^  SfC,  pass  the  tithes  >  and  that  the  words  after,  shall  not  abridge  or 
control  the  largeness  of  the  precedent  words  3  and  to  that  purpose  is  the  case 
39  E.  3.  9.  of  the  grant  of  the  king  to  the  earl  of  Salisbury,  &c.    In  the  end  of 
which  grant  were  these  words,  quas  nuper  concessimui  patri,  Spc,  although  that 
the  thing  granted,  was  never  granted  to  the  father ;  yet  the  grant  was  good, 
and  not  restrained  by  those  words  coming  after.     2  E.  4.     A  release  was 
pleaded  of  a  right  which  the  party  had  in  hmds  of  the  part  of  his  father,  &c. 
there,  although  he  had  the  land  from  the  part  of  his  mother,  yet  the  rdease 
was  good.    In  the  case  of  the  bishop  of  Bath  and  Wells,  which  was  lately 
argued  in  the  exchequer  chamber ;  there  it  was  agreed,  that  if  the  king  grant 
a  fiiir  in  such  a  place,  or  elsewhere  in  the  county  of  Somerset;  if  he  mistake 
the  county,  in  putting  one  county  for  another,  yet  the  grant  is  good,  and  all 
that  coming  after  the  aUbi  shall  be  void.    He  further  argued,  that  all  the 
matter  appeariug  by  special  verdict,  is  not  well  found ;  for  the  jury  find, 
that  no  tithes  were  in  the  occupation  of  John  Corbet  at  the  time  of  the 
grant)  and  no  mention  is  in  it,  that  they  were  not  in  hu  occupation  nor 
in  the  occupation  of  his  assignees  >  for  they  might  be  in  the  occupation  of 
his  assigns,  although  that  they  were  not  in  his  own  occupation :  for  in  a 
verdict,  if  it  strongly  imply  any  thing  not  expressed  (as  in  the  case  of  Try- 
vilian :  where  the  jury  found  a  devise  of  land,  without  saying  that  the  land 
was  held  in  socage)  it  is  a  good  finding  of  the  jury ;  for  no  devise  could  be,  if 
it  were  not  of  land  holden  in  socage,  and  therefore  that  tenure  is  implied. 
Contrary,  when  a  man  is  to  plead  a  devise ;  but  where  the  verdict  dpih  not 
strongly  imply  a  thing,  it  shall  not  be  good$  as  in  Plo.  Com.  411.  exception 
was  taken  that  the  jury  did  not  find,  that  the  devisor  had  not  any  heir  male 
aMf  e  prater  the  said  John  and  Francjs ;  for  if  he  had,  the  wife  of  the  plaintiff 
bad  no  cause  <tf  action.    And  it  was  there  holden  by  Harpur,  that  it  was  not  a 
good  verdict  for  the  uncertainty;  so  in  our  case. — Coke  contrary  :  1.  The 
grant  is  not  good,  and  the  rectory  is  no  part  of  it ;  nor  can  they  pass  by  the 
word  (portion.)  1.  By  the  etymdogy  of  the  word  ;  for  portion  is  a  thing  in 
gross  by  itself,  and  cannot  pass  by  -  that  thing  which  is  intended  nomen  coUec 
tivum,  as  a.  rectory  is.     So  of  a  manor ;  if  a  man  grant  totam  illam  portionem 
manerii,  he  being  seised  of  a  manor,  nothing  passes ;  for  portio  is  no  more 
than  portio,  as  the  Latmists  say  3  and  then  if  a  man  grant  all  that  part  of  his 

manor. 
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1 585 .        manor^  or  part  of  his  titlies  in  D.  and  he  be  seised  of  the  whole  manor  of  D.  or 
of  the  rectory  of  D.  nothing  passes.    Also  the  words  after  expound  the  queen's 
mind,  for  the  words  precedent  are  conpled  with  a  {cum)  afifcer,  ml,  cum  omnibvs 
aim,  SfC,    So  as  the  first  part  shews  the  grant  of  tithes,  and  the  latter  part 
shews  what  tithes ;  viz,  those  which  were  in  the  occupation  of  John  Corbet, 
so  as  but  part  is  granted :  and  in  the  king's  grant,  a  part  shall  not  be  taken  for 
-the  whole  -,  and  so  in  no  case,  if  not  by  the  figure  synecdoche,  which  cannot 
be  in  cases  of  grants  at  the  conmion  law.    Also  the  words  are,  totamiliam  por^ 
Honem,  S^c,  and  not  totam  meam  portionem,  ^c,  and  the  word  [tUa]  or  [that,'] 
ought  to  have  a  word  [tohat ;]  which  is  a  word  shewing  in  whose  possession 
the  portion  was.    Also  the  king's  letters  patent  ought  for  the  most  part  to  be 
taken  according  to  the  meaning  of  the  King;  for  the  case  was  in  the  exchequer : 
that  where  the  ELing  granted  all  his  tenements  in  D.  that  nothing  passed  by 
that  grant,  but  the  houses.    Otherwise  it  is  in  the  case  of  a  common  person. 
So  22  Ass.  where  the  King  grants  goods  of  felons  quorumcimque  damnatorum, 
it  shall  not  extend  to  treason,  nor  to  murder  of  the  King's  messenger.     So 
8  H.  4.  2.  If  the  grant  be  of  all  the  goods  of  those  who  pro  aliqua  transgres* 
sione  she  delicto,  ^c,  forirfacere  deberent ;  it  shall  not  extend  to  those  who  are 
felo  de  9e,    Also  the  non  obstante  does  not  help  the  matter ;  for  I  take  this 
difierence,  when  nothing  passes  by  the  words  precedent,  ex  vi  termini,  there 
nothing  is  helped  by  the  non  obstante  ;  but  if  any  thing  pass  by  the  precedent 
words,  ex  vi  termini,  there  a  non  obstante  may  make  the  thing  good,  which 
otherwise  should  be  void :  as  if  the  King  grant  to  J.  S.  the  manor  of  D.  non 
obstante  that  he  is  seised  for  the  term  of  life  thereof,  it  is  a  void  grant ;  but  if 
the  grant  were  of  the  manor  of  D.  notwithstanding  that  I.  S.  has  it  for  lifc^ 
here  the  non  obstante  makes  the  grant  good ;  which  otherwise  should  be  the 
ignorance  of  the  King  to  make  a  grant  of  that  of  which  he  is  excluded  by  the 
non  obstante,  because  thereby  he  takes  knowledge  of  the  particular  estate,  and 
so  he  is  not  deceived.    As  to  the  matter  moved  against  the  verdict,  I  conceive, 
that  it  makes  agunst  the  other  side ;  for  it  was  on  his  part  to  prove  the  occu- 
pation ;  and  if  there  be  no  occupation  at  the  time  of  the  lease,  the  grant  is 
Toid :  and  he  was  to  prove  it,  being  in  the  affirmative.     And  then,  in  re  dubia 
majus  injiciatio  qudm  qffirmatio  intelligenda :  and  [a  may  be]  may  be  intended 
in  every  case.     And  if  such  construction  should  be  in  special  verdicts,  I  dare 
affirm,  that  by  such  [may  bees]  all  special  verdicts  shall  be  quashed.    But  the 
law  is,  to  give  a  favourable  construction  of  them,  according  to  the  meaning  of 
the  jiurors.  —  Snagg  contrary:  and  by  him  these  words,  [cum  omnibus aliis,  ^c] 
are  void  in  the  King*s  case ;   and  vouched'  the  case  of  29  £.  3.  9.  before 
vouched,  where  the  King  had  granted  to  the  Earl  of  Salisbury  the  custody  of 
the  lands  of  the  prior  of  Mountague,  being  seised  into  the  King's  hands  as  a 
prior  alien ;  and  afterwards  the  earl  died,  his  heir  within  age,  whereby  the 
said  lands,  and  others,  and  advowsons,  came  to  the  King's  hand  by  reason  of 
minority ;  and  afterwards  the  King  granted  to  the  son  all  the  lands  and  ad- 
vowsons which  were  patris  sidy  ac  omnes  terras,  ac  omites  advocationes  of  the 
said  prior,  which  the  King  had  before  given  to  the  father  of  the  said  son.    And 
it  was  there  holden,  that  although  that  the  advowsons  passed  not  to  the  father, 
yet  by  that  grant  they  did  pass  -,  and  that  these  words  [which  he  granted  to 
his  father]  were  merely  void.  —  Clenchb,  J.  Nothing  passes  by  this  word  [por- 
tion], for  it  is  a  thing  in  gross,  and  a  thing  in  gross  cannot  contain  another 
thing,  and  a  word  which  signifies  a  thing  in  gross,  cannot  pass  another  things 
as  if  a  man  grant  all  his  services  in  D.  it  is  to  be  intended  services  in  gross  ; 
and  if  he  have  not  any  services,  but  those  which  are  parcel  of  a  manor,  nothing 
shall  pass  by  those  words.    But  I  coneeiire,  that  those  tithes  which  are  parcel 
of  the  rectory  shall  pass  by  these  words,  cum  aUis,  ^c.    For  although  that  the 
words  are,  in  the  tenure  of  John  Corbet,  yet  if  they  were  not  in  his  tenure,  the 
non  obstante  will  help  it ;  for  it  is,  non  obstante  any  misnaming  of  the  tenants^ 
or  of  the  quantity  or  quality  of  the  tithes  $  so  as  ^ese  words  imply  as  much  as 
if  the  grant  had  been  in  the  tenure  of  John  Corbet,  or  of  any  other  in  L.  or 
elsewhere.  —  Gaudy,  J.  If  the  words  totam  illam  portionem  were  left  out  of  the 
book,  the  other  words,  cum  omnibus  aUis,  shall  pass  nothing ;  and  those  words 

ioiam 
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toiamiilamportumemfMe  as  notbiog  to  pass  a  thing  not  in  gross;  and  by  con- 
sequence nothing  shall  pass  by  the  other  words.  And  afterwards  judgment 
was  given^  that  nothing  passed  by  the  letters  patent. 


A 


M.  27  &  28  EI.  A.  D.  1585.    C.  B. 
Branche's  case.  [Moo.  219.]  1  Gw.  156. 

PROHIBITION  was  granted  out  of  the  Common  Pleas  against  the  Uniejof  poMei- 

ordinary  of  Gloucester  and  one  Branche  ;  and  the  surmise  was>  that  the  ^^  V  ^  '^- 

Jands  out  of  which  tithes  were  demanded,  was  copyhold,  parcel  of  a  manor  of  ^^*^  p«non  of 

which  the  prior  was  seised  in  fee,  and  was  also  parson  imparsonee,  by  which  TMnonuK,  is  no 

union  the  tithes  were  extinguished.    Snag,  serjeant,  moved,  that  the  surmise  difcharge  for 

was  not  good,  for  the  unity  was  no  discharge  of  the  tithes  of  the  copyholders,  tbe  copjholden 

«nd  for  this  he  prayed  a  consultation,  and  had  it ;  for  the  court  said,  that  there  ^'^pt  a  pre- 

was  no  prescription  to  be  discharged  of  tithes  alleged  in  the  surmise  5  and  in  ^^^iji^^ 

truth,  if  an  abbot  or  prior  were  seised  of  land  discharged  of  tithes,  he  who  is  shall  not  be 

now  fanner  of  such  land  shall  be  allowed  to  prescribe  tit  non  dedmando  by  the  granted  in  sncli 

3tat.  2  £.  6.  which  wills  that  no  one  shall  pay  tithes  otherwise  than  they  were  <^*s«  ^^hm  no 

paid  forty  years  before  5  but  in  no  other  case  shall  a  man  prescribe  in  ntm  deci'  l^.'^^'^P^'^V* 

maado,  but  only  in  modo  dedmamH.  sur^  to  te 

discharged  of  titbc^.  If  an  abbot  or  prior  were  atmed  of  land  discharged  of  tithes,  the  new  fanner  of  that  land 
ehaJl  be  admitted  to  prescribe  in  a  nan  dwdnumdo  by  tbe  stat.  S  £.  6.  which  wills  that  no  one  shall  pay  tithes, 
otherwise  than  they  were  paid  forty  years  before ;  but  in  no  other  case  shall  a  man  prescribe  in  nam  dcctmando, 
but  only  in  modo  decimimdu 

£.  28  El.  A.  D.  1586.  Scac.  Cory's  Case.  [1  Leon.  281.]  Moo.  222.        ^^86. 

TN  an  information  in  the  Exchequer,  by  the  Queen  against  Cory,  the  case  One  grants 
•^  was  this.    A  man  grants  sihtm  rectorut  cum  decimis  eidem  pertinent,  Habend,  titum  reetorim 
.siium  pradict.  cum  suis  pertinentiis,  for  twenty  years,  the  first  grantee  dies  within  ^Jf*  ^***"j' 
the  term.     If  now,  because  the  tithes  are  not  expressly  named  in  the  ifa-  tilmi^nbMdum 
bcndum,  the  grantee  shall  have  them  for  life  only,  was  the  question.     It  was  fttiMipr«dtctMm 
moved  by  Popham,  Attorney  General,  that  the  grantee  had  the  tithes  but  for  cum  mit  ^eni- 
life,  and  to  that  purpose  he  cited  a  case  adjudged  6  £liz.  in  the  Common  ^tntm;  held 
Pleas  :  a  man  grants  black  acre  and  white  acre.  Habendum  black  acre  for  life,  *****  ^'Tth'* 
nothing  of  white  acre  shall  pass  but  at  will ;  and  in  the  argument  of  that  case,  ^^^^  „jd 
Anthony  Browne  put  this  case  :  Queen  Mary  granted  to  Rochester  such  several  therefore  for  the 
offices,  and  shewed  them  specially,  Habendum  two  of  them,  and  shewed  which  nearness  betwixt 
in  certain,  for  forty  years.    It  was  adjudged  that  the  two  offices  which  were  ^^*"»  *'*»•  ^**« 
not  mentioned  in  the  Habendum,  were  to  Rochester  but  for  life,  and  deter-  J"~"  "nd  the 
mined  by  his  death  :  and  so  he  said  in  this  case,  the  tithes  not  mentioned  in  tithes  pass  toge- 
the  Habendum  shall  be  to  the  grantee  for  life,  and  then  he  dying,  his  executors  ther  with  the 
taking  tbe  tithes  are  intruders.    But  as  to  that,  it  was  said  by  Manwood,  site  of  the  rec- 
Chief  Baron,  that  the  cases  are  not  alike,  for  the  grants  in  the  cases  cited  are  ^^^' 
several,  entire,  and  distinct  things,  which  do  not  depend  the  one  upon  the 
other,  but  are  in  gross  by  themselves.    But  in  our  cases,  the  tithes  are  parcel 
of  the  rectory,  and  therefore  for  the  nearness  betwixt  them,  t.  the  rectory  and 
the  tithes,  the  tithes  upon  the  matter  pass  together  with  the  site  oi  the  rectory 
for  the  term  of  twenty  years,  and  judgment  was  afterwards  given  accordingly. 

T.  28  El.  A.  D.  1586.   B.  R.    Wellock's  Case.   [2  Leon.  73.] 

A  PARSON,  in  consideration  of  twelve-pence,  granted  to  one  of  his  pa^  A  grant  by  a 
rishioners,  that  he  should  hold  hi^lands  discharged  of  tithes :  it  was  holden  parson  to  one  t9 
by  the  whole  court,  that  the  same  was  no  good  discharge,  being  without  deed,  5*  ^u^JjiS"*^ 
as  a  lease  of  his  tithes.     But  it  was  holden,  if  the  parson  afterwards  sue  the  tith«Mintbout 
parishioner  for  tithes  against  the  same  grant  and  promise,  the  parishioner  may  deed,  is  not 
have  an  action  upon  the  case  against  the  parson  upon  his  promise,  although  he  good  as  a  lease 

cannot  plead  the  grant  as  a  lease.  ^  ^^!  ^**^*' » 

•  "  but  if  tbe  parson 

sue  agpunat  sndL  grant,  an  action  on  the  case  lies. 

M.  28 


15M. 
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M.  28  &  129  EL  A.D.  1586.  B.  R. 
Bush  V.  Hunt.  The  Vicar  of  Pancras'a  Case.  [2  Brod.  &  Golds.  36.] 

Godb.  50.  63. 

THE  vicar  of  Pancras  sued  odc  in  the  spiritual  court  for  tithes ;  and  he 
pleaded^  that  some  cf  them,  for  which  the  vicar  did  sue,  did  belong  to  the 
parson ;  and  that  he  had  paid  them  to  the  parson,  and  prayed  a  prohibition. 
—  Coot.  He  shall  not  have  a  prohibition,  lor  by  this  plea  he  hath  put  in 
debate  the  controversy  of  the  tithes,  betwixt  the  parson  and  vicar ;  and  then 
when  both  aie  spiritual  persons,  the  common  law  shall  not  hold  plea  of  them, 
as  is  35  H.  6.  29,  and  31  H.  6.  Also  by  this  plea  a  modus  dtdmandi  is  not  in 
question,  but  the  right  of  the  tithes,  and  that  doth  appertain  to  the  common 
£kw.  And  there  Cook  said,  that  it  is  holden  in  11  H.  7.  that  unions  and 
endowments  of  vicarages  do  appertain  to  the  spiritual  law.  Also  the  prescript 
tioa  of  the  defendant  was,  that  he  had  used,  time  out  of  mind,  &c.  to  have  rar 
horses  agistment,  herbage,  three-pence  ob.  q,  and  after  that  they  had  used  to 
pay  for  every  cow  to  the  vicar,  four-pence,  and  for  the  calf  and  milk  of  every 
cow,  six-pence.  And  Cook  took  exception  that  such  prescription  was  docdil^ 
and  repugnant  in  itself,  for  he  prescribes  that  he  pays  for  herbage ;  and  then 
he  prescribes,  that  he  pays  for  every  cow,  fonr-pence,  which  cannot  be  meant 
but  for  herbfl^e  of  the  cow,  for  it  is  not  for  milk  or  calf  of  the  cow,  for  he 
prescribes  to  pay  for  them  six-pence.  He  took  another  exception,  that  he  pre- 
scribes that  he  hath  Used  to  pay,  but  doth  not  shew  that  he  hath  paid ;  for  so 
he  ought  to  do,  for  otherwise  he  shaU  out  the  spiritual  court  of  jurisdiction, 
and  yet  not  give  any  remedy  in  this  court.  Also,  he  saith,  that  he  hath  paid, 
but  doth  not  shew  where ;  and  the  other  may  say,  turn  soloit,  and  so  on  issue 
shall  be,  and  no  place  J&om  whence  the  vitne  shall  come.  —  Godfrey  contrary. 
If  one  be  a  layman,  and  the  other  a  spiritual  man,  then  the  trial  shaU  be  at  the 
common  law,  as  it  is  holden,  31  H.  6.  and  2  E.  4.  And  the  defendant  here  is 
a  layman,  who  makes  prescription  of  a  modus  decmandi,  for  the  discharge  (^ 
tithes  in  kind.  As  to  that  which  Cook  said,  that  he  prescribes  that  he  hath 
used  to  pay  to  the  parson,  and  doth  not  say,  that  it  was  due  to  the  parson  3  and 
if  he  pay  the  vicar  s  tithes  to  the  parson,  he  doth  wrong  to  the  vicar ;  he  saith, 
that  he  hath  paid,  and  used  to  pay  four^pence  to  the  parson  in  full  satbfaction, 
&c  and  reddendo  singula  singulis^  it  is  good  enough.  As  to  the  doubleness  or 
repugnancy  of  the  prescription,  he  said,  that  the  prescription  is  set  forth  ac- 
cording to  the  truth  of  the  matter.  As  to  the  place,  for  that,  no  issue  can  be 
taken  upon  it;  he  answered,  that  he  conceived  the  issue  wiU  be  upon  the  cus* 
torn  or  modus  dedmandi.  —  And  Gawdy,  J.  agreed  to  that.  —  Suit,  J.  there  is 
BO  modus  decimandi  alleged;  for  when  he  saith,  that  he  hath  paid  to  the 
parson  that  which  the  vicar  demands,  that  is  no  answer.  Gaudy,  J.  the  pre- 
scription is  repugnant,  as  Cook  said  ;  and  he  said,  that  the  herbage  is  for  all 
kine,  as  well  for  those  which  have  calves  as  those  which  have  not.  No  prohi- 
bition granted. 

Note  that  it  vras  agreed  in  this  case,  that  if  a  parsonage  be  impropriate,  and 
the  vicarage  be  endowed,  and  difference  be  between  the  parson  ana  the  vicar 
tiouin  the7^-  •^^^^^"^"^  ^^  endowment,  that  shall  be  tried  by  the  ordinary,  for  the  persons 
ritual  court,  bot  ^"^  ^^^  cause  also  are  spiritual :  and  there  the  vicar  sues  the  parson  for  tithes, 
to  whom  to  be  and  he  suggests  the  manner  of  tithing,  and  prays  a  prohibition,  and  it  was 
paid,  no  prohi-  granted,  and  after,  upon  solemn  argument,  consultation  was  granted,  insomuch, 
bition  liei.  that  the  manner  .of  tithing  did  not  come  in  question  3  but  the  endowment  of 
thcparMnbto  ^^  vicarage  only>  for  that  is  the  elder  brother,  as  the  Lord  Cokb  said^  this 
ka^  all  tMies,  ^^  ci>^  ^  be  adjudged  by  Coke. 
if  tlKre  be  not  any  endowment  of  the  vicarage. 

U{  28  &  29  El-  A.  D.  1586.  B.  R-  Anm.  [Godb.  44.] 

Ii  was  said  that  A  CttjilSTION  was  moved  to  the  court,  whether  tithe  should  be  paid  of 
no  tithes  should  -tX  iSath,  turi^,  and  broom  >  And  the  opinion  of  Suit,  J.  was,  that  if 
twTi^  bi^i  they- hare  paid  tithe  wool,  mUk,  calves,  &c.  for  theu-  cattle  which  have  gone 

upon 


Where  the  mth 
dtff  does  not 
come  in  qaes- 


TTTUE  CASES.  91 

vpoa  Ilie  iaiid,  tbftt  Aey  tbodd  not  pay  tithe  of  theni.    But  some  AmIiCed  of        1686. 

it,  and  coDcehred^  that  tbey  o«|^t  to  wvf,  ttiat  they  hafe  used  to  pay  thoee      ^pv^ 

tiAee  for  all  other  tithesj  olhenrite  they  should  pay  tithe  for  heath,  tof,  jT^*^.^ 
K,^,^    j^^  J  r  /  ^         *  Iweo  paid  for 

had  gcme  upoo  tb^  had ;  Mfme  ttaonght  that  it  abovid  be  alleged  that  those  tithet  had  uted  to  he  paid  for  all 
other  atbefc 

M.  28  8c  ^  £1.  A.  D.  1586.    B.  R.    Anon.  [Godb.  60.'] 

IN  a  ease  for  tithes,  the  defendant  did  prescribe  to  pay  but  three-farthings  One  preacrihed 
for  the  tithes  of  aU  willows  cut  down  by  him  in  such  a  parish.  Cooke,  it  ^  I^/  ^n^ 
18  no  good  pfescription ;  for  thereby,  if  he  cut  down  all  the  willows  of  other  men  '^""S"  ^'  ^ 
also,  but  three  farthings  should  be  paid  for  them  all.  Bot  he  ought  to  hate  pre-  d^^„  ^y  )^jg^  j^ 
scribed  for  all  willows  cut  down  upon  his  own  land,  and  then  it  had  been  good,  such  a  paruh ; 
But  as  the  prescription  is,  it  is  unreasonable ;  and  of  that  opinion  was  the  it  was  held  bad, 
whole  court.  forifhecot 

down  thofe  of 
other  sen  abo,  bat  the  same  ram  wonld  he  pad  for  tiiem  aU.    Bat  if  he  had  piescrihed  for  all  willows  cut 
down  npon  his  own  land,  then  it  had  been  good. 

M.  £8  &  29  El.  A.D.  1586.    B.  R.    Anm.  [Godb.  45.] 

^T^WO  parsons  were  of  two  several  parishes,  and  the  one  churned  certain  Where  •  panoo 
-■-   tithes  within  the  parish  of  the  other,  ^d  swd,  that  he  and  aU  his  prede-  ^"*  ^^t'^ 
cessors,  parsons  of  such  a  church,  scil.  of  D.  had  used  to  have  the  tithes  of  such  ■j^b^j^-M^g, 
lands  within  the  parish  of  S.  and  that  was  pleaded  in  the  spiritual  court :  and  scripcion  as  a 
the  court  was  moved  to  giant  a  jprohthition : .  and  Suit  aad  Clbnchb,  Justices,  portion^  prohi- 
he  shall  have  a  prohibition,  for  he  claims  only  a  portion  of  tithes,  and  that  by  hition  lies, 
prescription,  and  not  merely  as  parson,  or  by  reason  of  the  parsonage,  but  by  a 
collateral  cause,  viz.  by  prescription,  whidi  is  a  temporal  cause  and  thing. 
And  it  is  not  material  whether  it  be  betwixt  two  parsons.     Fide  20  H.  6.  17. 
Br.  Jurisdiction,  80.  and'  11  H.  4.  and  35  H.  6.  39.  Br.  Jurisdiction,  3. 
Where  in  trespass  for  taking  tithes*  the  defendant  claimed  them  as  parson,  and 
within  his  parish ;  and  the  plaintiflf  prescribed,  that  he  and  his  predecesson, 
vicars  there,  had  had  the  tithes  of  that  place  time  out  of  mind,  kc.    And  the 
opinion  of  the  court  was,  that  the  right  of  tithes  came  in  debate  betwixt  the 
vicar  and  the  parson,  who  were  spiritual  persons,  who  might  try  the  right  of 
tithes  :  and  therefore  there  the  tesB^penl  eourt  should  not  have  the  jurisdiction. 

E.  29  El.  A.  D.  1587.    B.  R. 
Wray  v.  Cknch.{\)  [Cro:  El.  65.]  Jnan.  Moo.  908.  ^^^7. 

l^OTJ,  it  was  held  by  Wbay  and  Clknch,  if  one  cut  trees  which  are  or  may  If  timber  tires' 
"^^  be  timber  trees,  as  oaks,  elms,  &c.  although  they  may  be  under  the  age  cf  are  cut  and  new 
twenty  years  no  tithes  are  due  $  and  so  if  trees  of  that  age  are  cut,  and  new  ^'T?"  F^' 
germins  grow,  no  tithe  due,  though  they  be  cut  under  that  ag|s.  Ijthoo^*  &^' 

be  cot  uader  Ihe  ■!•  of  twentj  ycntm 

(1)  It  is  donbtfal  If  the  mnes  of  tiete  parties  be  oorrect,  but  raiher  «  mistake  aiisifis  from 
the  naoKS  of  the  judges. 

E.  29  fii.  A.  D.  1587.    B.  R. 
Lanev.  Pigot.  Moo.  915.  [Cro.  El.  55.] 

IT  was  said  there  are  divers  precedents,  that  if  a  lessee  for  years  be  sued  in  ^rolkjNtton. 
court  christian  for  tithes^  he  in  the  reversion  may  have  a  prohibitipn.  lUvenion. 

H.  29  El.  A.  D.  1587.    C.  B.    Anon.  [2  Leon.  70.] 

THE  case  was  this,  {viz,)  by  the  civil  law  the  parson  ought  to  have  his  Bj  the  canon 
tithe  by  the  tenth  ridge;  and  in  a  great  field  there  was  com  upon  the  'aw  the  tithe 
arable  land,  and  grass  upon  the  head  lands  5  and  in  a  suit  for  tithe  hay,  and  p[y  ^*JJ^  ^ 

rakings  ^       ^ 
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tenth  ridge* 
therefore  a  ens* 
tom  to  pay  the 
tenth  shock  in 
]ien  of  rakiflgs 
and  tithe  of 
lieadlands  is 
good. 
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takings  of  the  corn,  the  defendant  did  prescribe^  to  pay  the  tenth  shock  of 
com  for  all  the  corn,  hay,  and  rakings  of  the  com  j  and  the  prescnptioa 
was  challenged  not  to  be  good,  for  it  is  upon  the  matter  a  prescription  ot  n<m 
dedmando,  for  the  tenth  shock  is  due  of  common  right,  and  so  nothing  b  for 
the  hay  and  nikings.  It  was  holden  by  all  the  justices,  that  for  tying  of  horses 
upon  the  head  lands,  and  eating  of  the  grass  and  com  together,  that  the  pre-, 
scription  was  good :  but  the  doubt  was,  when  the  grass  is  made  into  hay, 
which  is  upon  the  head  lands,  if  it  be  a  good  prescription  then,  and  discharge 
for  the  hay,  because  it  is  another  thing  than  what  is  growing  upon  the  land  ? 
But  in  the  end  all  the  justices  agreed,  that  by  the  civil  law  {ut  supra)  the  tentb 
ridge  is  due  for  tithe  com :  therefore  for  the  reaping,  binding,  and  shocking, 
it  is  a  reasonable  prescription,  that  the  party  shall  have  the  hay  upon  the  head 
lands  in  recompence  of  the  said  other  things,  and  the  Bay  upon  the  head  lands 
is  but  of  little  value. 


One  prescribed 
to  pay  in  one 
part  of  his  land 
the  third  of  the 
tenth,  and  in 
another  half  the 
tenth  for  all 
manner  of  tithes. 


H.  £9  El.  A.  D-  1387r  B.  R.    Roote's  Case.  [Godb.  120.] 

THE  case  was  in  a  prohibition  touching  tithes;  and  the  libel  in  the  spiritual 
court  was  for  com  and  hay,  and  other  things  5  and  the  tenant  of  the  land 
did  prescribe  to  pay  in  one  part  of  the  land,  the  third  part  of  the  tenth  ;  and 
in  another  part,  the  moiety  of  the  tenth  of  com,  for  all  manner  of  tithes. 
And  the  court  did  incline  that  the  same  was  a  good  prescription.  And  a  pro- 
hibition was  granted  to  the  ecclesiastical  court. 
The  court  inclined  to  think  the  prescription  good.  (1) 

(1)  This  most  have  been  a  prescription  under  a  monastery. 


E.  29  El.  A.  D.  1587.  C.  B. 
Anon,  cited  in  lAfor^s  Case.  [1 1  Co.  48.] 

No  tithes  shall     TF  a  man  fell  his  timber  trees,  tithes  shall  not  be  paid  for  the  germ  ins 
be  paid  for  the    X  which  are 'growing  ex  radidbus  seu  stipitibus,  in  respect  that  the  root  is 

parcel  of  the  inheritance. 


paid 
gcrmins  which 
grow  from  the 
roots  or  stems  of  timber  trees  felled. 


1588. 

Vicar. 
Endowment 
Wood. 

Where  the  vicar 
was  endowed 
generally,  ((2c- 
cimit  garbarum 
etjami  ac  mof 
iuariis  vivis  dun- 
taxU  eseeptu) 
and  he  had 
taken  tithe  for 
twenty  years 
from  the  land 
where  woad  had 
been  sown ;  held 
that  the  tithe 
of  woad  should 
be  paid  to  him. 


M.  29  &  30  El.  Cam.  Scacc.     Baskerville  \.  Clarke.  4  Gw.  1567. 

UPON  hearing  the  matter  in  controversy  between  William  Baskerville  and 
Jenebor,  his  wife,  the  queen's  farmers  of  the  parsonage  of  CoUhill,  in  the 
county  of  Berks,  plaintiff,  and  John  Clarke,  defendant,  being  for  withholding 
and  subtracting  tithes  of  woad  sown  by  the  said  John  Clarke  after  the  plough, 
in  certain  grounds  lying  and  being  within  the  titheable  places  of  the  parish  c£ 
Colshill  aforesaid,  parcel  of  a  farm  there  called  Flint  Farm ;  forasmuch  as  it 
appears  by  composition  shewn  in  this  court,  under  the  seal  of  the  Chancellor 
of  Sarum,  that  all  manner  of  tithes,  oblations,  and  obventions  whatsoever,  be- 
longing to  the  church  of  Colshill  aforesaid,  (decimis  garbarum  et  foeni  ac  mor~ 
tuariis  vivis  duntaxit  exceptis,J  have  belonged  to  the  vicar  of  the  said  church 
for  the  time  being ;  and  for  that  also  it  is  proved  in  this  cause  by  depositions, 
that  the  vicar  of  the  said  church  for  the  time  being  has  had  the  tithes  of  the 
grounds  where  the  said  woad  was  sown  for  the  most  part  by  the  space  of  twenty 
years  last  past ;  it  is  therefore  ordered  by  the  court,  that  the  s^d  plaintifis,  and 
all  other  farmers  of  the  said  parsonage,  be  from  henceforth  barred  to  demand  or 
have  any  tithes  of  woad,  growing,  renewing,  or  coming  in  and  upon  the  said 
grounds,  and  that  the  tithes  of  the  said  woad,  sued  for  by  the  said  plaintiffs,  and 
of  all  other  woad  which  at  any  time  or  times  hereafter  shall  grow,  renew,  pr 
come  in  and  upon  the  same  grounds,  shall  be  and  remain  to  the  vicar  of  the 
said  church  and  his  successors,  as  in  the  right  of  the  vicarage  there. 

E.  30 
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E.  30  EL  A.  D.  1588.  B.  R. 
Stebs  V.  Goodlock.  [Moo.  913.]  1  Gw.  158.  1588. 

IN  B.  R.  between  Stebs  and  Goodlock,  parson  of  Litcombe^  in  the  eoanty  of  Where  a  custom 
Berks^  the  custom  alleged  was,  that  the  parson  ought  to  have  eveiy  tenth  was  alleged  that 
land  for  tithe  of  com,  b^inning  from  the  land  nearest  to  the  church  3  by  the  parson  was 
which  means,  the  occupiers,  knowing  before  hand  which  land  would  be  the  J^nth^aiSi  fw 
parson's,  by  covin  and  to  defraud  him,  did  not  till,  nor  sow,  nor  manure  it,  as  the  tithe  of  coni» 
they  did  their  own.     Upon  which  covin  the  parson  sued  in  the  spiritual  court  and  the  pa- 
to  have  tithes  in  kind,  viz.  the  tenth  cock  of  aU  grain.     And  a  prohibition  was  mbionen  know- 
granted  notwithstandkig,  for  the  fraud  is  to  be  remedied  by  action  on  the  case  "?•  ^'°""|i'?? 
at  common  law.  thc^pa^n's, 

did  not  caleivate  it  properly,  held  that  as  the  fraad  was  remediable  by  an  actbn  on  the  case  at  common  law, 
prohibition  should  go  to  a  suit  for  tithes  in  kind  of  the  com. 

H.  30  El.  A.  D.  1588.    B.  R. 
Savelv.  Wood,  [l  Leon.  94.]  Cro.  El.  71.  Moo.  908.  1  Gw.  157. 

THE  case  was,  that  a  parson  libelled  in  the  spiritual  court  against  a  pa-  A  suggestion  of 
rishioner  for  tithes  of  such  lands  within  his  parish,  the  defendant  came  ^  immemorial 
into  the  king's  bench,  and  surmised,  that  he  and  all  those  whose  estate  he  has  P»y™«ni  of  mo- 
in  the  lands  out  of  which  the  tithes  are  demanded,  have  used  to  pay  every  cSrk^in  dU- 
year  five  shillings  to  the  parish  clerk  of  the  same  parish,  for  aU  the  tithes  out  charge  of  tithos, 
of  the  same  place.     And  it  was  argued  by  Coke,  that  that  could  not  be,  for  a  is  not  good. 
parish  clerk  is  not  a  person  corporate,  nor  has  succession.     But  if  he  had  pre-  ^"*  ^  ^u^^^r 
scribed  that  they  had  used  to  pay  it  to  the  parish  clerk  to  the  use  of  the  parson,  ^  had  b^^pe- 
it  had  been  good.     Also  he  ought  to  shew  that  the  parson  ought  of  right  to  ^\g^\iy  nirmis^ 
find  the  parish  cleik,  &c.     [And  if  it  be  a  good  surmise,  yet  there  is  no  cause,  that  the  parson 
but  a  consultation  sliall  be  awarded,  for  it  is  to  come  in  question  in  the  spi-  ^u  bound  to 
ritual  court,  whether  the  parson  or  the  derk  has  right  to  the  tithe.     Cro.  JE/.]  ^|*^^'",^^/,„  i^ 
And  he  cited  the  case  of  Bush  and  Hunt,  parson  of  Pancras,  who  libelled  in  ^^^  had  been 
the  spiritual  court  for  tithes.    The  defendant  to  have  a  prohibition  did  pre-  used  to  be  paid' 
scribe  that  he  and  aU  those,  &c.  had,  time  out  of  mind,  &c.  used  to  pay  to  the  to  him  in  dis- 
vicar,  &c.  and  at  last  a  consultation  was  awarded,  because  it  was  triable  in  charge  of  the 
the  ecclesiastical  court  5  for  both  parties,  as  well  vicar  as  parson,  are  spiritual  fJ^^J^'^JjJi^ 
persons,  and  the  tnodus  decmumdi  is  not  in  question,  but  eta  sohend.    And  at  ^   ^_  of  c^- 
another  day,  it  was  agreed  by  the  justices,  that  of  common  right  the  parson  is  position* 
not  tied  to  find  the  parish  clerk,  for  then  he  should  be  said  the  parson's  clerk 
and  not  the  parish  clerk ;  but  if  the  parson  be  tied  to  find  such  a  clerk,  and 
such  a  sum  have  been  used  to  be  paid  to  the  parish  clerk  in  discharge  of  the 
parson,  the  same  had  been  a  good  prescription,  and  so  by  way  of  composition ; 
and  by  Clench,  J.  tithes  are  to  be  paid  to  spiritual  persons,  but  a  parish  clerk 
'  is  a  lay  person,  and  afterwards  the  court  granted  a  consultation. 

T.  30E1.  A.  D.  1588.  B.  R. 
Gaiefould  v.  Penn  [l  Leon.  128.]     Cro.  EL  136.     Coteford  v.  Pease. 

GATEFOULD,  parson  of  North-Linne,   libelled  against  Penn,   in  the  Where  to  have 
spiritual  court,  for  tithes  in  kind  of  certain  pastures.    The  defendant  to  a  prohibition  it 
have  prohibition  surmises,  that  he  is  an  inhabitant  01  South-Linne,  and  that  time  ^  suggested 
out  of  mind,  &c.  every  inhabitant  of  South-Linnc,  having  pastures  in  North-  ^Jj|nt^n^^)^J 
Linne,  has  paid  tithes  in  kind  for  them  to  the  vicar  of  South-Linne,  where  he  had  pastures  in 
is  not  resident,  and  the  vicar  has  also,  time  out  of  mind,  paid  to  the  parson  of  N.  had  paid 
North-Linne  for  the  time  being,  two-pence  for  every  acre.  —  Lewis.  This  tithes  for  them 


oeiong  10  uie  panon  01  XNOixn-i^uine,  or  w  lae  vicar  ui  ouuvu-ajiuuc,  «uu  ui?  ^,  ^d.  for  every 
might  have  pleaded  this  matter- in  the  spiritual  court,  because  it  touches  the  acre;  it  was  held 
right  o£  tithes,  as  it  was  certified  in  the  case  of  Bashly,  by  the  doctors  of  the  insufficient,  for 

civil 
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ciyil  law.  —  Gawdt.  This  prescription  stands  with  reason^  for  such  benefit  has 
the  parson  of  North-Linne^  if  any  inhabitant  there  has  any  pastures  in  South- 
Linne.  And  afterwards  (1)  the  whole  court  was  against  the  prohibition^  for 
Modus' Dednumdi  shall  nerer  come  in  debate  upon  this  matter,  but  who  shali 
have  the  tithes^  the  vicar  of  South^Linne  or  the  parson  of  North-Linne  ? 
no  modoswoald  And  dbo  the  prescription  is  not  reasonable. 

tioo,  Wt  wbo  ihoiild  hare  the  filho.    The  court  also  held  the  preicription  not  reasonable. 

(1)  Crofce^io  his  nporl  of  C^c^r^T,  Pear,  which  I  conceive  to  be  the  8Mnecasc«<niuts  tfaia 
latter  opinisa  of  the  oonit. 

E.  30  EI.  A.  D.  1588.— C.  B. 
Botham  and  Cooper  v.  Lady  Gresham,  [3  Leon.  £02.]  Cro.  El.  136. 

Where  to  have  TN  a  prohibition  by  Botham  and  Xkiopei  against  the  lady  Gresham,  who 
a  pr^ibitiou  to  X  }^  impleaded  them  in  the  spiritual  court  for  tithe-hay,  and  made  their 
saEKestecT^t  suggestion,  that  time  out  of  mind,  &c.  they  had  paid  to  the  vicar  of  the  said 
4d.  an  acre  had  parish  four-pence  for  the  tithe  of  hay  of  every  acre.  It  was  moved,  that  upon 
always  been  that  surmise  a  prohibition  ought  not  to  be  granted,  for  that  a  Modus  Decimandi 
vMio^rkwc  shiaU  never  oome  in  question.  But  the  party  ought  not  to  have  pleaded  the 
^^'Ttiras  held  *^^™^  J&atter  in  the  spiritual  court,  scU.  that  the  same  doth  ai^)ertain  to  the 
in,^orthe  modus  ^^**^^  ^^^  ^^^  ^  ^^  parson :  and  then  if  the  vicar  sue  for  the  tithe  of  the  hay, 
would  not  conie  ihe  Modus  Deconatm  will  come  in  cpiestion ;  and  although  he  has  averred  in 
in  qnestioQ,  and  his  surmise,  that  the  tithe-hay  belongs  to  the  vicar,  yet  that  is  not  material : 

it  ou^t  to  have  ^^id  afterwards  a  consultation  was  awarded, 
been  pleaded  la 

the  spiriCnid  oo«rt|  tfkat  the  lithe  belonged  to  the  vicar  and  not  to  the  person,  and  if  the  vicar  afterwards  sued  f<or 

tithb  of  the  hay,  then  thamodas  ih»U  cone  in 


T.  30  El.  1588.— B.  R. 
Sennet  v.  Shortwright.    [9,  Leon.  101 .  Cro.  El.  206.] 

pleaded.  ^i^HE  case  was,  the  defendant  sued  the  plaintiff  in  the  spiritual  court  for 

uthepariaUeii-  *'-    tithes  in  kind,  and  now  the  plaintiff  prayed  a  prohibition,  and  suggested, 

er  set  oet  hb  that  they  had  used  in  the  said  parish,  time  out  of  mind,  &c.  to  take  the  tenth 

tithes,  aod  tbe  sheaf  in  aatis£M;tion  of  tithe  ot  com,  &&  in  those  years  in  which  the  plaintiff 

SlT^oii  OT  ^^  wpposed  the  subtraction  of  his  tithes,  he  had  severed  the  tenth  sheaf  from 

they  be  destroy-  ^  ^^^  parts,  and  tbe  parson  would  not  take  them  away:    and  that  he  had 

ed  by  cattle  by  offered  that  matter  by  way  of  plea  in  the  spiritual  court,  but  they  there  would 

his  laches,  he  not  aUow  of  it.    And  the  court  was  clear  of  opinion,  that  &e  suggestion  was 

d»ll  not  ha^e  good|  for  if  the  parishioner  set  out  his  tithes,  and  the  parson  will  not  take 

If  t^'mritnal  ^^^^>  ^  ^  ^^  ^  destroyed  by  cattle  by  his  laches,  he  shall  not  have  tithes 

court,  will  not  again :  and  therefore  if  the  ecclesiastical  court  will  not  allow  that  plea,  it  is 

allow  the  plea,  reason  that  the  party  have  a  prohibition,  for  after  severance  transit  decima  in 

the  party  shall  catalla.    But  it  was  said  by  the  court,  that  if  the  parishioner  •  set  forth  his 

tio^  *Battf*the  *^'^^'>  *°^  ^^^  *^®™  agwOi  be  may  be  sued  for  tithes  in  the  spmtual  court, 

parishioner  set  ""^  ^  setting  forth  shall  not  excuse  him. — LsoN.  {For  the  wool  he  made 

forth  his  tithes,  another  suggestion  3  for  the  calves,  he  said  they  used  to  pay  within  the  said 

and  take  them  parish,  &c.  two-pence  for  the  milk  of  every  cow  in  satisfaction  of  cdives  :  and 

^"j^^^^J  the  proo£s  were,  that  there  was  such  a  usage  for  all  the  land,  except  five  farms ; 

tithes  in  the        ^^  ^  ^^^  ^^'^^^  ^  ^^  ^^^  ^^  ^^  failed  in  hb  prescription,  for  it  may  be 
spiritoal  court,    these  lands  were  parcel  of  the  five  farms ;  but  if  it  had  been  proved,  that  the 
and  sQch  setting  lands  were  not  parcel,  it  had  been  otherwise.    And  for  this  cause  a  consultation 
forth  shall  not     was  granted,     tro.  El.'] 
excnse  him. 

Two  pence  for  the  nflk  of  every  cow  in  satisfaction  of  calres.  Where  a  enstom  was  snggested,  **  for  all  the 
parish,"  and  the  psoofwas  "except  for  Ave  forms,"  it  was  held  tikat  it  foiled,  for  it  Bt|;btbe  foat  Uie  lands  in 
qufistioD  weie  paroel  of  4he  five  forais,  bat  if  H  had  been  proved  tliat  they  wera««il  pai^  it  had  been  otherwise* 


M.  30 
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1588' 
M.  30  El.  A.  D.  1588.  Scac.     Prowse's  Case.  [4  Leon.  47.]  v-%-*I/ 

IT  was  liolden  in  the  case  of  one  Prowse^  by  Egerion,  solicitor^  upon  the  Where  an  abbot 
statote  of  31  Hen.  8.  where  an  abbot  had  a  rectory  impropriate,  and  also  ^^  ^  '^^7*. 
land  within  the  same  parish,  &c.  and  so  paid  no  tithes,  because  he  could  not  (Jl  and  Didd*^ 
pay  them  to  himself,  and  for  no  other  cause  was  discharged ;  and  after  the  uthes  b^use'^ 
diraolution,  the  rectory  is  granted  to  (me,  and  the  land  to  atioCher,  that  in  such  he  could  not 
case,  the  kiog  nor  his  patentees  should  not  be  discharged  of  tithes,  for  the  lands  P^J  to  himaelf^. 
were  not  discharged  in  right ;  but  if  the  lands  in  the  hands  of  the  abbot  were  ^'^  ^^^5^  ?^^' 
discharged  in  right,  as  by  composition  or  lawful  means,  there  the  kiug  and  ![|i!!rS!^^^ance' 
his  patentee  should  be  discharged  from  payment  of  tithes.     And  it  was  said  fiomtheroctoiy, 
by  BuaLEiOH,  lord  treasurer,  Uiat  if  the  composition  or  custom  was  that  die  isnot  di»- 
abbot  and  his  successors  should  be  discharffed  without  extending  to  fanners  or  ^'^^^  ^^ 
lessees,  if  the  abbot  made  a  lease,  aud  the  lessee  paid  tithes  as  he  ought ;  and  ^^'J^!^  ^ 
after  the  reyersion  cometh  to  the  king,  the  lessee  should  pay  tithes  during  his  of  rixht :  w  If 
lease,  but  after  the  lease  determined,  the  king  and  his  patentee  should  not  pay,  the  composition 
but  should  be  discharged  by  the  said  statute ;  and  said  the  like  matter  was  in  or  costom  were 
the  chancery,  Trin.  30  Eliz.     The  abbot  of  Tewkesbury  having  the  >ectory  J^lSlf^*!^ 
impropriate  of  Tewkesbury,  (11   Hen.  7.)  purchased  lands  within  the  said  lAoraed  without 
parish  to  him  and  his  successors ;   after  the  dissolution  the  king  granted  to  exteSiug  to  his 
G.  the  rectory,  and  to  W.  the  lands ;  and  if  W.  should  pay  tithes  was  re-  fiu-mers  or  les- 
fcned  to  Manwood  and  Periam,  who  gave  their  resolution  that  tithes  were  sees,  if  dining  a 

payable.  ^  ***«• 

*^^  were  paid,  as 

thej  oogh^  yet  after  the  lease  determined,  the  patentee  under  31  Hen.  8.    shall  be  discharged.    The  abbot  of 

Tewkesbury  was  seised  of  a  rectory  impropriate,  11  Hen.  7.  he  purchased  lands  within  it,  it  was  held  that  tithes 

should  be  paid  for  them  after  severance. 

T.  30  El.  A.  D.  1588.  Cam.  Scac. 
Grymesr.  Smith.    [J£  Co.  4.]    1  Gw.  158. 

THE  case  was  as  follows.  The  abbot  of  Sulby  held  the  parsonage  of  Lub-  Endowment  is 
benham,  in  the  county  of  Leicester,  appropriate,  which,  as  a  parsonage  to  be  presum- 
impropriate,  came  to  king  Henry  VIH.  by  the  dissolution  of  monasteries,  ^  where  a  vi- 
anno  31  Hen.  8.  who,  in  the  37th  year  of  his  reign,  granted  it  in  fee  farm,  ^^jj^uc^  {^ 
under  which  grant  the  plaintiff  claims.     The  defendant  had  obtained  a  pre-  oMma  pnnu 
sentation  of  the  queen,  and,  to  destroy  the  said  impropriation,  shewed  the  muwtur  toteaaU' 
original  instrument  of  it,  anno  22  Edw.  4.  with  condition  that  a  yicarage  teretieacta, 
should  be  competently  endowed,  and  alleged  that  such  yicarage  was  never  "^^j^**°!f 
endowed,  and  that  for  that  very  cause,  the  impropriation  was  void.     In  truth,  dl^Smcnts  wuT 
there  was  no  instrument,  nor  direct  proof  of  any  endowment  of  the  vicarage,  perish. 
But  as  the  said  rector]^  was,  during  all  the  time  of  the  impropriation,  supposed, 
reputed,  and  taken  to  be  appropriate  ;  and  by  all  that  time  a  vicar  baa  been 
presented,  admitted,  instituted,,  and  inducted,  as  a  vicar  rightfully  endowed, 
and  had  paid  his  first-ftodts  and  tenths :  it  was  resolved,  that  it  shall  be  pre- 
sumed in  respect  of  continuance,  that  the  vicarage  was  lawfully  endowed,  for 
that  omaaa  pnzsumuntur  solenniter  esse  acta.    And  it  would  be  a  dangerous 
precedent  to  examine  the  originals  of  impropriations  of  any  parsonages,  and  the 
endowments  of  vicarages,  for  that  the  originals  of  them  in  time  will  perish. 
And  so  it  was  decreed  for  the  plaintiff. 

R  30  El.  A.  D.  1588.     C.  B.     Stafford's  case.    [1  Leon.  111.] 

THE  case  was,  that  the  parson  of  the  church  of  B.  did  libd  in  the  ecclesi-  Where  a  parK« 
astical  court  for  tithe-milk  of  eight  kine  depasturing  within  such  a  field  Hbels  ayfnup- 
within  his  parish.    The  defendant  said,  that  he  and  aU  those,  &c  had  used  ^ij^"^,^ 
tiaoe  out  of  mind,  &c.  to  pay  every  year  a  certain  sum  of  money  to  the  parson,  ^  prohiMdon 
&c.  for  the  tithes  of  the  same  field  -,  which  plea  the  judges  of  the  eoclesiasticjd  has  been  gnm- 
oonrt  would  not  allow,  and  therefore  the  party  had  now  a  prohibition  and  an  ed,  an  attach- 
injvnctkm  against  the  judges,  doctors,  proctors,  &c.    And  afterwards  the  same  "«**  *•**  '••■^' 
|Mnon  libelled  again,  for  the  same  titk^  against  the  same  parishioners,  and  in 

both 


For  A  prohibi- 
tion to  a  libel 
for  tithes  of 
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both  libels  there  was  do  difference,  but  that  in  the  latter  libel  it  was  for  a  less 
number  of  kine,  and  now  the  parishioner  upon  this  matter  prayed  an  attach- 
ment upon  the  prohibition,  which  was  granted  unto  him  by  the  court,  for  other- 
wise a  prohibition  should  be  granted  to  no  purpose. 

M.  30.  El.  A.  D.  1588.  B.  R* 
Perry  v.  Soam.  [2  Leon.  27*  Cro.  El.  139.] 

SQAM,  parson  of  the  church  of  Sherring,  in  Essex,  libelled  in  the  spiritual 
court  against  Perry,  for  the  tithes  of  green  tares,  eaten  before  they  were 
lEreentans  it  "P^*  *^^  ^^^  *^^  tithes  of  the  herbage  of  dry  cattle,  and  for  tithes  of  sheep 
was  suggested  bought  and  sold,  and  for  churchings  and  burials.  Perry  prayed  a  prohibition, 
that  there  was  and  in  his  surmise,  as  to  the  green  tares,  he  said,  that  they  had  used,  time 
not  in  the  pa-  out  of  mind,  &c.  in  the  same  parish,  in  consideration  that  they  had  not  suf- 
m' ad^  *  ficient  meadow  and  pasture  for  their  milch  kine  and  draught  cattle,  to  pay 
tare  for  the  ^^^  ^^^  tithes  of  the  ripe  tares,  the  tenth  shock  ;  but  for  their  green  tares, 
drauglit  cattle  which  are  eaten  up  before  they  are  ripe,  in  consideration  that  they  gave  them 
and  luiicb  kinej  to  their  cattle,  they  had  used  to  be  discharged  of  any  tithes  thereof  5  and  the 
and  that  they  truth  was,  that  400  acres  of  lands  within  the  said  town,  had  used  to  be 
the  tenth  ^hock  P^*>^S^®^  *^^  sowed  every  year  by  the  labour  of  draught  cattle,  and  industry 
of  their  ripe  ^^  ^^^  inhabitants  ;  in  consideration  of  which,  and  that  in  the  said  parish 
tares ;  bat  in  there  was  not  sufficient  meadow  nor  pasture  for  their  draught  cattle,  they  bad 
consideration  used  to  be  discharged  of  the  tithes  of  green  taires  eaten  before  they  were  ripe, 
that  they  gave  j^  ^^  holden  by  the  court  that  the  same  was  a  good  custom  and  consideration, 
to  thJr  oftttle  ^^^  ^^  parson  hath  benefit  thereby.  For  otherwise  the  said  400  acres  could  not 
they  were  dis^  be  ploughed  ;  for  without  such  shift  to  eat  with  their  draught  cattle  the  green 
charged  of  tithes  tares,  they  could  not  maintain  their  plough  cattle  j  and  so  the  parson  should 
for  the  same.       lose  his  tithes  thereof  j  and  for  the  tithes  of  the  green  tares  he  has  the  tithes 

g<^  -^o^the  ®^  "^^  *^^-.  '^^^  ^"^  *  ^^^  ^^^y  betwixt  the  Lord  Howard  and  Nickois, 
matte'r  was  the  ^^^^  ^^^  suit  in  the  spiritual  court  was  for  the  tithes  of  rakings ;  and  a  sur- 
want  of  meadow  mise  to  have  a  prohibition  was  made,  that  the  inhabitants  had  used  to  till  and 
and  pasture  j  sow  their  lands,  &c.  and  they  had  used  to  be  discharged  of  their  tithes  of 
h^*^*^d"rtit  "^"^S*  ^'^^  *^*^'  '^®  shocks  were  carried  away.  And  Coke,  who  was  of 
IbrwantoV  mea-  ^^^^^sel  with  the  parson,  durst  not  demur  upon  it,  but  traversed  the  prescrip- 
dow  and  pas-  ^^^^'  —  Wray,  Ch.  J.  The  want  of  meadow  and  pasture  in  the  parish  is  the 
ture  they  had  great  matter  here ;  and  there  is  not  any  mischief  here,  as  if  they  had  sur- 
been  used  to  mised  that,  for  want  of  meadow  and  pasture,  they  had  eaten  their  meadows 
dows withAeir  ^'^  ^^^^^  cattle.  And  it  was  held  by  the  whole  court  that  it  was  a  good 
tettle,  and  pay  pres'cription.  And  as  to  the  herbage  for  dry  cattle,  he  surmised,  that  every 
no  tithes,  there-  parishioner  there  which  had  milch  kine  and  calves  under  the  number  of  seven, 
fore  it  had  been  shall  pay  for  every  calf  he  rears,  one  half-penny ;  for  every  one  he  kills,  one 
8°<*^>  ™*ifor  penny;  for  every  one  he  sells,  the  tenth  penny 3  and  if  he  have  seven  or 
mrson^hat  the  *^^®»  *®  &^^  ^°®  ^^  satisfaction  of  tithes  of  them  and  all  dry  cattle.  And  as 
tithes  of  the  ^  ^^  tithes  of  sheep  bought  or  sold,  he  surmised,  that  they  paid  for  the  lamb 
land  cultivated  one  half-penny,  and  for  the  wool  and  fleece  of  the  sheep,  one  penny  $  and  for 
with  the  cattle,  all  sheep  Dought  or  sold  between  the  Lady-day  and  Lammas,  to  pay  four- 
a^fo"*t^"  ***  pence ;  and  to  the  residue  of  the  year  says  nothing,  nor  to  the  churchings  and 
titibes^of  s^p  ^uryings  ;  and  for  that  it  was  clearly  held  ill.  Coke  said,  the  second  surmise 
bought  or  sold,  IS  not  good,  for  he  alleges  not  that  he  had  calves  ;  for  if  he  have  no  calves,  but 
for  the  lamb,^.  dry  cattle,  he  pays  nothing  5  and  it  is  uncertain  whether  he  shall  have  calves^ 

and  for  the  wool  or  not )  so  it  IS  an  uncertain  thing  for  a  certain  duty.    And  last  term  it  was 
and  fleece  of  °  '  ,    . 

the  sheep.  Id.  ™*^ 

and  for  all  sheep  bought  or  sold  between  Ladj^-day  and  Laromas,  44, ;  and  as  to  the  residue  of  the  year,  nothing 

said,  is  bad.     Where  a  modus  covers  only  part  of  the  year,  and  nothing  is  said  as  to  the  residue,  it  is  bad.     A 

modus  for  calves  under  seven,  for  ever^  calf  reared,  Jd. ;  for  every  one  killed,  Id. ;  for  every  one  sold,  the 

tenth  penny ;  and  if  seven  or  above,  to  give  one  in  satisfaction  of  tithes  <xf  them,  and  of  all  drv  cattle,  was 

held  bad ;  for  if  no  calves,  but  dry  cattle,  nothing  is  paid ;  and  it  is  uncertain  whether  there  will  be  calves  or 

pot }  so  it  is  an  uncertun  thing  for  a  certain  duty.    A  modus  is  bad  where  an  uncertain  thmg  is  to  supply  the 

place  of  a  certain  duty, — as  where  one  prescribed  to  pay  yearly  by  the  bands  of  two  persons  inhabiting  such' 

houses,  4d.  to  the  vicar  in  satisfaction  of  all  tithes ;  for  the  houses  may  decay,  or  none  may  live  in  them,  and 

so  nothing  shall  be  paid.    Where  a  custom  was  alleged,  that  the  inhabitants  had  used  to  til^  and  sow  theit 

lands,  and  had  used  to  be  discharged  of  their  tithes  of  rakings  after  the  ihocki  were  carried  away ;  Cutu,  for  the 

parson,  dared  not  dernvr,  but  traversed  the  prescription. 
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fried  in  the  lady  Gre$kam*i  case,  where  one  prescribed  to  pvf  jtwaAy  by  te-        1588. 
bnnds  of  two  persons  inhabiting  in  such  hooaes,  four-pence  to  die  vicar  in  sa-  >»»»j  ».  soam . 
tjsfaetion  of  aU  tithes,  it  was  adjndged  ill ;  for  the  hcnises  may  decay,  or  none  ^"^^v^^*^ 
live  in  them ;  so  nothing  shall  he  paid.    As  to  the  second^  the  court  said,  far 
the  not  averring  he  had  calves,  it  eannot  be  good  $  and  the  other  are  not  to  be 
defended.    And  therefore,  for  all,  except  tibe  first,  consultation  was  granted, 
and  for  that  they  would  advise.  (1)     Croke,'] 

(1)  Crvi*  Mjs,  the  court  **  woald  advise  "      above  report  of  Leemird,  they  enterlttDed  ao 
as  to  the  lit  point;  hot  aoooi«fiiig  to  the      donbt  upon  the  siib)ect« 

T.  31  El.  A.  D.  1589.  C.  B, 
Bird  V.  Adams.  [Anders.  199.]  Sav.  lOp.  Moo.  278.  vi^^ 

V^ILUAM  ADAMS  was  attached  to  answer  for  suing  in  the  spiritual  The  tenth  theaf 
^^    court  afiter  prohibition,  &c.  which  was  granted  upon  suggestion  that  ^L^^J^'* 
[Bird]  was  seised  of  sixty  acres  of  land  in,  &c.  and  that  he,  &c.  for  time  ^i^^^^  ^j^  oom'* 
whereof,  &c.  had  used  to  pay  the  tenth  sheaf  of  corn  grown  thm,  afiter  it  was  of  which  it  it 
reaped,  in  full  satisfaction  of  all  grain  being  upon  the  said  sixty  acres,  which  the  tithe,  and 
had  been  accepted,  &c.  and  that  notwithstanding,  the  defendant  had  sued  the  ^^^^^  ||?^ 
plaintiff  in  court  christian  for  twenty  loads  of  tithe  rakings,  although  he  had  5jH«L^°be 
received  the  tenth  sheaf  of  all  the  com  in  the  said  close  made  into  sheaves,  ||^  known  a 
&C.3  and  the  court  held  that  this  was  not  good  by  prescription,  for  it  is  no  boshel  of  e^ 
other  than  to  pay  as  much  as  the  owner  pleases,  for  he  is  not  bound,  but  may  P^<i  >"  satitflo- 
put  as  much  into  sheaves  as  he  pleasesi  and  no  more  ;  and  then  it  may  follow  ^^  of  all  the 
that  for  his  tenth  part  he  shall  have  but  the  third  [of  his  tenth],  which  is  not  ^  "  '    "^ 
reasonable.    And  some  of  the  iudges  held,  that  one  cannot  prescribe  to  pay 
part  of  the  tithes  in  kind,  for  all  the  tithes  of  the  same  nature,  as  to  pay  an 
apple  for  the  tithes  of  all  his  apples,  and  such  like.  (1 ) 

(l)   Saville  reports  that  Periam  said  he      tisfaction  of  the  tithes  of  all  the  egp  ia 
bad  known  a  bushel  of  eggs  paid  in  sa-      a  town« 

H.  31  El.  A.  D.  1589.  B.  R. 
Mott  V.  Hales.  [Cro.  El.  123.]  Moo.  270. 

DEBT  upon  lease  for  years.    The  case  was — a  parson  makes  a  lease  to  I^««««ofbeno- 
the  pluntiff  for  twenty-one  years,  after  the  statute  of  13  Eli*,  of  bnds  ^m  I^S*  aST 
vsually  let,  rendering  the  ancient  rent ;  the  patron  and  ordinary  confirm  the  be^void,  not 
lease ;  the  lessee  lets  nart  of  the  term  to  the  defendant ;  the  parson  dies — the  onl^  by  non- 
soocessor  enters  and  lets  it  to  the  defendant,  against  whom  the  first  lessee  residence  for 
brou^t  debt  upon  the  former  lease,  who  pleads  the  statute  of  13  £liz.  that  ^'^^^  v/"*^^ 
makes  all  leases  void  where  the  parson  is  non-resident  or  absent  for  eighty  ^^  ^  deatii^or 
days,  &c  and  that  the  successor  has  entered,  &c. :  upon  this  plea  the  plain*  resimtion  of 
tift  demurred.    And  it  was  argued  by  Coke  and  Godfrey  that  the  statute  tiiefai«wnbent, 
extends  not  but  to  the  parsons  Uiat  make  the  leases,  and  are  non-resident  or 
absent,  &c.  and  extends  not  to  leases  of  parsons  which  afterwards  die ;  for 
such  persons  cannot  be  said  to  be  absent  which  are  not  ta  esse,  especially  the 
statute  giving  liberty  to  let  land  usually  let,  which  shall  be  vain,  oeing  con^ 
firmed  by  the  patron  and  ordinary,  if  they  continue  no  longer  than  the  par- 
son's Ufe.    But. it  was  adjudged  that  this  lease  is  void  by  the  death  of  the  in- 
cumbent, for  the  justices  said  that  the  statute  does  pnmde  against  dilapida- 
tions, and  for  maintenance  of  hospitality  5  and  therefore  prorides  not  only 
that  leases  shall  be  void  for  non-residency,  &c.  but  by  death  or  resignation  5 
for  otherwise  dilapidations  shall  be  in  the  time  of  the  successor,  and  he  cannot 
maintain  hospitality,  and  so  it  was  adjudged. 

T.  31  EI.  A.  D.  1589.  B.  R, 
Gomersal  v.  Bishop.  [1  Leon.  128.]  Cro.  El.  136. 

BISHOP  libelled  in  the  spiritual  court  for  die  hay ;  the  plainUiT,  Gomer'  An  agreement 
sal,  made  a  surmise  that  there  was  an  agreement  betwixt  the  said  parties,  ^^*^  ^* 

YOt.  I.  ja  and 


98  TITHE  CASES; 

1589.  and  for  tbe  yeariy  snui  iji  teren  shiUings  to  be  pnd  liy  Gomersal  imlb  BiAdpf 

G6xsR8Ait  Bishop  faithfully  promised  to  Gomersal^  thair  Qomerral  should  have  the  thhes 

<'•  of  the  said  land  during  his  life.    And  upon  an  attachment  upon  a  piohiUtioii, 

yj^^^^r  Gomersal  dedared,  that  for  the  said  annual  sum  Bishop  leased  to  the  plaintiff 

pJjJon^nJ^I^  the  said  tithes  for  his  life  :  and  ujjon  the  declaration  Bishop  did  demur  in  la^r 

of  his  parish-  for  the  Yariance  between  the  surmise  and  the  declaration  ;  for  in  the  surmise 

loners,  is  good  a  promise  is  supposed,  for  which  Gom'jrsal  might  have  an  action  iipon  the 

cause  for  prohi-  ^j^gg^  gjj^j  ^^  tlj^  declaration  a  lease.    But  note,  that  the  surmise  was  not  cn- 

spfrimal  court  ^^^^^  ^  *^®  ^^'  ^^^  ^^  recorded  by  itself,  and  the  declaration  only  enrolled^ 

^11  not  aiio^  —  Godfrey.  It  was  resolved  in  the  case  betwixt  Pendleton  and  Hunt,  that  an 

the  plea.  agreement  betwixt  the  person  and  any  of  Uis  parishioners,  is  a  good  cause  to 

^  In  prohibi-  grant  a  prohibition,  if  he  libel  in  the  spiritual  court  against  such  agreement, 

tion  a  yariance  because  the  spiritual  court  cannot  try  it,  and  they  will  not  allow  such  plea. 

suTOiM^  {which  f^^^y  the  surmise  Is  as  a  writ,  for  which,  if  variance  be  bet'  ixt  the  same  and 

is  a  writ)  and  the  declaradon,  all  is  naught, 
the  declaration.  ^ 

is  fatal.  Tj.^  31  El.  A.  D.  1589.  B.  R.  Chapman  v.  Hurst.  [1  Leon.  151.] 

Where  the  les-  TIETWIXT  Chapman  and  Burst,  the  defendant  libelled  in  the  spiritual 
see  of  a  rectory  Xf  court  for  tithes  against  the  plaintiff,  who  came  and  surmised,  that 
Spm«  iSfor  ^^^^"^^  ^^  ^^1^  certain  lands,  by  the  lease  of  Sir  Ral{)h  Sadler,  for  term  of 
ten  pounds  per  Y^^^»  within  such  a  parish,  that  the  now  defendant  being  farmer  of  the  rec- 
annum  during  tory  there,  in  consideration  that  the  plaintiff  promised  and  agreed  to  pay  to 
the  term  for  his  him  ten  pounds  per  annum^  during  the  term,  for  his  tithes,  he  promised  that 
*"***?*  w^h^M*"  *^®  plaintiff  should  hold  his  said  land  without  tithes,  and  without  any  suit  for 
hL'lMd  without  *^®  same,  and  thereupon  prayed  a  prohibition.  And  by  Gawdy.  The  same  is 
tithes,  and  ^  Qood  discharge  of  the  tithes  for  the  time,  and  a  good  composition  to  have  a 
without  any  suit  prohibition  upon;  and  it  is  not  like  a  covenant.  See  8  £.4. 14.  by  Danby.  (1) 
for  tbe  same,  Uawdy  held  that  it  w^  a  good  discharge  of  tbe  tithes  for  the  time,  and  a  good  composition  to 
have  a  prohibition  apon»  and  not  like  a  coyenant* 

(1)  Ante,  55. 

,    ^  M.  31  El.  A.  D.  1589.  B.  R.  Parkins  v.  Hmde.  [Cro.  E.  l6l.] 

A  parson  leased  Dy.  in  M.  43.  Noy,  35.  Stile  y.  Miller.  1  Leon.  300.  Owen,  39.  S.  C. 

yean,  with  the  OROHIBrriON  for  suing  for  tithes  of  land  in  Babhigton,  the  case  was — 
profits  and  com-  -^  The  parson  of  Bahington,  29  H.  8.  leased  all  fais  glebe  land  to  Mills 
modities  thereto  for  ninety-nine  years,  rendering  thiiteen  shillings  and  fbur-penoe  rent,  for  all 
belonging,  ren-  exactions  and  demands.  And  now  his  successor  sued  for  tithes  of  the  laod, 
rmt^forVlexa^  being  the  glebe  land,  and  upon  it  the  plaintiff  sued  a  prohibition.  Go^rey 
tions  and  de-  moved  that  the  prohibition  lies,  because  the  land  was  let  rendering  rent,  and  it 
mands  whatso-  is  for  all  exactions  and  demands  5  and  by  that  he  bars  himself  and  sooeesson 
ever,  to  the  rec  of  all  tithes.  But  all  the  Justices  contra;  for  Wbay  said  ( 1 ),  the  parson  shall 
vaoi^ne*  uid  ^^^  ti&es  against  his  lessee^  and  the  words  here  shall  be  no  discharge ;  for 
the  question  ^^^^  tithes  arise,  and  acdrue  after,  and  are  not  things  issuing  out  of  the  land, 
being,  whether  hut  collateral  and  due  Jure  dhino;  and  therefore  cannot  be  discharged  but  by 
the  lessee  special  words.    But  if  the  words  had  been — as  well  for  tithes  growing  and 

should  have  the  arising  \ipon  the  land,  as  for  other  demands— then  peradventure  it  had  l^en  a 
of^tither  iVw^s  ^^^  discharge  5  but  as  the  case  is,  it  cannot  be  intended  by  any  words  that  he 
resolved'by  the  reserved  the  rent  for  tithes.  And  so  Gawdt,  J.  did  conceive,  especially  as  the 
court,  that  the  case  here  is,  the  lease  being  of  twenty-four  acres  of  land,  and  only  13«.  4d, 
tithes  should  not  reserved :  and  afterwards,  the  same  day,  they  granted  a  consultation,  but  they 
^^S^worfs  *"*^  ^^^  *^*  words  shaU  discharge  the  lessee  of  all  rents  and  services,  but 
£p«nally  as  the  ^^^  ^  ^^^  ^^  court,  or  such  things  as  are  not  then  in  demand, 
rent  was  butlSi.  (1)  Owen,  in  his  report  of  this  case  by  the  **  the  rent  is  reserved  to  the  true  vahie  of  the 
4d.for  24  acres  name  of  SHU  v.  Wle$,  gives  TFr^'s  judgment  *'  land  -,  but  here  the  rent  u  of  small  value, 
of  land,  it  could  as  follows :  "  That  although  the  land  was  par-  "  wherefore  tithes  shall  be  paid  alse."  Nay, 
not  be  intended  *'  eel  of  the  glebe,  yet  whea  it  was  leased  oat,  who  reports  tbe  case  by  the  name  of  Perfcms 
that  it  was  re-  **  tithes  ought  to  be  paid;  and  if  no  rent  bo  v.  WUde,  adds,  as  to  the  last  point,  "  Sed 
eervedfbrflie  <*  reserved,  tithes  ought  to  be  paid  without  <*  ^t/tffe  of  that  diversity.*' 
tithet.  *'  question ;  but  theie  may  be  a  doobt  whefe 

T.iSl 
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T.  S 1  B.  A.  v.  1589.  C.  B.  Lord  fitcA's  case,  [Owen,  34.  ]  vJZ^ 

nr^HE  lonl  Rich  was  tdtedl  of  Hadky  patk,  and  of  all  the  tithes  thereof,  ^^"^^^ 
-^    and  paid  for  the  tithes  but  one  buck  in  the  summer,  and  a  doe  in  die  ^^  a^oehT^'^ 
winter,  for  thirty  years  past,    llie  park  was  disparked  and  turned  into  arable  wiuter,  iiiUeu«f 
land,  and  the  parson  would  not  receive  this  fee  buck  and  doe,  but  would  have  the  titiwsof  a 
tithe  com,  ana  thereupon  brought  hhn  into  the  spiritual  court,  and  he  brought  P*'^*  ^b«n  dis- 
a  prohilntbn.    And  Cams  aod  Cailm  said,  that  he  need  not  pay  other  tithes  ^^^^ ^^^ 
Init  buck  and  doe ;  for  although  they  be  not  titheable,  yet  may  they  be  paid  by  uiough  a!era'bo 
composition,  and  he  may  not  tikke  them,  but  they  are  to  be  delivered  to  him.  no  park,  yet  a 
And  in  like  manner  partridges  and  pheasants  in  a  garden  are  not  titheable,  yet  buck  may  he 
may  they  be  paid  in  Ilea  of  tithes,  and  shall  be  brouf^t  d^ad  to  the  parson ;  9^^^^  ^^^  of 
and  although  there  be  no  park,  yet  may  he  give  a  buck  out  of  another  park^  •notber  ptrk. 
and  perhaps  it  may  be  made  a  park  again. 

M.  31  &  32  El.  A.  D.  1589.  Scac. 
Countess  of  Lennoxes  case.  [2  Leon.  71.]  Owen  46. 

TN  this  case  it  was  said  by  Manwood,  Ch.  B.  that  whereas  the  Cistertiaos,  The  Cistertiana 
-B-  &c.  had  a  privilege,  that  they  should  not  pay  tithes  for  their  lands,  qua$  were  privileged 
proprm  manibiu  excobmt,  but  their  farmers  shoiud  pay  tithes  :  and  now  by  the  ^  W  ^^  **^^* 
statute  of  31  H.  8.  they  are  dissolved,  that  the  queen  and  her  farmers  should  ***'  ^J^,^ 
be  discharged  of  such  tithes  as  the  spiritual  persons  were:  for  the  queen  ^uj'^rc.  by  the 
cannot  excolere;  ergo,  her  farmers  shall  be  discharged :  and  so  long  as  the  si  H.  8.  the 
queen  has  the  freehold,  her  farmers  shall  have  such  privilege,  although  she  queen  and  her 
leases  for  years,  or  at  wiU  :  but  if  the  queen  grants  over  the  reversion,  then  the  wmers  should 
fannen  shaU  pay  tithes.  J^  f^^l^;, 

penooa  were ;  bat  as  the  queen  cannot  excolere,  ergo  her  fantaers  shall  be  discharged  j  and  so  lone  as  the  queen 
has  the  freehold*  her  fanners  for  years,  or  at  will,  shall  be  discharged.  But  if  the  queen  sell  the  land  or  the  re- 
rerabn  to  fmoiher,  then  the  fanners  shall  pay  tithes. 

E.  32  El.  A.  D.  logo.  B.  R. 
Bagg  and  Nelson  v.  Woodward.    [3  Leon.  257.]    2  Leon.  29- 

Cro.  El.  188.  249.     Owen,  103.  W%!/ 

WOODWARD  libelled  iu  the  spiritual  court  against  Bagg  and  Nelson,  for  A  parson  agreed 
tithes  of  certain  lands  called  Christian  Hill.    The  defendant  sued  a  pro-  ^y  ^^^^ 
hibition,  and  surmised,  that  one  Pretiman  was  seised  of  the  said  land  5  and  in  ^  ^^  %J^m 
consideration  of  £5  by  him  paid  to  the  said  parson,  it  was  agreed  betwixt  them,  inoonsideraaoQ 
that  the  said  Pretiman  aod  his  assigns  should  be  discharged  of  tithes  of  the  of  a  sum,  should 
land,  during  his  life,  and  afterwards  the  said  Pretiman  lewed  the  same  to  the  hold  bis  land 
ddendants :  npon  which,  a  prohibition  was  granted.  ^'^'Ilf^j!^ 

And  it  was  holden,  that  the  party  need  not  to  make  proof  thereof  within  six  |||^.    xt  wm 
months,  for  it  is  not  within  the  statute,  because  a  eomposition  with  the  same  held,  that  the 
parson :  but  now  a  consultation  was  granted,  because  tl^  agreement  is  shown^  agreement  being 
bat  DO  deed  of  it,  which  cannot  be  any  discharge ;  but  if  it  had  been  for  a  b^  parol  onl^ 
time,  sdLumca  vice,  it  had  been  good;  but  for  Hfe,  not.    Also,  it  is  not  an  JJJ,^*~,[^^ 
express  grant  of  the  tithes,  but  only  a  covenant  and  agreement,  that  he  shaU  be  ^^  ^  ^„^  pf  ^^ 
discharged ;  upon  whidi  he  may  have  ao  action  of  covenant,  but  not  a  pro-  tion  for  P.,  not 
hibition.  for  his  lessees. 

It  was  said  on  the  other  side,  that  although  without  deed,  tithes  cannot  pass  <nd  thatitd^ 
in  potnt  of  interest :  yet,  by  way  of  discing,  they  might.  ^deiaoonith^ 

(Met.  It  was  holden  betwixt  FentUrton  and  Green,  that  upon  such  words  of  for  as  tbey  can- 
oovenant  and  agreement,  the  party  should  hold  the  land  discharged  of  tithes  5  not  be  leased 
which  was  denied.  .  For  if  the  grantee  of  a  rait-charge  will  grant  it  to  tike  withootdeed.M 
tenant  of  the  land,  the  same  without  deed  is  not  good.  And  there  was  very  ^^^1^^^ 
lately  a  case  between  Westhed  and  Pepper,  where  it  was  agreed  betwixt  the  charaed  without 
parwD  and  one  of  his  parish,  that  for  twenty  shillings  rent  by  the  year,  the  deed.  Bat  a 
parisliioiier  ifaodd  be  disdiarged  of  tithes  for  twenty  ye«ft>  if  he  le  kmg  lived,  sale  fot  that 

•  2  And 
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And  it  was  holden^  th&t  no  prohibitioD  ibould  lie  upon  ii  3  i  fortiori,  where  the 

estate  is  for  life. 

Gawdy.  In  the  case  of  grant'Of  tithes  for  Ufe>  a  deed  is  requisite,  but  here 

it  is  but  a  covenant  for  money,  &c.    See  21  H.  6.  43. 

Wbat.  If  it  had  been  for  years,  it  had  been  good  enough ;  but  here  is  not 

any  contract,  but  only  a  discharge  for  life  $  which  cannot  be  during  his  life^ 
year  in  which  without  deed.  And  afterwards,  the  record  was  read ;  which  was,  that  conoor* 
the  discharge  is  j^^^f^  ^  oggreotumjuit  between  the  parties  pro  amnibiu  decimis  during  the  time, 
witbooTde^  ^^^  ^^^  ^^^  should  be  parson,  and  the  other  occupier  of  the  said  land,  that  in 
because  the  par.  consideration  of  £5,  the  said  Pretiman  and  his  assigns  should  hold  the  said 
son  has  for  that  land  discharged  of  tithes, 
year^as  it  weie,      Wbay.  'Die  same  is  no  contract,  but  a  promise,  for  he  does  not  grant  vay 

*"  I^?!^*  * .«  tithes.    Afterwards  a  consultation  was  awaraed. 
and  II  for  years 

it  bad  been  good ;  and  it  was  said  to  be,  in  this  case,  no  contract,  bat  a  promise,  for  no  tithes  were  granted* 

T.  32  EK  A.  I>.  1590.  B.  R. 
Wickham,  Bishop  of  Lincoln  v.  Cowper.     [1  Leon.  248.] 

Cro.  El.  «16.     1  Gw.  l63. 

Lands  held  by  npHE  Bishop  of  Lincoln  sued  a  prohibition  against  Cowper,  who  had  libelled 
a  bishop  and  X  against  him  in  the  spiritual  court  for  tithes  out  of  the  manor  of  D.  And 
by  prescriptiou)  the  bishop  suggested,  that  he  and  all  his  predecessors  had  been  seised  of  the  said 
diflcharged  of  '  manor,  and  that  as  long  as  it  was  in  their  possession,  it  had  been  discharged 
tithes,  though  of  tithes,  and  showed^  that  in  the  tune  of  £.  6.  the  said  manor  was  conveyed 
"h^^h^h^™™  to  the  Duke  of  Somerset  in  fee,  and  afterwards  was  regranted  to  the  bishop 
for  a  tiro?  shall  '^^  ^^  successors  3  it  was  moved,  that  the  prescription  was  not  good,  because 
upon  a  regrant '  ^  ^^^  dednumdo :  and  admit  that  the  prescription  be  good,  the  same  is  inter- 
to  the  bishop  rupted  by  the  sebin  of  the  Duke  of  Somerset ;  and  although  the  manor  be  re- 
and  his  sucoes-  assured  to  the  bishop  of  Lincoln,  yet  the  prescription  is  not  revived ;  as  homage 
^^^^^f^*^  ancestrel  if  it  be  once  in  a  foreign  seisin,  although  it  be  re-assured,  yet  it  is 
a<miarged.         ^^^  revived.    But  by  Wray.  Gawdy,  and  Fenneb,  the  prescription  is  good  in 

the  case  of  a  spiritual  person,  but  not  in  the  case  of  a  common  person.  And 
they  all  were  clear  of  opinion,  that  the  prescription  is  not  gone  by  this  inteiTup<- 
tion,  for  tithes  are  not  issuing  out  of  the  Unas,  neither  can  unity  of  possession 
extinguish  them,  neither  are  they  extinguished  by  a  release  <^  all  right  of  land,  &c. 
See  f^  this  case,  Co.  U.partof  his  Reports  in  the  case  <^  Pridle  vod  Nugrpar^ 

M.  32  &  33  El.  A.  D.  15go.  B.  R. 
Nash  v.  MolUns.    [1  Leon.  240.]     Cro.  £1.  206.     1  Gw.  162. 

Issue  was  joined  IWTASM  and  Usher  sued  a  prohibition  against  MoUins,  for  that  the  defendant 
^!^h^  ^^  libelled  against  them  in  the  spiritual  court,  for  tiChes  of  wood,  grow- 

h^  l^nheid  ^^^  ^°  Barking  Park  in  Essex ;  the  other  surmised,  that  the  lands  were  parcel 
by  a  prior  and  <^  ^he  possessions  of  the  prior  and  convent  of  Christ  Church,  and  that  the  said 
bis  predecessors  prior,  and  his  predecessors,  time  out  of  mind,  &c.  had  held  the  said  lands 
tioMoatofmind,  discharged  of  tithes,  and  held  them  so  at  the  time  of  the  diss<^ution,  &c.  and 
^dTsMlati^n  *^  ^^^  ?^^  traversed  it,  whereupon  they  were  at  issue,  if  the  prior,  &c.  held 
discharged  of  ^^®  ^^^^  discharged,  tempore  d&swhttwnis,  &c.  And  now  on  the  part  of  the 
tithes;  it  ap-  plaintiff  in  the  prohibition,  certain  old  persons  were  produced,  who  remembered 
peared  by  the  the  time  of  the  monasteries,  and  that  they  did  not  pay  any  tithes  then,  or  from 
eridence  of  old  thence:  exception  was  taken  to  the  suggestion  by  Coke,  that  here  is  nothing 
Sere  prodooed,  ®^  ****^  *  prescription,  de  turn  dedmando,  for  here  is  not  set  forth  any  disdiaige^ 
and  remember-'  ^  composition,  unity  of  possession,  privilege  of  order,  as  tempUani,  kotfitiam, 
ed  the  time  of  &C« 

the  monasteries,  %at  no  tithes  were  paid  for  the  lands  there  or  from  thence ;  bat  no  canse  of  disdiai^ge  wna 
shewn,  whether  by  nnity,  real  composition,  or  anjr  other  way  which  was  excepted  to ;  it  was  held,  that  a  spin* 
tual  man  might  prescribe  in  nan  decimando,  and  that  it  was  well  enough,  although  the  spedal  matter  of  dischacge 
did  no  appear,  for  the  court  ought  to  take  it  that  it  was  bv  lawful  means,  for  the  stat  31  HL  6.  is,  that  the 
King  shall  hold  discharged  as  the  abbot,  &c.  and  if  he  held  it  discharged,  mm  r^ert  by  what  means,  for  it  shalt 
be  intended  a  lawfoi  discharge  of  tithes  tempore,  dmokaicmi. 
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&C.— ^  Fbmmsb^  J.  Spiikaal  penoot  may  prescribe  in  nan  decmando,  for  it  It  1590. 
not  any  piejadice  to  the  church. — Whay.  Although  it  is  not  set  down  the  mass 
necial  manner  of  discha^,  yet  it  is  well  enough^  for  we  ought  to  take  it  ** 

that  it  was  by  a  lawful  means^  as  composition^  &c.  or  otherwise :  for  the  statute  "^"^^^ 
isj  that  the  King  shall  hold  discharged  as  the  abbot,  &c.  and  we  ought  to  take 
it,  that  it,  was  a  lawful  discharge  of  tithes  tempore  disiohttiams :  and  afterwards 
the  jury  found  for  the  plaintifis  in  the  prohibition  :  but  no  evidence  was  given 
to  prove,  that  the  defendant  did  prosecute  in  the  spiritual  courts  contrary  to  the 
pn^bition. 

E.  33  El.  A.  D.  1591.    B.R. 
Green  V.  Penilien.    [Cro.  Et.  £28.]    3  Leon.  265.    4Gw.I568.  I59I. 

PROHIBITION  for  suing  for  tithes,  was  prayed ;  for  that  he  had  pleaded  jf  the  spiritual 
in  the  spiritual  court,  that  the  said  P.  was  not  lawful  incumbent,  out  one  court  rerase  a 
Taylor.    Which  plea  they  would  not  allow  the  parishioner  to  plead  to  the  right  plea  to  the  right 
of  the  incumbency ;  and  it  was  granted  jier  ctmam;  for  he  being  the  tenant  of  ^  incumhcncy, 
the  land,  may  plead  it,  or  else  he  shall  be  twice  charged  for  his  tithes.  ^  h^  may 

have  prohibition,  else  he  wouM  be  twice  charged  for  \um  tithes. 

E.  33  El.  A.  D.  1591.    B.R. 
Siransham  v.  CulUngton.    [Cro.  £1. 228.]    5  Leon.  129. 

PROHIBITION  for  suing  for  tithes,  as  proprietor  of  the  rectory  of  Cednam,  Bouudariet  of 
and  shewed,  that  the  tithes  did  grow  tnter  loca  dedmabilia  of  that  parish,  parithei  are  tri* 
as  he  ooght  to  do,  and  that  must  be  mrst  proved :  the  defendant  there  pleaded,  ^hle  bj  the 
that  the  land  was  in  the  parish  of  Ashpole,  and  that  he  had  paid  the  tithes  there ;  ^^*^^e  Ipi* 
and  mion  this  they  are  at  trial,  and  upon  this  he  had  a  prohibition  :  ( 1 )  for  the  ^^^/^  i^  Se 
botmai  of  the  parish  are  triable  by  the  common  law.    And  upon  another  pro-  Popebaaordaiii^ 
hibition  for  tithes,  unity  of  possession  in  the  time  of  the  abbot,  at  the  time  of  ed,  that  titbea 
the  dissolution  was   sunnised,   and  proved  by  the  testimony  of  Mr.  Hynde  •*'.^l**.P*'^ 
and  another,  who  said,  they  had  seen  a  deed  of  appropriation  of  the  parsonage  ^!^^  ^^^  j^ 
to  the  abbot ;  for  which  they  verily  thought,  that  there  was  an  unity  of  pos-  not  distinguish- 
session  at  the  time  of  the  dissolutknl.    And  diis  was  ruled  no  proof,  for  it  may  ed  pariihes. 
be  intended  not  to  continue,  and  a  consultation  was*  granted  :  but  they  said,  HeanaT  it  al- 

that  hearsay  shall  be  allowed  for  a  proof.  '®7«^  "*'  P^' 

'  ^  of  asnggesuoa* 

(1)  FiNNvs.  The  pope  has  not  distinguished  parishes,  but  has  ordained,  that  Uthes  shall 
be  paid  within  the  parish. 

T.  33  El.  A.  D.  1591.    B.  R. 
Knightky  v.  Spencer »    [1  Leon.  331.]     The  case  de  ratione. 

TN  a  prohibition  betwixt  KnighUey  and  Spencer,  the  case  was,  that  Ph.  For  a  prohibU 
-^  abbot  of  Evesham^  and  all  his  predecessors  time  out  of  mind,  &c.  were  tion  it  was  al-' 
seised  as  well  of  the  rectory  impropriate  of  B.  in  the  county  of  N.  and  also  of  ^^^*  ^d^u? 
the  manor  of  B.  in  the  sakne  parish,  &c.  until  the  dissolution  of  his  house;  predecessors 
and  that  by  reason  thereof  the  said  abbot  and  all  his  predecessors  had  hidden  had  been  seised, 
tbe  said  manor  discharged  of  payment  of  tithes  until  the  dissolution,  &c.  and  time  out  mind, 
shewed  tbe  branch  oi  the  statute  of  3 1  H.  8.    And  that  the  said  abbot  did  sur-  •*  ^^11  of  a  ma- 
render  the  possessions  of  the  said  house  to  the  King,  and  that  the  King  held  j^L^nriate  kP^ 
tbe  same  discharged  of  the  payment  of  tithes ;  and  Uiat  afterwards  the  King  the  nme  parish, 
granted  unto  the  ancestor  ol  Knightley  the  said  manor,  and  to  the  ancestor  of  until  the  disso- ' 
Spencer  the  said  rectory,  and  although  the  plainti£f  ought  de  jure  to  hold  the  hition,  and  that 
said  manor  discharged  of  tithes,  yet  the  defendant  su^  him  in  the  spiritual  ^ ^V'^'a*^ 
court,  6cc,    To  which  the  defendant,  confessing  the  impropriation,  pleaded,  |^^^**bad 
that  the  said  abbot  was  seised,  ut  supra  ;  but  that  before  the  making  of  the  said  held  the  said 
statute  of  31  H.  8.  the  said  abbot  demised  decimas  rectorue  prcedict,  to  one  manor  dis- 
Spehcer  for  70  years,  who  made  the  defendant  his  executor,  add  died,  and  that  charged  of  tithes 
at  the  time  of  tbe  said  demise,  and  dissolution  of  the  said  abbey,  one  Goodman  j**^^  ^^  ^^ 
and  others  were  possessed  of  the  said  manor  until  the  year  1585,  which  was  shewed^e 

tht 
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1591.        tlie  year  before  the  tail  began  in  ihb  spiritual  oouit^  and  that  aC  the  tiaie  of  Ae 

KffioHTLBT     dissolution  he  jMod  tithes  for  it,  and  now  the  plaintiff  refuses  to  pay,  &c. 

^*  absque  hoc,  that*  the  abbot  and  his  predecessors  held  the  said  manor  quit  of  die 

apBMCKR.  ^   payment  of  tithes  time  out  of  mind,  he,  upon  which  the  plaintiff  did  demur  in 

branch  of  31  H.  ^^-     Cokt,  for  the  plaintiff,  that  this  unity  of  possession  is  a  discharge  within 

8.  The  defend-  the  Statute  of  31  H.  8.  the  words  of  which  are,  that  the  King  and  his  assigns 

aat  confessing     shall  haye  and  enjoy  the  lands  discharged  and  acquitted  of  tithes,  as  freely  as 

tk>V'"f^d<Id'  ^^  ^^  ^^^^  ^^^  ^^  ^^^  ^  ^^  ^^y  ^  ^^  dissolution:  and  see  before, 
that  tefore  the  whereas  divers  abbots  were  acquitted  and  discharged  of,  and  for  the  payment  of 
31  H.  8.  the  tithes  5  for  the  statute  doth  not  intend  a  real  discharge,  as  by  composition  or 
abbot  demised  such  manner,  which  is  not  here,  but  only  a  suspension,  which  is  not  any  dis- 
the  tithes  of  the  charge  in  law ;  and  yet  in  speaking  of  discharge  ordinarily,  an  actual  discharge 
aTthe'^tiiM  of  *^  understood,  as  if  1  be  bound  by  obligation  to  discharge  one  of  such  a  bond, 
the  dissolution,  ^^  ^  ^^^  enough  to  pay  the  mobey,  but  I  ought  to  procure  an  actual  discharge 
tithes  of  the  where  it  is  put  generaUy,  but  where  it  is  put  secundum  mad,  as  it  is  here  refer- 
manor  were  red  to  the  dissolution,  a  suspension  is  a  discharge  intended  in  the  said  statute ; 
paid  to  soch  ^^^  where  the  statute  is  indefinite,  there  an  actual  discharge  is  understood,  but 
ftoc^atth^b-  1^^^^^  to  ^  ^nie  a  suspension  suffices,  and  truly  it  is  a  discharge  within  Uie 
bot  and  his  pre* '  i^^^^^^t  of  the  Statute  5  for  if  the  statute  shall  be  intended  of  an  absolute  dis- 
decessors  held  charge,  and  a  discharge  in  law  only,  the  statute  had  been  superfluous,  for  the 
the  said  manor  law  said  so  much  before ;  for  without  such  provision,  the  King  and  his  assigns 
m"\°^f^di^'^~  held  discharged  from  payment  of  tithes.  But  the  makers  of  die  statute  kmw 
time  out  of  ^^  enough,  that  the  abbot  might  have  such  discharge  by  divers  means,  and  it 
mind,  &c  should  be  infinite  for  the  party  interested  to  inquire  of  them  all ;  and  therefore 

Upon  demurrtr  they  did  enact  briefly,  that  if  at  the  time  of  the  dissdution  they  were  in  any 
*^  ^' J  ^^  ,  manner  freed  of  payment  of  tithes,  the  same  should,  be  sufficient,  and  so  here  is 
tn^ene  was  '^^  ^^^  wrong  unto  any,  for  the  parson  had  all  as  he  had  before,  and  die  saaw 
bad,  lor  it  tc««  ^  ^^^^  ^  the  case  betwixt  Wharton  and  Madey,  7  Eliz.  in  the  Excheqver,  the 
versed  their  con-  report  of  which  Mr.  Plowden  communicated  unto  me,  and  it  was  upon  the  sta- 
dusion ;  for  the  tute  of  1  £.  6.  d^.  14.  of  Monasteries,  that  all  grants  made  to  die  King  by  any 
plea  was  an  ar-  provost,  governor,  &c.  of  any  manor,  &c.  shall  be  good,  &c.  and  the  case  waft, 
^TCTii  unih?'  *^*^  *  prebend  of  the  church  of  York  surrendered  to  the  King,  but  the  snr- 
time  out  of  render  wfu  never  inrolled,  and  yet  adjudged  good  upon  the  statute ;  for  if  it 
mind,  &c.  theie  was  a  lawful  surrender,  the  same  had  been  good  of  itsdf,  without  any  aid  of 
is  a  dischaiige  of  the  statute,  which  was  niade  to  supply  insufficient  assurances,  and  so  in  our 


the*bbot°*  *"     ^^'  *^®  cause  aforesaid,  and  it  should  be  injurious  to  drive  the  jury  to  in^ire 

such  a  unity,*     ^^  ^^^  manner  of  the  discharge,  if  it  w^ire  by  composition  upon  the  foundadon, 

ergo,  he  held      or  by  dispensation  of  the  pope,  as  cisterc.  templaru :  and  here  the  plaintiff  has 

discharged  of     declared  of  an  impropriation  before  time  of  memory ;  and  so  before  the  council 

^^'h  "  •.?".**'*    o^  Lateran,  which  was  within  these  400  years  5  and  25  Eliz.  there  was  a  Sustex 

^™d  fthltTh*  *^*^»  where  the  plaintiff  declared  as  here,  but  they  would  not  proceed  5  and  sec 

trSersiwas       I>yer,10Eliz.  277, 278.(1)    Thepriorof  St.  John  has  privUege  from  Rome,  that 

good,  and  that    he  shall  not  pay  tithes  for  any  lands  quaspropriis  ntanums  out  sumptibus  excdtmt, 

unity  was  no      but  their  fieuniers  have  paid  tithes  -,  and  it  was  holden,  diat  in  the  hands  of  the 

discharge  within  farmers  tithes  should  be  paid,  but  after  the  term  ended  the  patentee  should  hold 

the  case"wu  ***  discharged,  so  as  the  statute  hath  a  favourable  construction  upon  this  point. 

adjourned.         Now;  it  is  to  see,  if  the  lease  of  the  rectory  by  which  the  derendants  chum  be 

good  or  not,  and  then  admitting  that  tithes  are  due  in  this  case,  yet  if  his  lease 

,  be  void,  he  shall  not  have  a  consultation,  especially  if  it  appear  upon  his  own 

shewing,  as  it  was  holden  in  a  Hampshire  case  betwixt  Sutton  and  Dowze, 

which  see  Mich.  25  &  26  Eliz.  and  in  that  case  the  lease  is  Toid,  for  it  was 

made  within  a  year  after  the  statute  of  31  H.  8.  the  January  before,  and  the 

statute  in  April  after,  for  he  has  not  averred,  that  the  usual  rent  is  reserved, 

nor  that  the  land  was  usually  let  to  form,  for  which  leases  otherwise  made  within 

the  year  are  absolutely  void  by  the  said  statute :  but  it  will  be  objected,  that 

this  matter  shall  come  in  of  our  part,  and  it  is  sufficient  for  them  to  plead  the 

case )  but  it  is  not  so,  as  it  was  lately  agreed  in  Heudons  case  in  the  Exchequer, 

where  the  case  was,  that  the  warden  and  canons  of  the  coll^;e  of  Otery,  leased 

certain  lands  to  Heydon  for  -years,  and  he  in  pleading  of  his  lease  did  not  show 

that 

(1)  Ante,  59. 
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jtfui  the  anoieni  rent  ww  reserved^  and  tberelbra  noagbt;  and  to  was  tlie  qii-  1591. 
iHOB  of  the  juitices  of  the  Common  Pleas,  in  the  case  betwixt  the  Lord  xviohtlbt 
Crommeli  and  AU'Souk  College,  upon  the  statute  of  18  Eliz.  cap.  6.  upon  a 
branch  of  it,  by  wfaiqh  it  was  provided*  that  the  third  part  of  the  rent  reserved 
.upon  any  lease  should  be  paid  in  com,  &c.  and  the  leases  made  to  the  contrary 
'shoold  be  void ;  and  in  an  efedione  Jirrme  brought  upon  such  lease,  because  it 
'Was  not  shewed  in  the  dedaration,  that  the  com  was  reserved  according  to 
/the  statute,  judgment  was  arrested,  and  we  need  not  to  plead  the  statute }  for 
although  the  statute  be  particular,  yet  because  the  King  has  interest  in  it,  it  shall 
be  holden  in  law  a  general  act,  and  the  judges  shall  take  notice  of  it,  although  it 
be  not  alleged  by  the  party,  as  it  was  raled  in  the  Lord  Barcklayt  case,  4  Eliz. 
Plow.  231.  but  if  such  rent  was  reserved,  yet  the  lease  cannot  be  good,  for  the 
king  cannot  have  his  rent,  because  it  is  not  incident  to  the  reversion,  nor  passes 
by  the  grant  of  the  reversion  5  for  it  is  not  a  rent,  but  rather  a  sum  due  by 
leasoD  of  contract,  whidi  see  30  Ass.  6.  A  man  leases  a  hundred,  rendering 
vent,  or  grants  a  rent  out  of  a  hundred,  the  same  is  not  a  good  rent,  but  merely 
▼Old;  for  a  hundred  is  not  manurable,  nor  can  be  put  in  view,  nor  does  any  assize 
lie  of  such  rent.  See  9  Ass.  24.  and  m  20  Eliz.  in  the  case  betwixt  Corbet 
and  Cleer,  the  de«n  and  diapter  of  Norwich  leased  a  parsonage  and  common 
iof  pasture,  rendering  rent,  1  E.  6.  they  surrendered  their  possessions  to  the 
king,  and  afterwards  the  king  granted  the  pareonage  without  speaking  of  the 
common  of  pasture.  It  was  holden,  that  the  patentee  of  the  parsonage  should 
have  all  the  rent,  and  no  apportionment  should  be  in  respect  of  the  common  ; 
for  aU  the  rent  issues  out  ot  the  parsonage,  and  nothing  out  of  the  common  : 
ao  here,  lor  tithes  are  not  an  heremtament,  which  can  support  a  rent  within  this 
statute,  for  which  cause  the  lease  is  void :  Also  he  said,  that  the  traverse  of  the 
defendant  was  not  well  taken,  for  the  plaintiff  has  said.  That  time  out  of  mind, 
&e,  the  Abbot  and  his  predecessors  were  seised  of  the  rectory  and  manor  afore- 
•aid,  tmml  et  temel,  and  ratione  inde,  was  discharged,  &c.  at  the  time  of  ihe  dis- 
aolutioa  5  the  defendant  traverses  <isque  hoc,  that  the  Abbot  and  his  predecessors 
held  discharged  of  tiUies  time  out  of  mind,  8cc.  which  is  not  good,  for  he  has 
traversed  our  conclusion ;  for  our  plea  is  an  argument,  wheresoever  is  unity 
time  out  of  mind,  &c.  there  is  a  discharge  of  tithes,  but  in  the  Abbot  was  such 
an  unity,  ergo  he  held  discharged  ai  titl^,  as  21  E.  3.  22.  In  a  pracipe  quod 
reddai,  the  tenant  says,  that  the  land  in  demand  is  parcel  of  the  manor  of  D. 
which  is  ancient  demesne,  and,  &c.  to  which  the  plaintiff  says.  That  it  is  frank- 
foe,  and  the  ^ame  was  not  good,  for  he  denies  the  conclusion  j  but  be  ought  to 
plead  to  the  nature  of  the  manor,  that  it  is  not  ancient  demesne,  or  that  the  land 
in  demand  is  not  parcel  of  it.  Another  matter  was,  because  it  is  pleaded/«tf  m 
temura  et  occupatumt  of  Goodman  and  others  ;  but  he  did  not  shew  by  what 
title,  disseisin  or  lease,  or  other  title,  &c.  Buckley  contrary.  And  he  said^ 
This  unity  of  possession  is  not  any  discharge  of  tithes  by  the  said  statute  -,  and 
as  to  the  case  cited  b^ore,  of  3  Hen.  7.  12.  where  tenant  in  tail  of  a  rent  enters 
upon  the  tenant  of  the  land,  now  is  the  rent  suspended,  and  then  after  when  he 
makes  a  feoffment  in  fee,  by  that  feoffment  the  rent  is  extinguished,  which  was 
but  suspended  at  the  time  of  the  feoffment ;  and  therefore  some  have  holden, 
that  if  after  such  entry  he  make  a  lease  for  life  of  the  land,  that  his  rent  or 
seigniory  is  utterly  gone  in  perpeiuum,  for  by  the  livery  all  passes  out  of  ^im, 
vrhich  he  said  cannot  be  law ;  and  so  it  seemed  to  Gawdy,  Justice,  Then  upon 
such  feoffment  with  wananty  he  could  not  vouch  as  of  land  discharged  of  the 
rent  generally,  but  as  of  land  discharged  at  the  time  of  the  feoffment,  which 
proves  that  the  suspension  is  not  a  discharge,  for  it  was  suspended  before  die 
feofl&nent,  and  discharged  by  the  feoffinent,  'and  so  suspension  is  not  a  dis- 
charge, d  fortiori  in  the  case  of  tithes,  for  in  the  case  of  common,  and  rent^ 
although  they  are  suspended  so  as  they  cannot  be  actually  taken,  yet  they  are 
to  some  intent  in  este :  as  where  lands  holden  of  other  lords  are  in  the  hands 
of  the  King  £or  primer  mtin,  by  reason  of  prerogative,  and  during  such  seisin 
of  the  King  the  lord  gets  seisin,  the  same  is  a  good  seisin,  notwithstanding  that 
it  was  suspended  so  as  he  could  not  distrain.  And  also  in  assize  of  land, 
damages  as  to  the  rent  out  of  the  land  shall  be  recouped,  therefore  the  rent  in 

some 
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1591.  iooie  tort  is  m  em,  ud  i  mdto  fortiori.  Mm  tiOne  (wfakh  it  a  thibg  tif 
xMioaTLir  common  right)  shall  be  in  es$e,  but  goes  with  the  land,  and  therefor^  by  unity 
3^^^  of  possession,  shall  not  be  suspend,  35  Hen.  6.  He  who  has  liberty  6i 
warren  in  the  lands  of  another  enters  Into  the  land,  the  wanen  is  not  suspended, 
nor  by  feoffment  of  the  land  extinct ;  and  in  this  case  upon  the  matter,  during 
the  unity  of  possession  the  tithes  were  paid,  although  not  in  specie.  Also  the 
abbot  had  the  tithes  asTuurson  of  B.  and  the  land  as  abbot,  and  therefore  na 
suspension,  for  the  tithes  were  always  in  esse,  although  not  taken  in  the 
manner  as  tithes  commonly  are,  but  by  way  of  retainer,  22  £dw.  4.  44.  A 
writ  of  annuity  is  brought  against  a  prior,  and  it  appeared,  that  the  prior  and 
his  predecessors  had  used  to  pay  the  annuity  as  parson  i^  D.  and  not  as  priors^ 
which  parscHiage  was  appointed  to  the  said  priory  time  out  of  mind  j  and-  in 
the  writ  the  defendant  was  named  prior  oiuy,  and  not  parson,  and  therefore 
the  writ  was  abated.  See  14  Edw.  4. 4.  10  Hen.  7.  5.  In  an  action  of  waste* 
So  Bracebridge's  case,  14  Eliz.  Plowd.  420.  The  case  put  by  Catkne,  If  the 
parspn,  patron  and  ordinary  make  a  lease  for  years,  and  afterward  the  lessee 
become  their  incumbent,  the  term  is  not  extinct,  for  he  has  the  term  in  his 
own  right,  and  the  inheritance  in  the  right  of  his  church,  which  see  30  Hen.  8. 
Dyer  43.  ( 1 )  A  parson  purchases,  and  after  leases  his  parsonage,  he  himself  shaU. 
pay  tithes,  notwithstanding  this  unity  ^  and  as  to  the  reason  of  the  other  side, 
that  if  such  discharge  <^  tithes  be  not  intended  by  the  statute,  but  only  a  dis* 
charge  in  law,  the  statute  should  be  in  vain,  the  same  is  not  so  5  for  if  the 
abbot  had  been  discharged  by  way  of  release  or  composition,  the  monastery 
being  dissolve^  the  appropriation  had  not  been  good,  if  it  had  not  been  sup-* 
ported  by  the  statute,  and  then  the  release  and  cmnposition  of  no  force,  and 
the  King  should  not  take  advantage  of  it,  but  by  this  statute ;  and  as  to 
Wharton" %  case  before  cited,  the  same  cannot  be  law,  for  it  has  been  held  upon 
the  statute  of  18  £lix.  of  Confirmations,  That  if  an  infant  make  a  lease  to  the 
King,  the  same  is  not  made  good  by  the  statute,  for  the  said  statute  extends  to 
imperfections  in  circumstances,  and  not  in  substance.  And  although  the  leaae 
be  not  good,  yet  because  the  matter  of  the  surmise  is  naught,  although  our  bar 
be  naught,  a  consultation  ought  to  be  granted,  also  our  base  is  weU  pleaded^ 
and  if  such  defect  be  in  it,  as  has  been,  objected,  the  same  ought  to  come  va 
by  plea  on  the  other  side  5  and  it  is  not  like  Htjfdon*^  case,  for  there  it  was 
found  by  special  verdict ;  nor  to  Cromxpf/f  s  case,  where  such  defect  was  in  the 
declaration,  and  so  no  ground  of  action.  As  to  the  traverse  it  is  good  enou^» 
as  if  special  bastardy  be-  pleaded  against  one  bom  before  the  mazriage,  and  so 
bastard,  the  other  party  shall  traverse  generally  the  bastardy,  and  not  the 
special  matter;  but  for  die  principal  matter,  in  this  unity  of  possession,  divers 
rules  have  been-.  5  Eliz.  in  the  common  pleas,  (2)  the  case  was.  An  abbot 
had  a  manor  within  the  parish  of  D.  and  a  composition  was  made  between  the 
parson  of  D.  and  the  said  abbot,  that  the  parson  should  have  yearly  certainr 
loads  of  wood,  out  of  thirty  acres  of  the  said  manor,  for>  and  in  recompence 
of  all  the  tithes  of  wood  there,  afterwards  the  parsonage  was  appropriated  to 
the  said  abbot  \  and  afterwards  the  house  was  dissolved,  and  the  manor  granted 
to  one,  and  the  rectory  to  another ;  and  it  was  held,  that  the  portion  of  the 
tithes  was  removed,  for  he  had  them,  ml.  the  manor  and  the  tithes,  in  several 
rights.  And  Manwood,  Ch.  B.,and  Pbbiam,  J.,  to  whom  a  case  depending 
in  the  chancery  was  referred,  concerning  the  dischaige  of  tithes  by  unity  of 
possession,  delivered  their  opinions :  That  wck  an  unity  is  not  any  dkchargc 
within  the  said  statute.    It  was  adjourned. 

(t)  Ante,  50.  («)  Moo.  .90.  snie,  58. 

M.  S3  Sc  34  £1.  A.  D.  1591.  Scacc.  Langky  v.  Haynes.  [Moo.  302.] 
In  an  action  of  T^  the  plea  side  of  the  exchequer,  debt  was  bnmgfat,  npon  the  2  Edw.  6« 
Uw  dedafation  *  ^^^  ^^^^^  damages,  for  not  setting  out  tithes ;  the  declaration  recited  the 
stated  the  stat.  '^^^  made  2d  Nov.  Anno  2  &  3  Edw.  6.  whereas,  in  truth,  this  day  could 
made  td  Nov.  DOt 

S  &  3  £.  6.  and  judgment  wai  arrested  alter  rerdict,  for  a  day  cannot  be  in  two  ycaxa  of  a  King's  leign. 
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not  be  in  two  y^an  of  the  aaid  King;  voA  for  tliir  reaiotaf  vpon  my  modon, 
tbe  judgment  was  arrested  afier  vexdict.  Also,  it  was  an  action  of  debt  upon 
the  statute^  and  the  defendant  pleaded  not  gmliy,  and  not  nil  debet,  and  yet 
adjudged  good. 

M.  33  &  34  El.  A.  D.  159U    C.  B. 
DuUingham  v.  Kjfeley.  [Cro.  £1.251.]  1  Leon.  58. 

Parson  of  Facknam's  case. 

PROHIBITION.    And  surmised  tbat  K.  the  defendant  being  proprietor     PtMntuftL 
of  the  parsonage  of  Sapston^  in  Suffolk^  had  sued  Curtis  in  the  court  '^^  Porttonlif. 
christian,  for  tithes  of  certain  land  in  the  parish  of  Sapston,  the  plaintiff  being  The  parson  of  SL 
parson  oi  Honington,  in  the  same    county,  came  in  pro  intereuc  wo,  and  f!!^  ff^J^* 
alleged  there  is  a  custom  within  the  parish  of  Si^ston,  that  the  parson  of  of  certain  la^ 
Honington  shall  have  thirteen  cheeses  for  the  tithes  of  these  lands  in  Sapston^  in  the  spiritual 
and  that  in  recompence  thereof,  the  parson  of  Sapston  had  thirteen  cheeses  for  court :  the  par-  • 
the  tithes  of  such  lands  in  Honington,  and  upon  this  matter  he  grounded  his  ^  ®'  .^'_?y 
prohibition,  alleging  that  he  had  pleaded  this  in  the  spiritual  court,  and  it  ^i^  fo!T 
would  not  be  received.    Ta^^dd  moved,  that  the  prohibition  lies  not,  for  it  is  probibitloa  mn 
for  one  that  is  not  sued,  and  it  is  not  reasonable  that  he  should  stay  the  suit  of  mised  that  then 
a  stranger.    Also  here  the  very  rieht  of  tithes  is  to  come  in  question,  and  not  ^i^w  ^  cuttom  in 
the  bounds  of  the  parish,  and  so  is  not  triable  here,  as  35  H.  6.  39  &  47.  (1)  ^  ^V^  ^  ^ 
and  14  H.  4.  17.  aie.(2)     Coke  contra, for  the  right  of  tithes  is  not  here  in  of  Hldi!^ 
question,  but  a  mocfuf  dodmamdi^  and  so  is  triable  here  5  and  this  was  a  good  have  thirteen 
matter  for  the  parishioner  to  fhad,  and  that  which  the  parishioner  may  plead ;  cheeses  for  th« 
he  that  comes  m  pro  interesH  maj  plead.    Gawdy,  the  parishioner  might  well  ji^hes  of  the 
plead  it ;  but  when  the  parson  of  another  parish  wUl  plead  it,  by  this  the  right  .    ^  ^^'  *°^ 
of  tithes  will  come  in  question  between  the  two  parsons }  20  Hen.  6.  18.  the  the]^''t£eptftt 
case  is,  that  when  the  right  of  tithes  is  in  question  between  two  parsons,  this  son  of  S.  had 
court  has  no  jurisdiction,  for  the  trial  of  the  fright,  &a  belongs  to  the  civil  thirteen  cheeses 
law,  31  Hen.  6.;  and  afterwards  the  court  was  of  opinion  to  grant  a  con-  for  the  tithes  of 
•ulution.    Sed  adjoumatur.  ST'^i^ 

thoogfat  acoosoltation  should  be  granted,  lor  though  the  paiishioiner  might  well  plead  the  modtu,  jet  between 
the  parsons,  the  very  right  to  tithes  was  in  questioni  and  not  the  bounds  of  tlie  parish,  and  so  triable  in  the 
spiritual  court. 

Where  the  right  to  a  portion  of  tithes  is  in  dispute  between  two  parsons,  and  not  the  boundaries  of  a  parish, 
prohibition  does  not  lie* 

(1)  Ante,  38*  (t)  Ante,  f9. 

H.  34  El.  A.  D.  1592.    B.  R.     Wentwarth  v.  Crispe.     [Moo.  912.]        1592. 

JT  was  adjudged  that  debt  lies  in  the  temporal  courts  for  not  setting  out  ^B^on  and  fems 
tithes.     And  husband  and  wife  may  join,  if  the  husband  be  seised  or  pos*-  niajr  join  in  an 
sessed  of  the  rectory  in  the  right  of  his  wife,  or  in  jointure  with  her.    And  fctionont£.6» 
upon  a  writ  of  error  the  jndgment  was  affirmed.  lL^'sed*rf"A« 

rectory  in  right  af  his  wife,  or  in  jointure  with  hen. 

E.  34  El.  A.  D.  1592.— B.  R. 
Green  v.  Piper.  [Cro.  El.  276.]  Moo.  912.  1  Gw.  l64. 

IT  was  held  by  the  justices,  that  a  house  in  London,  which  was  part  of  the  By  the  common 
possessions  of  a  priory  that  was  discharged  of  paying  tithes  of  their  pos-  ^^  no  tithes  are 
aessions,  yet  by  the  statute  of  37  Hen.  8.  2.  shall  be  diarged  for  tithes,  accord-  ^l^  ^ 
ing  to  the  ordinance  there ;  for  before  that  statute  no  dwelling-house  was  Houses  in  Lon» 
chargeable  for  tithes,  because  no  jwofit  ariseth  of  it  >  and  only  noblemen's  don,  though 
houses  are  excepted;  and  P.  35.  it  was  adjudged  accordingly,  and  a  con-  part  of  the  pos« 
tfiikatkm l«as  granted*  sMonsofone 

^A  VI    Of  the  greater 

pay  dtes  by  57  H.  e*  €•  for  no  honssi  are  excaptsd  la  that  itak  hut  those  of  oohkmem 
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I5n.  «4  El.  A.  D.  159A-    Oaac.    M^one  v.  Bond.  fToth.  184.] 

Tithes  an  deter-  TiT^  hord    declat^^  that  matters  for  tithes  are  determinable    ill  this 

mifttUe  ia  '*-^-'"  court. 

Cheery.  ^ 

E.  34  El.  A.  D.  1592.    B.  R. 
Scory  v.  Baber.  [Cro.  EI.  276.]  1  Gw.  l6S. 

Ctaunu  "PROHIBITION  against  the  proprietor  of  the  cfaurdi  of  South- Kiiby,  in 
Finding  straw  MT  ^hg  county  of  York,  who  sued  for  tithes  of  hay  5  and  surmised,  that  time 
£be  ^^1s  no  ^"*  ^  ™^°^'  ^^^  owner  of  these  lands  had  found  straw  for  the  body  of  the 
sood  Bodiu  in  <^^^i^l^>  ui  discharge  of  all  tithes  of  hay.  Coke  moved,  that  this  is  no  cause 
discharge  of  of  discharge,  for  the  parson  was  not  chargeable  with  it,  nor  had  any  benefit  by 
tithes  of  hay,  it ;  and  in  Hill.  30  El.  (1)  it  was  ruled,  Uiat  where  one  prescribed  that  he  had 
T^*"  \^ih  ^^^^^  ^  P*y  *^®  parish  derk  his  wages,  in  satisfaction  of  tithe  hay,  this  was  no 
MTson  had  a  *  discharge,  and  of  that  opinion  was  the  whole  court ;  but  if  he  had  alleged, 
benefit  from  it ;  ^^^  ^^  S^^^  the  straw  to  the  parson,  and  he  bestowed  it  in  the  body  of  the 
but  if  the  straw  church,  or  that  the  parson  had  a  seat  in  the  body  of  the  church,  it  had  been 

had  been  giyen  otherwise ;  and  thereupon  consultation  was  granted. 

to  the  parson, 

•Dd  he  bestowed  it  pn  the  body  of  the  drnicfa,  or  he  had  a  seat  in  the  body  of  the  choreb,  it  had  been  otherwise. 

(1)  Ante,  9S. 

E.  34  El.  A.  D.  1592.    B.  R. 
Xyw  V.  Watts.  [Cro.  El.  277.]  Moo.  908. 

I^aconsoltation  PROHIBITION  upon  a  libel  for  tithes  of  slate-stones.  The  defendant 
has  been  grant-  A  prayed  a  consultation,  for  that  heretofore  the  plaintiff  sued  a  prohibition 
of  competent  ju-  ^^  ^^  same  cause  in  chancery,  and  upon  the  same  libel,  and  thereupon  a  consul- 
fisdiction,  an-  tation  was  granted  ;  for  otherwise  he  shall  be  infinitely  vexed,  that  when  one 
other  court  will  court  grants  a  consultation,  he  shall  sue  a  prohibition  in  another  court.  And 
not  grant  a  se-  of  this  opinion  was  all  the  court,  that  he  shall  have  a  consultation,  if  before 
1^  f '^^e  a  consultation  was  granted  in  another  court  upon  the  same  cause.  And  it  was 
same  cause.  ^^^  ^^^  ^7  '^^  Justices,  that  no  tithes  are  due  of  a  quarry  of  slate  or  stone. 
Tithes  are  not  for  the  parson  may  have  tithes  of  the  grass  or  com  whidi  groweth  npon  ih» 
due  for  qaarries  surface  of  the  land  in  which  the  quarry  is. 
of  slate  or  stone.  _i^^^^.i_» 

E.  35  El.  A.  D.  1593.    B.  R. 
^^^^  Sherwood  v.  Winchcombe.  [Cro.  El.  293.]  1  Gw.  l64. 

Tithes  cannot  PROHIBITION.  The  pkintiff  declared  that  whereas  King  Henry  VIII. 
be  prescribed  i  yj^^A  seised  of  the  manor  of  D.  of  which  a  portion  of  tithes  of  such  a 
a  manor^^e^  place  was  parcel  time  out  of  mind,  &c.  conveyed  it  to  him,  and  he  was  im- 
fore  though  one  pl^&ded  in  ^e  court  christian  for  these  tithes,  olc.  and  upon  this  declaration  it 
may  prescribe  was  dertiurred  \  for  tithes  cannot  be  parcel  of  a  manor,  for  they  are  things 
to  *"*^^jff^"*  spiritual,  for  which  at  common  law  a  common  person  cannot  sue,  and  being  of 
nlllas^'^ of  *  ^^^^^^  nature,  cannot  belong  to  a  manor,  10  Ed.  3.  5.  9  Hen.  7.  46  Ed.  5. 
a  aamirry^  eotolia  /elonum  cannot  be  parcel  of  «.  manor,  and  although  the  King  may  have 
such  a  pnsscrip.  tithes,  yet  he  hath  them  not  as  a  lay  tee.  And  of  that  opinion  were  all  the 
tion  for  p&rtio-  Judges,  that  he  cannot  prescribe  for  tithes  as  parcel  of  a  manor ;  but  if  he  had 
nem  dedmonim  prescribed  to  have  decmam  partem  granorwn,  this  bad  been  good,  but  not  por- 
"      '  tionem  dedmarum,  and  a  consultation  was  granted.    V.  2  Co.  45.  b. 

M.  35  8c  36  El.  A.  D.  1593.    B.  R. 
Sherburne  v.  Clarke.  [Cro.  El.  S06.]  Mqo.  907. 

Where  the  right  DBOHlBiTION  against  the  parson  of  T.  for  suing;  for  titlies  oi  wood  of 
to  tithes  u  in  tCT  the  par)L  oi  Thachsty,  and  surmised,  that  he  ana  aH  those,  he,  time  out 
qoc^tion  be-  of  mitid,  &c.  had  used  to  pay  to  the  vicar  of  T.  ten  shillings  yearly,  for  aU 
ai3"Ir*'**'*Sbe  ^^^^^  ^  wood  growing  in  the  said  place  -,  and  the  proofs  were.  That  he  paki 
commoii  law  ^^  shillings  for  discharge  of  tithe-wood  in  the  park,  and  two  other  places. 
cottrta«iUnot    And  Cbfe,  Sdicotor,  Baaved  for  a  oonimltation ;  Sii^kmcw^  he  surmised  he 

paid 
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psid  so  mudi  to  the  Ticar  in  discharge  of  tithes  $  and  by  this  the  right  of 
tithes,  between  the  parson  and  Ticar,  is  to  come  in  question,  which  is  merely 
triable  in  the  court  christian,  as  it  hath  been  twice  adjudged  in  this  court, 
Mich.  28  &  29  Eliz.  inter  HwU  and  Bush,  (1)  and  £.  30  &  31  Eliz.  the  lady    _ 
Gre$ham$  case.  (2)     Second  cause,  the  proofii  do  no^  prove  the  prescription  i  interfen,  l7 
for  the  prescription  is  to  pay  ten  shillings  for  the  tithes  of  the  wood,  &c.  and  being  properlj 
the  proo£i  are  of  that  park  and  two  cdier  pbces.    And  of  that  qunion  was  triAble  in  Um 
the  court,  for  both   points,  but   it  was    adjourned,  and  no  ooasultation  'P""*"^  «o«rt. 
Mraided. 

(0  Ant^  0a  («)  Ante,  94 

H^  36  El.  A.  D.  1594.     B.  R. 
Woodroffe  and  Cooke  v.  Bartue  [Owen,  13.]  \!^^tl^ 

TITOODROFFE  and  Cooke  brought  a  prohibition  against  Bartue  j    the  Whm  a  fibel 
^*     case  was  thus.  itagsinittwo 

Hie  abbot  of  Lande^  let  knd  to  one  Rasion,  for  ninety-nine  years,  who  let  £7im^^^ 
the  same  to  Woodrom  for  sixty  years,  who  granted  pared  of  the  said  land  to  and^  demtli  ' 
Cooke  during  the  whole  term.  And  Bartue  libelled  against  them  both  in  the  ^.  one  tball  n«t 
spiritual  court  for  tithes,  and  they  joiped  in  a  prohibition.  ,  ^bate  tbe  writ 

Godfrey,  They  may  not  join  in  a  prohibition,  for  by  the  statute  of 
34  H,  6.  13,  if  two  men  are  sued  in  the  court  christiao  for  slander,  battery, 
&c.  which  are  seyeral  in  themselves,  there  they  cannot  join  in  a  prohibition ; 
hut  where  they  are  sued  for  the  finding  of  a  lamp,  &c.  by  reason  of  their 
land,  there  they  shall  join  ;  but  in  this  case  the  tithes  are  several.  But  it 
was  resolved, 

1.  That  their  joining  in  the  nrohibition  was  good  enough. 

2.  That  the  death  of  one  or  them  shall  not  abate  the  writ  of  prohibition, 
because  nothing  is  by  them  to  be  recovered,  but  they  are  only  to  be  discharged 
of  tithes. 

E.  36  El.  A.  D.  1594.    B.  R. 
Tryor  v.  Betts.  [Cro.  EI.  317.]  Moo.  907.  Fryer  v.  Bestney.         Though  the 

PROHIBITION  far  suing  for  tithe-bay  in  Chartres,  and  surmised  that  the  ^^llJJ^^n***'*^^ 
defendant  is  parson  imparsonee  of  the  parsonage  of  Chartres,  and  that  ^^  vlcar^ali 
there  was  a  vicar  of  Chartres^  of  which  the  defendimt  was  patron,  &c.  and  be  tried  in  the 
that  time  out  of  mind,  &c.  be  had  used  to  pay  to  the  said  vicar  in  full  satisfaction  spiritual  court ; 
of  the  tithes  of  hay  oi  the  jplace,  where,  &c.  six  shililDgs  and  eightpence  per  ^^^^^  *. 
annum,  and  the  pasturing  of  a  horse  in  the  same  place.    And  Go^rey  moved,  gubj^t^di^ 
that  it  was  no  good  surmise,  for  by  it  the  right  of  tithes  came  in  question,  to  pote  it  was 
whom  they  were  to  be  paid,  to  the  parson  or  vicar,  as  31  Hen.  6.  and  6  £d.  4.  doabted  whe- 
are,  and  BusK%  case  in  this  court.(3)     Gawdy  and  Popham,  where  the  right  of  ther  a  prohibi- 
tithes  is  to  come  in  question,  this  shall  be  tried  in  the  court  christian,  and  it  is  ^J*5i^*JI^ff*' 
no  plea,  he  has  used  to  pay  tbe  tithes  to  the  vicar,  for  then  he  confesses  he  ^m  ^^  ,j|^y^  ^ 
ought  to  pay  tithes  \  but  the  question  was  who  should  have  them ;  and  this  Morfus.  Besides, 
shall  be  tried  in  the  court  christian  3  and  that  was  the  reason  in  BusKs  case,  the  spiritaal 
for  there  he  pretended  he  was  to  pay  tithes  in  specie :  but  here  is  only  a  moiiu  conrt  will  Dot 
decimandi,  which  though   he  pleads  it  to  be  to  the  vicar,  in  discharge  of  p|^^^|^|e- 
tithes^  vet  it  is  good,  for  otherwise  there  will  be  a  great  mischief,  for  the  rest  of  ifae  vicar, 
spiritual  court  will  not  allow  a  plea  of  modfu  dedmandi,  but  only  of  papneiSt  nor  payment  to' 
oif  tithes  in  kind  5  and  they  will  not  allow  him  to  plead  the  interest  of  tbe  him  in  discharge 
vicar,  nor  paymeut  to  him  for  discharge^  but  he  ought  to  come  in  pro  tnUreme;  ^  tithes  clsiined 
and  if  he  wiU  not  come,  but  collude  with  the  parson^  to  charge  the  parishioner  i^^^/^^  ^' 
to  pay  tithes  in  specie,  he  shall  be  charged  to  pay  other  tithes  than  h^  has  ^ggbt  to  come 
used,  and  therefore  the  common  law  shall  aid  him,  and  especially  as  this  Q^8P  in  pro  intm'eae 
is,  as  it  was  moved  by  Tanfidd,  that  the  defendant  is  patron  of  the  vicarage,  «*« ;  tbcrefore 
and  the  vicar,  in  consideration  of  these  tithes,  discharges  him  of  all  spiritu^  ^^u^"S\ie'^ 
care  and  charge.  Fennbb  and  Clench  inclined  to  this  opinion,  Et  adjoumatur,  ^\\^^^  ^  ^^ 

<3)  Ante,  90,  fine  tu  come. 

E.  36 
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1594. 


E*  36  El.  A.  D.  1504.     B.  It 
Hame'a  case,  Mus.  Brit.  MS.  Hai^.  No.  50.  46,  h.  (1)  1  Gw.  165, 


Trees  onoe  pci*  /^NE  Rome,  parson  of  a  churcb  in  Essex,  libelled  in  the  spiritoal  court  for 
Alleged  as  Om-  Vr  ij^j^  wood,  viz.  the  branches  of  pollards,  and  alleged  that  they  had  used  to  be 
md'^  tit^lbr  ^P^  every  fomteen  or  fifteen  years.  And  the  c^endants,  in  the  spdritaal 
the  IcnpiniEs,  ooort,  bnnight  a  prohibitioD,  and  alleged,  that  the  body  of  the  trees,  for  which 
though  cQt  '  he  libelled  for  the  tithes,  was  timber,  and  therefore  they  oo^t  not  to  pay 
ereiT  fourteen  tithes  for  the  loppings.  Aiid  so  was  the  opinion  of  the  court ;  for  the  body 
V  ^^^  ^-7"*  ^^  privileged,  that  which  comes  from  the  body  shall  be  jprivileged  also, 
^tiS^Dt  ht  ^"^^^  ihere  bs  a  usage  to  the  contrary.  For  by  Popbam,  C.  J.  tithes  may  be 
be  paid  for  the  P^^  ^^^  ^^  loppings,  and  yet  the  bodies  be  priyileged,  but  this  must  be  by 
loppings  and  reason  of  usage;  as,  if  a  man  lop  a  tree  which  is  under  the  age  of  twenty 
yet  Che  tree  be  fears,  and  not  timber  at  the  time  of  the  lopping ;  if,  afterwards,  the  tree 
privileged,  hot  become  timber,  and  above  twenty  years  of  age,  and  it  had  used  to  be  lopped 
ieuoa  G?iinJe^  every  twelve  or  fourteen  years,  it  shall  pay  tithes ;  but  this  shall  be  by  the 
as  if  a  manlop  ^i^S®*  And  he  said,  there  were  but  fiew  trees  in  England  of  this  nature, 
a  tree  which  is  under  the  age  of  twenty  years  and  not  timber  at  the  time  of  the  lopping,  if  it  beoome  timber 
and  above  twenty  years  of  age,  and  it  ha4  nsed  to  be  lopped  erery  twelTO  or  fourteen  years,  it  shall  pay  tithes, 
but  only  by  reason  of  the  usage. 

(1)  "  Reports  of  cases  in  B.  R.  and  Ei-      Elisabeth."    See  Catalogoe  of  Haigr.  MSS. 
chequer  from  the  S4th  to  the  39th  of  Qneen      London.    iai8. 


A  portion  of 
tithes  will  pass 
by  the  word 
hereditaments. 


T.  36  El.  A.  D.  1594.  3.  R. 
Hungefford  v.J£owland.    [Dy.  in  M.  43.]  1  Gw.  118.  n.  a. 

IN  an  action  of  debt  the  condition  was,  that  the  defendant  should  suffer  the 
plaiotiflF,  &c.  quietly  to  enjoy  his  manor  of  D.  in  the  parish  of  S.  (where 
the  defendant  was  parson)  and  all  his  other  lands,  tenements,  and  heredita- 
ments there  in  such  and  the  like  sort  as  -the  hXher  of  the  plaintiff,  &c.  enjoyed, 
&c.  without  interruption,  suit,  or  denial,  &c.  The  defendant  pl^ed  condition 
performed^  the  plaintiff  replied,  that  his  father,  for  the  space  of,  &c.  before, 
was  seized  of  the  said  manor  of  D.  and  of  a  portion  of  tithes,  by  reason 
whereof  he  held  the  land  discharged,  and  now  the  defendant  has  libelled 
against  him  in  the  spiritual  court,  &c.  Resolved,  that  the  condition  was 
brolien ;  for,  notwithstanding  the  unity  of  possession,  the  manor  and  the  por- 
tion of  tithes  of  the  manor  continue  seTeral,  and.  both  descend  to  the  plaintiff, 
so  that  at  the  time  of  making  the  obligation,  and  afterwards,  the  manor  is  dis- 
charged of  tithes }  wherefore  judgment  was  entered  for  the  plaintiff,  especially 
because  of  the  word  hereditament  in  the  condition. 


Issoe  upon  a 
modos  of  four* 
pence  in  lieu  of 
tithe-hay  on 
fifteen  acres  of 
land.   The  jury 
found  the  mo- 
dus, but  that 
part  of  the  land 
was  never 
mown ;  bekl 
that  this  verdict 
finding  contrary 


T.  36  El.  A.D.  1594.  B.  R,    JFofco^  v.  Ridge.  [Cro.  El,  333.] 

"PROHIBITION  for  suing  for  tithe-hay  upon  fifteen  acres  of  land,  ten  acre^ 
-*-  of  meadow,  and  seven  acres  of  pasture,  and  surmises,  that  he  and  all  those, 
&c.  time  out  of  mind,  &c.  had  used  to  pay  four-pence  yeariy  in  satisfaction  of 
all  tithes  of  hay  cut  there,  &c.  and  issue  upon  it  3  the  jury  find  the  prescription, 
but  that  part  of  the  land  was  never  mowed,  but  shew  not  what  part  in  certo. 
The  question  was,  if  this  verdict  be  certun  enough,  and  for  whom  it  was  found, 
and  it  was  adjudged  for  the  plaintiff;  for  both  parties  are  agreed,  that  all  the 
land  had  been  mowed,  and  the  finding  contrary  to  it  is  void ;  and  the  verdict 
is  certain  enough. 

was  for  the  plaintiff,  for  both  parties  were  agreed  that  all  the  land  bad  been  mown  \  and  the 
to  it  is  void. 
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T.  36  El.  A.  D.  1594,    B,  R. 
Higham  v.  Best.  [Owen.  58.]  &  74.  [Cfo.  El.  46«.(1)]  4  Gw.  1568.      JJJ^, 

IN  an  actiAi  oi  trespass  by  the  parson  of  Wickhambrooke  in  the  county  of  A  near  was  «i- 
8niFdk^  against  the  yicar  of  the  same  place^  for  taking  of  tithes^  on  the  d<i^^  ^J  ^^ 
general  issue  the  jury  gave  this  special  verdict :  J^  ■•  ",JJ5J^ 

That  the  place  where,  &c.  was  a  place  called  B.  the  freehold  of  I.  S.  and  matofthetluiea 
parcel  of  the  manor  of  Hadmanshall,  and  found  that  the  pope  as  supreme  of  a  manor,  and 
ordinary,  heretofore  made  such  an  endowment  to  the  vicarage  in  these  words ;  it  was  held  to 
voAuotav  quod  viearku,  &c.  kabeb^  tertiam  partem  dedmarum  Bladorvm  Sf  Fiem  V^^j!^  ^ 
quamodocunque peroementem  de numeric  de  Badmmukail, — Owen,  wtUu totf^T 

And  whether  the  vicar  thereby  should  have  the  tithes  of  the  third  part  of  the  ii^mifmf,  via. 
demesnes,  and  of  the  freeholders  also,  was  the  question.    And,  after  argument  tbroogh  all  the 
at  the  bar,  it  was  resolved  by  PoraAM  and  FIbmneb  (for  the  other  justices  were  i>»>>ts  of  the 
not  in  court)  that  the  vicar  should  have  tithes  as  well  of  the  freeholdeiB,  as  of  ^|^^  ^ 
the  demesnes.    ForFiKNKB  said,  that  an  endowment  is  to  be  construed  ac-  BMde  socha 
eording  to  the  intent  of  the  parties,  which  (without  doubt)  was,  that  the  vicar  gnat  befoce  tha 
should  have  tithes  throughout  the  manor.    And,  therefore,  if  the  Queen  grant  coodcU  «f  Latt^ 
nnto  me  conusance  of  all  pleas  within  the  manor  of  D.  I  shall  have  conusance  r*''^^  ^^'^^ 
of  pleas  between  the  freeholders  of  the  manor.  —  PoPHikM.  If  the  Queen  grant  r*T^.**!!?*ll7 
me  fiee-wwi«n  within  my  mimor  of  D.  I  (haU  have  it  within  my  ow^  de.  t^Z^ 
mesnes  only,  for  ff  otherwise,  the  Queen  should  impose  a  charge  upon  another  Grants  ought 
person,  which  the  law  will  not  suffer :  so  it  is,  if  the  lord  grant  a  rent-charge  not  to  be  re- 
out  of  his  manor.    But  if  the  Queen  grant  unto  me  felons'  goods,  or  waifi  and.  **'?™^  ^  ^^^ 
atraysy  within  my  manor,  I  shall  have  it  in  the  lands  of  the  freehdders.    For  it  ^^^^^iq  ^ 
18  a  liberty  due  to  the  Queen,  which  she  may  grant,  ftnd  is  not  any  charge  to  oonstrued  ac- 
the  subject :  for  she  has  it  in  every  man's  land,  and  therefore  may  grant  it  to  cording  to  t^ 
any  other.    So  this  composition  does  not  create  a  new  charge,  but  is  a  disposing  intent  of  the 
of  the  ancient,  which  was  due  by  the  tenants  3  for  it  runs  through  all  the  limits  P*''"^'* 
of  the  manor,  as  well  to  the  freeholders,  as  to  the  demesnes.    But  if  the  lord 
had  made  such  a  grant  before  the  council  of  Lateran,  it  would  not  have  charged 
liis  fireeholders,  but  his  own  demesnes  only.    And  it  was  adjudged  accordingly 
far  the  vicar. — (CrokeO 
%(}}  In  some  editions  of  CroJIta,  the  numbers  of  the  pages  from  457  to  470  indosiTe  are  repeated. 

M.  36  &  37  El.  A.  D.  1594.    B.  R. 
MantelFs  Case.  [1  We.  Rep.  19.]  M.S.  Hargr. 

JtfANTELL  brought  an  action  of  trespass  against  a  viear  for  the  tordous  ^'^^ae  in  an 
■^  ■*•  -taking  of  certain  logs  of  wood;  the  defendant  says,  that  he  is  vicar  of  the  *^*""\jl  Jj^ 
aaid  parish  where,  &c.  and  that  the  plaintiff  set  out  the  wood  for  which  the  ^^|[ded,  thathe 
action  is  brought  as  the  tenth  part  for  the  tithes,  and  that  the  plainti£F  com-  took  certain 
manded  the  defendant  to  take  them ;  it  was  now  moved  at  the  bar,  that  the  wood  as  iitfaei!» 
plea  is  double,  one  that  he  took  them  as  tithes,  the  other  that  he  took  them  by  ^  ™?^'!^ 
command  of  the  plaintiff;  ted  non  ailocatwry  for  the  command  is  unnecessary  ^"^^  betonaa 
and  but  surplusage,  and  the  substance  of  the  plea  is,  that  this  wood  belonged  ta  him,  as  of 
to  him  as  tithes  $  another  exception  was  taken,  for  that  the  defendant  does  not  common  right  it 
diew  that  the  tithe  of  wood  belongs  to  him,  for  of  common  right,  tithes  of  belongs  to  the 
wood,  &c.  belong  to  the  parson  and  not  to  the  vicar;  to  which  the  court  P«f»on,  andJw 
agreed^  wherefore  a  day  peremptory  was  given  to  him  to  amend  his  plea.  to^amen^hia 

♦  plea. 

M.  36  &  37  El.  A.  D.  1594.    B.  R. 
Buckhur$t  v.  Neumton.     1  We.  Rep.  29-  b.  (1)    Cro.  El.  347. 

Goldsb.  127.    S.  C. 

/^NE  libels  in  the  spiritual  court  for  tithe  of  billet,  faggot,  and  talwood,  and  ProhibitioB  for 
^^  avers  that  this  comes  from  birch,  maple,  hazel,  and  thorn :  upon  this,  pro-  '^^9  ^^r  tithe 

(1)  This  report  of  the  case  very  nearly      has  been  generally  known  as  Nem»t9n,  thave  making  his  libel 
corresponds   with   that   of  GonldMorougb.     jcoatinued  it  aob  forfiigaots. 

Wtre  ealli  the  defendant  Newmmt,  bat  as  it  ^* 
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1594U        hibition  is  sued  upon  tbe  suggestion  that  it  comes  from  oak,  ash,  elm,  and 
,  BvoKsuBiT     beech;  and  in  the  spiritual  court,  dthough  one  libei  for  wood  of  one  nature  and 
^  this  is  found  of  another,  yet  sentence  will  be  given  for  the  plaintiff.  — ^  Curia.. 

'^^'^^^*  It  is  not  reasonable,  for  it  is  absurd,  and  therefore  we  will  hear  a  civilian  on 
which  were  of  this  point.  —  Coke,  If  a  consultation  be  not  granted,  adieu  to  tithes  of  all 
beech  and  wood ;  and  here,  in  truth,  in  each  faggot  of  birch,  tliey  put  a  great  piece  of 

^orn ;  defeat  gijj^  or  ash,  thinking  by  this  to  privilege  the  whoL^  fa^ot  from  tithe,  nam  crmat 
oonso^toSwD  ito  **  ^'"^  dolus,  —  Webb^  Cletk,  the  cunning  is  on  your  part  to  libel  for  faggot,  for 
quod  he  should  ^  7^^  ^^  libelled  for  maple,  birch,  or  hasel,  no  prohibition  would  have  beea 
not  meddle  with  Sued.  And  it  was  adjudged  in  this  court  in  Moltin%  case,(  1 )  one  libdled  for  bilkfc 
faggots  of  oak  of  faggot  generally,  without  shewing  of  What  wood  it  was  made,  and  from  the 
and  elm,  for  {headings,  upon  the  prohibition^  it  appeared  to  the  court  that  part  was  titheable 
of  inr^t^ood^  ^^^  P^*^  ^'^^  ^°^  VLi^n  this  they  never  got  a  consultation.  —  Coke*  It  does  not 
might  be  pot  appear  here  that  there  was  any  mixture,  so  the  case  is  not  like.  —  Webb,  Yon 
into  the  faggots,  have  no  right  to  have  tithe  of  faggot,  because  part  of  it  is  not  titheable,  being 
and  so  the  par-  oak,  SO  for  your  Covetousness  to  have  more  than  your  right,  you  have  lost  that 
^"th^tith  "^^  which  is  your  right.  Adfoumatiir.  Afiterwards  in  the  same  term,  it  was  moved 
the  lesidaef  again  by  OavUl,  who  said,  that  it  was  adjudged  in  Ltmt^t  case,  that  tAthea 
The  court  held  should  not  be  paid  for  haed  which  is  mixed  with  oak  in  faggots,  whidb  Gawdt 
that  the  special  denied.  —  FenKeIi.  He  ought  to  have  plelded  the  special  matter  pro  cotmU-' 
matter  must  be  tatione  habenda,  aS  to  that  which  is  hazel,  ^c.  for  so  it  was  done  between 
Mk^nddm'^  JMbi^jM,  and  Dawes  in  this  court,  for  I  have  seen  the  record  of  it,  for  it  was  in- 
wen  so  inter-  termixed  in  such  way.  that  it  could  not  be  otherwise  done )'  wherefore  as  it  is 
mixed  that  the  not  SO  done  h^re^  no  consultation  shall  be  granted  for  any  part  of  it,  because 
parson  conld  not  he  has  not  pleaded  specially  pro  consultatime  habeitda,  acowding  to  the  common 

do  otherwise,      form,  and  of  this  omnion  were  all  the  justioes.     ^aod  noia, 
but  that  no  con-  '  r  a 

•ultation  should  be  granted  as  it  then  stood.  It  was  said  that  in  the  spiritual  court,  though  the  libd  be  for 
wood  of  one  kmd,  and  it  is  found  of  another  kind,  yet  sentence  will  be  for  the  plamtiff. 

(1)  Ante,  86. 

M.  36  &  37  El.  A.  D.  1594.    B.  R.    Jesop  v.  Payne.  [Cr.  El.  363.] 

A  custom  to  pay  T)ROHIBrnON  prayed  for  suing  for  tithes  of  locks  of  wool,  suggesting, 
the  tenth  fleece  X  that  he  paid  the  tenth  fleece  of  wool  in  satisfaction  for  idl  locks,  and 
p  ^*  I**  ■•^"  tithes  due  for  wool.  Drew  moved,  that  the  prescription  was  not  good,  because 
locks  and  tithes  ^^  ^^  ^"^  ^  h&vt  the  same  thing,  and  of  the  same  nature  in  recompence,  and  it 
due  for  wool  ^ath  been  ruled  in  the  Queen's  Bench,  to  give  the  tenth  sheaf  in  satisfaction 
held  good.  of  the  tithe  of  com  and  rakings.  Is  not  sufficient  to  maintain  a  prohibition. 

It  wai  said  And  there,  in  33  Eliz.  in  the  case  of  SkakerUy  against  Sir  James  Ma/xin,  it  was 
^**^^^'  held,  that  it  was  not  any  prescription  to  have  cocks  of  hay  for  all  tithe-hay  j 
payoteks  of  ^^  ^^^  court  held,  that  in  tibis  ease  the  substance  of  the  prescription  was  good 
hay  for  aU  enough,  and  agreed  to  the  case  of  the  Takings  $  for  tiiiat  is  aa  good  com  as  any 
tithe  hay.  other,  but  locks  be  not  of  the  same  value  with  the  fleece }  but  in  regard  of  a 

of  ^^^S?^*^^  fsuH  in  the  suggestion  that  it  was  not,  (that  they  usually  had  paid,)  &e.  which 

««!L;»»  1!!.«.»^  ^  issuable,  it  vras  not  good :  and  tberdfore  they  hdd,  that  consultation  should 
emmmg  to  state  j^  '  o  ^  '  . 

"  that  they        be  avnirded. 

asuaUy  paid,  be."  whkh  is  issuable,  is  not  good  in  prohibition,  and  a  consultation  fthtU  be  awarded  for  fh« 

defect.  ^ 

J^^         E.  37  El.  A.  D.  15fl5.    B.  R.     ^aughan  v.  Beat.  [Cro.  EI.  393.] 

Qu.  Whether  a  PROHIBITION  being  prayed  for  suing  in  the  spiritual  court,  for  the  tithes 

prohiUtion  will  X    of  lands  holden  o£  the  Queen  t»  capite.    It  was  now  moved,  that  consul- 

tual'court'foT'  ^^^  should  be  awarded ;  for  that  there  is  not  any  cause  to  grant  a  prohi- 

suing  for  tithes  I^itio'n :  for  then  he  never  should  have  any  remedy  for  them  :  for  if  he  may  not 

of  lands  holden  sue  for  them  in  the  spiritual  court,^  he  cannot  sue  for  them  here.    And  all  the 

ofthecrowntfi  oourt  hekl,  that  a  pvohibition  lay  nOt :  for  although  N.  B.  R.  401.(1)  is,  that  u 

e^r^^  prohibition 

(1)  "  In  some  cases  a  num  shall  have  a  "  man  be  the  King's  tenant,  and  holds  of  him 
''/pnihibitien  when  be  is  sued  in  Ae  spititosi  *'  la  chief  by  knight^l  service,  and  is  sued  in 
"coutforthe  tithes  of  his  laads.    As  if  a      *<  the  nfvilitiid  oovrt  for  the  tithes  of  thed»> 
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prohibition  lies  in  this  caae^  yet  that  is  to  be  intended  where  it  is  sued  in  chan- 
cery, where  peradyentme  they  iddy.glye  remedy  fof  the  tithes.  But  because 
they  were  imormed,  that  there  be  £e  Uk^  precedents  in  the  Queen's  Boach, 
they  said^  they  would  further  advise. 

"  meaoe  lands,  he  shall  have  a  prohibition  "  be  otherwise  charged  than  he  ought  to  he 

-hecm&tt  thc«e  lands  may  \  come  into  the  '*  charged,  and  therefore  the  same  ought  to  be 

"  Kiog^s  hands  bj  reason  of  wardship  or  hv  "  tried  before  the  King  iu  his  chancery."—- 

M  escheat;  and  then,  perhaps,  the  King  shall  F.  N.  B.  96.  b« 

M.  37  8c  38  El.  A.  D.  1595.    B.  R.    Green  v.  Bosekin.  [Moo.  420.] 

THE  case  was  argued  concerning  the  lands  of  the  college  of  Maidstone^  in  "^^f  J^S^ 
Kent.    The  stat.  31  H.  8.  gave  all  colleges,  &c.  dissolved  to  the  crown,  Jfjf*^^^£ 
in  which  stat.  there  is  a  clause  that  the  King  and  his  patentees  shall  hold  dis'-  ^^  ^^^^  ^ 
charged  of  tithes,  as  the  abbots  held  at  the  time  of  the  dissolution  $  afterwards  perpeioal  anity 
the  stat.  1  £.  6.  gave  to  the  crown  all  colleges,  but  no  clause  of  exoneration  m  fce  of  the 
from  tithes,  for  which  the  parson  libelled  in  the  spiritual  court,  and  the  fanner  ^^^t}!^ 
of  the  land  brought  prohibition  upon  the  stat.  31  H.  8.    And  three  points  were  Jj^ihl  tSme  of 
considered  by  the  judges.     1.  Whether  the  colleges  shall  be  now  said  to  be  the  dissolutloo, 
given  to  the  crown  by  31  H.  8.  or  1  £.  6.  and  all  the  judges  were  clearly  of  it  was  a  soffi- 
opinion,  that  the  King  had  them  by  1  £.  6.  for  it  is  the  latter  stat.  although  it  cient  dischaiige 
contain  no  negative  words,  viz.  that  he  had  them  by  this  stat.  and  no  other,  u^^'^^^^ 
2.  Whether  the  King  should  have  the  land  by  1  £.  6.  and  be  discharged  of  pe~^al  unity 
tithes  by  31  H.  8.  so  that  he  should  take  the  tithes  by  the  latter,  and  the  of  the  parsonage 
land  by  the  former,  for  the  former  does  not  give  the  tithes,  (1)  although  it  says  and  land. 
that  the  King  should  have  the  lands,  in  as  ample  manner  and  form  as  the 
colleges,  which  does  not  exteud  to  tithes,  but  the  estate  in  the  land.    And  of 
this  the  judges  doubted.    And  Popham  and  Feicnbr  thought  that  he  should 
not  hold  the  land  discharged  by  31  H.  8.  which  he  had  by  1  £.  5.  —  GAWinr. 
E  contra,  ideo  fiutre,    3.  If  unity  without  composition  or  prescription  was  » 
sufficient  discharge  of  tithes  by  31  H.  8.  and  they  all  agreed  that  it  wasj  but 
Gawot  said,  that  there  ought  to  be  umty  of  the  parsonage  and  the  land  in  the 
religious  persons  for  time  whereof,  &c.  before  we  dissolution.    Pophah  Mid 
FsNNBB  e  contra,  for  if  there  be  perpetual  unity  iafe€  of  the  rectory  and  iafee 
of  the  land,  at  the  time  of  the  dissolution,  this  is  sufficient  by  31  H.  8.  and  no 
consultation  was  ever  granted  out  of  the  King's  Bench  upon  perpetual  unity. 

(t)  Moore  Hterally  should  be  translated,  by  the  firtt,  the  first  in  point  of  timei  vis. 

^  So  that  he  sbodd  Uke  the  ^bes  by  thb  St  H.  8.  and  by  the  latter  the  1  E.  6  and  not 

**ftrti  statute,  and  the  land  bv  the  latter,  for  considering  the  coostrnctioo  of  bis  pieoediBg 

**  the  ifltDsr  does  not  ffwe  the  tithes,"  meaning  sentence. 


B 


M.  37  8C  38  El.  A.  D.  1595. 
Sharington  v.  Fketwood.  [Moo.  599*] 

^Y  all  the  Justices  i  if  a  iMurson  libel  for  tithes,  and  a  prohibition  issue,  wai  ^i^or  U^'  ^ 
^  he  libel  for  the  tithes  of  another  year,  before  the  first  libel  be  deteznxined  oneylNu-,  orV 
upon,  an  attachment  shall  be  granted :  so,  where  a  custom  is '  genend  flor  aU  one  be  sued  for 
the  inhabitants,  and  a  prohibition  is  granted  for  one  who  is  sued,  if  the  paraon  tithes  where  a 
sue  another  upon  the  same  ground  iot  tithes  before  the  first  is  determined,  P^J^  ^J^f ^™ 
attachment  lies  w  is  alleged  in  a 

anacnment  ues.  h  ^sh,  and  pro- 

hibitioa  granted,  and  before  k  be  decide  upon,  a  libel  tor  fHhes  of  another  jear,  or  another  parishioner  be  sued 
witfaa  the  snow  cuiton,  attachment  shall  be  granted. 


M.  37  &  88  Kl.  A.  D.  1595.    Hugton  v.  Prince.  [Moo.  599.]         Ti*«  •«  ?<>» 

I'  due  of  turkies 

T  was  held  that  tithes  were  not  payable  for  turkies,  or  their  eggs ;  nor  for  or  theb  eggs,  or 
tame  partridges  or  pheasants,  because/cns  naJtwrcs*  of  uune  par* 

tridges  or 
pheasants. 

M.37 
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1595.  M.  37  &  38  £1.  A.  D.  1595.  C.  P. 

^^s-^/  Gfysmanv.  Lewes.  [1  We.  Rep.  83,  141.]  No.  14.  pp.  44.  49. 

Cro.  El.  446.  Moo.  911.1  Gw.  l65. 

A  prascriptioii  T|OCTOR  Lewes,  panon  oi  Kinnland,  in  the  coanty  of  Hereford,  sued  in 
^^f<^£n  •*^  the  spiritual  court  for  tithes  of  cows,  oxen,  steers,  horses,  ice  Grisman 
of  all  the  ooni  ^  defendant,  there  (surmising  that  he  used,  &c.  to  pay  for  erery  mildi  cow 
in  the  sheaf,  one  penny  yearly,  and  for  every  other  cow,  one  half-penny  yearly,  in  reccHn- 
and  of  all  which  pence  of  all  tithes)  obtained  a  prohibition.  Warberion  moved  that  there  waa 
^r^i^'^'to  hi!  ^^  CBOU/t  for  a  prohibition,  for  tnis  conclusion  goes  in  dischaige  of  the  tithes 
paid  of  both  of  ^  '^^  ^7'  ^^  ^'^  ^  other  tithes ;  and  tlie  court  were  of  this  opinion, 
them.  It  is  also  ^^^  ^  WiiUams  (who  was  counsel  on  the  other  side)  was  absent,  they  gave 
viireasoiiable,  time  till  the  next  Monday,  otherwise  consultation  to  be  granted.  At  which  day, 
i»r  then  the  less  WUUams  contended  that  the  prescription  was  good,  for  he  prescribes  to  pay  for 
^^■^J^P"*  every  nulch  cow  one  penny,  and  one  half-penny  for  every  barren  cow,  in  dis- 
and  the  greater  <^b<^i^  ^  ^  tithes  of  cows,  oxen,  steers,  and  calves ;  also,  one  penny  for  erery 
part  left  to  be  vaaxt  in  discharge  of  all  tithes  of  mares,  horses,  and  colts  >  ana  it  seemed  to 
raked.  him  that  it  was  good,  for  he  does  not  prescribe  here  in  non  decimando  (as  has 

Payment  of  been  said)  but  m  modo  dtcmandi.  A  man  is  to  pay  one  penny  for  each  cow,  &c. 
tittes  of  one  and  of  these  oows  for  which  he  pays,  all  the  other  things  for  which  the  tithes  are 
^^'"'tiS^^  ^  demanded,  are  but  the  increase,  and  then  for  one  thing  one  tithe  is  sufficient ; 
for^e^e  hi  ^^  ^'  ^'  ^*  ^^'  ^'  ^^  agistment  tithes  shall  not  be  paid,  for  that  the  parson  had 
.kind  of  another,  tithes  of  the  beasts  which  feed  there,  so  here.  Warherton^  e  contra^  to  prescribe  w 
bat  Waknadey  non  dechnando  is  directly  contrary  to  the  law  of  God,  for  tithes  are  commanded 
•aid  that  money  to  be  paid  by  God,  but  the  manner  of  the  payment  is  by  the  constitution  of  the 
fiicti  ^  fe  '^^^  church,  and  this  is  the  reasonwhyonemay  prescribem  modo  dedmandi;  the  opinion 
or  all  tith<^r"^  ^  FUxhtrbert,  that  tithes  shall  not  be  paid  for  coal,  nor  for  agistment,  cannot  be 
WabnedM  held  ^^ '  ^^^  reasons  as  to  the  coals  are  two  $  1st.  they  do  not  renew  annually,  but 
thatnotUhes  ^faat  is  no  reason,  for  wood,  saffron,  and  liquorice,  and  many  other  things,  are 
were  properly  titheable,  although  they  do  not  annually  renew ;  the  other  reason  is,  that  tithes 
doe  for  agist-  are  paid  for  the  vesture  of  the  land,  and  then  two  tithes  shall  not  be  paid  for  the 
ment,for  the      j^ng  j^j .  ^j^j  |[jjg  |g  ^^  ^^  fo^  q£  every  several  commodity,  tithes  shall  be 

ti^fraefaold  ^  P^^ '  ^^^  ^^  herbage,  in  one  case  it  shall  be  paid,  and  in  another  not,  for  no 
hot  if  a  parish-  tithes  shall  be  pfdd  for  the  agistment  of  kine,  sheep,  oxen  for  the  plough,  for 
ioner  would  con-  these  beasts  which  depasture  there  pay  tidies  of  themselves*;  but  for  the 
vert  tillage  into  agistment  of  barren  cattle,  steers,  colts,  or  horses,  which  are  not  employed  in 
[T^  the*^!  ^ulage,  tithes  shall  be  paid,  for  no  other  profit  is  derived  from  these  beasts : 
son  i^fat^w^'  ^^  ^^'^  ^^  prescribes  to  nay  so  much  for  kine  and  so  much  for  mares,  whidi 
gest  ooTin  to  cannot  be  a  recompence  for  the  other  beasts^  for  they  ought  to  pay  tithes  of 
defraud  bun  of  themselyes,  no  more  than  one  can  prescribe  to  pay  hay  tithe  for  grain,  and  all 

aU  ^^'  ^^  ^^  ^^^^'  ^^  ^^  ^^  ^^  ^^"^  ^^  ^^  ^^^  Mortjofi  here,  who  prescribed 
jndmhdrthat  ^  ^^  ^^  tenth  part  of  his  com  in  the  sheaf,  in  discharge  of  aU  other  com 
the  opinion  in  f^k^  ^^d  not  in  sheaf,  which  was  held  a  void  prescription,  which  is  to  be 
F.N.  B.  was  discharged  of  one  tithe  by  the  payment  of  another ;  so  nere,  he  prescribes  for 
itot  law,  and  part,  viz.  for  mares  and  kine  ta  nwdo  dedmandi,  and  this  is  good ;  but  for  the 
bT^lodf  *^"*^  other  part,  viz.  for  the  steers,  &c.  he  prescribes  m  mm  dedmando,  which  cannot 
agistment  ihoii-  ^  E^»  wherefore  we  pray  a  consultation.  —  Walmslbt.  FUzkerbert  says, 
modo  wm  agatur  ^^  goo^l  reason,  that  no  tithes  are  due  for  herbage,  for  it  is  «ot  a  chattel 
for  agistment  of  severed,  but  is  part  of  the  freehold,  and  annexed  to  it,  and  no  tithes  shall  be 
milch  kine,  paid  for  anything,  unless  it  be  a  chattel  severed,  and  Fitzkefhert  andtthe 
f'*°i^?^";.    ii€8:wfer  say,  that  piohibitioa  shaU  be  granted  to  a  suit  fortidie  of  agist- 

or  Oiner  beasts    _ .     i_  ^  •  *  *    ^i.   .  •  i   **   . .        i  e         «  t 

for  prorision  of  ^^"^  *  ^^  ^^  seems  that  upon  speaal  matter  shevm  (as  where  one  employs 

the  house.         hsiA,  which  had  usually  been  tillea  or  fed  with  kine,  for  the  depasturing  barren 

cattle,  from  which  no  tithe  arises)  consultation  shall  be  granted ;  but  prtm^ 

fade  no  tithe  shall  be  paid  for  i^stment,  according  to  Rtzkerieri.    And  I 

ccmceive  that  this  usage  to  pay  tithe  for  herbage,  arose  from  the  Constitution* 

of  the  bishops,  which  were  made  from  time  to  time,  to  prevent  the  fraud  of  the 

parishioners  by  taking  the  tithe  from  their  parsons ;  and  then  no  tithe  being 

^  origioally  due  for  colts,  calves,  &c.  it  seems  to  me  diat  this  prescription  to  pay 

acer- 


TITHE,  CASES.'  1 13 
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a  oertatn  max  in  reoompeace  for  the  tithes  of  them,*  and  of  kine  for  which  tithes 
are  due,  is  reasonable  and  good.. —  ANDERaoN.  Tithes  without  doubt  are  due 
by  the  law  of  ^Ood,  and  consequently  by  the  law  of  the  land.  The  prescrip- 
tion is  .  not  good^  unless  he  pay  some  consideration  fpr  every  thing  for  which 
tithe  is  due,  and  therefore  one  cannot  prescribe  to  pay  the  milk  of  a  cow^  in  re- 
compence  of  the  calf,  for  tithes  shall  be  paid  for  both ;  and  tithes  are  due  for 
agistment,  for  otherwise  every  one  would  employ  all  his  land  in  feeding  barren 
cattle,  and  so  no  tithe  would  be  paid,  and  the  prescription  in  the  case  of 
Morrittm  cannot  be  good,  for  then  he  could  make  ten  sheaves  of  com,  and  pay 
tithes  of  them,  and  leave  all  the  rest  scattered,  therefore  it  is  unreasonable. — 
Beaum ONB.  This  prescription  cannot  be  supported  by  the  reasons  before  given, 
and  the  stat.  2  Edw.  6.  for  the  payment  of  tithes  is  in  the  affirmative,  and 
does  not  make  any  bad  custom,  which  was  before  used,  good,  but  only  provides 
that  tithes  shall  be  paid  in  the  same  manner  as  of  right  they  used  to  be  paid 
forty  years  before  the  making  of  the  statute,  and  therefore  will  not  aid  this 
custom. — Walmeslet.  I  do  not  contend  that  tithe  of  one  thing  can  be  a 
satisfaction  for  the  tithe  in  kind  of  another  thing,  but  money  may  be  a  satis- 
faction for  many  or  all  other  tithes  Et  adjournatur.  And  afterwards,  M. 
37  &  SS  Eliz.  Webster  morreA  for  a  consultation.  fVilUanu,  the  Register  has  a 
writ  of  prolubition  against  a  parson  who  demands  tithe  <^  agistment ;  and  we 
have  prescribed  to  pay  for  every  milch  cow  one  penny,  and  for  each  barren  one 
a  half-penny,  in  discharge  of  all  tithe  of  kine,  oxen,  steers,  calves,  &c.  and  this  ^ 
is  good,  for,  for  barren  cattle  no  tithe  shall  be  paid. — Owen.  So  the  parishioner 
might  keep  one  cow  for  which  he  will  pay  one  penny,  and  have  one  hundred 
oxen  for  which  he  would  pay  no  tithe  at  all,  which  is  unreasonable,  whereupon 
the  whole  court  agreed  a  consultation  should  be  granted  unless  cause  were 
shewn  to  the  contrary  on  ^e  ensuing  Monday ;  at  which  time  Williams 
moved  that  the  consultation  might  be  staid,  and  Walmeslet  continued  of 
his  former  opinion,  that  properly  no.  tithe  is  due  for  agistment,  for  the  grass  is 
part  of  the  freehold ;  but  it  a  parishidner  would  convert  tillage  into  pasture,, 
to  agist  it,  then  the  parson  may  suggest  covin  to  xlefraud  him  of  his  tithes,  ^ 
and  opon  such  matter  have  tithes  from  him,  and  if  such  a  case  do  not  appe^  ■ 
to  ns,  I  see  no  reason  against  our  awarding  a  prohibition  j  but  as  to  the 
other  tithes,  I  agree  that  a  consultation  shoul4.be  awarded.  But  all  the  other 
justices  held  that  tithes  should  be  paid  for  agistment,  and  afterwards,  upon  the 
prayer  of  Williams,  the  justices  ordered  the  consultation  to  be  special  dummado 
non  agatur  of  tithes  for  agistment  of  pasture  for  milch  kine,  draught  oxen,  or 
oxen  or  other  beasts  for  provision  of  the  house. 

M.  37  &  38  El.  A.  D.  1595.  B.  R.    Jnon.  [Moo.  911.]         ^        WcU. 

PROHIBITION  was  sued  upon  a  custom  that  they  had  paid  three  half-  A  modus  of 
pence  for  the  wool  of  sheep  sold  after  shearing  and  before  Michaelmas,  foJthc  wooUf* 
and  adjudged  a  good  custom.     And  the  word  avis  is  equivocal,  and  extends  to  ^n  ^^^^   ^^ 
wethers'  as  well  as  ewes.  ofter  shearing 

Nota.  A  prescription  to  be  discharged  of  locks  of  wool,  ought  to  be  shewn  and  before  Mi- 

to  be  of  locks  casually  lost.  ^*"**'""  ^^^^ 

^  good.  Sheep 

(oeii)  is  a  doabtfvl  word,  and  extends  to  wethers  as  well  as  ewes.    A  prescription  to  be;  discharged  of  locks 

of  wool  ooght  to  be  shewn  of  locks  casually  lost. 

T.38EI.  A.D.  1596.    B.  R. 
Gttin  V.  Balser,  or  the  Archbishop  of  Canterbury's  Case.     [2  Co.  46.]        .  ^.^^ 

1  Gw.  189.  v,!^    ^ 

N  a.  prohibition  in  the  King's  Bench,  between  Green  and  Balser  ;  the  case    ^'  9**"*8«*» 
was,  there  was  a  religious  college  in  Maidstone,  to  which  the  rectory  of  chapeuTficcT* 
Maidstone  was  impropriate.    And  the  said  college  had  divers  lands  and  tene-  ^^^  not' come 
ments  within  the  said  parish  of  Maidstone,  and  all  was  giyen  to  the  King  by  to  the  crown  by 
the  statute  of  1  £.  6.     And  afterwards  the  rectory  was  conveyed  to.  the  bishop  Si  Hen.  8.  but 
of  Canterbury,,  and  the  lands,  parce)  c^  the  possession  of  the  said^coUege^  were  **Y  ^^m' 
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conveyed  to  the  lord  Cobham ;  and  now  the  fanner  of  the  loid  Cobbnm 
brought  a  prohibition  against  Balser,  farmer  of  the  said  rectory,  to  Whitgif^ 
archbishop  of  Canterbury,  and  in  his  prohibitlbn  he  aUeged  the  branch  of 
the  statute  of  31  H.  8.  concerning  discharge  of  tithes,  and  shewed,  that  the 
master  of  the  said  college  was  seised  of  the  said  lands,  and  of  the  said  rectory, 

IntidedtoT  «^«^  ^  '^^'>  ^  ^^  **  ^^^  *'™^  ®^  *^^  making  the  act  of  31  H.  8.  as  at  the 

discharge  of  making  of  the  said  act  of  1  £.  6.  and  held  them  discharged  of  tithes ;  and 

tithes  ander  shewed  the  Said  act  of  1  E.  6.  by  which  the  said  college  was  given  to  KingE.  6. 

the  former  ^j^^  thereupon  the  defendant  did  demur  in  law.    And  in  this  case  divers  qnea* 

'^i**  v'k    *  *  tJons  were  moved. 

z.  1  ne  Stat. 
31  H.  8.  says  "  as  freely  as  the  abbot  retained  the  same/'  and  it  was  said  tliat  it  was  the  intent  of  the  King  and 
the  makers  o^  the  act,  to  discharge  the  land  of  payment  of  tithes  in  the  case  of  anity  of  possession,  being  a 
general  case,  to  induce  purchasers  the  rather  to  purchase  the  land  for  greater  prices,  for  by  the  infinite  impoasi- 
bility,  and  impossible  infiniteness,  all  the  dischai^s  which  religions  hoases  had  oould  not  be  known. 

3.  If  land  had  come  to  the  King  by  the  stat.  31  H.  8.  then  by  force  of  the  branch  of  discbarge  of  the  payment 
of  tithes,  a  general  allegation  that  the  prior,  &c.held  the  land  at  the  time  of  the  di»soIution  of  the  said  priory  dis- 
charged of  the  payment  of  tithes,  without  shewing  how,  had  been  sufficient,  and  so  is  the  common  use. 

4.  But  although  lands  of  a  religious  person  that  came  to  the  crown  by  1  £.  6.  may  be  discharged  of  tithes 
^y  prescription,  composition,  &c.  yet  such  general  allegation  Is  not  sufficient  witliout  shewing  bow  he  «••  dis- 
charged, either  bv  prescription,  composidon,  or  other  lawful  means* 

5.  A  general  afiecation  of  unity  of  possession  of  the  rectory  and  the  land  is  not  sufficient  under  31  Ii«  8.  it 
must  be  a  lawful  and  perpetual  unity. 

6.  If  before  the  dissolution  the  farmers  of  the  demesnes  of  a  greater  monastery  had  paid  tithes,  &c  to  the 
abbot,  &c.  then  the  intendment  of  law  by  reason  of  unity  of  possession  (which  ought  to  be  time  oot  of  mind) 
that  the  land  was  discharged  of  the  payment  of  tithes  will  not  bold  ;  for  ttdritwr  proiunptiom,  donee  frobetur  m 
contrarium.  But  if  the  land  had  been  always  occupied  by  the  abbots  or  demised  over  and  no  tithes  at  any  tine 
paid  for  the  same  before  the  act,  although  the  land  be  conveyed  to  one  and  the  rectory  to  another,  yet  the  iaud  ii 
discharged  of  the  paymejit  of  tithes :  and  if  the  farmers  of  the  demesnes  had  paid  tithes  before  the  act,  the  same 
should  be  pleadea  by  a  defendant  in  prohibition,  and  issue  thereupon  might  be  taken. 

7.  General  words  shall  not  dischai^  lands  of  tithes^  for  tbey  are  not  issuing  out  of  land,  bat  are  things  dia- 
tinct  from  the  land. 

1 .  Whether  the  said  college  came  to  the  King  as  well  by  the  .statute  of 
31  H.  8.  as  by  the  statute  of  1  E.  6.  for  if  this  college  came  to  the  King 
by  the  statute  of  31  H.  8.  then  without  question  the  said  branch  of  the 
said  act  concerning  the  discharge  of  tithes,  extends  to  it :  and  it  was  objected 
by  the  plaintiff's  counsel,  that  the  words  of  the  said  act  are  general,  sc.  **  that 
"  all  monasteries,  &c.  colleges,  &c.  which  hereafter  shall  happen  to  be  dissolved, 
**  &c.  oV  by  any  other  means  come  to  the  King's  Highness,  shall  be  vested, 
,  **  deemed,  and  judged  by  authority  of  this  parliament  in  the  very  actual  and 
"  real  possession  of  the  King,  &c. '  And  when  this  college  came  to  the  King 
by  the  stat.  1  E.  6.  it  came  to  the  King  within  these  words  of  the  act ''  by  any 
means."  But  it  was  answered  by  the  defendaht*s  counsel,  and  resolved  by  the 
court,  that  that  could  not  be  for  several  reasons. 

1 .  When  the  statute  speaks  of  dissolution,  renouncing,  relinquishing,  for- 
feiture, giving  up,  &c.  which  are  inferior  means,  by  which  such  reHgioos  houses 
came  to  the  King,  then  the  said  latter  words  "  or  by  any  other  means'*  can- 
not be  intended  chF  an  act  of  parliament :  which  is  the  highest  manner  of  con- 
veyance that  can  be  3  and  therefore  the  makers  of  the  act  would  have  put  that 
in  the  beginning  and  not  in  the  end,  after  other  inferior  conveyances,  if  they 
had  intended  to  extend  the  act  thereunto.  But  these  words  ''  by  any  other 
means**  are  to  be  so  expounded,  sal,  by  any  other  such  inferior  means.  As  it 
has  been  adjudged,  that  bishops  are  not  included  within  the  statute  of  13  Eliz. 
cap.  10.  for  the  statute  begins  with  colleges,  deans  and  chapters,  parsons, 
vicars,  and  concludes  with  these  words,  and  others  having  spiritual  promotions  ; 
these  latter  words  do  not  include  bishops,  causa  qua  supra.  So  the  statute  of 
West.  2.  cap.  41.  the  words  of  which  are,  statvit  Rex,  quod  si  abbates,  priores^ 
custodes  hospital'  et  aliarmn  domorum  reHgiosamm,  ^c.  These  latter  words  do 
not  include  bishops,  as  it  is  holden  1  &  2  Phil,  and  Mary,  Dyer,  100.  109.  for 
the  cause  aforesaid. 

'  2.  The  said  clause  of  31  H.  8.  that  the  said  religious  houses  shall  be  in  the 
King  by  authority  of  the  same  act :  and  the  statute  of  1  E.  6.  enacts,  that  all 
colleges,  &c.  shall  be,  by  authority  of  this  parliament,  adjudged  and  deemed  in 
the  actual  and  real  possession  of  the  King,  so  that  the  latter  parlianient  being 
of  as  hi^  a  natore^as  the  first  was^  and  providing  by  express  words,  that  the 

coUegea 


TITHE  CASES.  11« 

edkgies  tfaall  be,  by  authority  of  the  said  act^  in  the  actual  poMeMion  of  tbs 
Kjngy  the  said  coUe^  cannot  come  to  the  King  by  the  act  of.  SI  H.  8.  It  is 
aaidin  29  H.  8.  parimment.  etiiai,  br.  if  lands  be  giren  to  tenant  in  tail  in  fee, 
bis  issue  cannot  be  remitted,  for  the  latter  act  doth  take  away  the  stat.  Jis  domt, 
Sfc.  3.  The  usual  form  of  pleading  of  them,  which  came  to  the  King  by  the 
statote  of  1  £.  6.  and  by  the  act  of  31  H.  8.  doth  manifest  the  law  clearly,  «ct(. 
to  plead  surrender  or  relinquishment,  &c.  x^irtuie  cupu  ac  v^n'e  of  die  statute 
of  31  H.  8.  the  King  was  seised,  but  to  plead  the  act  of  1  E.  6.  of  chantries, 
ctifa^e  ci^'ais  ac  vigore  of  the  statute  of  31  H.  8.  was  never  heard  or  seen,  and 
£or  all  these  causes  it  was  resolved,  that  this  college  came  to  the  £jng  by  the 
acf^of  1  £.  6.  and  not  by  the  act  of  31  H.  8. 

The  2d  question  was,  forasmuch  as  the  said  college  came  to  the  King  by  the 
act  of  1  £.  6.  and  not  by  the  act  of  31  H.  8.  whetiber  the  said  branch  of  dis- 
cbarge of  tithes,  extends  to  such  colleges  which  after  came  to  the  King  by  any 
other  act,  and  not  by  the  act  of  31  H.  8.  and  it  was  objected,  that  the  said 
branch  should  extend  to  colleges  which  came  to  the  King  by  any  other  act,  for 
it  was  said,  that  although  the  preamble  of  the  said  branch  says,  *^  the  late  mo- 
naateiies, ice"  yet  this  is  not  literally  to  be  understood  of  monasteries  only 
which  were  disstdved  before  the  act,  for  (late)  is  to  be  construed  according  to 
the  body  of  the  act,  ic,  of  those  which  were  dissolved  before,  or  which  should 
come  to  the  King  afterwards  by  the  said  act,  so  that  when  they  are  dissolved, 
and  in  the  King  by  force  of  this  act,  this  act  may  call  them  (late),  quodfuit 
comceBtumperauriam.  Abo  they  said,  that  the  words  of  the  branch  itself  are 
general,  sal.  any  monasteries,  &c.  colleges,  &c.  without  any  limitation,  so  that 
they  conoeiyed,  that  the  words  of  the  said  branch  made  for  them,  and  that  this 
clause  of  discharge  should  extend  to  all  monasteries,  &c.  colleges,  &c.  qum^ 
amque,  by  what  means  soever  they  came  to  the  King  3  and  they  said,  that  the 
intent  of  the  act  was  so,  for  the  intent  of  the  act  was  to  benefit  the  King, 
and  to  make  the  subject  more  desirous  of  purchasing  them,  &c.  Against  which 
it  was  said  by  the  defendant's  counsel,  and  resolved  by  the  court,  that  neither 
the  words  nor  the  meaning  of  the  said  branch,  did  extend  to  any  monasteries, 
&c.  but  to  those  only,  which  came  to  the  King  by  the  act  of  31  H.  8.  for  h 
would  be  absurd,  that  the  branch  of  the  act  of  31  H.  8.  should  extend  to  a  fu- 
ture act  of  parliament,  which  the  makers  of  the  act  of  3 1 H.  8.  without  the  spirit 
of  prophecy,  could  have  no  foreknowledge  of;  but  this  clause  of  discharge  of 
tithes,  shall  extend  only  to  those  possessions  which  came  to  the  King  by  the 
same  act.  And  where  it  was  said,  that  the  first  words  of  the  branch  were 
general,  the  same  is  true,  but  the  conclusion  of  that  branch  is,  in  as  large  and* 
ample  manner  as  the  late  abbots, ',&c.  So  that  (late)  being  so  intended,  as  it 
has  been  agreed  on  the  other  side,  set/,  only  of  religious  houses  which  came  to 
tlie  King  by  31  U.  8.  it  is  clear,  that  that  branch  cannot  extend  to  this  college 
which  came  to  tbe  King  by  the  act  of  1  £.  6. 

The  3d  question  was,  admitting  that  the  said  college  had  ocHne  to  the  Eang 
by  the  Stat,  of  31  H.  8.  whether  such  general  allegation  of  unity  of  possessioii 
of  the  rectory  and  of  the  lands  in  it,  was  sufficient ;  and  it  was  resolved  by 
the  court,  that  it  was  not  sufficient ;  for  no  unity  of  possession  shall  be  suffi- 
cient within  the  same  act,  but  a  lawfol  and  perpetual  unity  of  possession  time 
out  c£  mind,(] )  as  it  was  adjudged  M.  34  &  35  £1iz.  in  a  prohibition  between 
VaUniine  Kn^Ufy,  esq.  pl^ti£F,  and  WtUiam  Spencer,  esq.  defendant,  (2)  where 
the  case  was  such,  the  plaintiff  in  the  prohibition  shewed,  that  Philip,  abbot 
of  Evesham,  and  aU  his  predecessors,  time  out  of  mind  were  seised  as  well  of 
the  rectory  impropriate  of  Badby  emu  Newman  in  the  county  of  Northampton, 
aa  of  the  manor  of  Badby  cum  Newman,  in  Badby  aforesaid,  in  his  demesne, 
as  of  foe/  in  the  right  of  his  monastery,  nmul  ei  semd,  until  the  suppression  of 
the  same  monastery,  ipnodque  rmlione  mde,  the  said  abbot,  and  all  his  predeces- 
sors, until  the  dissolution  of  the  same  monastery,  had  held  the  said  manor  dis- 
charged foom  the  payment  of  tithes^  until  the  dissolution  of  the  same  house. 


'1^  Vide  oontra,  Gtten  v.  Bosekin,  mae  111* 

ff)  See  tbe  report  of  Ifafi  case,  snU  101,  from  which  it  oppenn  that  this  poiaffnas  not 
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and  fthe#ed  the  branch  of  the  statute  of  31  H.  8. -concerning  discharge  from 
the  payment  of  tithes,  and  conveyed  the  said  manor  to  Ktiaghtfy,  and  the  said 
.rectory  to  Spencer,  who  libelled  in  the  spiritual  court  for  tithes  o*  the  demesnes 
of  the  said  manor,  against  Knightly,  who  upon  the  matter  aforesaid  brought 
the  prohibition,  and  it  was  adjudged,  that  the  prohibition  was  maintainable : 
■for  the  said  branch  of  the  act  of  31  H.  8.  was  made  to  prevent  two  mischief, 
one,  that  otherwise  all  the  impropriations  of  rectories  to  houses  of  religion, 
had  been  disappropriate  5  for  if  the  body  to  which  the  rectory  u  appropriated, 
had  been  dissolved,  the  impropriation  to  such  body  had  been  dissolved  also,  as 
appears  by  3  E.  3.  21  E.  4.  1.  a.  21  H.  7.  4.  b.  F.  N.  B.  33.  k.  1.  Another 
mischief  was^  that  whereas  many  religions  persons  were  discharged  from  the 
payment  of  tithes,  some  by  their  order,  as  the  Cistertians,  Templars,  Hospi- 
tallers of  St.  John  of  Jerusalem,  as  appears  by  1 0  EL  Dy .  277.  {ante,  59)  some  by 
prescription,  some  by  composition,  some  by  the  Pope*s  bulls,  &c.  and  the 
greater  part  of  religious  houses,  as  the  said  abbey  of  Evesham  was,  were 
founded  before  the  council  of  Lateran :  and  before  time  of  memory,  it  would  be 
infinite,  and  in  a  manner  impossible  by  any  search,  to  find  all  the  discharges 
and  immunities  which  such  religious  houses  had,  and  for  this  reason  also  the 
said  branch  was  made.  And  the  great  doubt  in  the  said  case,  was  conceived 
upon  this  word  (discharge),  for  it  was  said,  that  unity  of  possession  was  not  any 
discharge  of  tithes,  and  by  consequence  was  not  such  discharge  as  was  within 
the  intent  of  the  said  act.  And  for  the  force  of  this  word  (discharge)  18  £.  3. 
Bar.  247.  35  H.  6.  10.  b.  22  E.  4. 40.  B.  &  6  H.  7. 10.  b.  were  cited.  But  as 
•to  that,  it  was  resolved  by  the  court :  • 

1.  That  the  statute  does  not  say  discharge  of  tithes^  but  discharge  of  pay- 
ment of  tithes. 

■  2.  The  statute  does  not  say,  discharge  of  payment  of  tithes,  absolutely,  but 
as  freely  as  the  abbot,  &c.  held  it  at  the  day  of  dissolution,  and  then  this  word 
(discharge)  being  reJFerred  to  a  certain  time,  may  be  intended  of  a  suspension 
by  unity.  As  if  a  man  seised  of  a  rent  disseise  the  tenant  of  the  land,  and 
make  a  feoffment  with  warranty,  the  feoffee  shall  vouch  as  of  land  dis- 
charged of  the  rent,  and  yet  the  rent  was  but  suspended,  bit  every  suspension 
is  a  discharge  for  a  time,  and  the  discharge  being  referred  to  the  time  of  the 
warranty,  extends  to  the  suspension.  Quod  vide  30  E.  3.  30.  3  H.  7.  4. 41 .  a. 
21  H.  7.9.  a.  b.  F.N.  B.  135.  e. 

3.  The  statute  says,  **  as  freely  as  the  abbot,  &c.  retained  the  same."  And 
it  was  said,  that  it  was  the  intent  of  the  King,  and  of  the  makers  of'  the  act, 
to  discharge  the  land  of  payment  of  tithes  in  such  case  of  unity  of  possession^ 
being  a  general  case  to  induce  purchasers  the  rather  to  purchase  the  land  for 
greater  prices.  -        ^ 

.  4.  For  the  infinite  impossibility,  and  the  impossible  infiniteness  as  has  been 
said,  all  the  discbarges  which  such  religious  houses  had,  could  not  be  known  ^ 
and  the  same  construction  was  made  in  this  court,  Hil.  24  Eliz.  in  a  prohibi- 
tion between  John  Rose  and  fVilUam  Gurling,  for  tithes  in  Flixton  in  the 
eounty  of  Suffolk.  See  18  El.  Dy.  349.  the  parson  of  Peykirk*^  case  (ante,  ^^): 
And  it  was  likewise  resolved  in  the  said  case  of  Knightly,  that  nothing  could  be 
traversed  but  the  unity,  for  ratione  inde,  SfC,  is  but  the  conclusion  and  the 
judgment  of  the  law  upon  the  precedent  matter ;  but  it  was  also  resolved,  that 
if  before  the  dissolution  the  farmers  of  the  demesnes  had  paid  tithes,  &c.  to 
the  abbot,  &c.  then  the  intendment  of  the  law  by  the  reason  of  the  said  unity 
of  possession  (which  ought  to  be  time  out  of  mind)  that  the  land  was  dis- 
charged of  the  payment  of  tithes,  will  not  hold  place.  For  as  Bracton  sa3rs, 
stahttur  presumpttoni  donee  probetur  in  contrarium.  But  if  the  lands  were  al- 
ways occupied  by  the  abbots,  or  demised  over,  and  no  tithes  at  any  time  paid 
for  the  same  before  the  act,  although  the  land  be  conveyed  to  one,  and  the 
fectory  to  another,  yet  the  land  is  discharged  of  the  payment  of  tithes :  and  if 
fite  fanners  of  the  demesnes  had  paid  tithes  before  the  act,  the  same  should  be 
pleaded  by  the  defendants  in  the  prohibition,  and  issue  thereupon  might  jbe 
taken,  as  it  was  in  the  like. case,  Trin.  *38  Eliz.  in  this  court  hetween, Aboard 
Grevil,  esq.  possessor  of  the  demesnes  of  the  manor  of  Nasing  in  the  county 
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pf  Eiiez^  Dlabtiff^  and  Martin  Trai^  proprietor  of  the  rectory  of  Nati^^  de-i  1596. 
fendanty  where  agamst  such  unity  of  possession  in  manner  and  form  aforesaid 
alleged  by  the  plaintiff  in  the  abbot  of  WaUham  and  his  predecessors,  &c.in 
the  rectory  and  demesnes^  and  with  like  conclttsion  as  aforesaid:  the  defendant 
alleged  payment  .of  tithes  by  the  farmers  of  the. said  demesnes  (without  any 
traverse  by  the  rule  of  the  court),  and  issue  was  joined  thereupon,  and  it  was 
tried  against  Trot,  and  therefore  the  prohibition  stood.  And  it  was  likewise 
resolved,  that  although  the  plaintiff  in  the  case  at  bar  alleged,  that  the  master 
of  the  said  college,  at  the  time  of  making  of  the  said  act  of  1  £.  6.  held  them 
discharged  of  tithes ;  and  although  the  lands  of  such  religious  persons  may  be 
discharged  of  tithes  by  prescription,  as  it  has  been  lately  adjudged  in  the  case 
ot  one  Wright  in  Uiis  court,  {poit,  1 19)  or  by  composition,  &c.  yet  such  general 
allegation  Uiat  he  was  discharged  of  tithes^  was  not  sufficient,  without  sowing 
how  he  was  dischai^d,  either  by  prescription,  composition,  or  other  lawful 
means.  But  if  the  land  had  come  to  the  King  by  the  statute  of  31  H.  8.  then 
by  force  of  the  said  branch  of  discharge  of  the  payment  of  tithes,  such  general 
allegation,  that  such  prior,  &c.  held  (he  land  at  the  time  of  the  dissolution 
of  the  said  priory  discharged  of  the  payment  of  tithes,  without  shewing  how, 
had  been  sufficient,  and  so  is  the  common  use  in  prohibitions. 

The  fourth  question  in  the  case  at  bar  was,  whether  any  house  which  was 
ecclesiastical,  and  not  religious,  as  bishops,  deans  and  chapters,  archdeacons 
and  the  like,  shall  be  within  the  act  of  31  U.  8.  for  no  house  within  the  act  of  ' 
31  H.  8.  is  said  religious,  but  such  which  was  regular,  and  which  consisted  of 
such  persons  as  had  professed  themselves,  and  vowed  three  things,  that  is  to 
say,  obedience,  voluntary  poverty,  and  perpetual  chastity ;  and  those  are  called 
in  our  law,  dead  persons  in  law.  For  after  such  profession  their  heirs  shall 
have  their  lands,  and  their  executors  or  administrators  their  goods,  and  that 
was  called  mors  chilis,  which  was  the  reason  that  when  a  lease  for  life  was 
made,  always  the  habendum  was,  to  have  and  to  hold  to  him  durante  vita  sua 
naturali,  for  it  was  then  taken,  that  if  the  habendum  had  been  durante  vita  sua 
^without  saying  naturaU)  the  civil  death,  that  is  to  say,  the  entry  into  religion 
had  determined  it.  But  it  was  resolved  by  the  coiut,  that  no  ecclesiastical 
house,  if  it  be  not  religious,  is  within  the  act  of  31  H,S.£or  divers  reasons. 

1.  The  words  of  the  act  are  always  through  the  whole  act  in  the  copulative, 
"  religious  and  ecclesiastical,*'  so  that  if  it  be  ecclesiastical  only,  it  is  out  of  the 
act. 

2.  The  makers  of  the  act  gave  the  King  as  well  those  religions  and  ecdesi^ 
astical  houses  which  were  dissolved,  &c.  as  those  which  should  he  afterwards 
dissolved,  but  none  were  dissolved  before  the  act,  but  only  religious  houses,  and 
no  house  ecclesiastical  only ;  for  no  bishopric,  deanery,  archdeaconry,  &c.  or 
such  like  ecclesiastical  and  secular  corporation  was  dissolved  before  j  therefore 
no  ecclesiastical  house  which  was  not  religious,  (which  after  the  act  shall  be 
dissolved)  was  within  the  intent  and  meaning  of  the  said  act. 

Thirdly,  At  is  enacted  by  the  statute  of  31  H.  8.  that  all  religious  and  ec- 
clesiastical houses,  which  after  shall  be  disscdved,  &c.  shall  be  in  the  actual 
possession  of  the  King,  in  the  same  state  and  condition  as  they  were  at  the 
time  of  the  making  of  the  said  act,  upon  which  clause  of  the  statute  it  was 
adjudged,  Pasch.  5.  £liz.  Rot.  129.  reported  by  Serjeant  Bendloes  {ante,  58). 
And  M.  6  &  7  £1.  Dy.  231.  and  Plow.  Com.  207.  That  if  an  abbot  after  the 
said  act  grant  the  next  avoidance  of  an  advowson,  or  make  a  lease  for  years, 
and  afterwards  surrender,  so  that  by  the  act,  the  possessions  of  the  abbey 
ought  to  be  in  the  King,  in  the  same  state  and  conoition  as  they  were  at  the 
time  of  the  making  the  act  j  and  at  fte  time  of  making  the  act,  the  land  and 
the  advowson  were  discharged  of  all  interests,  for  this  reason  it  was  adjudged 
in  both  cases,  that  the  lease  and  the  grant  were  void  by  the  said  act.  But  if 
a  dean  and  chapter,  and  other  such  ecclesiastical  and  secular  corporations 
should  be  within  the  said  act,  then  if  they  should  surrender  their  possessions, 
tbey  would  avoid  all  their  own  grants  and  leases,  which  would  be  dangerous. 
And  that  was  one  principal  reason  that  the  colleges,  chantries,  &c.  which  came 
to  the  King  by  the  acts  of  37  H.  8.  or  1  E.  6.  should  not  vest  in  the  King  by 
the  act  of  31  H.  8.  for  the  mischief  before,  for  avoiding  of  their  leases,  granu, 
*.        •  -»  &c. 


118 


1596. 

9. 
■ALBXft. 


TITHBCASES. 

Ice.  And  to  oondode  tUi  pointy  it  wm  held  in  the  Comaum  Pb«f  in  Varrtft 
case^  concerning  the  priory  of  f^ideswide^  that  if  the  house  he  not  leBgiooB  and 
legolar,  it  is  not  within  the  act  of  31  H.  8. 

And  as  to  the  opinion  of  10  £liz.  Dyer,  280.  Ccfbett  case,  oonceming  the 
priory  of  Norwich,  it  seems  that  that  diffors  mnch  from  other  deans  and  cfai^p- 
ters,  for  the  dean  and  chapter  of  Norwich  was  once  religioas,  for  they  were 
prior  and  conrent  before  j  and  yet  that  case  was  denied  by  Popham,  C.  J.  and 
some  other  of  the  judges,  for  the  reasons  and  causes  afbresaidt  * 

Fifdily,  it  was  held  by  the  court,  that  although  it  be  prorided  by  the  statute 
of  1  £.  6.  that  the  Kiqg  shall  have  the  lands  ot  the  colleges,  dtc.  "  in  as  ample 
and  large  manner  as  the  said  priests,  wardens,  &c.  had  or  enjoyed  the  same," 
that  these  general  wordi  shoukl  not  discharge  the  land  of  any  tithes,  for  they  are 
not  issuing  out  of  land,  but  are  things  distinct  from  the  land.  For  as  the  hook 
as  in  42  £dw.  3.  13.  a.  the  prior  shall  have  tithes  of  land  ^S^hut  his  own 
feofiment  of  the  same  land ;  and  it  is  no  good  cause  of  prohibition  to  allege 
unity  of  possession  in  a  coU^e  which  came  to  the  King  by  the  statute  of 
1  £.  6.  as  a  li^an  may  by  the  statute  of  31  U.  8.  in  an  abbot,  prior,  &g.  aa 
aforesaid ;  for  the  statute  of  1  £.  6.  hath  no  such  clause  of  dischai^  of  pay- 
ment of  tithes^  as  the  statute  of  31  H.  8.  hath.  And  therefore  such  peipetnal 
unity,  as  hath  been  said  before,  will  not  serre  upon  this  act  of  1  £.  6.  And 
afterwards  a  consultation  was  granted  :  and  another  consultation  was  gruited 
the  same  term  in  another  prohibition  sued  upon  the  same  matter  between 
Grtm  and  Bt^A:eri.(l)  Ana  Laurence  Tanfietd  and  others,  were  of  ooonael 
with  the  plaintiff,  and  the  Attomey-Gcneral  and  others  with  the  defendant. 

(1)  Vide  ositf  ,  1 11,  the  report  of  this  case  by  JHoore,  which  U  oontnry  to  what  is  here  staled 
by  CUIqs. 


H.  38  El.  A.  D.  1596.    B.  R. 
Anm.  [Dy.  in  M.  170.  b.  (I)]  Moo.  430.  I  Gw.  166. 

For  grounds       X(^£NNISH  or  moorish  grounds  which  are  drained^  shall  pay  tithes 
u!l!^lalld  °^*  thesevcnyears,  and  are  not  within  the  statute  of  2  £.  6.  c.  13. 

within  tlie  2E.6.  (1)  1  sg*in  rely  upon  the  accuracy  of  tlie  BIS.  alluded  to  ante,  81. 


A  prescription 
to  pay  caWes 
and  iambs,  and 
Id*  for  each 
milch  cow,  in 
satisfaction  of 
all  tithes  of 
lambs,  cal?es» 
milch  kinc,  and 
all  barren  and 
other  beasts  and 
agistment,  held 
bad. 


T.  38  EI.  A.  D.  1596.  Scac.    Monday  v.  Lwice,  Moo.  454. 

PROHIBITION  for  tithes,  and  the  plainti£F  prescribed  that  the  inhabitants 
had  used  to  pay  calves  and  Iambs,  and  one  penny  for  every  milch  cow,  in 
satisfiEu^on  of  all  tithes  of  lambs,  calves,  milch  kine,  and  all  barren  and  oUier 
beasts,  and  agistment.  And  it  was  found  by  verdict  according  to  the  prescription^ 
but  in  arrest  of  judgment  it  was  alleged  by  Serjeant  Sank,  ^t  the  prescnption 
was  not  good,  to  pay  calves  and  lambs,  and  one  penny  for  milch  cows,  in  sa- 
tisfaction of  the  tithes  of  other  cattle.  And  the  court  also  was  of  the  same 
opinion,  that  these  things  were  in  satisfaction  of  the  tithes  of  themsdves,  but 
not  of  other  kinds.  Note,  also  in  C.  B.  M.  36  &  37  £1.  Prohib.  CoUycr 
V,  Norrmgton,  and  Grytman  v.  Lewes,  ante,  1 12.  So  RkHartTs  case  in  C.  B. 
it  was  adjudged  that  it  is  not  a  good  prescription  to  pay  tithe  corn  in  satisfac- 
tion of  fill  tithes  of  the  land.  So  Bird  v.  Adqms  (ante,  97),  no  good  pre- 
scription to  pay  tithe  com  in  satisfaction  of  tithes  of  rakings. 


A  parson  had 
the  great  tithes 
of  a  parish,  and 
the  vicar  the 
small  tithes ; 
held  that  saffron 
being  a  small 
tithe,  the  ricar 
should  have  it, 
ahhottgfa  the 


E.  38  El.  A.  D.  1596.  B.  R.  Bedingfield  v.  Peak.  [Owen.  74.] 
Cro.  El.  467.  Moo.  909.  Gouldsb.  149. 1  Gw.  166. 


THE  case  was,  a  church  in  which  there  had  been  a  parson  and  a  vicar  time 
outof  mmd,  and  the  parson  used  to  have  the  great  tithes,  and  the  vicar 
the  small  ^  and  for  the  space  of  forty  years  last  past  it  was  pro^  that  the  par- 
son had  tithes  paid  him  out  of  a  field  of  twenty  acres  of  com,  and  now  the 
field  is  sown  with  saffron, — and  the  vicar  sued  for  the  tithes  of  safiron  in  the 
court  christian,  and  the  parson  had  a  prohibition.  —  Cokt.  I  conceive  the  par- 
son shall  have  the  tithes,  for  by  the  statute  of  2  £•  6.  it  is  enacted  that  tithes 
shall  be  paid  as  has  been  used  the  last  forty  years,  and  this  has  been  always 

titheable 
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tilhMye  to  the  {Mftoai  md  although  the  groniid  be  otherwise  eip^loyed^  yet 
the  penon  shall  have  Uie  tithes.  And  so  was  it  in  Norfolk,  in  the  case  of  a 
paik,  where  the  parson  prescribed  fro  modo  decimandi,  to  be  paid  three  shil- 
liiigs  and  fionr  pence  for  all  tithes  arisinj^  out  of  the  said  park  ;  and  although 
the  park  was  after  converted  to  arable,  yet  no  other  tithes  shall  be  paid.  iwlTonwhicTit 

WM  grovn,  had  prodoced  corn  for  40  jeara  before,  of  which  tithet  hud  been  paid  to  the  parson.  So  if  the 
vicar  ia  to  hare  all  the  hay,  if  the  meadoir  be  conTcrtod  into  arabJe,  the  parwn  shall  have  it  If  a  park  had 
puid  IOl  for  all  tithet  renonmt  within  the  park,  and  be  disparked  and  sown  with  corn,  the  10«.  only  shall  be 
paid:  bat  if  the  preacriptiou  be  for  the  deer  and  herbage  of  the  park,  not  foi  the  whole  park,  and  corn  be 
aown,  tithes  in  hind  shall  be  paid.  So  if  the  shoulder  of  every  deer  be  to  be  paid  for  all  tithes,  when  disparked, 
tithes  in  kind  shall  be  paid  ;  or  if  to  pay  lOi.  and  a  shoolder  of  every  deer,  if  disparked,  tithes  shall  be  paid  in 
kind,  and  not  the  ten  shillings  only.  Where  the  suit  is  between  parson  and  vicar  concerning  the  right  of  tithes, 
no  prahifaiciim  ahall  go,  conim  where  a  farmer  who  is  a  temporal  man,  is  a  party. 

PopBAM .  It  has  been  adjudged  otherwise  in  Wrotk*%  case  of  the  Inner  Tern- 
pkf  in  the  Exchequer.  But  the  law  is  clearly  as  has  been  said ;  and  tbe^dif- 
ference  is,  when  the  prescription  is  to  pay  so  much  money  for  all  tithes  ;  or 
when  the  prescription  is  to  pay  a  shoulder  of  every  buck,  or  a  doe  at  Christmas; 
lor  there  if  the  park  be  disparked,  tithes  shall  be  paid,  for  tithes  are  not  due 
for  venison,  and  therefore  they  are  not  tithes  in  specie.  And  1  conceive  that 
tithes  of  saffron;heads  shall  be  comprehended  under  small  tithes ;  and  although 
the  tithes  of  this  field  Eave  been  paid  to  the  parson,  yet  it  being  converted  to 
another  use,  whereof  no  gross  tithes  do  come,  the  vicar  shall  have  the  tithes : 
and  so  if  arable  land  be  converted  into  nn  orchard,  the  vicar  shall  have  tithe  of 
the  apples ;  and  so  if  the  orchard  be  changed  to  arable,  the  parson  shall  have 
tithes.  Quod  Femner  concessit.  [So  if  the  vicar  is  to  have  all  the  hay,  if  the 
tneadow  be  converted  into  arable,  the  parson  shall  have  it,  so  e  convtrso.  Cro.] 

[Tam  FIELD.  The  right  of  the  tithe  comes  in  question  between  the  parson  and 
the  vicar,  howbeit  the  farmer  be  made  a  party  to  the  suit ;  and  as  the  right  of 
tithes  b  in  question  between  two  spiritual  men,  this  court  has  no  jurisdiction. 
And  this  very  point- was  adjudged  Bush  v.  Hunt  (ante,  90),  that  in  such  case 
the  parson  shall  have  a  consultation.  —  Popham.  One  of  the  parties  is  a  man 
temporal,  and  it  was  not  so  in  your  case.     Gouldsb.'] 

[But  if  a  park  had  paid  ten  shillings  for  all  tithes,  and  it  be  disparked,  and 
sown  with  com,  the  ten  shillings  only  shall  be  paid.  But  if  the  prescription 
be  for  the  deer  and  herbage  of  the  park,  and  not  for  the  whole  park,  and  the 
park  be  dispaiked  and  sown  with  com,  tithes  in  kind  shall  be  paid.  If  the 
prescription  be  to  pay  ten  shillings  and  a  shoulder  of  every  deer,  and  the  park 
DC  disparked,  tithes  shall  be  paid  in  kind,  not  the  ten  shillings  only.  See  Cowpe 
Y.  jindretcs. 
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E.  38  El.  B.  R.    Wright  v.  Wright,  or  the  Bishop  of  Winchester's 

Case.  [I  We.  Rep.  187. 2  We.  Rep.  24. 1.  MS.  Harg.  No. 50.  210.  b. 

2  Co.  45.]  Cro.  El.  475.  511.  Moo.  425.  I  Gw.  l67. 

N  prohibition,  the  case  was,  The  bishop  of  Winckesier  had  land  in  a  p»-  gpi^iQ^  p^r. 
rish,  and  he  prescribed  in  non  dedmando  (as  he  might,  being  a  spiritual  K,m  might  and 
person),  and  made  a  lease  for  years  of  this  land  $  the  question  was,  whether  may  prescribe 
the  lessee  should  pay  tithes  to  the  parson  of  the  parish,  or  not ;  Tanfikld  held  <<>  bold  their 
that  he  should,  for  the  land  is  discharged  of  tithes  by  reason  of  being  in  the  J^^^^Adr  to- 
hands  of  a  s|nritual  person ;  then  it  is  otherwise  when  it  is  come  into  the  hands  ^^i^  *^^  f^^^^ 
of  a  temporal  person.     And  it  was  lately  held  in  the  court  of  wards  in  Moone^  en,  for  yean 
case,  by  the  two  Ch.  Justices,  that  if  an  abbey  were  discharged  of  tithes,  by  or  at  will,  dis- 
reason  of  being  of  the  Cistertian  order,  if  the  abbot  make  a  lease  for  years,  &e.  charged  of 


tithes. 


the  farmer  shall  pay  tithes,  as  it  was  held  10  £1. ;  and  for  the  same  reasoh  it     xhe  allesation 
was  held  in  the  exchequer  in  the  time  of  Makwood,  Ch.  B.  (as  my  Lord  Ch.  J.  ^f  a  refus^of  a 
well  knows),  that  the  lessee  for  years,  or  the  farmer  of  the  queen,  shall  pay  pica  by  the 
tithes,  though  the  queen  herself  shall  not  pay  tithes  ;  but  it  is  otherwise  of  the  spiritual  court, 
tenant  at  w3l  of  the  queen.  —  Fopham,  The  reason  that  a  spiritual  person  may  "  °*** ^\^' 

prescribe  J^^  ^^„ 

than  of  effect  and  tnbstance  ;  for  our  judges  well  know,  that  in  case  of  discharge  of  titlies,.or  modui  dtdmandif 
the  ecdesiaatical  judges  will  not  allow  sach  allegation. 
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1596.        prescribe  in*  non  dedmando  \a,  for  that  he  was  capable  of  tithes  by  reasod' 

order  at  common  law ;  and  at  comipon  law  before  the  coancil  of  LaterBO, 
every  man  was  at  liberty  to  pay  his  tithes  to  what  spiritual  person  he  wooU  ; 
so  the  bishop  of  Winchester  and  his  predecessors  have  retained  the  tithes  for 
these  lands  to  themsdves ;  but  no  temporal  person  could  prescribe  in  jmw  den^ 
numdo,  for  that  (by  the  common  law)  he  was  by  no  means  capable  of  titbei^ 
and  he  could  not  retain  tithes  as  a  spiritual  person  to  himself ',  and  tithes  eg 
merojurcy  are  due  from  every  layman ;  and  therefore  I  think  that  althou^ 
the  bishop  were  discharged  of  tithes^  yet  the  farmer  shall  pay  tithes  ^  as  a  par-* 
son  cannot  pay  tithes  to  himself  of  his  glebe^  yet  if  he  make  a  lease  for  yeari 
of  it^  the  lessee  shall  pay  tithes,  for  the  land  is  discharged  in  respect  of  the 
person  who  had  the  possession  ;  and  as  the  privilege  is  personal  when  it  is 
transfiHTed  to  strange  hands,  the  law  and  the  reason  for  it  are  changed :  Fev- 
NER  seemed  to  be  of  a  contrary  opinion,  wherefore  they  advised  the  connael 
for  the  queen  to  demur,  &c.  which  they  accordingly  did.    And  the  plaintiff 
declares  (1),  for  that  whereas  Steven,  late  bishop  of  Winchester,  was  seised  in 
fee  in  right  of  his  bishopric  of  the  manor  of  East  Meane,  in  the  county  of 
Southampton,  whereof  a  capital  mansion,  800  acres  of  land,  50  acres  of 
meadow,  1000  acres  of  pasture,  400  acres  of  wood,  being  demesne  lands  of  the 
said  manor,  were  parcel  for  time  whereof,  &c.     And  whereas  the  said  Steven 
and  all  his  predecessors,  bishops  of  Winchester  for  the  time  being,  seised  of  the 
'    said  manor  and  site,  and  demesne  lands,  time  beyond  memory,  by  themselves, 
their  farmers  and  tenants  thereof,  and  every  part  thereof,  for  years  or  at  will^ 
held  and  enjoyed,  were  free  and  discharged  of  payment  of  all  tithes  grow- 
ing or  any  way  rising  off,  in,  or  upon  the  said  house  and  demesne  lands.     The 
said  Steven,  bishop,  so  being  seised  of  the  said  lands  discharged  as  above,  on  4th 
July,  ,38  H.  8.  by  indenture  demised  a  moiety  of  the  said  lands,  with  a  stock  of 
400  sheep  and  400  ewes,  to  one  Robert  Wright,  ancestor  of  the  plaintiff,  for 
forty  years,  to  commence  at  Michaelmas,  1575,  rendering  for  the  Itmd  10/.  lOf. 
and  for  the  stock  1 W.  13«.  4d.  yearly  3  which  lease  on  the  20th  July,  38  H.  8. 
was  confirmed  by  the  dean  and  chapter,  and  further  shews  that  Robert  Wright 
.    the  ancestor  being  possessed,  &c.  (the  plaintiff  conveys  an  interest  for  years  to 
himself),  and  at  Auchaelmas,  1575,  entered  and  was  possessed  of  the  said 
term,  and  held  it  discharg^  of  tithes ;  and  then  shews  a  branch  of  2  £.  6. 
that  no  one  shall  be  sued  or  compelled  to  pay  any  tithes  for  any  lands  which 
by  the  laws  and  statutes  of  this  realm,  or  by  any  privilege  ox  prescription, 
were  not  chargeable  with  the  payment  of  tithes,  or  which  were  discharged  by 
composition  real :  then  he  shews  that  Nicholas  Wright,  as  fanner  of  the  rec- 
tory of  East  Meane,  by  virtue  of  a  lease  to  him  made  by  Thomas,  bishop  of 
Winchester,  10th  May,  32  El.  supposing  the  tithes  of  the  said  demesne  lands 
to  belong  to  him,  by  reason  of  the  said  lease  (whereas  in  truth  they  were  dis- 
charged) ;  and  supposing  the  said  lease  and  confirmation  to  the  ancestor  of  the 
plaintiff  to  be  void,  sued  him  in  the  Court  of  Audience  for  tithes  of  wheat,  bar- 
ley, pease,  and  oats,  growing  upon  the  said  lands,  in  the  year  1596,  and  for 
tithe  wool  and  lamb  of  his  sheep  kept  upon  the  said  land,  in  the  same  year, 
and  also  for  tithe  apples  :  and  that  afterwards  the  said  plea  was  brought  before 
the  judges  delegates,  when  he  pleaded  his  lease  and  all  the  aforesaid  matter, 
and  offered  to  prove  it ;  and  the  judges  refused  to  admit  his  plea.    And  after- 
wards, pending  the  said  plea,  Nicholas  Wright  died,  and  made  the  defendant 
his  executor,  who  afterwards  prosecuted  the  said  appeal,  and  tried  to  condemn 
him,  notwithstanding  a  prohibition  to  him  delivered.     The  defendant,  by  pn>- 
testation  that  his  allegations  are  not  true,  for  plea  says,  that  good  and  true  it  is|, 
that  the  plea  pleaded  in  the  spiritual  court  that  Steven,  bishop  of  Winchester, 
was  seised,  &c.  (foUawmg  the  declaration)  and  that  he  ought  to  hold  it  dis- 
charged of  tithes,  by  reason  of  the  privilege  and  statute  aforesaid,  in  such 
'  manner  as  the  plaintiff  has  alleged:  but  he  further  says  that  the  said  judges  in 
the  said  court  allowed  his  plea,  and  admitted  his  proofs,  without  this,  that  the 
said  judges  delegates  refused  to  allow  and  admit  the  pleas  and  allegations  of 

(1)  The  pleadings  ma-jr  be  seen  at  .length,  t  Coi  38. 

he 
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the  pbdmiff  betee  UMmia  mttmer  and fonn,  as  he  hat  aU^ed,— ii|kmi  which 
Ihe  plaintiff  demuned. 

tv alter,  of  the  Inner  Temple,  argued  for  the  defendant,  and  said,  the  first 
point  is,  if  this  plea  in  bar  be  good>  and  therein  the  matter  \%,  if  this  traverse 
De  well  taken  ot  refosal  of  the  plea  in  the  spiritual  court,  or  not ;  and  it  seemed 
to'him  that  this  is  well  traversed.  A  man  ought  always  to  traverse  that  which 
ia  material,  and  the  substance  of  the  action  of  the  other  party.  Then  the 
substance,  ground,  and  cause  of  this  prohibition  is,  the  refusal  of  the  plaintiff's 
plea  in  the  spiritual  court.  For  prohibttions  are  granted  to  the  spiritual  court 
in  two  cases  only :  the  one,  when  the  spiritual  court  holds  fdea  of  that  which 
^pertains  to  the  common  law  :  for  the  common  law  has  this  prerogative,  that 
where  the  common  law  may  interfere  with  the  cause,  the  spiritual  court  shall 
not :  and  in  such  cases  as  8  R.  2|  attachment  sur  prohibition^  15.  a  nian  shall 
have  an  attachment  without  a  prohibition,  for  the  law  is  a  prohibition  in  itself. 
The  other  is,  where  they  do  not  right  to  the  parties;  and  in  other  cases 
they  ought  not  to  be  granted.  In  44  £.  3.  32.  if  a  man  sue  another  in  the 
spiritual  court  for  rent  reserved  on  a  lease  of  tithes,  a  prohibition  lies ;  for 
action  of  debt  lies  for  this  at  common  law.  22  £•  4.  20.  if  I  owe  one  ten 
pounds,  and  swear  to  pay  him  it  by  a  certain  day,  and  thereupon  he  sue  me 
in  the  spiritual' court  pro  lasione^fidei,  prohibition  Ues;  for  he  shall  have  debt 
for  this  at  common  law.  So  on  .the  other  hand,  4  £.  4. 37. 47.  &  4  H.  7.  Pearce 
Peckiams  case.  If  a  man  sue  one  in  the  spiritual  court  for  matter  spiritual, 
and  they  will  not  deliver  the  libel  to  the  party,  according  to  the  statute  of 
2  H.  5.  c.  3.  by  all  the  judges,  a  prohibition  lies  thereupon  j  for  non-delivery 
of  the  libel  is  a  tort,  which  tort  is  matter  temporal,  and  punishable  by  tem* 
ponil  law  ',  so  that  in  these  two  cases  prohibition  lies.  Then  here  the  matter 
of  the  suit  in  the  spiritual  court  is  for  tithe,  which  is  a  spiritual  thing ;  then 
the  cause  of  the  prohibition  is  the  tort  done  to  the  plaintiff  in  not  allowing  his 
plea  and  proofs ;  then  this  is  the  substaoce  of  bis  suit,  and  then  it  is  traversable 
more  properiy  than  any  other  thing  :  for  whether  there  be  such  prescription  or 
such  lease  made  to  R.  W.  the  ancestor,  by  Steven,  the  bishop,  is  not  the  cause 
of  the  prohibition  5  for  if  this  be  true,  and  the  spiritual  judge  admit  his  plea, 
he  cannot  have  prohibition ;  therefore  the  refosal  is  the  sole  ground  and  cause 
of  this  suit,  wherefore  it  is  traversable  5  so  we  are  within  the  general  rule  of 
traverse. 

But  it  may  be  objected,  and  so  it  has  been  in  such  cases,  that  the  allegation 
of  this  refosal  is  but  matter  of  form,  and  not  material,  therefore  not  traversable. 
But  this  we  deny.  For  if  a  man  be  sued  in  the  spiritual  court,  and  it  be  ad- 
mitted, that  the  common  law  would  bar  the  libellant,  but  that  such  matter 
is  not  any  bar  by  the  spiritual  law ;  yet,  he  shall  not  have  a  prohibition  before 
he  has  pleaded  t^is  matter  in  bar  in  the  spiritual  court  j  or  if,  after  the  rejec* 
tion'^of  his  plea,  he  sue  prohibition,  and   do  not  allege  that  he  offered  such 

Elea,  and  that  it  was  refosed, — upon  that  surmise  he  cannot  maintain  the  pro- 
ibition.  This  appears  by  7  E.  6.  79.  where  the  case  is  put,  that  a  man  had 
used  to  pay  for  the  tithes  of  a  dose  for  the  space  of  six  years  and  more,  but 
twelve  pence  per  annum,  to  the  parson  or' vicar  for  the  time  being ;  and  now 
the  parson  had  a  farmer  who  sued  in  the  spiritual  court  for  tithes  in  kind,  he 
pleaded  this  payment  of  twelve  pence  for  the  tith^,  which  was  not  allowed 
ny  the  ecclesiastical  judge,  but  sentence  was  given  for  the  farmer.  A  prohi- 
bition was  granted  in  this  case  in  the  king*s  bench  by  good  adrioe,  upon  the 
said  averment  in  the  suggestion,  that  the  spiritual  court  would  not  admit  his  plea 
there  i  which  shews  that  without  that  averment  the  suggestion  would  not  have 
been  good  :  so  this  is  material,  and  not  a  thing  of  form.  Accordingly  it  was 
adjudged  here,  H.  30  £1.  in  a  case  between  Bagnall-w,  Stoket,  [Cro.  £1.  88.] 
'*  Prohibition,  and  surmised  that  the  diefendant  sued  him,  being  an  executor 
"  in  the  spiritud  court,  for  a  legacy  *,  whereas  the  plaintiff  had  a  release,  but 
"  had  only  one  witness  to  prove  it ;  but  a  consultation  was  granted.  But  if  he 
had  surmised  that  he  had  pleaded  this  release  in  that  court,  and  produced 
bis  witness,  and  that  th^  would  not  allow  it,  because  it  had  not  two  wit'- 
'  nesses — this  had  been  a  good  surmise.    And  it  was  said  the  plaintiff  is  at 


"no 
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15M#        ^*  «M>  luiMliief)  fbr  lie  may  Yum  %  proiiibltkm  ifttr  ientance  gfven  in  that 
iir*i«B¥       "  court."     "Wliich  proVes  that  this  allegation  is  zoaterial,  else  the  omissioii 
^  6oald  not  have  been  material^  and  then  every  thing  is  material.    If  this  be  not 

^'^^*  aUowedy  it  will  alter  the  whole  course  of  the  law  j  for  it  is  a  ruk^  that  a  man 
shall  never  have  a  piohibition  upon  that  which  he  may  plead  in  the  spiritual 
court.  So  is*the  8  £.  4. 14.  a.  by  Vhoke,  If  a  parson  lease  to  me  by  deed  the  tithes 
of  his  benefice^  and  afifcerwards  sue  me  fbr  the  tithes  of  my  own  lands,  upon  this 
I  shall  not  have  prohibition ;  for  I  may  plead  this  in  bar  in  the  spiritual  court. 
So  it  was  in  this  court,  31  El.  between  Ccwper  and  lady  Greskam,  (ante,  94)  who 
libelled  as  impropriator  of  a  parsonage  against  him  in  the  spiritual  court  fbr 
tithe  hay,  he  suggested  that  he  and  those  whose  estate,  &c.  have  paid  for  time^ 
&c.  to  the  vicar  of  that  church,  four  pence  for  tithe  hay  of  each  acre  ;  and  It 
was  adjudged  that  a  prohibition  did  not  lie  upon  this,  for  the  modus  decwumdi 
did  not  come  in  question ;  but  the  matter  was,  whether  it  belonged  to  the 
parson  or  the  vicar ;  and  it  is  a  good  plea  in  the  spiritual  court  to  say,  that 
die  tithe  belongs  to  the  vicar ;  whereupon  a  consultation  was  awarded.  So 
wherever  the  matter  may  be  pleaded  in  the  spiritual  court,  a  prohibition  shall 
not  be  had  upon  it.  And  in  this  case  it  appears  that  it  is  a  good  plea ;  far  vre 
by  way  of  btu*  allege,  that  he  pleaded  this  matter,  and  the  court  allowed  it, 
and  received  his  proof,  whereupon  he  demurs,  which  is  a  ccmiession  of  all 
matters  of  fact  duly  and  well  pleaded :  so  that  it  appears  to  the  court  by  the 
coi^iession  of  both  parties,  that  he  might,  and  had  pleaded  this  in  the  spiritual 
court,  and  had  it  allowed. 

But  it  may  be  objected,  that  though  the  parties  have  agreed  upon  this  by 
conclusion  between  themselves,  yet  that  this  does  not  bind  the  court  from  judg- 
ing upon  what  they  know  from  their  ovm  judicial  knowledge.  But,  I  say,  that 
upon  this  point  of  spiritual  law,  the> court  have  no  judicial  knowledge.  Tins 
appears  in  34  E.  3.  Dett.  1 64.  If  I  am  bound  to  enfeoff  I.  S.  of  the  manor  of 
Dale,  such  a  day,  and  on  that  day  he  enters  into  religion,  or  dies ;  in  debt  upon 
tiiis  obligation  I  may  ftay,  that  "  on  the  day  he  entered  into  religion,  or  died  j** 
and  I  need  not  plead  that  I  tendered  the  deed  on  the  day ;  for  it  is  apparent  to 
the  court  that  I  could  not  perform  it,  for  that  I  shall  not  be  bound  to  tender  a 
tiling  impossible.  But  in  the  above  book  it  is,  that  if  I  am  bound  to  present 
I.  S.  to  a  benefice,  when  it  beccHues  vacant,  and  at  the  time  he  has  married, 
which  at  that  time  by  the  common  law,  incapacitated  him  from  taking  it,  yet 
there  in  debt,  it  is  not  sufficient  to  say,  that  he  had  married  at  the  time ;  but 
I  ought  to  say,  that  I  presented  him  to  the  ordinary,  who  refused  him,  inasmuch 
as  he  was  incapable ;  for  this  is  a  spiritual  matter,  of  which  this  court  cannot 
judge.  And  that  this  court  cannot  take  notice  of  spiritual  matters,  appears  by 
the  general  learning  of  the  books,  where  it  is  taken  for  a  rule,  diat  if  the  act 
be  alleged  to  be  done  in  the  spiritual  court,  it  shall  be  intended  to  be  duly  done, 
and  shtdl  never  be  examined  here ;  for  this  court  cannot  judge  of  their  law.  In 
4  H.  7. 14.  if  two  be  candidates  for  the  place  of  abbot,  and  one  be  elected  by 
two,  and  the  other  by  twenty ;  and  they  interplead  in  the  spiritual  court,  and 
there  it  be  awarded,  that  he  who  was  elected  by  the  smaller  number  shall  be  the 
abbot,  he  AaU  be  iJlowed  to  be  the  abbot,  and  shall  sue  and  be  sued  here.  In 
30  E.  3.  Comsans,  46.  if  a  layman  be  made  an  abbot,  who  has  conusance  of 
pleas,  he  shall  demand  conusance  in  this  court,  and  the  King  shall  not  counter- 
mand it  for  disability  of  his  person ;  for  being  abbot,  it  shall  be  allowed  to  him 
here  until  he  is  deprived  by  themselves.  So  in  40  £.  3.  28.  by  Kyrion,  if  a 
divorce  be  sued  unduly  in  the  spiritual  court,  yet  it  shall  be  allowed  in  this 
court,  till  it  be  repealed.  Which  proves  that  this  court  has  no  judicial  know- 
ledge of  their  law.  For  how  can  it  be  ?  when  their  laws  are  continually  altered 
by  constitutions,  as  the  common  law  is  by  statutes.  And  how  can  this  court 
know  every  constitution }  It  is  not  possible.  Wherefore  here  the  court  have 
no  judicial  cause  to  judge  contrary  to  the  agreement  of  the  parties.  And  the 
truth  in  our  case  is,  that  he  fdeaded  this  matter,  and  produced  his  proofs,  and 
they  were  not  sufficient  to  prove  his  allegations :  if  this  allegation  be  not 
allowed,  great  mischief  and  inconvenience  vrill  ensue,  and  the  spiritual  court 
eannot  determine  any  matter. '  For  if  I  be  sued  in  the  spiritual  court,  and  I 
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pie*d  flMttcr  of  b«r,  cr  diKliaii|;e,  wlfteo  I  proeted  lo  psoof  of  h,  my  praofii  15ML 
ttU,  wlietcopoD  tcntenoe  is  giTcn  agvnti  me  far  de&nk  of  tbem  -,  I  come  here 
or  to  tbe  oommoii  pleM,  Imt  especiaUy  beie,  lor  by  the  books  the  comaMai 
pleas  cttmot  grant  a  prohibitioDy  out  where  the  matter  which  is  io  suit  in  the 
spiritual  court  is  dependiog  in  suit  before  them  $  bot  here  it  may  be  upon  any 
sannise,  and  I  surmise  here^  that  I  offered  such  aoatter  in  the  spiritual  courts 
and  they  refused  ray  plea,  or  that  I  had  one  witness  to  prove  it  $  then  if  this 
flmmnse  be  not  traversabley  I  compel  the  other  party  to  take  issue  with  me 
bere,  and  the  matter  shall  be  tried  here  again.  I  have  known  the  whole  mat- 
ter,  and  all  that  he  could  allege  in  the  spiritual  courts  and  now  I  am  prepared 
So  meet  him  here,  which  is  great  inconrenience,  intolerable  mischief,  charge 
and  delay,  to  the  party.  In  1  R.  3.  4.  Hmsey  held,  that  if  the  original  suit 
ought  to  begin  in  the  spiritual  court,  and  be  there  begun ;  though  anerwarda 
a  thing  come  in  issue,  which  is  triable  by  our  law,  yet  it  shall  be  tried  by  their 
law.  But  if  these  suggestions  pass  without  any  check  or  controul,  they  will 
nerer  try  a  thing  triable  by  the  common  law,  nor  a  thing  triable  by  their  own 
laiw  'y  but  when  a  defendimt  has  pleaded  in  the  spiritual  court,  he  will  come 
bere,  and  surmise  that  he  offered  such  matter  in  the  spiritual  court,  which  they 
refused,  and  then  he  ¥nll  try  it  here.  So  that  the  admission  of  thcsie  false  sur*. 
Bises  here,  will  be  the  subversion  of  all  law  and  practice. 

But  it  may  be  fsrther  objected,  that  this  is  but  a  surmise  contained  in  the 
declaration,  and  surmises  are  not  tnrersable.  I  nrast  agree  that  sunnises  are 
not  traversable :  but  then  that  is  not  a  surmise ;  f<Hr  every  matter  alleged  in 
the  declaration  is  not  a  surmise  \  for  there  is  matter  in  fact  alleged  in  it,  as 
weH  as  surmise.  As  in  a  formedon,  the  gift  is  traversable,  for  that  is  allied 
in  fact,  but  the  deforcement  is  surmised.  The  surmise  is  always  the  point  of 
the  writ,  and  that  cannot  be  traversed  3  but  all  other  matters  alleged  in  the 
declaration  are  traversable.  The  point  of  the  vm%  in  our  case  is,  that  he  sued 
amtra  proMbUumem  regiam,  and  this,  it  is  true,  cannot  be  traversed.  So  in 
1  £L  D.  1 70.  Pdki  and  Saimderwn's  case,  (ante,  57)  it  is  said,  that  the  defendant 
ought  to  defend  the  contempt,  but  shall  not  traverse  it.  But  this  matter  of  the 
remsalof  the  idea  is  a  thing  aUeged  in  fact,  and  nota  surmise,  and  so  we  are  not 
within  this  rute.  But,  if  it  'be  a  surmise,  yet  in  this  case  it  is  traversable  1  for 
this  is  a  cause  which  ousts  other  courts  of  their  jurisdiction,  which  is  pmudi* 
dal  to  the  other  courts,  and  therefore  traversable  j  as  in  12  H.  4.  13  &  17. 
and  13  H.  4.  16.  the  difference  is  agreed;  if  a  man  remove  a  plea  out  of 
another  court  which  is  [not]  the  Eang*s  court,  for  a  certain  cause,  such  cause 
is  travenable :  but,  if  it  be  out  of  one  of  the  King's  courts,  it  is  otherwise^ 
for  both  are  the  King's  courts,  and  so  no  prejudice  to  any  one,  otherwise  it  is 
where  it  is  removed  ^m  the  court  of  a  stranger,  which  is  a  prejudice.  In 
this  case,  it  is  the  ecclesiastical  court,  which  is  prejudiced  by  it  $  so  that  it  is 
traversable.  In  34  H.  6.  15.  if  a  man  sue  one  m  the  Common  Pleas,  and  he 
pray  his  privilege  of  the  Exchequer,  for  that  he  is  a  servant  to  one  of  the  offi- 
cers there,  and  attendant  upon  him  in  his  office,  this  is  traversable  $  for  he  may 
say,  that  be  is  his  servant,  attendant  upon  his  husbandry  in  the  country,  with* 
out  this,  that  he  is  attendant  upon  him  in  his  office,  and  this  is  a  good  plea. 

It  may  then  be  objected,  that  the  practice  of  this  court  is  oUierwise,  and 
that  such  traverse  has  never  been  seen  here.  But  that  is  not  so,  for  several 
eases  have  been  resolved  here  upon  this  pdint.  The  first  was  a  case  between 
Eaton  and  Morrigj  £.  30  Eliz.  where  the  plaintiff  sued  out  a  prohibition  and 
alleged,  that  the  defendant,  as  parson  of  D.  baring  sued  him  m  the  spiritual 
court  for  tithes,  and  that  he  having  there  pleaded,  that  the  defendant  not  having 
read  the  articles  according  to  the  statute  of  13  EHz.  so  was  ipio  facto  deprived^ 
and  the  spiritual  judge  having  refused  to  receive  that  plea,  it  was  moved  on 
the  other  side,  that  prohibition  would  not  lie  upon  this,  tor  it  might  be  pleaded 
in  the  spiritual  court :  and  it  was  alleged  that  it  was  false^  and  used  only  for 
dday,  upon  which  the  court  advised  him  to  traverse  it :  upon  that  advice  the 
defoidant  pleaded,  that  the  spiritual  judge  did  not  wholly  refuse  to  allow  hk 
plea,  and  upon  this  he  puts  himself  upon  the  country,  and  upon  this  the  plain- 
tiff demun^j  and  it  was  a<yudged  to  be  no  plei^  as  it  vas  pleaded,  for  this 

issue 
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issue  eomU  not  be  triedy  no  place  being  alleged  ^here  tbe  comrt  wbb  kept.    For 
it  need  not  be  alleged  in  the  declaration,  because  that  contains  divers  issuable 
matters,  audit  is  not  the  practice  to  allege  it.    But,  when  one  of  them  is  tra- 
versed, the  place  shall  be  shewn  by  way  of  replication,  which  might  well  have 
been,  if  he  had  taken  his  traverse  with  an  abtque  hoc  ;  but,  when  he  says  quod 
non  recusopoit,  et  de  kocpomt  se  mper  pairiam,  he  has  bound  the  plaintiff,  so  that 
he  cannot  come  with  his  replication  to  shew  the  place  5  and  for  that  reason  it 
was  bad  -,  besides,  when  he  says,  gttod  mm  penitus  recusamt,  this  makes  the  issue 
uncertain  and  pregnant :  and  for  these  causes  it  lyas  ruled  to  be  bad ;  though 
il  was'holden  that  it  was  traversable,  if  it  had  beenoveU  pleaded.     In  Tr. 
30  Eliz.  there  was  the  case  of  AscoU  and  Wygon,  where  there  was  the  like  sur- 
mise, that  he  had  pleaded  that  the  parson  had  not  read  the  articles,  and  they 
refiised  it :  the  court  was  informed  that  this  surmise  was  false,  and  they  advised 
the  defendant  to  traverse  it ;  and  it  was  urged  by  Coke,  that  this  was  not  tra^ 
versable ;  but  notwithstanding  that,  the  opinion  of  the  court  was,  that  it  might 
be  traversed.    And  so  they  advised  Mr.  Lewkner,  who  did  so.     So  H.  32  El. 
prohibition  was  brought  here  upon  the  same  surmise  again,  and  the  case  was 
moved  by  Lewis,  who  informed  the  court  that  it  was  brought  solely  for  delay,, 
and  that  it  was  false ;  and  the  whole  court  advised  him  to  traverse  the  oflFer  or 
refusal.     In  these  three  cases,  this  came  in  judgment.     In  many  other  cases 
I  have  known  this  debated  for  the  King,  and  agreed  that  the  surmise  was  tra- 
versable.   Afterwards,  in  the  case  of  Futter  and  Whisker,  it  was  moved  by  Mr. 
Attorney,  that  if  prohibition  be  sued  here,  and  it  be  surmised  that  he  pleaded 
such  matter  in  the  spiritual  court,  and  offered  one  witness  to  prove  it,  and  the 
spiritual  judge  refused  it,  if  the  defendant  plead  that  he  offered  two  witnesses  in 
the  spiritual  court  tp  prove  it,  absque  hoc  that  he  offered  only  one  -,  Mr.  Attorney 
said,  that  this  was  not  a  good  plea  5  but  all  the  court  held  it  good;  wherefore  it 
is  traversable.  M.  32  &  33  £1.  there  was  the  case  of  Bennet  v.  Shortwright,  par-, 
son  of  Washinge,  {ante,  94,)  who  had  libelled  in  the  spiritual  court  for  tithes 
of  com :  the  defendant  sued  a  prohibition,  and  surmised  that  in  the  said  parish 
they  had  immemorially  used  to  pay  the  tenth  sheaf  in  satisfaction  of  all  tithes 
of  com ;  and  in  those  years  in  which  the  subtraction  was  supposed,  he  severed 
it  from  the  nine  parts,  and  the  parson  had  it  $  and  he  said,  that  he  offered  this 
plea  in  the  spiritual  court,  and  they  refused  it.     Godfrey  moved,  that  a  prohi- 
oition  would  not  lie,  for  it  was  not  modus  dedmandi,  but  tithe  in  specie;  so  that 
it  was  confessed  that  the  plaintiff  had  cause  of  suit  in  the  spiritual  court.     But 
the  court  held  the  suggestion  to  be  good ;  for  if  a  parishioner  set  out  his  tithes, 
but  the  parson  will  not  take  them,  or  they  are  destroyed  by  cattle,  he  shall  not 
have  tithes  again ;  wherefore,  if  the  spiritual  judge  will  not  allow  the  plea, 
prohibition  lies.     Godfrey  then  said,  that  he  would  take  issue  that  they  did  not 
disallow  it ;  and  the  opinion  of  the  court  was,  that  he  might  do  so.     H.  32  El. 
prohibition  was  sued  to  the  Admiralty  Court  upon  a  suit  there  on  a  bond,  sur- 
mising that  it  was  executed  in  England,  and  not  beyond  the  sea.     There,  it 
was  agreed,  that  if  the  bond  if  ere  executed  upon  land,  the  suit  should  be  at 
common  law ;  but,  if  it  were  executed  beyond  the  sea,  the  party  has  his  elec- 
tion, to  sue  in  the  Admiralty  Court,  or  here ;  for  this  reason,  that  it  may  be, 
that  all  his  witnesses  whom  he  has  to  prove  the  bond  are  beyond  sea,  so  that 
he  cannot  have  any  benefit  from  it  here ;  but  in  the  civil  law  he  may  in  this 
case,  if  the  truth  be  that  the  bond  was  executed  beyond  sea,  and  that  his  wit- 
nesses are  there.    If  he  sue  in  the  Admiralty  Court,  and  the  defendant  sur- 
mise that  the  bond  was  executed  here   upon  land  to  have  a  prohibition,  and 
this   cannot  be  traversed,   it  wiU  take   away  the  whple  benefit  of  his  bond. 
And  so  all  these  mischiefs,  and  many  which  the  understanding  of  man  may 
imagine,  will  ensue,  if  these  false  surmises  be  not  to  be  traversed. 

As  to  the  second  point,  that  their  prescription  that  the  bishop  and  his  prede^ 
eessors,  for  themselves,  their  farmers,  and  tenants  for  years  or  at  will,  haoe  holden 
and  enfoyed  the  said  lands  privileged  and  freed  from  the  payment  of  all  tithes  re- 
netoing  or  coming  of  or  upon  the  said  lands,  it  is  not  good ;  for  this  is  a  pre- 
scription in  non  decimando,  by  a  lay  person,  which  cannot  be.  In  8  E.  4.  14. 
The  book  puts  this  generally  without  exception,  that  a  man  may  prescribe  in 
:,....  modo 
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mpdo  decimandi,  but  in  non  dccknando  he  cannot.  The'^reason  is^  that  at  first, 
parsonages  consisted  solely  of  tithes,  and  so  several  do  now ;  but  by  th^ 
devotion  of  good  men  they  were  afterwards  endowed  with  glebe :  if  then  men 
might  prescribe  in  non  decmando,  the  successors  would  have  nothing  to  live 
upon  in  a  little  time.  However,  a  difference  in  this  has  been  taken  between  a 
layman  and  a  spiritual  man  :  a  spiritual  man  may  prescribe  in  non  decm(n\do  ; 
and  the  reason  is,  this  is  no  prejudice  to  the  church,  for  the  church  will  stitii 
have  it.  But,  if  a  layman  were  to  have  it,  then  there  would  be  a  prejudice  to 
the  church.  According  to  this,  it  was  ruled  in  this  court  H.  33  £1.  between 
IPifr^^am,  bishop  of  Lincoln  and  Cooper  (ante,  1 00) ;  for  Cooper  sued  the  bishop  in 
the  spiritual  court  for  tithes,  and  the  bishop  sued  out  a  prohibition,  and  surmised, 
that  be  and  his  predecessors  had  been  seised  of  the  lands  oi  which' the  tithes 
were  demanded,  and  that  when  they  were  in  their  possession  they  had  holden 
them  discharged  of  tithes  :  and  he  shewed,  that  in  the  time  of  Edward  VI.  the 
lands  vrere  granted  to  the  duke^of  Somerset,  and  that  they  afterwards  came 
back  again  to  the  bishopric.  And  it  was  well  debated  here  if  this  prescript 
tion  were  good,  and  yet  the  prescription  was  special  to  hold  the  lands  dis- 
chaiged^  when  they  were  in  their  own  possession.  But  the  prescription  was 
bolden  good  i  for  it  was  said,  that  tithes  are  spiritual  things,  therefore  a 
spiritual  person  may  prescribe  to  be  discharged,  but  not  a  temporal  person. 
But  in  this  case  the  prescription  goes  farther  \   for  he  prescribes Jor  kmsdf,  his 

farmers  and  tenants  for  years  or  at  wiU ;  and  it  seems  to  me,  that  this  cannot  be 
good  for  his  tenants  for  years  or  at  will,  for  they  are  temporal  persons.  And 
this  is  a  thing  annexed  to  the  person  of  the  bishop,  and  not  to  the  lands, 
so  that  the  lessees  cannot  partake  of  it ;  for  of  privileges  annexed  to  the 
person  of  a  man  no  one  else  can  have  the  benefit.  And  therefore  in  30 
Hen.  8.  if  one  by  deed  make  a  feoffment  of  the  glebe,  the  feofiee  shall  pay  the 
tithes  of  it  to  the  feoffor,  for  he  does  not  partake  of  the  privilege  annexed  to 
the  parson.  So  M.  31  &  32  Eliz.  it  was  adjudged  here  between  Perkins  and 
Hind.  If  a  parson  lease  his  glebe,  rendering  a  small  rent,(I)  he  shall  have 
tithes  :  but,  if  a  great  rent  be  reserved,  near  the  value  of  the  land,  he  shall  noil- 
have  tithes ;   for  it  shall  be  intended  that  this  rent  was  reserved  for  the  tithes, 

•  as  weU  as  for  the  land.  It  will  be  a  hard  thing  in  this  case  to  make  this  a  good 
prescription  as  it  is  laid.  It  is  not  good,  as  it  seems  to  me,  because  he  pre- 
scribes in  tenants  for  years  tmd  at  mil,  viz.  by  himself  and  his  farmers  he  has 
holden  discharged,  it  cannot  be  good,  as  in  Chaixoortk's  case,  in  9  Hen.  6.  62. 
where  in  trespass  the  defendant  pleaded,  that  the  prior  of  5^.  John  of  Jerusalem 
was  seised  of  such  a  manor,  and  that  he  and  his  predecessors,  and  all  their 
tenants  at  will  of  the  said  manor,  had  had  common  of  turbary  in  the  place 
where  the  trespass  is  supposed,  and  so  as  tenants  of  the  said  manor,  &c.  And 
by  the  whole  court,  clearly  this  is  not  good,  for  tenants  at  will  cannot  prescribe 
in  such  manner ;  but  they  ought  to  say,  that  the  lord  of  the  manor  has  had 
common  for  himself  and  his  tenants  at  will.  And  so  is  1 1  H.  7.  6.  Then 
here  he  lays  the  usage  in  his  tenants  at  will,  which  is  such  a  prescription  as  if 
he  had  said  that  he  and  his  tenants  for  years  and  at  will  had  holden  discharged. 
But  if  he  had  prescribed  for  himself  and  his  tenants,  the  nature  of  the  thing 
would  shew  that  that  could  not  be :  for  he  could  not  hold  (the  land)  discfaai^ed 
for  him  and  his  tenants,  for  tithes  are  not  parcel  of  the  land,  nor  a  thing  issu- 
ing out  of  the  land,  but  a  collateral  profit,  to  be  taken  upon  the  land;  This'ap-' 
pears  by  the  case  di  Sherwood  and  tVinchcomb  in  34  &  35  £1.  {ante,  106)  where 

-  a  man  prescribed  to  have  tithes  as  parcel  of  a  manor :  for  by  Popham,  nothing 
can  be  parcel  of  a  manor  but  a  thing  which  is  part  of  the  land,  or  issuing  out  of 
the  lana ;  and  tithes  are  but  collateral  things  to  be  taken  upon  the  land.  That  is' 
the  reason  too  of  30  Hen.  8.  if  a  parson  make  a  feoffment  of  his  glebe,  or 
purchase  land  within  his  parish,  and  make  a  feoffment  of  that  land,  yet 
he  shall  have  tithes  from  his  feoffee ;  the  tithes  are  not  extinct,  because  they 
are  not  things  out  of  the  land.     So  in  Hind  and  Perkins  case  (2)  it  was  agreed, 

that 

«  ^1 )  f  Wen"*  lUp.  1 JT.  B.  for  yean  of  parcel  of  hit  glebe  of  the  value  of 

(S;  WaUer{\n  the  argament  of  tfie  eaie  of  one      141.  per  annoni,  rendering  13  shiltings  rent:  it 

Wright)  ciled  this  case:  a  panon  made  a  lease      the  lessee  ibould  pay  tithes  was  the  qnestion 
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thatif  •puioo  i«leaMto«|MffuhioDeraUhuriglit  mliulaiidjyiittbiidoes  not 
extingnifth  his  tithes^  for  they  are  not  issuing  out  of  the  land.  Then  if  thej 
be  not  issaing  oot  of  the  land,  when  he  makes  a  lease  for  yean,  he  is  not 
chargeable  by  any  means  with  them  j  therefore  he  cannot  hold  it  discharged 
for  himself  and  for  his  tenants  for  years,  &c.  for  his  estate  was  never  charged. 

But  this  prescription  is  not  fi;ood  for  another  reason :  for  he  prescribe  thai 
SteveM^andrnkis  predtcessors  buAops  of  Wuichettcrfor  the  time  ocmg,  seued  of 
the  i^umd  manor,  but  does  not  allege  that  any  one  of  them  was  seised. 
This  therefore  cannot  be  good,  for  here  is  no  ground  for  the  prescription.  [BrJ 
2  Mar.  Fretcriptum,  100>  shews  the  difference  between  a  custom  and  a  pre- 
scription ;  the  one  goes  to  the  land,  the  other  to  the  person.  When  it  is  laid 
in  the  person  he  ought  to  be  able  to  prescribe,  otherwise  it  is  void.  For  it 
appears,  22  Hen.  6.  if  a  man  would  plead  a  cnstcHn  in  a  vill,  he  ou^ht  to  say 
tnat  it  is  an  ancient  vill,  otherwise  it  is  not  good.  TThis  was  adjudged  in 
.  Isekwnt  caie,  6  Edw.  6.  where,  in  trespass  for  breaking  his  paik,  called 
Illbrewer*8  park,  and  eating  his  grass  with  hoes,  and  cuttiqg  it,  the  defendant 
pleaded  that  Sir  John  Arundejl  was  seised  of  the  said  pariL,  and  granted  to  him 
the  office  of  keeper  of  the  said  park,  &c.  that  there  from  time  immemorial  had 
used  to  be  common  for  aU  their  hogs  in  the  said  park,  and  when  the  grass 
was  grown,  to  cut  it  and  make  it  into  hay,  and  so  justified  the  trespass  3  it 
was  holden  that  this  plea  was  not  Rood,  for  he  does  not  plead  that  this  was  an 
ancient  park  |  and  also,  it  is  not  siUeged  befofe  the  prescription  that  he  was 
seised,  and  so  enable  himself  to  prescribe.  In  35  &  36  £1.  there  was  one 
CiarkcB  case,  at  St.  Alban's  (4mte,  106).  He  was  sued  for  the  tithes  of  sixteen 
acres  of  wood.  He  surmised  in  prohibition  that  these  sixteen  acres  were  pared 
of  such  a  park,  and  that  he  and  all  those  whose  estate  he  had,  had  used  to  pay 
four^penoe  for  every  acre  of  wood,  and  did  not  allege,  that  he  was  seised  of  the 
park,  and  for  that  reason  the  prescription  bad.  So  here,  when  he  says  that  he 
and  all  his  predecessors  seised  of  the  said  manor  have  been  discharged,  and  does 
not  state  that  any  one  was  seised,  this  is  not  good.  For  every  prescription 
ought  to  be  oertam.  But  it  may  be  said  that  these  words  are  averred  that  he 
was  seised,  though  the  expression  should  b^  otherwise  than  that  he  was  seised, 
but  it  is  not  so  as  it  is  here  set  down,  but  if  the  words  were  put  in  the 
ablative  case  absolute,  as  in  Adams  and  Wroitcsley\  case,  where  an  ejectment 
wav  brought  for  entering  into  a  house  and  a  hundred  acres  of  land,  and  it  was 
declared  that  the  prior  of  M.  was  seised  of  the  lands  and  demised  them  to 
R.  Wibocks  for  years ;  afiterwards  the  said  Roger  being  seised  of  the  said 
lands,  the  reversion  being  in  the  prior,  he  leased  it  to  the  plaintiff  by  the  name 
of  his  brother  of  Brotky,  with  all  lands  thereto  belonging,  adhmc  in  taatra 
Bageri  Wilcoch,  for  sixty  years  after  the  end  of  the  first  term :  excration  was 
taken,  that  it  was  not  avemd  that  the  land  was  iti  the  tenure  of  Wilcocks ; 
yet  it  was  held  good,  for  those  words  being  put  in  the  absolute  case,  are  good 
avement.  But  here  it  is  not  so,  but  is  as  if  he  had  said  that  all  hb  prede- 
cessors who  were  seised,  &c.  and  it  might  be  no  one  was  seised. 

This  prescription  does  not  extend  to  discha^  the  tithe  of  lamb  and  wool ; 
for  it  is,  "at  they  hold  the  said  lands  discharged  of  all  tithes,  which  is 
to  be  understood  tithes  of  all  things  which  come  immediately  from  the  land, 
as  hay,  grain,  and  fruit,  and  not  of  the  cAttle  upon  it,  or  the  wool  of  those 
animals.  For  prescriptions  shall  be  taken  strictly.  6  Edw.  4. 12.  if  a  man  pre- 
sence for  himself  and  his  tenants  at  will,  that  vrill  not  serve  for  copyholders, 

and 


in  this  ooart  in  prohili.  M.  31  &  SS  El.  be- 
tween l?4gr}qn  and  Bmd,  and  it  was  adjudged 
that  be  sball  pay  tithes  notwithstanding  the 
demise  and  the  reservation  of  rent,  bot  then 
it  was  held  thaC  if  a  rack  rent  had  been  re- 
served to  the  valae  of  the  land  l«Med»  that  no 
tkhes  ahould  be  |Mud»  for  then  it  mieht  be 
fiMfi  a  lease  inclusive  of  the  tithes  with  the 
and.  And  Pofhim  smiled  at  this  hist  opinion. 
iod*M  I  believe,  mewt  that  thcfe  was  no  dif- 
.l^renes  aa  law. 


And  in  the  aigument  of  this  case  WaUer 
further  said  thatSOEI.inthis  court,  it  was  held 
that  the  tithes  of  land  fed,  for  the  whole  year, 
with  dry  cattle,  only  shall  be  paid  with  regard 
to  the  vahie  of  the  land ;  as  if  the  land  wei^ 
of  the  value  of  SOL  per  ann.  then  for  tlM 
tithes  a  tenth  part  of  the  value  shall  be 
paid  to  the  parson:  Quod iMto, and  Qikere:  for 
Gawdt  immediately  asked  the  question  se- 
cretly of  Pofb  am,  C*  J.  if  the  law  were  v^^ 
and  roraia  made  no  taswer  to  Unu 
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mAjH^iuj  an  toM  umatM  at  will.  9BL  it  ww  holden  in  tiia  caaebetwwft 
Em  and  BwrringUm,  wkera  a  man  pmcribed  to  haye  oommon  of  t»tovntB,  aft 
belonging  to  auch  «  hoaae,  that  this  ahoold  not  extend  to  hmue-bote  and 
ploogh-^bote,  bnt  only  to  estovers  to  burn.  So  here  this  prescription  shall  not 
extend  to  sheep^  for  theae  do  not  become  due  in  respect  of  the  land. 

Coke  the  Queen's  Attorney.*— There  are  two  points ;  the  first,  whether  the 
prescription  be  good  or  not :  and  the  other,  whether  the  traverse  be  good ;  and 
he  argued  that  the  prescription  was  good^  uid  so  for  the  plaintiflf,  first  he  argued 
who  was  capable  ot  tithes,  at  common  law>  in  pernancy,  and  who  vras  capable 
in  dischai^,  and  in  what  manner  pernancy,  and  where  discharge  would  oe  at 
common  law  or  afterwards  by  any  means.  As  to  the  first,  he  held  that  no 
persons  but  spiritual  persons  were  capable  of  pernancy  of  the  tithes,  for  none 
but  they  could  take  tithes.  And  beiore  the  council  of  Lateran,  which  was 
A.  D.  11 15^  and  in  the  time  of  Dioniseus  (3)  the  emperor,  none  but  spiritual 
persons  oould  have  tithes,  for  the  men  of  holy  church  were  as  apostles,  and  had 
nothing  certain,  but  it  rested  wholly  upon  the  devotion  of  the  people  to  give 
what  they  pleased,  and  to  whom  they  pleased.  As  Para,  says,  in  7  Edw.  3. 5^ 
^*  that  bdfore  a  constitution  lately  made,  every  patron  might  give  his  tithes  to 
any  parson  of  any  parish.'*  But  at  all  times  then  this  giving  of  their  tithes  was 
done  more  carefully  than  at  this  day,  and  the  church  had  its  tenths.  You  may 
see  in  the  time  of  William  the  Conqueror  the  care  that  was  taken  touching 
these  things,  de  omni  amuma,  trnt  aedma  garha  makmd  de  omnibus  rebut  fua$ 
dedtrii  Dmmmu  tmts  decimm  reddendct  sunt.  And  1  have  heard  Dr.  Andrewes 
say  that  this  was  thefar  tenure  of  God,  that  none  could  sue  for  tithes  but  only 
die  parson  I  and  22  Ass.  75.  the  parson  of  each  parish  shall  have  the  tithes  | 
and  if  they  be  not  wi^n  any  parish,  then  the  king  shall  have  thwn  $  for  he 
is  capable  of  the  pernancy  of  tiuies,  fbr  he  is  persona  misUi,  And  in  44  Ed.  3.  in 
an  assise  for  tithes  before  LunLOwa,  he  said,  that  in  ancient  times  every  man 
might  grant  his  tithes  to  what  church  he  would  ^  so  that  at  all  times  it  must 
have  been  a  spiritual  person  who  had  them  by  vray  of  pernancy.  And  to  the 
same  purpose  he  cited  10  Hen.  7. 13.  yet  the  king  may  have  tidies  by  way  of 
pernancy,  for  he  is  penona  mixta*  And  so  E.  7  Ed.  6.  [Dy.  38.]  it  was  taken 
to  be  a  damnable  thing  fbr  a  layman  to  have  tithes.  And  there  is  a  difference 
between  a  parson  and  the  servant  of  a  parson,  33  Hen.  6.  39  &  40  Ed.  3. 
28.  in  suits  between  the  vicar  and  the  parson,  die  spiritual  court  shall  have 
jurisdiction :  but  45  Edw.  3.  17.  if  the  right  of  tithes  come  in  question  be* 
tween  a  farmer  of  a  parson  and  a  layman,  this  shall  be  tried  at  common  law 
and  not  in  the  spiritual  court.  So  it  appears  that  the  farmer  of  a  parson  might 
have  tithes  in  pernancy;  and  now  the  statute  of  31  and  32  Hen.  8.  gives 
every  layman  a  remedy  for  them  in  the  spiritual  court.  For  before  this  statute 
a  layman  might  have  tithes  by  vray  of  pernancy,  but  he  had  no  remedy :  then 
any  layman  whatever  is  capable  of  being  discharged  of  tithes  for  there  he'  is 
not  put  to  any  action  for  them,  as  he  is  who  is  capable  in  pernancy.  But  he  is 
only  capable  of  being  diacharged,  and  this  every  layman  might  be :  fbr  this  he 
cited  8  Ed.  4.13.(aft^«,  44)  where  a  layman  prescribed  to  be  discharged  of  tithes 
upon  a  composition  with  the  parson  and  ordinary,  who  granted  that  he  and  his 
assigns  should  be  disdiarged,  and  a  good  discharge  for  him  and  his  assigns, 
and  he  cited  Fitzherhert's  Abr.  Prohib.  9.  in  his  very  vrords.  And  in  the 
Register,  38.  b.  such  a  composition  was  made  by  the  bishop  as  patron  and 
ordinary,  and  it  shall  be  a  good  discharge,  and  he  read  tne  words  of  the 
Register,  and  so  he  held  that  a  lay  person  might  be  discharged  of  tithes  at 
common  law,  but  he  was  not  capable  of  them  in  pernancy,  fbr  that  he  failed  of 
a  remedy  to  come  at  them ,  and  it  is  all  one  not  to  have  the  thing,  and  to  have 
no  remedy  for  the  thing.  But  now  the  statute  of  32  H.  8.  c.  7.  gives  a  layman 
a  remedy  to  recover  the  dthes  which  he  is  to  take.  If  then  he  be  capable  of 
taking,  it  is  to  be  seen  how  this  right  to  diem  in  pernancy  arises.    This  must 

be 

(5)  I  hmY«  copied  the  MS.  tluragh  Ifae      whieh  is  the  most  fimow,  sad  by  wUch  in- 
naiBe  of  the  empeior  is  ineorrect.     Then      feodstionsoftitbef  toUymeawefeforbiddmi; 
were  thneoouDcila  of  Lalenm,  the  first  under      the  thiid  oader  Pope  iooooeiit   the  thirds 
Celhctas  the  second,  A.  D.  1119;  the  second      A.D.1215.    See  Seld.  Hist,  of  Tithes,  c.  7, 
aoder  Pope  Aleunder  the  third.  A,  D.  1180, 
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he  ather  by  ccmpanidim,  or  by  giuit,  or  by  preicriptioD;  and  lo.af  diacbiuqges 
of  the  payment  oE  tithes.-  And  then  we  must  give  a  remedy  [in  thb  court]  to 
the  party  -,  for  if  he  have  no  remedy  here^  he  will  be  without  a  remedy.  Fot  in 
this  point  we  act  contrary  to  the  civilians  :  they  will  not  allow  discharge  of 
tithes,  becanse,  they  say^  that  they  are  due  to  the  church  jvre  dioino,  and  there- 
fore a  common  person  being  ky^  and  tithes  spiritual^  they  will  not  allow  any 
Cea  in  discharge.  And  then  he  said  that  a  layman  oi  himself  cannot  originally 
t  discharged  of  the  payment  of  tithes  by  prescription,  but  the  prescription 
must  first  settle  in  a  person  who  can  prescribe  in  discharge/  and  if.  it  do  not 
first  settle  in  such  a  person,  no  benefit  can  arise  therefrom  to  any  one.  But,  if 
the  prescription  be  once  settled  in  a  man  who  can  prescribe,  if  he  set  it  over  to 
another,  he  shall  take  advantage  of  it.  And  for  this  he  relied  upon  the  w<h^ 
of  >he  32  Hen.  8.  c.  7.  that  ^'  no  person  or  persons  shall  be  sued  or  otherwise 
*'  compelled  to  yield,  give  or  pay  any  manner  of  tithes  for  any  manors,  lands, 
f^  tenements,  or  hereditaments,  which  by  the  laws  and  statutes  of  this  realm 
'^  are  dischu^ed  and  not  chargeable  with  the  payment  of  any  such  tithes/' 
So  that  it  appears  by  the  yerj  words  of  the  statute,  that  the  law  aUows  a  dis* 
charge  of  tiUies,  and  thererore  the  statute  provides  a  remedy.  And  as  the 
civilians  will  not  allow  this,  it  is  reasonable  that  we  should  give  a  remedy  here. 
As  to  the  other  mode  of  discharge  by  grant  or  composition,  he  relied  upon 
Fitzherbert's  Abr.  and  the  Register ;  for  where  it  was  granted  to  A.  by  the 

rron  and  ordinary,  that  he  should  be  discharged  $  there,  if  he  assigned  to  B. 
should  hold  it  discharged.  Then  if  this  setUe  in  a  man  by  grant  or  compo- 
sition, and  his  assignee  shall  take  advantage  of  it,  so  it  shall  be  here  with  the 
lessee  of  the  bishop.  For  the  bishop  has  made  a  lease  fi>r  years,  and  here  the 
prescription  first  began  in  the  bishop  and  has  settled  in  him,  who  might  pre- 
scribe to  be  discharged :  and  this  discharge  runs  with  the  land ;  and  the  very 
words  of  the  statute  of  2  Edw.£.  c.  13.  provide,  "  that  no  person  shall  be 
sued  or  compelled  to  yield,  give,  or  pay  any  manner  of  tithes  for  any  manons^ 
land,  tenements,  or  hereditaments,  which  by  the  laws  and  statutes  of  this 
realm,  or  by  any  privilege  or  prescription,  are  not  chargeable  with  the  pay- 
ment of  any  such  tithes.  So  the  statute  allows  a  dischaige  of  tithes  in  the 
land,  and  that  discharge  shall  follow  the  land,  if  the  discharge  first  commenced 
in  any  one  who  might  be  discharged.  And  here  the  discharge  commenced  in  the 
bishop ;  and  it  shall  run  to  his  lessee.  And  there  are  various  manners  of  discharge, 
as  appears  in  lOEl.  Dy.277.  (ante,  59)  where  the  Templars,Hospit8dlers,  and  Cis- 
tertains  had  a  privilege  torn  Rome,  quod  non  tenentur  sohere  dednuu  prmdiorum 
suorum  qwt  proprm  manibus  out  sumpiibus  excolunt,  but  their  farmers  shall  pay 
tithes,  &c.  In  Knigktky9Xkd  Spencers  case,  {ante,  101)  unity  of  possessimi  is  a 
sufficient  discharge  from  the  payment  of  tithes,  and  this  shidl  serve  for  their 
farmers,  as  appears  by  the  case  of  the  Templars,  who  were  discharged,  but 
only  of  the  tithes  of  those  lauds,  quas  proprus  manibus  out  tumptibus  excoluni  ; 
and  no  doubt  that  if  it  had  been  general  for  them  and  their  fanners,  it  had 
been  good.  And  here  we  are  within  such  prescription,  and  for  this  he 
cited  a  case  in  18  Eliz.  Dy.  349,  the  case  of  the  parsonage  of  Peykirke  and 
Ebneton,  (ante,  66)  where  the  dean  of  Peterborough  prescribed  that  for  the 
manor  no^tithes  were  paid  by  the  farmers  by  lease  or  at  wiU,  except  wool 
and  lamb ;  and  the  parson  libelled  against  a  farmer  for  tithe  of  hay  and 
grain,  and  a  prohibition  was  granted,  and  the  statute  was  not  useless.  And 
this  ID  effect  is  our  case;  for  there  the  lessee  was  discharged  by  the 
prescription  in  the  parson  for  himself  and  his  farmers,  and  that  the  parson 
might  prescribe  to  be  discharged  of  tithes.  It  was  agrc^  in  the  28  El.  in  the 
case  of  the  bishop  of  Winchester  and  the  parson  of  Buckden,  where  the  bishop 
prescribed  to  be  discharged  of  tithes,  and  held  good  3  for  he  who  may  have  tithes 
paid  to  him,  may  prescribe  to  be  discharged  of  them.  B^t  in  that  case  there 
was  no  lessee.  But  in  34  and  3j5  EL  Knightleys  case,  (commonly  called  the 
case  de  ratione,)  it  was  agreed,  that  if  a  parson  has  been  parson  imparsonee 
time  out  of  memory,  so  that  no  one  can  tell,  he  by  this  prescription  may 'be 
discharged  -,  but,  if  he  makes  a  lease,  his  lessee  shall  pay  tithes :  but,  if  he  pre-' 
scribe  that  he  and  his  lessees  may  retain,   then  his  lessees  shall  be  discharged 

'       '  .     by 
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hfmLjct  refaaaer.  Aadhe  cited  a  case  between  Tro// Bod  Grwei^  which 
was  like  the  present  case,  and  he  pleaded  the  same  plea;  and  there  by>order 
of  the  court  issue  was  taken,  whether  the  lessee  had  paid  tithes  or  not )  for  if 
he  had  not  paid  them  before,  then  he  shoold  be  discharged  -,  and  there  the  free* 
hold  was  out  of  the  spiritual  person  who  prescribed.  But  in  our  case  the 
fteehold  yet  Remains  in  the  bishop,  and  so  the  lessee  shall  be  privileged  from 
thepayment  of  tithes.    And  so  upon  that  point  he  prayed  a  prohibition. 

Tnen  as  to  the  traverse  it  seemed  to  him,  that  the  refusal  was  not  material, 
and  therefore  not  traTersable.  And  as  it  seemed  to  him  to  be  plain,  he  would 
be  short  upon  it,  for  it  has  been  often  adjudged,  and  he  put  the  case  of  Eaton 
aad  Momce,  M.  31  &  32  Eliz.  where,  in  a  suit  for  Utbes  in  the  spiritual 
oourt,  the  defendant  sued  a  prohibition,  and  surmised,  that  he  who  libelled 
against  him  in  the  spiritual  court  for  the  titheahad  not  read  the  articles  within 
six  months,  according  to  the  statute  of  13  Eliz.  and  so  was  not  parson  to  de- 
mand tithes,  and  that  he  offered  this  plea  to  the  spiritual  court ;  and  they 
refused  it  there ;  the  other  said,  that  they  accented  the  plea  in  the  spiritual 
ooQTt  ab&que  hoc  that  they  refused  to  allow  the  plea ;  and  upon  that  joinder  in 
demuirer;  and  ruled,  that  the  prohibition  should  stand.  And  the  reason  that 
a  oonsnltatim  was  not  granted  was,  that  no  place  of  the  refusal  was  shewn, 
and  therefore  they  could  not  try  it.  But  the  whole  court  upon  the  other  point 
said,  that  notwithstanding  this  consultation  should  be  'granted,  because  the 
refusal  was  traversable  in  this  case,  but  all  agreed,  that  if  he  had  prescribed  m 
modo  dedmandiy  or  to  be  discharged  of  tithes,  then  the  re&isal  would  not  have 
been  traversable,  because  the  spiritual  court  will  not  allow  any  pleas  in  such. 
cases  of  discharge }  for  they  say  there  it  is  jus  indelUnie  et  nonjus  dhinum  ;  but 
they  will  allow  discharges  which  the  statutes  make.  And  so  he  concluded  witb 
the  opinion  that  the  refusal  is  not  traversable,  and  he  held  this  but  cheap.  (1) 

Gawdy.  You  have  cited  the  case  of  Peykirk  and  Elmeton  that  the  lessee  shall 
be  discharged :  it  is  a  good  case,  and  it  proves  directly  that  the  lessee  of  a- 
parson  may  be  discharged  of  tithes  by  the  prescription  in  the  parson.  Then  as 
to  the  traverse,  he  held  that  the  refusal  was  not  traversable,  because  it  was  but 
matter  of  surmise,  and  not  the  substance  of  his  action.  And  for  this  he  citedr 
the  case  of  WhMsh  and  WUloughln/,  in  the  CammaUaries,  76.  where  upon 
a  surmise  the  plaintiff  had  the  vnrit  directed  to  the  coroners  3  and  the  whole 
court  agreed  that  he  might  in  an  assise,  because  the  assise  is,  the  speediest 
remedy  that  can  be,  the  jury  coming  in  at  the  first  day,  and  therefore  is  to  be^ 
favoured,  and  therefore  they  said  it  was  good.  But  the  reason  why  he  cited 
this  case  was.  for  that  the  party  was  not  at  any  mischief,  for  he  has  no  remedy 
for  this,  it  being  but  matter  of  surmise,  and  therefore  shall  not  be  traversed, 
because  it  is  not  matter  of  substance.  So  here,  though  the  allegation  of  refusal 
were  trae.  we  could  not  grant  a  prohibition  upon  it ;  but  we  grant  the  prohi-^ 
bition  upon  the  body  of  the  matter,  whether  the  discharge  be  good  3  and  the 
surmise  is  but  matter  of  form,  and  so  not  traversable,  any  more  than  in  a  writ 
of  ceanage  the  conveyance  oi  the  pedigree  is  traversable,  because  not  matter  of 
substance.  For  in  all  actions  the  substance  of  the  action  is  traversable,  and  not 
that  which  is  but  form  and  of  course.  As  in  an  action  upon  the  case  of  trover 
and  conversion,  the  conversion  is  not  traversable,  for  that  is  not  the  cause  of 
action,  but  the  defendant  ought  to  plead  not  guilty.  So  here,  the  refusal  is  not^ 
the  substance  of  his  complaint,  but  the  discharge  is  the  substance  and  ground 
of  the  prohibition ;  and  the  spiritual  court  will  not  allow  of  any  discharge,  and 
therefore  we  are  used  to  grant  a  prohibition.  So  he  held  the  discharge  to  be 
good,  and  also  the  prescription,  and  that  it  also  served  for  the  lessee  for  years. 

Fbhvbr  agreed,  that  the  prohibition  well  laid,  and  that  the  refusal  was  not 
the  cause  of  the  prohibition  3  for  even  if  the  spiritual  court  would  accept  the 
plea,  yet  we  should  grant  a  prohibition,  if  the  matter  did  not  belong  to  them. 
or  if  the  party  could  not  have  right  there.  And  so  if  a  party  have  sufficient 
matter  for  a  prohibition,  he  need  not  wait  their  leisure  to  see  whether  they  will 
receive  his  plea  or  not;  To  which  opinion  Popham  also  agreed  3  and  they  all 
agreed,  that  the  prescription  vvas  good  for  the  lessee  for  years^  and  that  he' 
might  well  enough  take  the  benefit  ctf  the  discharge. 

(1)  "  U  ttrK  etof^nfu  «fc«p6«* 

jroxf  i.  I  At 
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1596.  At  uiother  day  tlie  caae  WM  mortd  again  bt  7mfiM,  wl»  Humgbfc « 

#RioaT  mltatloii  oiigfci  to  be  gratfed,  aad  be  taid  tbat  Mr.  Attonifly  bad  alwayi  staled 
tbe  case  to  be^  that  tbe  bisbop  and  aM  bis  predecesson  bad  b<4daa  tbe  lantl 
discbarged  of  titbes,  but  lihat  tbe  pleadtogs  were  not  so;  for  it  appeals  by 
lliem  that  tbe  bt^op  bad  the  rectory  and  alK>  tbe  land,  &c.  and  that  he  ao4  aM 
bis  predocessors  by  themsdves,  their  farmers  and  tenants  at  will,  bad  hoklfeB 
tbe  land  discbarged  and  privileged  from  tbe  payment  of  tithes ;  and  Ibsa  wottM 
make  a  great  difference,  as  it  seemed  to  him :  and  be  agnsed  lliat  ^dicfe  ikut, 
land  is  discharged  of  tithes  by  composition  real,  the  lessees  and  ftrmcrs  ahall 
hold  it  discharged ;  but  where  it  is  discharged  oidy  firoin  the  payment  of  tMiea 
by  nnity  of  possession  in  the  bands  of  one  who  might  prescribe  in  wm  dec^ 
numdo,  when  [the  land]  is  removed  out  of  his  possession  it  shall  pay  titbes,  ami 
llhe  privilege  shall  not  go  with  tbe  land,  for  that  woold  be  to  make  a  preacriptma 
in  non  decimando  !n  a  layman,  which  cannot  be.  And  for  tins  heput  a  case 
which  was  in  the  etcbeqner  chamber  by  English  biB  in  the  31  SI.  The  QneeB 
had  lands  in  her  hands :  it  was  holden  by  afl,  and  so  adjuij^d,  ^at  she  dKKild 
not  pay  tithes.  The  Queen  madie  a  lease  for  years :  it  was  a  great  «(aest£on, 
whether  the  lessee  shonld  pay  tithes ;  and  a  cas6  was  drawn,  and  the  opimon 
of  the  justices  was  divided  ;  and  at  length,  after  great  advice,  it  was  reac^^sd, 
diat  the  lessee  should  pay  tithes,  and  so  it  was  decreed.  And  be  oould  not  see 
any  difference  between  the  cases :  for  fbe  bishop  havffig  privilege  in  nm  ded- 
nuuido  by  reason  of  his  person  only,  it  covld  not  be  transferred  to  another. 
PoPBAK  said  to  FmmsR,  that  tbe  case  was  so ;  but  they  said  that  theie  waa  a 
grestt  difference,  for  the  Queen  is  only  privil^ed  by  reason  of  her  person. 

FopBTAM.  It  was  lawful  for  every  man  to  pay  bis  tkhe  to  whom  be  wcMdd, 
if  he  were  spiritual :  for  the  same  reason  a  spiritual  person  mi^  retain  tiis 
tithes,  and  not  pay  them  to  anyone,  and  then  the  parson  had  no  interest  in  tbem. 

TimHdd.  It  appears  in  our  case,  that  the  bishop  bad  tbe  rectory  and  the 
bind;  &c.  and  this  appears  to  be  the  discharge. 

Oawdt.  Do  you  say  ratione  mde  that  he  was  discharged  f 

Ttmfkld,  No. — Wberenpon  afl  the  court  agreed,  that  the  prohibition  should 
f^nd,  and  that  no  consultation  should  be  awarded  upon  both  points. 

{Lard  Coke  9  Report] 

Upon  demurrer  in  this  case  three  points  were  moved :  1 .  Whether  the  said 
prescription  for  discharge  of  tithes  was  good  or  not.  2.  Whether  tbe  plaintiff, 
being  a  layman,  should  take  bene^t  thereof.  3.  Whether  the  said  traverse  was 
good  or  no.  And  as  to  the  first  point,  three  things  were  considered  :  1 .  Who 
^ere  by  the  common  law  capable  of  tidies  in  pernancy,  tfnd  who  not.  2.  Who 
was  capable  of  a  discharge  of  tithes  at  tbe  common  law,  and  who  not.  3. 
How  be,  who  was  capable  of  a  discharge,  might  be  discharged  of  tithes,  scit, 
either  by  prescription,  or  by  composition,  &c. 

As  to  the  first  it  was  resolved,  that  none  by  tbe  common  law  bad  capacity 

to  take  tithes,  but  only  spiritual  persons,  or  a  mixt  person,  and  regularly  no  * 

mere  layman  was  at  the  common  law  ci^pable  of  them,  unless  in  special  cases ; 

for  no  layman  but  in  special  cases  could  sue  for  them  at  the  .common  law  in 

the  spiritual  court,  scU,  for  the  subtraction  of  them.    See  the  books  in  7  E.  3.  5. 

1 1  Ass.  9.  44  £.  3.  5.  b.  10  H.  7.  18.  a.  and  7  E.  6.  Dver,  84.  and  tbe  hooka 

in  43  £.  3.  34.  a.  and  44  E.  3.  39.  a.  b.  that  a  farmer  or  a  parson  may  sue  for 

tithes  3  but  it  appears  that  such  farmer  was  a  spiritual  man,  as  vicar,  &c.    And 

so  it  was  said  by  some  are  all  the  other  books  in  31  H.  6.  1 1.  a.    35  H.  6.  39. 

'a.  b.  2  E.  4.  15.  a.  b.   6  E.  3.  4.  a.  b.    12  H.  7.  24.  b.  (in  which  in  trutb 

there  are  but  opinions)  to  be  intended :  and  if  tbe  common  law  bad  generally 

enabled  a  layman  to  be  capable  of  tithes,  the  common  law  would  have  given 

Him  remedy  for  the  recovery  of  them  j  but  regularly  a  layman  bad  no  remedy 

fpr  the  subtraction  of  tithes,  till  the  statute  of  32  H.  8.  c.  7.    But  see  22  AsS. 

75,  that  the  King  was  capable  of  tithes  at  the  common  law,  for  he  was  persona 

mixtOy  and  his  patentee  also  by  his  prerogative,  as  it  there  appears. 

As  to  the  second  point  it  was  resolved,  that  a  mere  layman  who  was  not 
<»able  of  tithes  in  pmian^,  was  notwithstanding  capable  of  a  discbai!rge  of 
tithes  at  the  common  law  ih  bis  xmri  land,  as  WeU  ks  a  spiritual  man ;  for  by 

&e 
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HiH  ^mnm  1«¥#  Ik^  purm  |P<nvo«  A»d  orfenirr  mii^t  Imve  ditoUrgQl  • 
fmi^hftrimr  of  tiAet  la  hif  kmL  iff^,  Of  Ibe  paniWoiier  ought  have  ghreo  piMt 
«f  hit  ^)i4  t9  ^  iHNrf99  fer  •  dischavge  of  tithes  in  the  residue.  And  for 
ympf  tb^mf  see  Om  book  w  .8  E.  4.  14.  ».  b.  wi  Eegistor^  38.  where  U  api> 
pean  that  a  byman  might  be  discharged  of  tithes  at  the  commoa  law ;  but  a 
M^rmw  mght  be  disc^i^ige^  of  titb^  at  thje  commoD  law  by  grant,  or  compo- 
utioii,  as  it  afipw*  Mi  the  said  hooka,  but  not  by  prescription  to  be  discharged 
of  titbes;  Hot  n  is  coqmoniy  said  in  our  books,  that  he  may  prescribe  ta  mkh 
rfwiwiwdt,  but  Hon  an  mm  d^dtmmdo,  and  the  reason  therectf  is,  because  he  is 
pot»  but  in  ^Mcial  catfm,  capable  of  tithes  at  the  common  law,  and  therefore 
without  apiscial  ^ooi^ter  sheared,  it  ahaU  not  be  intended  that  he  hath  any  lawful 
diachavca.  And  for  this  reason,  in  favour  of  holy  church,  although  it  migjlit 
haive  a  lawfol  beginning,  the  law  will  not  suffer  such  prescription  in  this  case, 
to  p9t  it  to  the  (rial  of  laymen,  who  wUl  rather  strain  their  consciences  for 
Ijl^ev  Biivale  benefit  than  ykld  to  the  chufcb  the  duties  whkh  belong  to  it. 
And  tne  law  hfid  gr^at  policy  therein,  for  the  decay  of  the  revenues  of  men  of 
hfilj  cboroh^  in  the  end,  will  be  the  overthrow  of  tte  senrice  of  God  and  of  his 
religipn.  And  therefoB^  |t  is  recorded  in  history,  that  there  were  (amongst 
others)  two  grievous  pereeoutions,  one  under  Dhclenan,  the  other  under  Juliam 
iunuuned  J^iaia;  for  it  is  recorded,  that  one  of  them  intending  to  root  out 
«fl  the  pra^casoBS  and  preaohen  of  the  word  of  God,  occUH  omnes  presbjfteroi, 
b«|t  ^otwithalanding  that,  religion  flourished,  for  aoi^gifst  martyrum  est  semem 
eefkmtt ;  and  yf t  the  same  was  a  feariiil  and  grievous  persecution :  but  the 
perseo^lion  under  the  other  was  more  grievous  and  dangerous,  because  (as  the 
hiatofy  saith)  qwe  a^cidi^  preffyCartuai,  for  be  robbed  &  church,  and  spoiled 
spui^nal  persons  of  their  revenues,  mad  took  aU  from  them  whereon  they  might 
live ;  aiid  tharsupoo  in  short  time  did  fdHow  great  ignorance  of  the  true  idi* 
Wtm  and  service  of  GqA»  iod  thereby  great  decay  of  the  christian  profosnon ; 
nyr  «one  vnU  epply  ^emselves,  or  their  sons,  or  any  other  whom  he  hath  in 
ebavige,  to  the  stuck  of  divinity,  when  (hey  shall  have,  after  long  and  jMunfui 
study,  nothing  to  live  upon.  And  it  was  said,  that  if  a  prescription  in  turn 
4ecmmdp  ab<wdd  be  sufiered,  the  church  would  rather  lose  than  gain  in  these 
days.  And  for  this  reason  such  prescripticm  was  not  allowafale.  But  a  spiritual 
person  who  was  capable  of  tithes  at  the  common  law  in  pernancy,  may  pre- 
scribe to  be  discharged  of  tithes  genenHy  3  for  as  he  may  prescribe  to  have  a 
portion  of  tithes  in  the  land  of  ano&er,  so  he  may  prescribe  to  discharge  his  own 
lands  of  tithes ;  for  it  is  oommouly  siiid  in  our  books,  that  before  the  council  of 
Lateran,  every  lyan  might  have  given  his  tithes  to  any  ecclesiastical  person  he 
would,  and  that  appears  by  the  books  aforesaid.  And  note,  it  is  recited  by  the 
statute  of  2  E.  6.  cap.  13.  that  land  may  be  discharged  of  tithes  by  prescription, 
but  that  canqot  be  in  case  of  a  layman,  erso,  it  ought  to  be  in  case  of  a  spuitual 
man.  Vide  10  Eliz.  Dver,  277.  The  orders  of  the  CistercianSj  Templars,  and 
ffospiiitlani,  were  discnarged  of  tithes  sub  modo,  soil,  quamdhi  propriis  mambus 
excoUmtttr,  &c.  ^nd  1 8  Eliz.  Dver,  340.  And  as  to  the  second  point,  the  same 
dependeth  upon  the  first,  for  ii  the  lands  of  the  bishop  were  discharged  in  his 
hmis  ^sAnoiutely  by  prescription,  then  the  demising  thereof  to  a  layman  cannot 
make  the  same  chargeable  which  were  dischai;ged  oefore;  and  in  that  it  may  be 
more  beneficial  to  the  bishop,  for  in  respect  of  that  he  might  reserve  the  greater 
rent,  &c.  And  as  to.  the  third  point,  it  was  resolved^  that  the  traverse  was  insuf- 
dent,  for  as  it  is  said  in  8E.  4.  14.  a.  the  spiritual  court  will  not  allow  any  plea 
in  discharge  of  tithes,  and  therefore  the  refusal  in  such  case  is  not  material,  for 
the  party  may  have  ft  prohibition  before  any  such  plea  pleaded  by  him  in  dischs^rge 
of  tubes,  apd  therefore  in  such  c^ses  the  allegation  of  the  refusal  of  the  ecclesias- 
tical judge,  are  rather  words  of  course  than  m  effect  and  substance.  But  in  some 
cases  the  refosal  is  traversable,  as  it  was  adjudged  M.  30  and  3 1  Elix.  in  this  court, 
Iwstwiaen  Morris  and  £atoa,  where  the  case  was,  that  Morris  was  sued  by  Eaton 
in  the  spiritual  court  for  tithes ;  Morris  alleged  there,  that  Eaton  had  not  read 
the  articles  according  to  the  statute,  and  that  the  ecclesiastical  judge  refused  to 
allow  the  same  3  and  this  refosal  was  traversable  by  the  judgment  of  the  court, 
for  otherwise,  upon  such  surmise,  all  matteiB  might  be  pixihibitad  in  the  spidr 

1 2  tual 


132 


1596. 


TITHE  CASES. 

tual  court,  although  the  ^iritaid  jtidge  do  all  that  beloDgeth  to  law  and  justice; 
And  in  the  same  case,  the  party  grieved  may  have  remedy  hy  his  appeal ;  hat 
in  the  other  case  of  discharge  of  tithes,  or  de  tnodo  decimandi,  the  judges  of  our 
law  well  know,  that  the  ecdesiastlcal  judges  will  not  allow  such  aUegation,  and 
so  is  the  difference. 

[NbTE,  reader,  a  man  may  prescrihe,  that  he  and  all  those  whose  estate  he 
hath  in  the  manor  of  Dak  in  Dale  a  tempore  cufus,  &c.  have  paid  to  the 
parson  of  Dale  for  the  time  heing,  a  certain  pension  yearly,  for  maintenance  of 
divine  service  there,  in  contentation  of  all  tithes  renewing  or  arising  vdthin  the 
same  manor :  and  further  prescribe,  that  he,  and  all  those  whose  estate  he  hath 
in  the  said  manor,  time  out  of  mind,  have  used,  in  respect  of  the  said  pensioii 
so  paid  the  parson,  to  have  all  the  tithes  accruing  and  arising  within  the  said 
manor,  or  any  part  thereof,  seil.  of  all  lands  holden  of  the  said  manor,  or  parcel 
thereof :  and  such  prescription  was  adjudged  good  in  the  king's  bench,  M.  39 
&  40  £1.  Rot.  199.  in  an  action  upon  the  case  between  Pigot  and  Heam,  in 
which  case  two  points  were  resolved  for  good  law.  1.  That  in  such  special 
case,  a  lay  person,  owner  of  the  said  manor,  shall  sue  for  the  tithes  upon  the 
special  matter  aforesaid  in  the  spiritual  court,  for  it  shall  be  intended  at  the 
beginning  the  lord  was  seised  of  the  whole  manor  before  the  tenancfes  were 
derived  thereout,  and  then  by  composition  or  other  lawful  means,  the  lord 
should  have  all  the  tithes  within  the  manor,  for  the  said  pension  paid  to  the 
parson ;  and  the  law  intendeth,  that  at  the  beginning  it  was  for  the  maiii* 
tenance  of  divine  service,  and  pro  bono  ecclesut,  the  reason  of  which  infend*- 
ment  is  the  continual  usage*,  a  tempore  cttjw,  S^c,  It  vras  resolved,  that  upon 
this  special  matter  allied,  a  man  may  have  tithes  as  appurtenant  to  a  manor ; 
for  he  prescribeth  by  a  qtte  estate  in  the  manor,  and  therefore  cannot  have  them 
in  gross.  But  it  was  tuljudged  in  Winchoomb^%  case,  in  this  court,  in  a  pro- 
hibition, Hill.  35  Eliz.  that  a  man  cannot  prescribe  generally  in  htm  and  all 
those  whose  estate  he  hath  in  such  manor,  to  have  any  tithes  appertuning  to 
the  same ;  for  without  such  special  matter  shewed,  tithes,  which  are  spiritaal 
things,  and  due  Jure  dimno,  for  the  subtraction  of  which,  remedy  lieth  only  in 
the  spiritual  court,  and  no  remedy  at  the  common  law,  cannot  be  parcel  or 
appurtenant  to  a  manor,  or  any  other  temporal  inheritance.] 


T.  38  El.  A.  D.  1596.    B.  R. 

Sheriffston  v.  Fleetwood.   [Cro.  El.  475.]     Moo.  909.  Gouldsb.  147. 

[Godfrey's  Rep.  p.  «47.  MS.  Hargr.  No.  1«.]  1  Gw.  189. 

1.  A  modus  A  PARSON  libelled  in  the  spiritual  court  for  tithes  of  herbage,  for  that  the 
of  a  P^J  ^o""  -^^  defendant  had  grazed  barren  cows  and  other  dry  cattle,  and  sold  them 
fortitheof  mUch  ^^  '^^^  money  for  their  pasturage,  and  also  for  rakings  of  tithe  hay  and  com. 
kine,  and  beasts  "^^  defendant  prayed  a  prohibitioD,  for  he  prescribed  to  pay  one  penny  for  the 
agbted,  is  bad ;  tithes  of  each  cow,  and  a  halfpenny  for  every  calf  depastured,  in  satisfaction  of 
fortiUicsforone  all  tithes  of  calves  and  cows,  and  herbage,  &c.  i  and  as  to  the  tithe  com,  he 
ti^£  for  "*^!  ^  pleaded  a  prescription,  for  that  he  used  to  set  up  the  tithe  com  of  the  parson  in 
other'\ota  shocks,  narburton  prayed  a  consultation,  for  the  first  consideration  that  the 
modus  of  four-  plainti£f  ought  to  be  discharged  of  tithes  oi  com,  by  reason  of  setting  the 
pence  for  all  tithe  com  of  the  parson  in  shocks  is  not  a  good  customi  for  the  parson 
^^Mj"^  ^*^^  ^**  °®  remedy  to  compel  him  to  set  up  the  shock  in  case  he  refuses.  But  non 
pSi™'^  fl/tocflfttr,  for  if  the  defendant  refuse,  then  he  shall  pay  tithes.  But  there  was 
great  doubt  whether  the  prescription  to  pay  one  penny  for  eveiy  cow,  &c.  and 
ioT  all  other  beasts,  should  extend  to  those  which  were  fatted  in  tne  pasture,  and 
money  taken  for  their  pasturage,  and  those  which  were  grazed  [to  sell  J,  or  only  to 
though  overr  those 

flown  for  time 

whereof,  &c.  or  gnibbeii,  shall  pay  tithes  presently  ;  for  it  is  sterile  bot  by  negligence,  and  not  sodi  as  is  merely 
barren,  and  only  made  good  by  foldage,  or  other  industrious  means,  which  alone  is  within  the  t  £d.  6.  c.  15. 

3.  For  beasts  agisted  for  hire,  or  for  dry  cattle,  which  are  depastured  to  be  sold,  agistment  tithe  shall  be  paid  ; 
bot  for  dry  cattle  reared  for  the  plough,  or  to  be  expended  in  the  house,  none  shall  be  paid ;  and  so  is  F.  N.  &  53. 
to  be  understood. 

4.  Tithes  shall  not  be  paid  for  nkings,  lUiTess  they  be  fool  rakingt. 


good. 

2.  Lands 
drained,  al- 
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tliote  »riiidi  manuited  the  land,  and  maintained  the  board  and  licMpitality.  And  H  1596. 
'Was  said  that  tithe  should  not  be  paid  for  the  agistment,  for  that  tithes  are  paid  •■■bington 
of  the  beasts  that  depasture  there>  so  that  he  shall  not  have  tithes  twice  for  the 
same  thing;  as  is  N.  B.  59.  g. ;  but  it  was  answered  dittinguentb,  true  it  is, 
that  no  tithes  shall  be  paid  for  the  agistment  of  his  plough^  or  for  young  beasts 
to  keep  up  his  stock,  of  for  fieU  cattle  which  are  for  the  support  of  the  hcyise ; 
but  if  a  man  buy  dry  cattle  and  depasture  them,  and  sell  tbun  again  to  another' 
to  fat,  or  if  he  take  beast  to  agist,  and  take  money  for  them,  tithe  shall  be  paid 
lor  such  agistment.  And  so  it  has  been  adjudged  in  15  £liz.  before  Sir  R. 
Gatun,  in  this  court  >  and  also  in  C.  B.  11  £liz.  in  the  case  of  Lewis,  parson 
of  Kingsland,  in  the  county  oi  Hertford,  where  consultation  was  grantea  upon 
such  a  prescription  as  this,  to  be  discharged  of  all  tithes  upon  payment  of.  one 
penny  for  each  cow,  and  it  was  adjudged  to  extend  only  to  cattle  for  breed,  and 
Deasts  killed  in  the  bouse,  and  beasts  of  the  plough.  Popham.  —  If  this  pre- 
scription should  extend  to  all  his  cattle  depasturing  in  the  said  soil,  paying 
only  one  penny  for  every  cow,  for  all  beasts,  it  would  be  unreasonable,  for  by 
muik  means  the  defendant  mig^t  put  three  cows  in  his  pasture  and  two  thou- 
sand sheep,  and  sell  them ;  or  take  a  hundred  beasts  to  agist,  and  take  money 
lor  them,  and  be  discharged  of  all  tithes  for  three-pence  for  the  three  cows, 
"which  would  be  unreasonable.  And  therefore  the  prescription  extends-  only  to 
those  beasts  itdiich  funiish  his  board,  (1)  his  plough,  or  provision  for  his 
iKNisdiokl,  and  for  others  consultation  shall  be  granted ;  but  if  the  prescription 
were  that  five  shillings  should  Ge  paid  for  su<£  pasture  for  the  tithes  of  it,  it 
would  be  good.  —  Fsnnbk  of  the  same  opinion,  ct  adfoumatur.    \Go^rey!\ 

IVohibition  for  tithes.  Popham  said,  u  land  be  overflovm  with  water,  and 
afierwBids  gained  by  industry,  tithes  shall  presently  be  paid  thereof,  although 
it  bad  been  overflown,  time  whereof^  &c.  So  if  land  be  full  of  thorns  and 
bushes,  ftcfOk  time  whereof,  &c  and  it  is  grubbed  up  and  made  meadow,  or 
atabk  land,  tithes  shall  be  presently  paid  thereof,  notwithstanding  the  statute 
2  Edw.  6. ;  for  those  lands  of  their  own  nature  were  not  bairen,  but  by  neg- 
Hgence  or  ill  husbandry  became  so.  And  the  statute  does  not  intend  that  tithes 
shall  not  be  paid  within  seven  years  after  the  manurance,  &c.  but  of  such 
land,  which  was  merely  barren,  and  made  good  by  foldage,  or  other  industrious 
means ;-  and  this  was  agreed  by  the  other  justices.  He  also  said,  that  it  has 
been  here  adjudged,  that  tithes  shall  not  oe  paid  for  rakings,  unless  they^be 
foul  rakings.  The  parishioners  also  prescribed,  that  they  used  to  pay  one  penny 
for  every  milch  cow,  in  satisfeu^tion  for  the  tithe  of  milch  kine  and  beasts  agisted, 
which  was  moved  not  to  be  a  good  prescription  ;  for  tithes  for  one  thing  can- 
not be  tithes  for  another :  but  if  he  had  prescribed,  that  he  had  paid  one 
penny  for  all  cows  and  beasts  agisted,  that,  peradventure,  had  been  good.  And 
this  ^versity  was  so  ruled  in  the  case  of  Br.  Lewes  ;  and  of  that  opinion  were 
the  court  here.  Then  Godfrey  moved,  that  no  tithes  by  the  law  are  payable 
for  beasts  agisted,  and  so  is  Nat.  Br:  53.  G.  But  all  the  court  held,  that  for 
beasts  agisted  for  hire,  or  for  dry  cattle,  which  are  depastured  to  be  sold,  tithes 
sliall  be  paid  -,  but  for  dry  cattle  reared  for  the  plough,  or  to  be  expended  in 
the  house,  no  tithes  shall  be  paid  for  them.    Sed  adjcntmatur.    \Crokc^ 

(1)  Qa.  breed. 

H.  38E1.  A.  D.  1596.     K.B. 
Ram  V.  Patenson.  [2  Were's  Rep.  203.  b.]  Cro.  El.  477. 

Moo.  908.  Goldsb.  145. 

RAM  sued  a  prohibition  in  this   court  upon  the  statute  45  Edw.  3.  and  Tn*cs  once 
surmised  that  he  libelled  in  the  spiritual  court  for  tithes  of  timber  trees,  privileged  as 
the  defendant  said  that  the  said  trees  were  and  had  been  for  a  long  time  dead  timbcrshall  not 
and  dry  and  rotten,  fit  profocali,  AngUck,  firescote  only,  and  not  xox  building,  ^l^  2ey 
&c.  and  prayed  a  consultation,  and  thereupon  a  demurrer  in  law.    Gawdt  and  \^^y^  become 

Clench  rotten,  and  are 
cat  down  for  fire-wood.    So  the  branches  of  trees  not  lopped  for  twenty  years,  and  so  priTileged  as  timber,  shaU 
^y  no  tilhes,  tbouglb  tbey  be  a/lnwaidt  cot  every  seven  years. 
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15^.  Glbncb  hM  ckaily  Uiite  no  tithes  dwold  be  paid  Avr  iMi  tran/fer,  bdiig 
al)OYe  the  growth  of  tWeatj  jean,  they  Were  onde  dliefabrgedy  bM  thetefcte 
shall  be  always  after  dischaiged.    Fxnhsk  of  a  odntrary  opifiien.  (1) 

Another  pofast  m  the  case  was  this,  trees  were  not  lopped  for  twenty  jctn, 
so  that  the  branches  as  well  as  the  trees  were  dischai^ed  of  iithes,  ttod  aAlar* 
wards  these  same  trees  are  lopped  every  seven  years ;  if  for  sneh  bmnAdi 
which  were  not  of  the  age  of  twenty  years,  tithes  riMndd  be  ptad  or  not,  waa  tte 
question.  Gawdt  and  Clxncb  held  that  no  tithea  fSMmA  be  paid  for  llieaia 
branches;  bnt  Fbnner  contra ;  bnt  afterwards,  in  the  satte  tertn,  Fbhhbb  a^greed 
with  them,  that  no  tithes  should  be  paid  of  the  branches  of  timber  IfCMir 
[And  they  all  held  they  shall  not  pay  tithes,  for  aa  ll»  body  ia  prMieged^  ^ 
are  the  branches.  CroJ] 

(1)  According  to  Croke  CPo^bam,  abtenu,)  dl  &e  jo^fices  «grM. 

E.  39  El.  A.  p.  1597.    B.  R. 
,f.Q^  Blinco  V.  Bachdale,  Vicar  of  Marstoii.  [Cro.  El.  479  ^tS.] 

s^^^  Moo.  457. 910.  I  Gw.  197. 

Vi  ^^  J'"""    PROHIBITION :  and  surmises,  tirat  he  Was  pBrton,  and  Hie  dcAndant  wBb 
tithes'of  th J^  ^'^^  ^  ^^  "^^^  church,  and  shed  fahb  in  thfc  qran-diffttian  for  tillMa, 


glebe  of  the  ^"P^^  ^"^  endownlent,  that  the  vicar  shonld  have  the  tithes  of  aH  the 
panoii,althoogh  witfain  the  parish,  and  alleges  that  he  pleiried  theite  thiit  he  is  pAraon  itlipi 
he  be  endowed  there,  and  that  the  tend,  Thereof  tithes  are  douaiided,  is  parcel  of  hia  ^eiie^- 
tii^^  of  dl  tiie  ^^  ^^^  ^^^  ^  ^^^  spiritual  court  would  not  there  allow  of  thh  pfea.  Add  it  Iras 
parisH,  for  eecU-  ^^  clearly,  diat  a  prohilntion  lay  upon  this  surmise,  for  Eeekha  dedmat  wahtite 
fiateciaMdeci-  ecclesuB  fum  dtket.  And  Ton^eU  said,  that  here  lately  tiiiis  matter  was  in  cpi^atiDiA 
mattolverenm  between  Young  and  die  parson  of  Bozley,  in  the  county  of  Wilts,  ind  adt- 
Met.  Bat  if  judged,  drat  no  dihes  shall  be  paid  of  fi^be  land.  But  Popbam  said,  If  tlie 
hit  gTeb^r^  ^^^  ^  endowed  (2)  to  have  aU  the  small  tithes  widiin  the  parish,  and  tiie 
▼lc«r  sh  Jl  hare  F^^^o^  make  a  lease  of  his  glebe  land,  the  lessee  shall  have  the  smell  tithva 
small  tithes  of  arising  thetefrom  to  the  vicar,  and  the  gross  tithes  therectf  to  the  ksaor.  Wlddi 
the  lessee,  and    vras  agreed  per  curiam ;  afterwards  in 

the  lessor  him- 
self shall  have  die  great  tithes.    But  if  the  vicar  be  specially  endowed  with  small  tithes  of  the  glebe,  he  shall 
have  them  of  such  as  was  elebe  at  the  time  of  the  endowment. 

f.<  Glebe  discharged  of  tithes  by  tnity  at  the  dissolution  shidl  be  dlscbai^  by  Si  Hi».  0.  and  A  Hoi.  8. 
in  the  hands  of  the  patentee, 

S.  If  land  were  discharged  from  the  payment  of  tithes,  by  reason  of  utiity,  it  ahall  be  dischaig^  bj 
31  Hen.  8.  in  the  hands  of  the  patentee,  for  that  privilege  runs  with  the  possession. 

Prohibition :  Upon  demurrer  the  case  was  sndi.  A  parMnage  was  apprdptiated 
in  the  time  of  King  Heny  III.  to  a  priory,  and  at  the  same  dme  a  vi<»ffBge  was 
eddowed  by  these  words :  Salva  vkatiOj  qum  consMi  indteragio,  et  m  mmk^ 
dcbimig  totius  parockue  pntdktas  ad  eccksiam  prcMctdm  ipedante  ;  et  uUeriM,  n 

.  coHtigerit  ip909  tnoHackoi  ta  proprUt  Uabw  isutaufamdtia  habere  infra  parocMam 
prte£ctam ;  yuod  tunc  ipn  a  prcutatione  dedmafum  omhino  immunes  eueni.  At 
the  time  of  which  appropriation,  there  wer^  sik  yard-labds  of  the  parsonage 
glebe  within  the  same  parish,  which  parsonage  came  by  the  statute  of  3 1  Hen.  8. 
at  the  dissolution,  (being  then  in  the  prior's  hands  discharged  de  mitrntii  dectmu\ 
to  the  said  King  in  the  same  manner  3  and  the  King  granted  those  six  yam* 
lands  to  the  plaintiff's  ancestor  in  fee,  from  whom  it  descended  to  the  plaindff. 

.  And  for  the'  small  dthes  of  those  six  yud-lands  the  vicar  sues,  and  the  plain- 
tiff brought  the  prohibition  containing  all  this  matter ;  and  it  was  thereupon 
demurred.  And,  on  the  plaintiff's  part,  it  was  argued,  that  by  this  endowment 
of  the  Ticarage  no  tithes  shall  be  paid  unto  him  cf  the  glebe  of  the  patsonage, 
although  the  endowment  were  of  the  small  tithes  of  the  whole  parish,  and  this 
land  is  parcel  of  the  parish  ;  fof,  at  the  time  of  the  endowment,  this  land  was 
hot  titheable^  and  the  Very  point  was  adjudged  in  this  court,  32  t^Hz.  betwi6en 
Young  and  Core ;  that  no  tithes  should  be  paid  for  glebe  land.    Coke,  Attorney 

General, 

(t)  If  there  be  a  special  custom  after  the  endowment  of  the  Ticrtage,it  is  i8^abk{.-^Afo«w 
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Gfami,  t  c(mtru  f  iarthe  rnkmrnrntkcd  iinvdl  tith^  of  the  wbokMiMi,  iUff. 
and  this  land  i»  wMmi  die  parish,  and  tber^ore  tithes  shftU  be  paid  thereof.  bunco 
Sat  as  kng  as  it  contaniMsin  the  parson  a  b^ds  no  tithes  shaU  be  paid  thereof,  ..«.!*. 
iMcaose  tl^  Levile  ou^  not  to  pay  tithes  lo  another  Levite  3  but,  when  the 
^eiie  land  is  ccmreyed  into  ihe  hands  of  a  layman,  as  here  it  is,  it  shall  be 
dbcrwise ;  and  theiefore,  if  a  parson  had  let  lus  glebe  land,  the  lessor  should 
bttve  ibe  gsosa  tithes  £dobi  his  lessee,  and  the  vicar  should  have  the  snudl  tithes. 
And  tbefdEoie  it  was  mkd  of  late  in  the  exchequer,  in  one  Gricsky^  case, 
iviuBie  certain  ^ebe  land  upon  the  endowment  was  allotted  to  the  vicar,  and 
sdl  the  smaH  tithes  yvkhin  the  pariah ;  that  he  should  not  now  pay  tithes  of  that 
Jand ;  but  if  be  bad  leased  it  over,  his  lessee  should  have  paid  gross  tithes  to 
file  paiaoD,  and  small  tithes  to  the  vicar  his  lessor ;  so  here  the  jmrson  himself 
aboold  be  dSadianied,  but  in  regard  the  pLaintiff  has  not  the  parsonage  but  the 
knd  only,  he  sfaafi  pay  tithes.  But  aU  the  justices  hdd  clearly,  that  tithes  shaU 
not  be  paid  in  this  case,  for  the  vicar  cannot,  by  this  endowment,  demand 
amall  tithes  of  the  gkbe  land  of  the  parsonage,  but  he  shall  have  the  small 
tithes  fivm  all  the  parish,  where  they  were  due  at  the  time  of  the  endowment, 
but  that  was  not  of  the  parson's  glebe  land,  trgOy  kjc.  But  an  endowment  by 
express  words  of  mhmUB  didmm  of  the  glebe  m)A  of  the  parsonage  might  well 
bare  been,  and  then  the  parson  himself  should  have  paid  them  to  the  vicar.  (3) 
And  ForaAM  said,  this  clause  H  it  vUeriMs  ctmtigcrk,  &c.  was  put  into  the 
endowment  for  the  benefit  of  the  priory,  to  discharge  them. from  the  payment 
of  tilbea  for  any  land  which  they  shonld  have  by  pu^ase,  as  long  as  they  held 
it  in  their  own  hands.  And  they  all  held,  as  it  was  discharged  mm  the  pay- 
ment of  tithes  in  the  hands  of  the  priory  at  the  time  of  the  dissolution  $  so 
tfie  plaintiff  now,  having  but  some  part  of  land  by  letters  patent  ftom  the 
£]Bg,  shall  be  discharged  by  the  statutes  of  31  Hen.  8.  and  32  Hen.  8.  from 
tbe  payment  of  tithes  for  ever  after,  against  the  grantee  of  the  parsonage,  and 
all  others,  in  r^and  it  was  discharged  at  the  time  of  the  dissolution.  And 
PopHAM  said,  the  difference  would  be,  where  the  discharge  were  by  reaton  of 
the  persons  who  were  to  pay  tithes,  as  Ihe  order  lof  Ckterdans,  &c.  then  the 
patentee  should  pay  tithes  $  but  if  the  land  were  discharged  from  the  payment 
of  tithes  by  reason  of  a  unity,  it  shall  then  be  discharged  by  the  statute  in  the 
bands  of  the  patentee,  for  that  privilege  runs  with  the  possession.  Wherefore 
it  was  a^ndged  for  the  plaintiff 

(3)  Note  also,  it  ought  to  be  ancieiit  glebe  at  tbe  time  of  the  eiidownieBt.«-M(0a» 


A 


M.  39  &  40  El.  A.  D.  1597.    B.  R. 

Pigot  v.  Heron.  [Cro.  El.  599.  Moo.  483.(1)  ]  1  Gw.  «00. 

CTION  upon  the  case  for  trover  and  conversion,  the  {daintiff  declared  that     1.  A  preacrip- 
20th  October  in  the  36th  of  the  Queen  in  London  in  the  ward  of  Cbeap>  tion  for  the  lord 
be  was  possessed  of  twenty  cart  loads  of  wheat  in  garbs,  forty  cfurt  loads  of  ^^^.  ""™J^® 
rye  in  garbs,  twenty  cart  loads  of  barley  in  cocks,  forty  cart  loads  of  oats,  for  ^MtisfMtioQ* 
tithes  of  grain  severed  and  set  out  from  the  nine  parts  in  Harley  within  the  of  all  the  tithes 
parish  of  Ovingham  in  the  county  of  Northumberland,  as  of  his  proper  goods,  of  the  manor, 
mad  being  so  possessed  21st  October  in  Uie  36th  year,  he  casually  lost  ^e  same  and  inconsider- 
ctuiondon  3  and  on  the  same  diy  they  came  by  finding  to  the  hands  of  the  !f  ^^^t'J^e 
defendant,  who  knowing,  ice.  converted  them  to  ids  own  use  on  the  22d  Ocr  STe  tenth  shock, 
tober.    The  defendant  pleaded  in  bar,  that  the  King  and  Queen,  Philip  and  asa  teraponl 
Mary,  being  seised  of  the  manor  of  Prudehow  in  the  parish  of  Ovingbcim  in  profit  apprendre 
the  coiraty  of  Northumberland  in  fee  in  right  of  their  crown,  and  of  the  town-  '*  |^;.l 
ship  of  Harley  within  the  said  inanor  of  Prudehow }  that  within  the  townships  q„^q  ^ere 
of  Pmdehow  and  Harley  within  that  manor  there  is  a  custom  and  tnodus  deci-  Udjof  amanor, 

ftumdit  she  might  pre- 
scribe to  have  tithes  in  pernancy^  for  she  is  capable  of  them  alibongh  they  be  spiritual  $  for  she  is  muta  ptnona- 
ct  capos  ^iritualisjuriidictionU,  and  may  also  prescribe  in  mm  deomando. 

(1)  The  pleadings  and  arguments  of 'Counsel  are  more  at  length  in  Moore,  bat  the  judgment 
ii^vm  *ora  felly  oy  Ccoke* 
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1597.        mandi,  viz.  that  tlie  lords  of  the  numor  have  been  used  to  pay  to  the  rector  of 
PIOOTV.HSRON.  the  cbiirch  of  Qvinghani,  or  his  deputy  or  fanner  annually  at  the  feast  of  St. 

Michael,  or  after  upon  request,  six  pounds  at  the  chidrch  of  Ovingbam,  m  full 
satisfaction  and  discharge  of  all  tithes  of  grain  within  the  townships  of  Pmde- 
how  and  Uarley,  which  six  pounds  the  rectors  have  aocepted  for  aU  time,  &c.  ia 
satisfaction  of  aU  tithes,  ^c. )  and  further,  that  the  lords  of  the  maoor  for  all  time 
have  used  to  take  the  tenth  gaib  and  heap  of  grain  growing  within  the  towndiip 
aforesaid  in  satisfaction  of  the  payment  of  the  said  six  pounds  :  he  oonveyed  the 
manor  to  the  now  earl  oi  Northumberland  by  patent  and  descent,  and  the  tithes 
by  the  name  of  all  hereditaments  in  Pnidehow,  Ovmgham,  Hailey,  &c.  in  the 
same  patent,  and  that  the  earl  had  paid  the  six  pounds  annually  to  the  farmer* 
of  the  rectory,  and  that  be  was  prepared  to  pay  the  same  at  the  feast  of  SC 
Michael  last,  and  still  is  prepared  3  and  that  the  tithes  being  severed,  the  earl 
was  possessed  of  them,  until  one  Habon  took  them,  from  whom  Heron  took 
them,  as  the  servant  of  the  earl,  and  was  so  possessed  until  the  earl  at  London 
gave  them  to  him,  which  is  the  same  finding ;  and  averred  that  Harley  in  the 
declaration,  and  the  township  of  Harley  in  the  plea,  and  Uirlaw  otherwise  Har- 
law  in  the  letters-patent,  were  all  one. 

•  Hie  plaintiff  replied,  that  he  was  seised  in  fee  of  the  rectory  before  the  tithes 
came  by  finding  to  the  hands  of  Heron  the  defendant,  and  being  so  seised,  the 
tithes  were  severed  from  the  nine  parts,  whereby  he  was  possessed  of  them  as 
of  his  proper  goods,  until  the  earl  took  them  out  of  his  possession  at  Harley^ 
and  that  the  earl  was  possessed  thereof  until  Halsoe  tCK>k  them  finom  him ;  and 
that  Halsoe  being  so  in  possession  gave  them  at  London  to  Pigot,  wherdiy  he 
was  possessed  of  them  as  of  his  proper  goods  in  prior  right,  and  being  so  pos- 
sessed 21st  October  in  the  36th  year,  casually  lost  them,  ^idiereby  they  came  by 
finding  to  the  hands,  of  Heron,  who  converted  them  22d  October,  whereupon  he 
prayed  judgment  without  any  traverse.  And  upon  this  the  case  was  argued, 
£•  40  Eliz.  by  Lawrence  Hyde  for  the  plaintiff^  and  Francis  Moore  for  the 
defendant. 

Hyde  argued  that  the  plea  in  bar  was  insnffident ;  becanse  both  the  pre- 
scriptions by  which  the  defendant  made  title  to  the  com  were  against  reason 
and  law.  For  as  to  the  first  *,  it  is  against  reason  and  law,  that  one  man 
should  make  a  satisfaction  to  the  parson  for  the  tithes  of  another  man  5  for  the 
law  cbarees  the  land  and  the  occupier  of  the  land  with  the  tithes,  and  he  who 
has  not  the  land  and  is  not  in  the  occupation  of  it,  cannot  in  reason  pay  the 
tithes  of  the  land,  and,  consequently,  cannot  prescribe  to  pay  a  satisfaction  for 
the  tithes  of  it :  wherefore  he  concluded,  that  the  first  prescription,  that  is, 
that  the  lord  of  the  ,pianor  had  used  to  pay  six  pounds  to  the  parson  for  the 
tithes  of  com  and  grain  within  the  whole  manor,  is  against  law  and  reason,  he 
being  occupier  and  tenant  of  only  part  of  the  land,  and  his  free  tenants  of  the 
other  parts.  The  second  prescription  he  took  to  be  more  unjust  and  against 
reason,  that  is,  that  the  lord  of  the  manor  prescribed  to  take  m  recompence  of 
his  six  pounds  the  tithes  of  all  com  and  grain  within  the  manor :  for  tithes  are 
due  only  to  spiritual  persons,  and  a  layman  who  cannot  administer  the  sacra- 
ments and  peiform  the  functions  of  a  minister  is  not  capable  of  tidies ;  and  for 
this  he  vouched  several  texts  of  the  spiritual  law  and  canons  of  the  church,  and 
therefore  concluded  the  bar  insufficient. 

Moore,  e  contra;  and  be  maintained  both  the  prescriptions  as  they  were 
alleged  in  the  bar.  As  to  the  first,  he  said,  that  a  prescription  is  a  thing  com* 
mencing  before  time  of  memory,  and  of  which  the  commencement  is  unknown  ; 
yet  if  any  reasonable  intendment  can  be  made  of  its  commencement,  the  pre- 
scription is  good.  And  it  seemed  to  him  that  the  commencement  of  this  pre- 
scription is  founded  in  reason  5  for  the  prescription  is,  that  the  lord  of  the 
manor  bad  used  to  pay  six  pounds  in  satisfaction  of  ail  the  tithes  of  com  and 
grain  within  the  manor ;  which  is  reasonable ;  for  it  may  be  intended,  that 
when  this  manner  of  tithing  began,  all  the  land  of  the  manor  was  in  the  hands 
of  the  lord  in  demesne  before  the  grant  of  any  freeholds  or  copyholds,  in  which 
case  it  was  reasonable  that  he  should  pay  money  in  satisfaction  of  all  tithes  of 
sorn  and  grain  within  the  manor  3  and  if  so^  then  the  land^.ai^d  all  occupiers 

of 
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«)f  it' thereafter,  AaM  be  diacbarged  of  all  other  tithe  of  the  land  into  whose  1597. 
iiands  soever  the  land  ahoold  come.  As  to  the  other  prescription,  he  thought  noor^HBrnov* 
it  also  reasonable  that  the  knd  of  the  manor  should,  in  consideration  that  he 
satisfied  the  parson  for  the  tithes  of  the  wh<de  manor,  take  the  tenth  part  of 
the  com  from  the  other  tenants  within  the  manor :  and  in  this  the  words 
of  the  pka  are  mistaken ;  for  the  prescription  is  not,  that  the  lord  of  the  manor 
had  had  the  tithes  of  all  the  corn  and  grain,  but  '*  the  tenth  garb  and  tenth 
•heap,"  which  he  might  take  as  a  temporal  custom  within  his  manw.  For  one 
may  reserve  by  way  of  rent  the  tenth  garb,  or  the  fifth  gazb,  or  a  moiety  of  the 
^rain,  as  44  E.  3.  fol.  and  if  it  may  be  good  by  way  of  reservation,  it  is 
also  good  by  way  of  custom :  as  a  heriot  may  be  reserved  andnnay  be  due  by 
custom,  ^d  many  much  stricter  custonis  between  the  lord  and  his  tenants 
are  aUow>ed  in  our  books :  as  8  H.  3.  Fitzh.  Prescription,  pi.  58.  the  church  of 
Hereford  prescribed  to  have  the  wardship  of  their  socage  tenants.  And 
15  H.  3.  Eitash.  Aide,  33.  the  lord  prescribes  in  lieu  of  marchet-service  to  have 
a  fiboe  when  his  tenant  married  his  daughter.  In  8  R.  2.  pi.  1 1 7.  Aide  de  Roy, 
in  Fitah.  the  lord  prescribes  that  he  has  used  to  distrain  for  satis^Eurtion  if  any 
on&erected  a  fold  within  the  vill,  though  it  were  not  upon  the  lord's  land.  So 
11  H.  7.  fbl.  the  lord  prescribes  to  have  three  pounds  for  a  pound  breadi 
within  the  manor.  The  lord,  therefore,  may  likewise  prescribe  in  the  principal 
case  to  have  **  the  tenth  garb,  and  tenth  heap.**  But  it  seems,  that  though 
the  second  prescription  should  not^be  good,  yet  the  plea  in  bar  is  good  enough^ 
and  judgment  ought  to  be  given  against  the  plaintiff.  For  the  first  prescrip- 
tion is  sufiicient  to  bar  the  parson  of  all  tithes  within  the  manor  3  and  therefore 
the  tenants  are  discharged  against  the  parson  ;  and  when  they  set  out  the  tenth 
part  of  the  grain,  the  property  remains  in  themselves,  and  it  is  not  due  to  the 
parson ;  then  neither  the  parson,  nor  the  lord  of  the  munor,  had  any  right  to 
this  com ;  and  if  so,  it  is  to  be  seen  and  inquired  which  of  them  was  first  pos-. 
sessed  of  the  com,  for  he  might  detain  it  againt  the  other,  and  if  the  other  took 
it  from  him,  he  committed  the  tort ;  and  therefore  the  plea  is  to  be  exaadned  to 
this  point  3  and  for  this  the  plea  must  be  looked  to,  and  by  the  nlea  it  appears  that 
the  eari  of  Northumberland  was  possessed  until  Halsoe  took  them  trom  him, 
and  that  Heron,  the  defendant,  took  them  by  the  earFs  order,  and  the  earl  then 
gave  them  to  him.  Which  plea  is  confessed  by  the  replication  and  demurrer  ; 
for  if  this  were  not  trae,  the  plaintiff  ought  in  his  replication  to  have  traversed 
absque  hoc,  that  the  eari  was  first  possessed,  so  that  judgment  ought  to  be 
against  the  plaintiff. 

And  all  the  justices  agreed  that  both  the  prescriptions  -were  good.  They 
agreed  also,  that  the  first  possession  was  conressed  by  the  replication,  without 
any  traverse,  to  be  in  the  earl  of  Northumberland,  under  whom  the  defendant 
claimed.  And  they  also  agreed,  that  the  last  prescription  was  not  material,  but 
that  the  firet  was  a  sufficient  title  for  the  earl.  For  which  rea^ns  they  en- 
tered judgment  against  the  plaintiff,  if  better  cause  should  not  be  shevm  before 
a  certain  day :  at  which  day  Coke,  attorney,  argued  for  the  plaintiff;  and  Tan^ 
Jield  for  the  defendant.  And  Coke  shewed  nothing  but  this,  that  the  defendant 
onght  to  have  said  in  his  plea  in  bar  that  the  lord  of  the  manor  had  used  to 
take  iht  tenth  garb,  as  appurtenant  to  his  manor.  But  the  whole  court  was 
against  him  3  for  the  prescription  in  gross  is  weU  enough.  He  then  prayed  a 
fmrther  day  to  argue  sigainst  the  patent  of  the  eari,  for  it  seemed  to  him  that  it 
did  not  pass  by  the  patent,  and  it  was  granted  to  him,  so  that  it  is  now  pend- 
ing. But  aftmvards,  M.  40  &  41,  it  was  adjudged  for  the  defendant  that  the 
plaintiff  nikil  capiat  per  breve  vel  btUam,  for  the  reasons  aforesaid.  And  note, 
it  was  affirmed  in  this  case  that  the  king  is  persona  mixta,  and  capable  of  tithes 
in  pernancy  by  prescription,  or  in  non  dedmando.  22  Ass.  pi.  75.  33  £.  3. 
Fitzh.  Aide  de  Roy,  103.  &  10  H.  7. 10.     IMoore.'] 

Action  of  trover  of  certain  com.  The  matter  in  law,  whereupon  the  de- 
murrer was  grounded,  was,  the  lord  of  the  manor  of  Pr.  within  the  parish  of 
Ovingham,  in  the  'county  of  Northumberland,  prescribed,  that  he  and  all  his 
ancestors,  and  all  those,  whose,  &c.  had  used,  from  time  whereof,  &c.  to  pay 
to  the  parson  of  O.  (the  now  plaintiff)  and  all  his  predecessors,  six  pounds,  for 

all 
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1597.  ^  nwmer  of  lilh«  gfovrii^  wittin  1)19  Mid  ywiih.  And  lb«t  hf 
rffeoT«^aiM«r«  tihenof,  be»  and  all  tJbey,  wlmc»  &c.  kmls  of  m  nid  mtmor,  M  IHftd^  frqot 
time  wberaof,  &€.  to  hvve  dwmm  goHfom,  tm^  deamum  cumdmn  gorkorum^ 
Mil  gronorwn  of  all  his  Icoaata  wkUa  tW  aaid  manor.  And  vh^tr  tbeae 
were  good  pieamptioii9>  or  net,  ^aa  ihe  ifueatioD.  Popvmjc^  G4W»v>  aad 
FavifEft  bdid^  that  they  were  good ;  and  as  to  the  fint  they  conceived^  tbat 
ft  mudiu  dcdmandi  fay  the  k»d  £or  hiiii«elf»  asd  all  the  tenants  of  his  maooiv 
to  har  the  panon  hom  demandiag  tithes  in  specif  is  good  \  lior  it  night  have^ 
hnrfid  bognMUBg,  Yi£.  that  before  it  was  a  manor,  all  the  lands  weie  in  the  locd*s 
hands,  and  six  ftoonds  were  paid  for  the  tithes  thereof.  Then,  when  he  conveys 
parod  thereof  to  others,  it  shall  be  diaefaaiiged,  as  it  was  in  the  Wrd'a  haod^ 
as  Ml  the  case  of  Doctor  Cottim,  Midi.  39  &  40.  Flaoito  19.  And  as  to  tbe 
second  prescription,  that  it  was  good  to  have  the  tenth  dMck,  %lc*  for  he  hath 
It  as  a  profit  apprauUrg  as  pared,  or  a  thing  appmienant  to  hb  manor,  and  not 
as  tithes }  for  a  layman  cannot  have  tithes  by  prescription,  beosnae  he  is  not 
capable  e£  them,  in  regard  they  be  ^Miitual.  But  he  may  have  the  teatk 
shock,  as  a  ten^ord  profit  apprinder,  as  44  JE^dw.  3. 6.  Ami  it  well  may  be 
pared  of  amanor.    OthenvMe  of  tithes,  which  cannot  be  said  to  be  parcel*  mr 

rtadttit  to  a  manor,  as  it  was  adjudged  in  WifficK%  oaae,  34  £liz. }  and  so  is 
bool^  of  10  £klw.  3. 5.  and  therefore,  if  tibe  kid  had  piiesarU>ed  to  have 
had  decawas  gmibwmm,  it  had  been  ill';  but  when  he  preaeribes  to  have  dflcaaoai 
ftfrtea,  Sfc.  it  is  otherwise  :  for  so  there  is  a  diffieraice  betwixt  tbepleadiag 
for  tithes,  which  aoe  spirited^  and  of  a  tenth,  which  is  tempord.  Ijiey  aJba 
agreee,  that  if  the  <pieen  was  lady  of  a  manor,  she  might  prescribe  to  have 
tithes,  for  die  is  capable  of  them,  dthough  tbey  be  spiritnal  -,  as  22  Ass  75*. 
for  she  18  mata  persona,  et  capos  spirituqlu  jwrUdkiioms;  as  33  £dw.  3.  Fitz» 
Ayd.  de  Roy.  103.  Wherefore,  ii>tente  Clinch,  they  adjudged  it  for  the 
fondant.     [Cmbe.] 


M.  39  8c  40  Hiz.  A.  D.  1597.    B.  R. 

Goodale  v.  Butler.    [Cro.  Eliz.  590.  6  Co.  6I.  b.  (1)  ] 

Moo.  540.    Gouldsb.  l69.    I  Gw.  204. 

LiTing  in  tn^      T)  ETWEEN  Goodde  informer,  iam  pro  «e,  4«.  on  the  statute  of  21  H.  8. 

p^^JttMci^    XJ  ch.  13.  of  non-residency,  and  Butler,  parson  of  Downham  in  Norfolk  5 

Hie  n^Dase-    ^^  ^  specid  Terdict  it  was  resolved  by  the  court,  that  the  parscm  ought  to  abide 

boose  is  non-re*  ®^  ^"  rectory,  viz.  the  parsonage  house,  and  not  in  another  house,  dthough  it 

stdence  on  the     be  Within  the  same  parish  3  for  the  statute  intended,  not  only  for  senring  the 

P**^  ^^  ^^       eure,  and  for  hospitality,  but  also  for  the  mdntdning  of  the  house  and  habita- 

rector.    Sed       ||^^  ^  Ij^^  parsdn,  not  only  for  himself,  but  also  for  his  successors,  that  they 

^^^  also  may  keep  hospitality  there.    And  there  it  was  agreed,  that  lawfol  impri* 

sonment  without  covin,  is  a  good  excuse  of  non-residency  3  so  if  there  be  not 

any  parsonage  house  tik&t ;  for,  impotentia  excusat  kgtm  ;  and  these  cases  are 

exerted  out  of  the  act  by  construction  of  law.    And  note,  that  it  was  hdd 

in  the  Exchequer,  Trin.  39  Eliz.  that  sickness  without  foand,  was  also  a  good 

excuse,  viz.  if  the  patient  remove  by  advioe  of  his  physician,  boma  Jidc,  for 

better  dr,  and  for  recovery  of  his  health. 

^^1)  Lord  Ooke*s  report  corresponds  wfhatim  with  Croke^;  Moore  says  the  court  iru 
dmded,  ami  Ooldsbonmgh,  ttmt  ibe  case  was  a<yo«med. 

M.  39  &  40  El.  A.  D.  1597.    Holliday  y.  Lee.    [Moo.  541.] 

Ilihes  shall  not  T^  prohibition  the  court  hdd,  that  tithes  shall  not  be  paid  of  beech  trees 
be  paid  of  beech         above  twenty  years  of  i^e,  being  timber  j  nor  of  decayed  oaks,  dthoueh 
trees  above        they  be  not  timber  by  reason  of  thdr  rottenness,  md  dthough  they  be  used  tor 
twenty  yean       firewood, 
old  being  tim- 
ber, nor  of  decayed  oaksyX<^  t^^t  age]  though  not  timber,  and  by  reason  of  rottenness  used  lor  £rpwood. 

M.39 
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M.  39  &  40  Ei.  A.D.  1507.  B.  R*  Button  y$.  Long.  [Cro.  El.  585.]        J^^ 

PIlOHlBmON.    Athl  durttiseft  in  discbarge  (Xf  tithes,  that  J.  S.  prior  of  It  was  pleaded 
Bradestoke,  was  seised  of  the  rectory,  whereto,  and  of  the  lands,  out  of  ^ftJJ  P^o'  wm 
which  tbe  ftitfaes  wefe  deatand^,  in  fee,  rnnml  €i  kernel,  item  tine  whereof,  &c.  ^!!^  ^^ 
«Dd  ad  the  tkhe  ^the  dlssohitfiDB  i  tt  ratime  mdt,  the  said  land  is  diadiarged,  of  wHich,  he! 
h^.    The  dttfemlaBl  traverses  the  urnty  at  the  time  of  the  diseokrtiM  $  and  fStmiU  etwmet 
tiiereBponthepkdBtAffdamuited.  FbkMbs  atidCLBHCB  (cveforurjM^ieisrMtffr^ 
Hbms)  Md  tbe  trnvdrse  to  be  g*ed  ^  for,  alOoiigh  thei«  was  m  tnity  of  poa*  ^^^^^ 
flesajon  ^om  ttne  wbereof,  &c.    Yet  if  it  'Wtn  not  at  the  time  of  tfaediaaokt-  dbMhifioii,«fid 
tion,  it  abatt  be  thaiged.    Bat  if  the  dilcharge  had  been  {beaded  generally  by  niiUmeindeih6 
M«8ai]itio&,  and  Aot  by  reaaoo  ef  naity ;  theft  the  pveaoiMOD  aaght  to  have  land  wu  db- 
becD  ansiTeMd,  atnd  Mt  the  ttiHly.    And  in  Trin.  d4  fibs,  betwixt  Cwkmiff  ^j^;  ^;  * 
•ad  Wpker,  It  Uraa  eo  wiad  in  CftniM>m Beach.  Whctelmitwwa^dwrnBd.    ^^^H^t^ 

thae  of  6i^  dittolattoft,  #M  bald  ia  lie  godd ;  for  flllhoagh  there  wave  a  anity  ofaasamilon  from  time  whereof, 
Acyetif  HwtteBotattMethaieol  Hwdt— >ntioB,<helapddiaah«  AaigiiiL  wt  if  the  dkdiarge  bad  been 
lifteaded  gebeiallj  b^  preacripticMH  and  ai  hv  teion  of  aaky ,  th«»  tbe  fretoiptkMi  ought  tehave  been  lcavened» 
and  oat  thetini^  aud  to  it  waeraled  34  Saiz^  in  &  E.  between  Cotea^y  end  WyA/er. 


M.  39  te  40  El.  A.D.  1 597.    C.  B. 
Somirset  v.  Markham.    [Cro.  El.  595.] 


p 


ROHIBITION,  to  atsy  a  suit  In  the  Admiralty  Court,    it  ww  agfeedfvr  i.  Where  the 
Cmrmm,  thatif  one  mied  in  the  aphitual  court  for  ft  niat«er>  wfceraof  tfaey  spiritual oonru 
hate  jvisdrctiob,  and  therein  a  plea  is  pleaded,  which  is  tariftUe  at  tbe  CDtnAK»  ^"^  JJ*?!^^- 
kw;  yet  If  Aey  Will  athmth^  pim,  they  Aail  have  jurisdiction  4lMnof,.CDd  ^[^^ 
tiy  it.    Ofberwise  a  profaibltkm  liea.    It  ww  afax)  heM,  that  if  one  aatwer  to  tbS^nwy  try  a 
a  suit  in  the  spiritual  court,  md  safer  ae&tence  to  pasft  agalaat  UB!,  ba»P»«r  plea  inadental- 


ahallhAveaprohftition:  ftnd  if  he  brhog  an  i^ipcfll,  ^  defetidBat  in  ^e^^peal '7  ^hidi  is  tri- 
ahall  not  buve  •  pfoUbMon.    And  this  wm  the  principal  cue  fam,  flid  nM  ^  tf  ih^"'^ 
accordingly.  elk^rit.  ^  No 

prohibition  ift«n  be  grawed  a^er  leMteaee,  Vofr  te  the  defendant  in  an  q>peal. 

• 

M.  39  8l  40  El.  A.D.  1597.    B.  R. 
Ltigh  V.  Wood.    [Cro.  El.  607.]    Moo.  912. 

PAOHlWriON  to  stay  a  suit  for  tithes,  wherein  he  surmises,  that  he  set  If  a  man  set  oat 
forth  his  tithes ;  and  afterwards,  for  some  reasonable  cansea,  (not  shew-  his  tithes  and  a 
ing  what  in  oertain,)  he  had  detained  part  of  them,  and  that  the  parson  had  ^I^T^J^^^®. 
sued  him  for  them  in  the  oourt-christian :  and  it  was  thereupon  demuned :  ^^  ^  his^- 
and  Fbnnbb  and  Clbnch  held  it  to  be  fpaod  cause  for  a  prohibition.    For  by  medy  at  oom- 
setting  out  the  tithes,  they  are  become  lay-chattels  3  for  which  he  may  have  his  roon  law  by 
remedy  at  the  common  law  by  trespass,  or  detinue,  and*  there  is  not  any  cause  trespass  or  de- 
of  suit  in  the  court'^chrlstian.  -^Gawdt  and  Pofham^  t  c&ntra.    For  against  ^^;^^^ 
the  party  himself,  who  set  forth  his  tithes,  a  suit  is  well  maiatainid>le  m  the  eo«t »  Eut  if 
apiritual  court,  if  he  detain  them,  although  the  parson  (if  he  would)  might  ^ter  eetdoa 
nave  his  remedy  at  the  common  law.    But  if  a  stranger  take  them  alter  they  then  Qat»  the 
are  set  forth,  his  remedy  is  only  at  the  common  law.    And  the  statute  of  32  •^^w^eiiiaar 
H.  8.  proves  it.    For  the  words  theroof  are,  "  if  any  do  not  set  out,  or  do  de-  ^JJJ^  ^'*      ' 
tain,  or  withhold  his  tithes,  (which  is  to  be  'intended  aiier  diey  be  set  out,)  «mi  barbie  kT 
he  shall  be  sued  in  the  court-christian,  &c.'*     For  otherwise  mischief  woul4  medy  either 
ensue  to  the  parson,  in  that  he  would  secretly  sat  his  tithes  forth,  so  as  the  tberaMai 
parson  should  not  know  thereof,  and  would  afterwards  carry  them  away    Et  S^.^^  * 
adjaunmtur.  ajTollr, 

theeeart<wa8dHided,as  tathaifeaiedjrhi  tbe  spHBtaaUoart. 


M.39 
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M.  39  &  40  EK  A.  D.  1597.    B*  R, 
Bedell  v.  Sherman.    [13  Co.  47.]   Cro.  £1.  609.  613.   Moo.  710.91ii» 

Jenk.  279.(1)     lGw.206. 

A  hiubiiiMrwtt  It/i'ICH.  39  &  40  Eliz.  which  is  entered  Mick  40  Eliz.  in  the  Commoir 
possessed  of  a  ITX  pieas,  Rot.  699.  CantdfT,  the  case  was  this;  Robert  Bedell,  gent,  and 
fSth^'  y**"  Sarah  his  wife,  farmers  of  the  rectory  of  Litlington,  in  the  county  of  Cambridge, 
right  of  his  wife*  ^'TOUght  an  action  of  debt  against  John  Sherman,  in  the  custody  of  the  Marshal 
held,  thai  they  of  the  Marshakea,  and  demanded  ;C550,  and  declared,  that  the  Master  and 
might  well  join  Fellows  of  Clare-hall,  in  Cambridge,  were  seised  of  the  said  rectory  in  fee,  in 
f^tt^^ih^  right  of  the  said  college,  and  in  June  10,  29  EL  by  indenture  demised  to  Chris- 
ti^le  VJue  •*  tophcr  Phesant  the  said  rectory  for  twenty-one  years,  rendering  £17  :  15*.  5iL 
that  such  acUon  ^^<1  reserying  rent-corn  according  to  the  statute,  &c.  which  rent  was  the  ancient 
sboald  be  rent,  who^ntered  into  the  said  rectory,  and  was  possessed,  and  assigned  all  his 

brought  in  the  interest  thereof  to  one  Matthew  Batt,  who  maae  his  last  will  and  testament, 
i^t'th'iMTd'^'  and  made  Sarah  his  wife  his  executrix,  and  died ;  Sarah  proved  the  will,  and 
lar  kind  ofoom  ci^^c^>  tmd  was  thereof  possessed  as  executrix,  and  took  to  husband  the  said 
sown  need  not  Robert  Bedell,  by  force  whereof,  they  in  the  right  of  the  said  Sarah  entered, 
be  eimcssed ;  and  were  possessed  thereof ;  and  that  the  defendant  was  then  tenant,  and  seised 
that  the  treble  f^f  his. life  of  300  acres  of  arable  lands,  in  Litlington  aforesaid,  which  ought 
^'^^l^^the  ^  P^y  ^^^^^  ^  ^  ^^^^^  ^  Litlington ;  and  in  anno  38  £1.  the  defendant 
tithes,  and  not  g^^no  semminit  200  acres,  parcel,  &c.  And  that  the  tithes  of  the  same  did 
to  the  Queen,     amount  to  £150,  and  that  the  defendant  did  not  divide  nor  set  forth  the  same 

from  the  nine  parts,  but  took  and  carried  them  away,  against  the  form  and 
effect  of  the  statute  of  2  E.  6.  &c.    And  the  defendant  pleaded  nihU  debei, 
'  and  the  ^ury  found  that  the  defendant  did  owe  £55,  and  to  the  residue  they 
ibund  nM  debet,  &c.  and  in  arrest  of  judgment,  divers  matters  were  moved. 

1.  That  grano  semmata  is  too  general  and  uncertain,  but  it  ought  to  be  ex* 
pressed  with  what  kind  of  com  the  same  was  sowed. 

2.  It  was  moved,  if  the  parson  ought  to  have  the  treble  value,  the  fbrfeitnre 
being  by  express  words  limited  to  none  by  the  act,  or  that  the  same  did  belong 
to  the  queen. 

3.  u  the  same  did  belong  to  the  parson,  if  he  ought  to  sue  for  the  same  in 
the  ecclesiastical  court,  or  in  the  King's  temporal  court. 

4.  If  the  husband  and  wife  should  join  in  the  action,  or  the  husband  alone 
should  have  the  action,  and  upon  solemn  argument  at  the  bar  and  at  the  bench, 
the  judgment  was  affirmed. 

(l)  The  reports  of  this  case,  as  to  the  pro-  joinder  was  held  good.    Jenleaa  says,  that  it 

•  priety  of  joining  the  husband  and  wife  in  the  lies  in  the  name  of  the  husband  alone.   Cnkt, 

action,  Tary ;  it  appears  firom  the  pleadings  in  608,  says,  that  exception  was  taken  because 

Coi  £nt.  161*  (confirmed  by  Moo.  91t.)  that  the  wife  was  not  joined,  and  p.  613,  that  the 

this  action  was  brought  by  husband  and  wife  action  was  irell  brought  in  both  their  names* 
jointly,  and  from  the  determinatioD,  that  such 

M.  39  &  40  El.  A.  D.  1597.    B.  R. 
Johns  y.  Came.    [Cro.  £1.  621 .]     Moo.  911*    jinon^ 

An  action  of  T^EBT  upon  the  statute  of  2  Ed.  6.  for  not  setting  forth  his  tithes.  The 
debtfHitampfv  -*^  defendant  pleaded  not  guilty,  and  found  against  him  :  and  now  moved 
•^jj'^  does  Jn  arrest  of  judgment  -,  first,  that  this  action  of  debt  lies  not  5  because  a  ccr- 
croim  shall  r»^  **^°  penalty  is  not  given  by  the  statute ;  but  the  treble  vdue,  which  is  uncer- 
tiier  have  a  line  ^^*  '^^  ^^^  allocatur.  Fide  in  Bedell  and  Shermans  case.  (1)  Secondly, 
for  the  contempt  because  the  defendant  pleads  not  guilty,  which  is  not  any  issue  in  an  action  of 
by  infermatkn  debt ;  but  be  ought  to  have  pleaded  non  dd>et,  Sed  won  allocatur.  For  this 
^rSnwt**^  action  being  founded  upon  the  statute,  upon  a  wrong  done,  this  issue  is  good 
grieved  mt^^  enough.  Thirdly,  because  he  brought  this  action  for  himself,  and  the  Queen  ; 
naTe  it^  and  ti«»  ^^^  ^he  Queen  cannot  have  any  benefit  thereof  j  nor  is  it  given  to  the  Queen 
<ble  damages*      by  the  statute,  but  to  the  parties  grieved  only.    And  it  was  held  by  the  court 

and  not  guilty  ^ 

is  a  good  plea.  (i)  Suprm. 
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to  be  a  material  exoeptum,  and  thereupon  the  court  commanded  the  judgment      ^  1597. 
to  be  stayed.     [An  action  of  debt  does  not  lie  for  the  Queen,  but  rather  a  fine  Jp>Kti'«oABirB« 
for  the  contempt  upon  an  information  or  indictment. — Moo,']  V^^V^^«^ 

M.  39  &  40  El.  A.D.  1597.    B.  R. 
Barsiak  v.  Smith.    [Cro.  £1,  633.]     1  Gw.  207. 

r  I  TRESPASS  by  a  vicar,  for  taking  two  loads  of  hay,  and  carrying  it  away.  Where  by  en- 
*■-    The  defendant  pleads,  that  the  place  where,  &c.  is  within  the  parish  of  dowmeBt  iu  tlio 
Maidstone,  whereof  Imb  is  parson  imparnmee,  and  it  was  set  out  for  tithes :  and  ^  ^^?|!jh 
that  he  used  to  have  decimas  garbamm  etfoau.  The  plaintiff  replies,  and  shews  h^^Sni^w^ 
a  composition  in  the  time  of  K.  Hen.  3.  and  that  the  vicarage  was  then  en-  dtemm  fffffimf 
dowed,  which  was,  that  the  vicar  should  have  mntUas  dednuu,  et  toiam  dedman  decmam  garba* 
garbamm  in  Watworth,  (which  was  a  hamlet  within  the  said  parish,  and  the  ****"*>  it  ^^  ^^^ 
place  where,  &c.  and  was  parcel  of  that  hamlet,)  and  that  at  aU  times,  whereof,  ^^ii^^^  ^^ 
&c.  be  and  his  predecessors  (vicars  there)  had  used  to  have  the  tithe  of  hay  ^^  nsA^had* 
there.    Wherefore,  &c.    And  it  was  hereupon  demurred.  —  Tanfield,  By  this  been  lo,  al* 
{irescription  he  cannot  have  hay.    For  garba  is  alwa3rs  com,  and  therefore  this  though  forte 
prescription  cannot  stand  with  the  composition.  —  Coke,  e  contra.  For  as  the  ^  ^^  !^**  ^*y 
usage  hath  been,  so  it  shall  be  expounded.    For  it  was  adjudged  in  the  Ezche-  ^l^^'^onu)  " 
qner,  where  a  patent  was  made  by  King  John  to  one^  and  his  successors  3  and  «ncient°cherter 
because  BractoH  saith,  that  anciently  wcceuor  was  taken  for  kesres,  and  that  shall  be  ex- 
always  since  it  had  used  to  descend  jvre  hetreditario,  it  was  adjudged,  that  the  pounded  accord- 
hdr  should  have  it  by  Uiat  charter.    Wherefore,  &c.    And  all  the  court  here  *°g  ^  ^  u«ge. 
resolved  accordingly;  in  regard  it  was  an  ancient  charter,  and  constantly  had 
been  used  to  extend  to  hay,  the  word^ar6a  might  well  extend  thereto,  althoa^ 
at  this  day  it  is  commonly  used  in  another  sense.    Wherefore  it  was  adjudf^ 
for  the  plaintiff. 

M.  39  &  40  El.  A.  D.  1597.    C.  B. 
Riesby  v,  Wenitoorih.    [Cro.  B.  642.] 

PROHIBITION  upon  a  suit  for  tithes,  and  grounds  his  prohibition  upon  Prohibition  does 
the  statute  of  31  £liz.  cap.  6.  supposing,  that  the  said  parson  had  com-  '^"of'J^Q* 
mitted  simony  in  coming  to  the  parsonage  ^  and  thereby  the  church  was  void,  on  51  £1.  where- 
and  the  tithes  not  appertaining  to  him^    And  it  was  agreed  per  curiam,  Glan-  by  the  church 
TILE  abienie;  that  a  prohibition  lay  not :  for  the  simony  might  more  aptly  be  was  void,  and 

tried  in  the  spiritual  court.     Wherefore  consultation  was  awarded.  ^.  ^thet^otj 

'  '  beloaguig  to 

him  i  for  it  might  more  aptly  be  tried  ia  the  apirituid  oonit*. 

M.  39  &  40  El.  A.D.  1597.    B.  R. 
Somerton  v.  Cotton.    [Cro.  El.  587.]     1  Gw.  199. 

PROHIBITION  for  tithes  of  wood,  and  surmises,  that  within  the  parish  ia  A  custom  that  ' 
such  a  custom,  that  all  the  parsons  of  the  said  church,  time  whereof,  &c.  ■''  ^^  persons 
Habuenmt,  et  gacmfiterunt  such  land  parcel  of  the  manor  of  Finchley,  in  re-  jf  jJi'd*  n**©*- 
eompence  of  ul  tithe  of  wood  within  the  smd  parish.    And  it  was  hereupon  ed  certain  luid' 
demurred.  —  Harm,  Serjeant,  moved,  that  this  prescription  was  not  good,  for  panel  of  the 
the  lands  now  in  question,  whereof  tithes  are  demanded,  were  not  averred  to  manor  of  F.  fai 
be  parcel  of  the  manor ;  and  then  the  land,  parcel  of  the  manor,  cannot  be  said  'Tf?^"^^ 
to  be  a  recompence  for  all  the  other  lands  within  the  parish,  wherewith  the  ^|^||^^m* 
lord  of  the  manor  has  nothing  to  do.  —  Popham.  It  maybe,  that  at  the  b^  rish,  was  held 
ginning,  all  the  land  within  the  parish  was  parcel  of  the  manor,  and  that  then  good ;  for  it 
this  allowance  of  the  profits  of  this  land,  was  allotted  in  discharge  of  tithes  of  shall  be  hitend-. 
all  the  wood  within  the  same  parish  5  and,  that  at  the  first,  it  was  all  the  land  ^'^j^J^'"* 
of  the  ailotter.    Wherefore  it  was  adjudged  for  the  plaintiff,  by  the  assent  of  ^^niii,  ^^  p^. 
aU  the  justices.  lish  was  paroel 

of  the  manor, 
«nd  the  bmd  eC 
theaHottsr. 

E.  40 
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E40EI  A.D.  1598.    B.R. 
J^9^  Austynyi,  Lucas.    [Cro.  ©,  609.]    Mop.  909. 

For  broom^  '  TT  was  held  by  all  the  justices,  tjbiat  ion  brcx>m^  fiirze^  or  aoy  other  fiiel  ex- 
fane,  or  any  M,  pended  in  a  panshioner's  house,  there  are  not  any  tithes  due  or  payable, 
^er  fuel  spent  ^  prescription  also  to  pay  the  tenth  cheese,  made  from  May-day  until  the  1st 
er^s  ^ouie 'no  ^^  August,  in  recompence  of  all  tithe- milk  for  the  whole  year,  is  good.  For 
tith«i«n4aeer  ^^  comes  of  labowT,  and  ifl  not  due  of  Usdf,  isd  th0vefi>K  is  a  good  dls* 
pagrablc.  ehafge :  but  to  pay  the  tenth  quart  of  wUk,  is  not  go^d  >  for  that  is  bnt  for 

AmMtet^ihft  what  is  due.  BnkI  J^wmam  said,  to  pay  th«  tenth fwart  of  wilk  at  the  panwo- 
JJ^^^™^      age  boHMi,  or  at  «niy  olber  place,  is  good  enough* 

In  Aagvit,  in  lieu  ef  «il  titheHmlk  of  tlie  year  k  good ;  bvt  to  pay  ttie  tenCli  qeart  of  n^Ik  [for  tkat  time  mAj\ 
ia  bad;  hat,  parbapa,  ta  pay  k  at  Che  paraonage  booaa,  or  any  otlicr  place,  novdd  be  goadenoogh* 


UiAy  of  pOB- 
aestion  does  not 


M-  40  &  41  EI.  A.  D.  1598.    B.  R. 
Chamben  v.  Hanbury.    [Moo.  527.]     1  Gw.  208. 

ON  a  trial  at  bar  ia  proyfattioB,  the  suggestion  was,  that  the  Oaeen^  and 
all  those  whose  estate  she  has,  haive  used  to  pay  to  the  rector  of  Kings*' 
d^^  tii™^  ^^"^^  ^*'  ^'  Y^^Y>  '^^  satbfoction  of  aU  tithes  of  land,  caOed  Cowl^  ia 
tidner  h  pa\^  Ki&gswood,  in  the  oe«Bty  of  Wilts  5  i;^or  which  prescriptioa  tlie  issue  to  be 
ment.  ^^^  ^^^  taken.    Upon  the  evidence  it  appeared,  l^at  the  Queen  had  Ae 

estate  of  the  abbot  ef  Kingswood,  who  was  owner  of  ^e  land,  and  also  recter 
in  foe  IB  right  of  his  abbey,  wherewpon  it  was  inferred  by  ^FiiUmm,  Serfesnt, 
and  Prmteii  Moore,  that  the  preseriplioa  was  not  proved  on  the  part  of  the 
ptaintlir,  inasmuch  as  the  abbot  could  not  pay  Umself ;  nor  ean  the  <^uee»,  who 
has  wiw  die  estate  of  the  abbot :  but  the  jprescription  ought  to  have  been 
alleged  in  this  manner  y  viz.  that  when  the  Queen  leased  the  land,  t||e  ocoa« 
piers  had  used  to  pay  2s.  4d,  in  satisfaeiion  of  the  tithes.  Sed  curia,  viz.  Pop- 
ham,  Clench,  and  Fbhneb,  cop^ra ;  for  they  Wj^re  clcwr  that  unity  of  the 
inheritance  of  both  is  no  perpetual  dischai^  of  tithes,  nor  of  the  recompence 
for  them ;  and  if  so,  then  the  retainer  shall  be  said  to  be  a  payment  to  himself. 
And  so,  under  tills  direction,  the  jury  found  for  the  plaintiff. 

M.  40  &  41  EL  A.  D.  1598.    B.  R. 
£a»loic  V.  Trai.  [Moo.  5d8.}    I  Gw.  ^8. 

An  abbot,  aisad  TN  prohibition,  the  suggestion  was/ that  the  abbot  of  Waltham  Holy  Cross, 
^•teetoty  aad  A  foi^time  wlieroof,&c.  before  the  dissolution,  and  Robert,  the  abbot  at  the 
?""!"T j*^  '*'  *^°^®  ®^  *^^  dissolution,  were  seised  in  4heir  demesne  as  of  fee  of  the  manor 
oTOpenon^wbo  ^^  Nasing,  and  the  rectory  of  Nasing,  insimul et semel.  And  that  ratione  prct- 
afterwaids  de-  -  missorum,  they  held  the  manor  dis«iharged  of  the  payment  qf  tithes.  And  the 
mised  a  part  of  abbot  Surrendered  to  the  iCing,  by  reason  whereof,  and  the  statute  of  dissolu- 
tha  ianda  t£  tbo  tion,  di  Hen.  8.  ^  the  King  also  held  it  dischaoged,  and  dlleged  the  bimnch  of 
^^[JIII^^^IJII^  the  stetute,  that  the  OEOng  and  his  sucocason,  and  all  others  wko  ahonld  have 
oeoaiMlu^tl^  abbe^  landi,  •shouM -have,  hold,  fetain,  keqp  and  enjoy  them,  dlachaiged  and 
wereatthetiiaa  aaquiMed  of  payment  of  loldie^  as  foedy,  and  in  at  large  and  au^e  onahner 
of  tbe  diwebi.  and  fona  as  !the  abbots  held  and  oecvpied  them,  at  the  day  of  their  dissolution, 
^'d'bLrb^^  or  conimg  tto^the  hand  of  King  Henry  VIU.  And  lie  pleaded  also  another 
^  fbar  Miy  st>*ite  of  (the  same  King,  that  none  ahaU  be  oompeMed  to  pay  tithes,  who,  by 
andbadfdwing  ^  ^'^^  ^  statiitas  «f  the  realm,  ate  exenerated  from,  or  aie  not  ohaigeable 
thai  periods  pii3  wilhilw  payaMnt  of^ny  tithes.  And  so  he  dedfuedthe  nianor  by  conveyance 
tithea:  it  taani-  of 

adlk^tthoae 

lands  were  «ot  exempt  frotp  the  pajment  of  tithe»  bj  unity,  which  it  was  said  must  be  of  both  in  the  h^ds 
of  the«bbotp  at  the  day  of  the  dissolution. 

Baphanaiid,  that  ttie  mrity,  in.faot,  must  be  traversed,  and  not  the  ratimu  cujut,  which  is  matter  of  law  ;  he 
abo  widf  that  iHiity  for  time  whereof  was  not  njatertal,  and  that  unity  at  the  time  of  the  dissolution  waasuffident, 
altfamigh'tha  iaad  and  rectory  had  been  purchased  instantly  before  it. 

.Pophaai«li0«aid,  that  copyholders  of  abbey  lands,  when  the  abbot  was  also  parson,  should  not  be  dischai|;ed 
of  titliat  by  utHjf,  although  &e  abbot  had  the  neehold  both  of  the  copyhold  and  rectory. 
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«f  Urn  i^hilMfwH,  «dl  ^  nJdflrjrlo  Sk^dmtdDetmf,  KntgK  bai  tibi  IMa 
— nnr  ttas  a  jomtwe  for  life  to  fan  nolber,  wbo  bad  ■ttriied  Gvevii^  and  the 
lootory  was  in  learn  to  Trot,  tke  MmdaDt,  upon  the  demiBe  of  Sir  Edwvd  ./;, 
Benny.  And  he  pleaded  a  leate  of  certain  doses,  called  Great  and  little  ~'^ 
IMsiilfcihlsj  made  by  Gfevil  to  biaself,  being  parcel  of  the,  manor,  and  com- 
rdainiil  thsf  Trot  sned  him  in  the  ipiritaal  ooovt  for  tithes  of  these  ckMcs  j  and 
he  slkgnd  abo,  the  statute  2  Edw.  6.  that  no  person  shall  be  compelled  to  pay 
tisiieB  Mr  any  knds,  which  by  the  laws  and  statutes  of  this  realm,  or  by  any 
pcMlcge  ai  plvscriptiony  aie  not  chargeable  with  liie  payment  of  any  such 
tikhcsi,  or  that  be  dis^aiged  by  any  oomposition  veal.  Trot,  the  defendant,  in 
bis  pka  in  bar,  eonfosasd  te  unity  of  the  inheritance,  and  that  the  abbot 
before  umi  at  tbe  diwanbitfam,  hM  aU  saeh  paits  of  the  manor  as  were  in  his 
■poper  bmiA,  dischaiged  of  the  payment  of  tithes  j  bnt  be  forther  {deeded  a 
lease  made  f  Hen.  8>.  of  tbe  manor  and  rectory  by  the  abbot  to  Sir  Thomas 
Par,  who  died  possessed  of  this  term,  (whi^  was  for  thirty  3!«ars)  in  8  Um, 
B.  wbnrdiy  Maehilda,  Ins  widow,  became  possessed  as  his  exieeatrix ;  and  she, 
29  Hen.  8.  befoRtbe  dissolntson,  demiasd  the  closes  to  Gowdi  and  SbcAey  for 
four  yean,  who,  before  the  dismlafien,  paid  titiies  in  Idnd  of  tbe  closes  to 
Mathikb.  as  fonner  of  tiie  rectory ;  and  they,  30  Hen.  8.  before  the  dissolutfion, 
alid  at  tbe  disspjution,  paid  tithes  in  kind  to  tbe  Lord  CTOmwell,  to  whom 
Mathilda  bad  assigned  her  tenn  in  the  manor  and  reetory.  And  he  iVptber 
pleaded  bis  own  lease  of  tbe  rectory,  and  the  dissolntiony  as  the  plaintiff  bad 
atteged  in  his  declaration  $  and  travened  withoat  dbis,  that  itobsrt,  Hhe  abbot, 
held  the  chnes  dlKharged  of  tbe  payment  of  tithes  at  the  tiise  of  the  dissohi- 
tioo,  asy  &c.  To  wlndi  piea  tiie  plaintiff  denrarred  in  law,  and  it  was  ai^oed 
by  Fonter,  and  Cake,  attorney  for  the  plaintiff;  and  by  fVaacif  Moore  and 
Tu^M,  for  tbe  dsfendsat. 

.Adid  tbe  ooonsel  for  the  pkdntiff  took  two  objections  to  the  plea,  one  as  to 
the  matter,  the  other  as  to  the  form.  As  to  the  iiiatter,  that  the  pka  allowed 
nnity  in  the  freehold  and  inheritance  of  the  redtory  and  manor  in  the  abbat  at 
the  time  of  the  dissolution,  and  the  division  is  but  a  severance  for  fonr  yean  of 
Ae  closes,  whereof  tithes  are  demanded,  and  that  severance  not  made  by  the 
abbot,  but  by  bis  kssae  for  yean,  to  whom  die  manor  and  rectory  was  deaniied. 
And  so  the  statnbe  31  Hen.  8.  enacts,  that  dl  oliieVB  should  hold  •dnobarged  of 
tltbes,  in  such  mamier  as  the  abbot  held,  and  the  abbot  held  the  refwaiim  ik^ 
charged,  they  thought  that  the  lease  being  detemrined,  tbe  parties  who  imw 
held  the  land,  ibodd  bold  it  discbarged,  for  the  iMot  must  haire  retained  it 
discharged  as  soon  as  the  lease  was  ended.  Tbe  objection  in  form,  was  to  tbe 
travene,  for  they  thought  that  the  traveree  was  «li|>erAaous,  in  as  mudb  as  iht 
nnity  is,  in  a  manner,  confessed,  and  is  avoided  by  tbe  lease,  «k  «Mf,  atthe  dia* 
aolntion,  wherefore  it  is  not  necessary  to  traverse  (the  discharge:}  and  if  the 
tiufeise  be  necessary,  yet  the  traverse  as  taken  is  not  good,  for  ibey  ttaretae 
without  ftbas,  that  tbe  abbot  held  disdhafged  at  the  time  df  the  dissoluftioQ» 
Midi  is  nultler  of  laMr,  and  not  matter  of  faot. 

Tbe  counsel  for  tb^  defendant  maintained  the  plea,  notwithstanding  these 
objections  $  and  as  to  tbe  abjection  to  the  matter,  tlvey  ssid,  that  naiUMr  by 
tbe  words,  nor  by  the  intent  of  the  statute  31  Hen.  8.  apy  unity  was  a  dis^ 
charge  of  tithes,  but  a  unity  of  'the  knd  and  reetoiy  in  occupation  lagether,at 
die  day  of  the  dbnolatlan  in  tbe  abbot.  And  forthe  better  apprehension  «f 
the  law  on  this  point,  it  is  to  be  considered  bow  tithes  first  commeoead;  and 
then  what  kind  of  disduupges  of  tithes  there  were  itt  eommon  law  ^tSart  iht 
statute^  and  thirdly,  tbe  wenrds  and  intent  of  the  statute^  as  tonnlty  being  a 
^scbarge  by  it.  First,  by  tbe  law  oi  God,  'temporal  persons  were  enkred  ^to 
give  of  tfielrsitbsunee  to  spiitaal  peteons  for  the  exerdseof  ^leir  fonotians,  as 
appeati^  m  the  6tb  cbep.  of  St.  ftul  to  tbe  eaktians  :  ''  Let  him  >tbat  is  in* 
''  stracted  in  spiritual  thibgs,  imnait  ^  Ins  goods  tobim  that  inetruets  him.'* , 
Bnt  vrtiat  paM  or  portion  be  ^booJd  give  wasmceftain,  until  th^  cburob  appor^ 
doned  it  by  the  example  of  ^e  priests  of  tbe  old  law,  who  used  to  take  the 
tenth,  as  appean  by  uie  Judicials  of  the  Jews,  which  was  founded  upon  the 
TOW  of  Jneob,  in  the  06tb  of  Genesib,  vk.  if  God  pso^Mred  biminbis  jmmiey, 

be 
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1598.  he  ymxM  give  the  tenth  part  of  all  that  he  had,  as  appears  by  the  Doctor  and 
axvToir  Student,  in  the  last  dbapter.  And  after  the  portion  to  be  given  was  certainly 
**  known  to  be  the  tenth  part,  yet  the  person  to  whom  it  was  to  be  given  was 

uncertain  ;  and  every  temporal  man  mi^t  have  given  his  tithes  to  whatever 
spiritual  man  (having  cure  of  souls)  he  pleased,  until  the  Lateran  Council,  and 
thence  it  happened  that  many  portions  of  tithes,  issuing  from  land  in  many 
parishes  within  this  realm,  were  found  in  the  inheritance  of  religious  houses, 
as  given  to  them  before  the  said  Council.  But  that  Council  restrained  mnai 
from  giving  otherwise  than  to  the  parson  of  the  parish  within  which  the  tithes 
grew,  (the  kingdom  being  then  divided  into  parishes)  ;  and  thence  it  followed, 
that  the  spiritual  law  gave  suit  against  any  one  detaining  tithes  from  the  parson 
of  the  diurch.  But  from  this  it  plainly  appears,  that  at  the  beginning,  tithes 
were  merely  spiritual,  and  that  no  temporal  man  was  capable  of  them.  And 
for  this  13  Hen.  3.  Fitz.Prohib.  [20.]  (1)  If  a  parson  scJl  tithes  for  money,  he 
shall  sue  for  the  money  in  court*christian.  And  3  £dw.  3.  Fitz.  Ghrants,  pi.  70. 
Appropriation  made  ot  a  parsonage  to  the  Templars  was  not  grantable  over  to 
the  Hospitallers,  as  Herie  said  there,  for  the  privilege  of  retaining  tithes  to  their 
proper  use  was  annexed  in  confidence  to  their  persons,  by  the  ordinary  who 
made  the  appropriation,  and  is  not  transferable  by  grant  to  another,  as  tem- 
poral things  are,  wherefore  an  act  of  parliament  was  made  to  transfer  sucb 
things4o  the  Hospitallers,  17  Bdw.  2.  And  44  £dw.  3.  5.  (2)  it  is  ruled  that 
assise  does  not  lie  for  dthes,  but  if  the  lord  had  reserved  the  tenth  part  of  the 
com  or  such  thing,  he  shall  have  assise  for  it  as  a  profit  apprender.  So  7  Ed.  6. 
Dyer,  83.  (3)  that  no  temporal  action  lay  for  tithes  till  3 1  Hen;  8.  gave  it,  after 
the  dissolution,  and  that  appropriated  rectories,  and  portions  of  tithes  were 
given  to  the  crown ;  by  which  it  is  proved,  that  although  the  abbots  had  tem- 
poral capacities  to  take  land,  and  also  spiritual  capacities  to  take  tithes,  and 
that  sometimes  they  had  the  inheritance  in  the  land,  and  also  the  inheritance 
in  the  tithes  arising  from  that  same^  land,  yet  these  two  inheritances  were 
divided  in  them  in  respect  of  their  several  capacities,  as  if  they  faiad  been  in 
different  persons. 

As  to  discharges  of  tithes,  there  were  three  kinds  at  conmion  law.  The 
first  was  prescriptian, — the  second  privilege, — the  third  unity.  The  dischai^ 
by  prescnption  was  in  turn  deanumdo  and  in  modo  dednuuidi.  In  non  decinumdo, 
spiritual  persons  only  could  prescribe,  and  not  temporal,  except  for  lands  which 
they  held  as  fanners  to  spiritual  persons.  And  for  this  H.  38  £liz.  Wright  v, 
Wright,  (4)  in  prohib.  the  suggestion  was,  that  the  land  was  part  of  the  pos* 
session  of  the  bishop  of  Windiester,  and  prescribed  that  neither  the  bishop 
nor  his  tenants  or  farmers  thereof  had  paid  any  tithes,  for  time  whereof,  &c. 
and  adjudged  a  good  prescription.  So  the  parson  of  a  church  may  prescribe 
for  his  glebe  in  another  parish  ;  and  so  all  abbeys  and  religious  houses ;  for  as 
they  were  capable  of  tithes,  they  were  capable  of  discharge  of  tithes  in  their 
own  lands,  and  the  oomrooicement  of  the  discharge  is  not  examinable,  when 
had  had  a  continual  discharge  for  time  whereof,  &c.  but  it  shall  be  intended 
to  have  commenced  from  a  reasonable  cause.  But  this  kind  of  prescription  is 
not  alleged  in  the  suggestion  in  our  present  case,  for  it  is  alleged  that  the  abbot 
was  parson  and  proprietor  of  the  land  from  time  whereof,  and  by  reason  thereof, 
held  the  landdischarged  of  payment  of  tithes,  &c.  by  which  conclusion  it  appears, 
that  the  cause  and  the  commencement  of  the  discharge  was  unity,  and  no  other 
discharge  can  be  intended  or  presumed  against  the  j^ea  of  the  party,  as  might 
have  b^  if  he  had  alleged  prescription  in  non  decmando,  without  such  con- 
clusion. In  modo  dedmandi  ike  prescription  is  common  to  spiritual  and  tem- 
poral persons  j  and  if  land,  discharged  by  a  modus  dedmandt,  become  the  in-* 
neritance  of  a  rector  in  right  of  his  diurch,  this  does  not  interrupt  the  pre- 
scription, but  the  retainer  of  that  which  is  due  for  the  tithes  shall  be  said  to 
be  payment  to  himself  to  continue  the  prescription,  in  whosoever  hands  the  knds 
shall  come,  after  a  separation  thereof  from  the  rectory  again,  as  was  resolved 
Chambers  v.  Embury,  (5)  M.  40  &  41  £1.    The  discharge  by  privilege  is  where 
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the  ^ope,  who  fottncrty  warped  tlie  authority  of  supreme  ordinoiy,  had  by  bidl  1598. 
granted  the  priTilege  to  be  discharged  of  payment  of  tithes ;  but  this  must 
always  h«?e  been  to  a  spiritual  person,  who  might  have  cure  of  souls,  as 
10  £1.  Dyer,  277.  (1)  Ilie  bull  to  the  religious  order  ojF  the  Cistertians  pri- 
Tilled  them  from  payment  of  tithes  of  lands,  quas  proprm  manibus  excduerunt^ 
and  yet  their  lessees  and  farmers  piud,  and  there  were  many  discharges  by 
each  privileges  in  conditions  and  provisions  contained  in  such  bulls.  The  dis- 
cfaarae  by  unity  is  more  properly  a  suspension  than  a  discharge ;  for  the  unity 
is  or  the  land  in  a  temporal  capacity,  and  of  the  tithes  in  a  spiritual  capacity, 
both  of  equal  estate  (tf  inheritance  in  one  person,  whereby  he  is  discharged 
^r  the  time  from  payment  of  tithes  in  necessity  of  reason,  because  he  could 
not  pay  them  to^himself ;  but  when  the  land  comes  to  the  hands  of  one,  and 
the  right  of  tithes  to  another,  there  the  necessity  is  removed,  and  the  tithes 
are  payable  for  the  land.  And  the  conjunction  of  both  inheritances  in  one 
person  was  not  any  perpetual  discharge,  for  the  capacities  in  which  he  took  were 
aeveral,  so  that  the  spuitual  thing  could  not  be  extinguished  in  the  temporal, 
as  would  be  of  things  temporal,  such  as  rents,  commons,  profits  apprender, 
and  such  like ;  and  i^is  is  proved  by  30  Hen.  8.  Dyer,  43.  (2)  where  it  was 
resolved  by  all  the  justices  and  seijeants,  that  if  a  parson  purohase  land  within 
a  parish,  and  demise  it  for  years,  or  afterwards  make  a  feoffment,  he  shall  have 
his  own  tithes  from  lessee  or  feoffee  ;  so  for  such  lands  he  shall  pay  tithes  to  his 
fumer  of  the  rectory,  if  he  lease  the  rectory,  and  retain  the  land  in  his  hands. 
And  so  is  7.£dw.  6.  Bro.  Dismes,  17.  (3)  Now  we  are  to  consider  the  statute 
31  Hen.  8.  the  mtent  of  whidi  was  founded  on  this  foresight,  viz.  that 
whereas  the  maken  had  now  given  to  the  King  the  lands  of  religious  persons, 
and  the  King  might  dispose  oif  them  to  his  temporal  subjects,  who  were  not 
capable  of  tithes,  nor  of  such  discharges  of  tithes  of  lands,  as  the  abbots  had 
facme  made  to  them  ;  they  now,  to  avoid  contentions,  and  to  encourage  the 
porchaaen  of  abbey  lands,  would  provide  that  the  King,  and  all  others,  who 
jhould  have  abbey  land,  should  hold  it  discharged  of  payment  of  tithes,  in 
soch  manner  as  the  abbots  held  it  at  the  day  oi  the  dissolution,  and  according 
Co  soch  intent  they  inserted  the  said  branch  of  exoneration  from  tithes  in  the 
said  statute  of  31  Hen.8.  for  the  dissolution  of  monasteries ;  b^  which,  in  letter 
and  intent,  it  is  dear  that  all  lands  that  .the  abbots  held  discharged  by  pri- 
vilege of  a  bull,  or  by  any  kind  of  prescription,  the  King  and  all  o&ers  uiould 
bold  for  ever  dischaiged,  according  to  the  pri'rilege  or  prescrintion;  and  also 
where  the  abbots  hdd  lands  at  the  time  of  the  dusolution  in  tneir  hands  dis-» 
diarged  of  tithes,  by  reason  that  they  themsdves  were  the  persons  to  whom 
the  tithes  were  payable,  there  the  King  and  all  others  should  hold  these  lands 
for  eter  disdiarged,  if  the  abbot  had  die  land  and  tithes  of  equal  estate,  and 
this  by  the  wonls  of  the  statute,  that  they  should  retain  and  keep  the  land 
diadmiged,  as  fredy  as  the  abbot,  &c. ;  but  if  the  abbot  were  out  of  posses- 
sion of  the  rectory  or  land,  at  the  time  of  the  dissolution,  so  that  tithes  were 
paid,  there  the  land  was  not  discharged  at  the  time  of  the  dissolution,  and 
theiefofe  diall  pay  tithes  perpetually.  For  where  there  is  no  discharge  but 
muty,  there  the  unity  ought  to  be  in  occupation  together,  and  no  other  unity  in 
ertate  was  any  dischiu|;e  at  common  law,  at  the  time  or  before  the  dissolution, 
as  ia  proved  by  the  cases  before^  and  also  expounded  by  all  usage  and  tx- 
perience  since  the  statute,  as  I4>pears  by  copyholders  of  abbey  lands,  where  the 
abbots  were  also  parsons,  there  was  unity  in  estate  of  the  freehold  of  the 
rectory,  and  of  the  copyhold,  yet  the  copyholders  have  always  paid  tithes 
tinoe  Uie  statute,  by  which  it  appears  that  unity  of  the  freehold  and  inheritance, 
without  unity  in  occupation  of  the  land  and  rectory  in  the  abbot  in  the  prin- 
dpal  case,  is  not  such  a  discharge  of  tithes,  as  is  within  the  intent  or  letter  of  the 
statute.  And  if  he,  who  was  lessee  for  years  of  both  under  the  abbot,  viz.  of  the 
land  and  rectory,  had  not  leased  the  land  fn>m  him,  it  vrould  be  a  grand  ques- 
tion whether  this  land,  by  sudi  unity^  in  the  hands  of  the  lessee  for  years, 
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1508.  he  ymxM  give  the  tenth  part  of  all  that  he  had^  as  appears  by  the  Doctor  and 
axvTOM  Student,  in  the  last  chapter.  And  after  the  pcnrtion  to  he  given  was  certainly 
^  known  to  he  the  tenth  part,  yet  the  person  to  whom  it  was  to  he  given  was 

nncertun  -y  and  every  temporal  man  mi^t  have  given  his  tithes  to  whatever 
spiritual  man  (having  cure  of  souls)  he  pleased,  until  the  Lateran  Council,  and 
tnence  it  happened  that  many  portions  of  tithes,  issuing  from  land  in  many 
parishes  within  this  realm,  were  found  in  the  inheritance  of  religious  houses, 
as  given  to  them  hefore  the  said  Council.  But  that  Council  restrained  men 
from  giving  otherwise  than  to  the  parson  of  the  parish  within  which  the  tithes 
grew,  (the  kingdom  heing  then  divided  into  parities)  j  and  thence  it  followed, 
thai  the  spiritual  law  gave  suit  against  any  one  detaining  tithes  from  the  parson 
of  the  diurch.  But  from  this  it  plainly  appears,  that  at  the  beginning,  tithes 
were  merely  spiritual,  and  that  no  temporal  man  was  capable  df  tbem.  And 
for  this  13  Hen.  3.  Fitz.  Prohib.  [20.]  (1)  If  a  parson  sell  tithes  for  money,  he 
shall  sue  for  the  money  in  conrt-christian.  And  3  £dw.  3.  Fitz.  Grants,  pi.  70. 
Appropriation  made  of  a  parsonage  to  the  Templars  was  not  grantable  over  to 
the  Hospitallers,  as  Heile  said  there,  for  the  privilege  of  retaining  tithes  to  their 
proper  use  was  annexed  in  confidence  to  their  persons,  by  the  ordinaiy  who 
made  the  appropriation,  and  is  not  transferable  by  grant  to  another,  as  tem- 
poral things  are,  wherdfore  an  act  of  parliament  was  made  to  transfer  such: 
things^  the  Hospitallers,  17  Edw.  2.  And  44  £dw.  3.  5.  (2)  it  is  ruled  that 
assise  does  not  lie  for  tithes,  but  if  the  lord  had  reserved  the  tenth  part  of  the 
com  or  such  thing,  he  shall  have  assise  for  it  as  a  profit  apprender.  So  7  Ed.  6» 
Dyer,  83.  (3)  that  no  temporal  action  lay  for  tithes  till  31  Hen*.  8.  gave  it,  after 
the  dissolution,  and  that  appropriated  rectories,  and  portions  of  tithes  were 
given  to  the  crown  5  by  which  it  is  proved,  that  although  the  abbots  had  tem- 
poral capacities  to  take  land,  and  also  spiritual  capacities  to  take  tithes,  and 
that  sometimes  they  had  the  inheritance  in  the  land,  and  also  the  inheritance 
In  the  tithes  arising  from  that  same^  land,  yet  these  two  inheritances  were 
divided  in  them  in  respect  of  thdr  several  capacities,  as  if  they  had  been  in 
different  persons. 

As  to  oischarges  of  tithes,  there  were  three  kinds  at  common  law.  The 
first  was  prescription, — ^the  second  privilege, — the  third  unity.  The  discharge 
by  prescription  was  m  non  deckmmdo  and  tit  modo  dedmandi.  In  Jioit  decimanSo, 
spintual  persona  only  could  prescribe,  and  not  temporal,  except  for  lands  whidi 
they  held  as  farmers  to  spiritual  persons.  And  for  this  H.  38  £liz.  Wright  v. 
Wright^  (4)  in  prohib.  the  suggestion  was,  that  the  land  was  part  of  the  po8-> 
session  of  the  bishop  of  Winchester,  and  prescribed  that  neither  the  Inshop 
nor  his  tenants  or  fanners  thereof  had  paid  any  tithes,  for  time  whereof,  &c. 
and  adjudged  a  good  prescription.  So  the  parson  of  a  church  may  prescribe 
for  his  glebe  in  another  parish  ;  and  so  all  aobeys  and  religious  houses ;  for  as 
they  were  capable  of  tithes,  they  were  capable  of  discharge  of  tithes  in  their 
own  lands,  and  the  commencement  of  the  discharge  is  not  examinable,  when 
had  had  a  continual  discharge  for  time  whereof,  &c.  but  it  shall  be  intended 
to  have  commenced  from  a  reasonable  cause.  But  this  kind  of  prescription  is 
not  alleged  in  the  suggestion  in  our  present  case,  for  it  is  alleged  that  the  abbot 
was  parson  and  proprietor  of  the  land  from  time  whereof,  and  by  reason  thereof, 
held  the  land  discharged  of  payment  of  tithes,  &c.  by  which  conclusion  it  appears, 
that  the  cause  and  the  commencement  of  the  discharge  was  unity,  and  no  other 
discharge  can  be  intended  or  presumed  against  the  j^ea  of  the  party,  as  mig^t 
have  been  if  he  had  alleged  prescription  in  fwn  deamando,  without  such  con- 
clusion. In  modo  decmumdi  ue  prescription  is  common  to  spiritual  and  '^tem- 
poral persons  5  and  if  land,  discharged  by  a  modus  dedmandi,  become  the  in-r 
heritanoe  of  a  rector  in  right  of  his  church,  this  does  not  interrupt  the  pre- 
scription, but  the  retainer  of  that  which  is  due  for  the  tithes  ihall  be  said  to 
be  payment  to  himself  to  continue  the  prescription,  in  whosoever  hands  the  lands 
shall  come,  after  a  separation  thereof  from  the  rectory  again,  as  was  resolved 
Ciamben  v.  Hanbmy,  (5)  M.  40  &  41  £1.    The  discharge  by  privilege  is  where 
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tlie  pofe,  ^rho  fotmerty  warped  tlie  aothority  of  aupreme  ordinaay^  had  bfbidl 
gnntoi  the  fMiTilege  to  be  discharged  of  payment  of  tithes ',  but  this  must 
aJways  h«?e  been  to  a  spiritual  penoD>  who  might  have  cure  of  souls^  as 
10  £1.  Dyer^  277.  (1)  The  bull  to  the  religious  order  of  the  Cistertians  pri- 
Tilled  them  from  payment  of  tithes  of  lands,  quas  proprm  mambus  excobierunt, 
and  yet  their  lessees  and  farmers  paid,  and  there  were  many  discharges  by 
sach  priyileges  in  conditions  and  provisions  contained  In  such  bulls.  The  dis« 
ch«m  by  unity  is  more  property  a  suspension  than  a  discharge  ;  for  the  unity 
is  oi  the  land  in  a  temporal  capacity^  and  of  the  tithes  in  a  spiritual  capacity, 
both  of  equal  estate  (tf  inheritance  in  one  person,  whereby  he  is  discharged 
for  the  time  frcMn  payment  of  tithes  in  necessity  of  reason,  because  he  could 
not  pay  them  to^  himself ;  but  when  the  land  comes  to  the  hands  of  one,  and 
the  fi^t  of  tithes  to  another,  there  the  necessity  is  removed,  and  the  tithes 
are  payaUe  for  the  land.  And  the  conjunction  of  both  inheritances  in  one 
person  was  not  any  perpetual  discharge,  for  the  capacities  in  which  he  took  were 
aereral,  so  thai  the  spuitual  thing  could  not  be  extinguished  in  the  temporal, 
as  would  be  of  things  temporal,  such  as  rents,  commons,  profits  apprender, 
and  such  like  $  and  diis  is  proved  by  30  Hen.  8.  Dyer,  43.  (2)  where  it  was 
jeaohed  by  all  the  justices  and  seijeants,  that  if  a  parscHi  purchase  land  within 
a  parish,  and  demise  it  for  years,  or  afterwards  make  a  feoiSinent,  he  shall  have 
his  own  tithes  from  lessee  or  feoffee ;  so  for  such  lands  he  shall  pay  tithes  to  his 
fanner  of  the  rectory,  if  he  Lease  the  rectory,  and  retain  the  land  in  his  hands. 
And  so  is  7  £dw.  6.  Bro.  Dismes,  17.  (3)  Now  we  are  to  consider  the  statute 
31  Hen.  8.  the  mtent  of  whidi  was  founded  on  this  foresight,  viz.  that 
whereas  the  maken  had  now  given  to  the  King  the  lands  of  religious  persons, 
and  the  King  might  dispose  ai  them  to  his  temporal  subjects,  who  were  not 
capable  of  tithes,  nor  of  such  discharges  of  tithes  of  lands,  as  the  abbots  had 
bdbre  made  to  them  ;  they  now,  to  avoid  contentions,  and  to  encourage  the 
porchasen  of  abbey  lands,  would  provide  that  the  King,  and  dl  others,  who 
jhoold  have  aibbey  land,  should  hold  it  discharged  of  payment  of  tithes,  in 
aoch  manner  as  the  abbots  held  it  at  the  day  of  the  dissolution,  and  according 
to  such  intent  they  inserted  the  said  branch  of  exoneration  from  tithes  in  the 
•aid  statute  of  3 1  Hen.8.  for  the  dissolution  of  monasteries ;  b^  which,  in  letter 
and  intent,  it  is  dear  that  all  lands  that  the  abbots  held  discharged  by  pri« 
Allege  of  a  bull,  or  by  any  kind  of  prescription,  the  King  and  all  ouiers  should 
hold  for  ever  dischaiged,  according  to  the  privilege  or  prescrintion ;  and  also 
where  the  abbots  hdd  lands  at  the  time  of  the  dilution  in  their  hands  dis- 
charged of  tithes,  by  reason  that  they  themsdves  were  the  persons  to  whom 
the  tithes  were  payable^  there  the  King  and  all  others  should  hold  these  lands 
for  ever  discharged,  if  the  abbot  had  &e  land  and  tithes  of  equal  estate,  and 
thia  by  the  wends  of  the  statute,  that  they  should  retain  and  keep  the  land 
^Usdiaiged,  as  fredy  as  the  abbot,  &c. ;  but  if  the  abbot  were  out  of  posses- 
aion  of  the  rectory  or  land,  at  the  time  of  the  dissolution,  so  that  tithes  were 
paid,  there  the  land  was  not  discharged  at  the  time  of  the  dissolution,  and 
therefore  diall  pay  tithes  perpetually.  For  where  there  is  no  discharge  but 
imity,  there  the  unity  ought  to  be  in  occupation  together,  and  no  other  unity  in 
estate  was  any  discharge  at  common  law,  at  the  time  or  before  the  dissolution, 
as  is  proved  by  the  cases  before^  and  also  expounded  by  all  usage  and  ex- 
perience  since  the  statute,  as  appears  by  copyholders  of  abbey  lands,  where  the 
abbots  were  also  panons,  there  was  unity  in  estate  of  the  freehold  of  the 
rectory,  and  of  the  copyhold,  yet  the  copyholders  have  always  paid  tithes 
siQcethe  statote,  by  which  it  appears  that  unity  of  the  freehold  and  inheritance, 
without  unity  in  occupation  <n  the  land  and  rectory  in  the  abbot  in  the  prin- 
dpal  case,  is  not  such  a  discharge  of  tithes,  as  is  within  the  intent  or  letter  of  the 
statute.  And  if  he,  who  was  lessee  for  years  of  both  under  the  abbot,  viz.  of  the 
land  and  rectory,  had  not  leased  the  land  from  him,  it  wavld  be  a  grand  ques- 
tion whether  this  land,  by  such  unity,  in  the  hands  of  the  lessee  for  yean, 
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1598.  sbould  pay  tithes ;  for  tlie  words  of  ihe  fUitate  ore^  tknl  te  Kfaig  «rt  liil 
kBNTov  patentees  shall  hdd  discharged  as  freely  as  the  ahbot  hdd  at  tibe  day  of  the 
dissolution^  and  if  the  abbot  did  not  hold  the  land  and  rectory  togedier  la 
occupation,  he  did  not  hold  the  land  discharged  of  tithes  anmino ;  and  if  tbe 
holding  of  his  hrmet  shall  be  said  to  be  within  the  statute,  as  if  he  hiinsdf 
had  held,  is  doubtful.  But  here  the  case  is  better  in  the  prineipai  case,  for  the 
fanner  had  leased  the  land  and  retained  the  rectory,  and  took  tithes  of  the 
land,  at  the  time  of  the  (fissolution,  in  right  of  his  rectory,  from  the  lessee  df 
the  land,  wherefoire  lather  the  land  was  then  discharged,  nor  did  liie  sMmA 
then  hold  the  land,  wherefore,  &c. 

As  to  the  matter  of  form  6i  this  traverse,  they  said  it  was  good  i — Fint^ 
because  in  the  whole  suggestion  there  is  but  one  thing  maleiial  and  trailers* 
able,  and  that  is  the  discharge  al  the  time  of  the  dissolntion ;  and  upoo  tfasft 
the  prohibition  is  founded,  which  the  defendant  has  traversed  ^  for  if  he  oQglit 
to  traverse  the  discharge  before  the  dissdtntion  by  unity,  for  time  whereof,  he 
that  is  ixoi  material  ^  for,  admitting  unity  for  time  whereof,  &c.  this  it  not 
material,  if  there  was  not  unity  at  the  time  of  the  dissolution ;  aond  if  he 
traversed  the  uiiity  In  seisin  at  the  time  of  the  dissolution.  Viz.  that  the  abbot 
Was'not  seised  of  the  land  and  rectory  together  at  the  time  of  the  dissoiutiaii, 
this  wmdd  pass  against  him,  for  he  was  seized  of  both  (d  estate  of  freehold 
and  inheritance;  and  therefore  the  defendant  has  done  well  to  confess  suc^ 
seisin,  and  to  shew  a  severance  in  occupaticto,  and  that  the  land  was  out  of 
the  hands  of  the  abbot  by  lease  for  years  at  the  time  of  the  dissolutioB,  and 
to  traverse  the  discharge  at  the  time,  he, 

Fenneb,  puisne  Justice,  was  with  the  defendant  in  both  points,  viz.  aa  to 
the  matter  ot  law  and  the  traverse. '  Gawdt  with  tbe  plaintiff  in  both  $  Ci<sigb 
and  PbPHAM  with  the  defendant  as  to  the  matter  of  law,  aUd  with  tlie  plaintiff 
as  to  the  insufficiency  of  the  traverse.  And  Popham  said,  that  unity  in  estate 
and  not  in  occupation  of  the  land  and  rectory  at  the  day  of  the  dissolDtion 
by  the  abbot,  is  not  a  discharge  of  tithes  within  the  statute ;  but  if  the  aibbol^ 
at  the  time  di  the  dissolution,  held  the  land  in  fee  and  the  rectory  also,  the 
land  is  for  ever  discharged,  and  it  has  been  so  taken  in  this  court  always^  npou 
the  wMs  of  the  statute,  that  the  King  shall  retain  and  keep  the  land  as  fimdy 
discharged  as  the  abbot  held  it  at  the  day  of  the  dissolution.  And  it  was  sa 
rtded  in  the  case  Of  Knigktiy  v.  Spencer,  (1)  and  in  another  case  between 
Chreen  v.  Bofhn  ;  (2)  and  it  was  also  so  taken  by  the  justices  of  C.  B.  Bnt  as 
to  the  case  of  copyholders,  he  held  clearly  that  they  should  not  be  discharged, 
and  if  the  abbey  land  was  in  lease  for  one  year  or  otherwise,  at  tiie  time  of 
the  dissolution,  and  not  in  the  proper  manurance  Of  the  abbot,  such  land  h 
not  discharged  by  Unity  of  the  freehold  in  him.  And  as  to  the  tra^eree  he 
ftaid,  that  it  was  matter  of  law  which  was  traversed,  whereas  nothing  is  tra^ 
versable  but  matter  of  fact,  for  the  matter  in  fact  is  the  unity,  and  tbe  caiiehi<- 
sion  thereupon  is  ratume  cujvs  the  abbot  held  'discharged ;  and  tbe  truvcrse  of 
the  discharge  is  a  traverse  of  the  conclusion,  whereas  it  should  be  of  the  unity 
which  is  the  matter  of  fact ;  and  he  confessed  that  unity  for  time  whereof,  dec 
before  tbe  dissolution,  is  not  material,  but  unity  at  the  time  5  and  if  an  ablMk 
had  pmhased  land  and  a  rectory  instantly  before  the  dissoluUon,  and  wine 
seised  in  demesne  and  occupation  of  both  at  the  dme  of  Ihe  diMAolaon,  he 
sidd  that  such  land  should  be  for  ever  di%chsrged  of  tHIhes.  And  in  the  prt»^ 
cipal  case  he  said  that  the  special  lUatter  wOUld  have  infedntaintd  tbe 
against  tbe  seisin  in  unity  sufficiently  for  the  defendant. 

<i)  Ame,  101.  (t)  dmt^  tiu 
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R  41  El.  A.  p.  1599-  C.  B.  1599,. 

MMiry  T.  U4irrim.  (Cro.  El.  666.]  Moo.  S09.  yi^:^^^% 

4.nm*  Dy.ia  1%.  47i.  1  Gw.  130.  of  tithe pUeom 

PROHIBITION  for  suing  for  tiOie-pigeons.    Tlie  defendant  in  the  court-  ^  ro^edl**he 
*     christian  |i|leaded  payment,  and  ofered  to  prove  it  by  one  witness^  and  they  gpjrf^^  court  * 
icftised  to  adflok  thereof  without  two  witnesses,  and  he  thereupon  brought  a  by  one  witness, 
prohibition ;  and  ruled,  that  it  weU  lay,  for  it  would  be  a  great  inconvenience  but  two  were 
io  bring  two  witnesses  to  prove  payment  of  every  soit  of  tithes,  &c.    Where-  ^ere  required, 
fae,&c.  1-         r-/  J  ProhibitSonliei. 

T.  41  Ba.  A.P.  1599.  B.R. 
Chmfmm  v.  Wrighi.  [Dy.  la  M.  43.]  1  Gw.  118. 

WRIGHT  libdled  in  the  spkitual  cont  against  Champion  for  tidies  arising  ^'^  bought 
and  renewiog  out  of  the  manor  of  Newton  Valence  in  the  county  of  ^'^  Jij^^j^ 
$oath  Sonvy.    •ChiuDfiioB  brought  a  prohibkion  j  and  the  matter  of  law  v^as,  r^^^^  his 
A  man  devises  his  lectocy  except  Ms  own  tithes,  and  afterwards  grants  hisiand,  own  tithes,  and 
«hsll  the  grsntee  be  discharged  ?    Hobart  .ihouglit  not,  because  lliey  are  in  afterwards  girant 

libit  motor  by  way  cf  retaner.  !"•  J*«»d,  the 

grantee  should 
not  be  discharged,  because  thej  were  in  the  grantor  by  way  of  retahier. 

E.  41  El.  A.  D.  1599.  B.  R. 
Johman  v.  Av^trey.  [Cro.  El.  6S0.]  Moo.  910. 

PROfflLBITION  for  tithes  claimed  of  hay  of  the  latter  maths,  and  aUeges  ^'^^^^^^^atSl 
a  prescription.    That  in   consideration  the  occupies  of  that  meadow  J^Madow^giwind 
had  used  to  make  the  hay  of  the  first  maths  into  cocks,  and  to  set  forth  the  tenth  in  a  pariSbvre 
cock  for  the  vicar,  they  had  used  to  be  discharged  from  the  payment  of  any  used  to  make 
tithes  for  the  latter  maths.     fFiUUtms  moved  for  a  consultation,  because  the  sug-  ^  ^"^  ^^^'^ 
gestion  is  not  sufficient ;  for  he  doth  oo^Dore  than  the  law  requires.    But  the  '"^^^^te^ 
court  held  it  to  be  a  good  prescription,  and  reasonable.    And  Coke  ^ited  one  ^^eof  insatis- 
Niciols*  case  to  beaiyudged  in  this  court,  that  tithes  diaM  not  be  paid  for  the  faction  of  the 
nkings  of  com,  unless  it  can  be  averred^  that  they  were  foul  rakings,  and  titibeofnirii 

corinous,  to  defraud  the  parson,  &c.  ^."^  Tf**°'^  f "* 

the  afteraath 

aha,was  fadd^oML    t.  Titbesahall  ootbe  paid  of  rakii^  unleas  they  befool  aadcofimiisr  in  order  to  defraud 

diepanoDk 

M.  41  El.  A.  D.  1599.  B.  R. 
Greeny.  Hun.  [Cr.E1.70«.]  Moo.  910.  1  Gw.  ftl5. 

'DROmBmON  for  suing  for  tithes  of  the  rakings  of  barley.    And  i.Itwubeld 
^   aXkg^  a  jjresdiption  to  make  the  barky  into  cocks,  and  to  pay  the  **««*  ««^« 
tenth  oodk  in  satisfaction  of  the  tithes  of  the  barky,  and  of  the  rakings  mUnu  {^rley  hito 
99huiiarie  diqtersed.    Aad  it  was  hereupon  demurred,  because  he  does  not  cock^  and  to 
aver,  that  those  raUi^  were  minus  vohmtark  dispersed.    For  Bacon,  who  pay  the  tenth 
moved  it,  said,  that  in  3 1  £1.  it  was  ruled  in  the  common  bench  ^i  one  Jdams'  cock  in  satislao- 
cs8c,(I)  that  a  prescription  to  pay  the  tenth  cook.generaUy,  in  satisfaction  of  all  ofSifbtrif**^ 
nkings,  was  not  good,  for  he  might  leave  the  greater  part  of  the  corn  in  rakings.  ^^  Uie  nkuun 


««      ^,  -  m^       -  w^  V  «  w     ^.f.^  wiv  rakuigs 

out  all  the  court  held  that  the  prescription  w^s.  good,  and  there  needed  not  any  muauvohuttarie 
avenqeQt.  But  ;that  ought  to  come  en  the  other  part,  if  he  would.  Secondly,  dispersed,  for 
he  sued  for  tithe  of  wool,  and  alleges  a  custom  to  pay  it  every  year  at  Lammas-  *bat  ought  to 
diqr,  and  that  he  set  it  out,  &c.    And  it  was  thereupon  moycid,  that  it  was  not  ^^*  ^°  ™ 

good,  2^  ^  custom  to 
pay  tiihe  wool  atLamoias-day  is  good,  though  it  is  ^jure  doe,  when^t  is  dipped.  3.  No  agistment  tithe  is 
doe  for  youiig  cattle  reared  for  plough  or  paii,  if  there  be  a  custom  not  to  pay.  4.  A  custom  to  pay  a  hearth 
penny  in  latis&ction  of  all  tithes  of  combustible  wood  is  good.  5.  Where  certaiu  prescriptive  payments  were 
•Oeged,  and  that  all  and  siqguiar  the  parsons,  rectors,  6cc.  bad  used  to  accept  the  same ',  a  tpaverse  that  ^  and 
<HH*'  kidastaooeptpAia  had,ifortlie  preacriptionoagPitto  hsT&'kaea  tiartsssd. 

(1)  Ante,  97. 
k2 
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1599.        good,  for  this  is  not  a  modus  decmumdi,  but  for  the  time  only,  which  is  to  be 
oBBxir        tried  in  the  spiritual  coiirt.    But  the  court  held  it  to  be  good;  for  it  is  due  de 
*«  jure,  when  it  is  clipped.    But  by  prescription  it  may  be  set  out  altogether  at 

tf^**,      anoUier  day,  and  that  is  good.    And  if  the  spiritual  court  will  not  allow 
"^  thereof,  as  it  is  here  alleg^  that  they  will  not,  it  is  fit  to  prohibit  them. 

Thirdly,  he  prescribed,  that  for  young  cattle  reared  for  the  paU  to  be  mildi- 
kine,  or  for  the  plough,  no  tithes  have  been  accustomed  to  be  paid :  and  it  was 
thereupon  demurred,  and  adjudged  a  good  prescription.  For  they  be  for  the 
public,  weal  $  and  the  parson  is  to  have  benefit  of  them  in  another  kind ; 
and  it  was  held  that  for  pastures  of  such  cattle  no  tithes  are  due  for  the  reas9ii 
aforesaid.  Fourthly,  he  prescribed,  that  for  all  wood  combustible  he  used  to 
pay  a  penny,  called  a  hearth-penny,  m  satisfaction  for  all  tithes  thereof  :  aod 
It  was  thereupon  demurred.  And  it  was  adjudged  to  be  a  good  prescription. 
For  other  kind  of  tithes  he  alleged  also  other  such  payments  of  the  like  sums, 
&c.  Et  quod  onmu,  et  smguht  persona,  rectores  de,  Spc.  have  used  to  accept 
thereof,  &c.  And  the  defendant  traverses  quod  onmee,  et  siaguLe,  4^.  had  not 
accepted.  And  it  was  thereupon  demurred  ;  for  he  ought  to  bave  traversed 
the  custom  alleged,  and  not  quod  onmee,  et  singula,  4*c.  did  not  accept.^  For 
then,  if  any  of  them  did  not  accept,  he  overthrows  the  prescription,  which  is 
not  reasonable.  And  so  was  the  opinion  of  the  court.  Wherefore  it  vras  adr 
judged,  quod  prohibitio  itet. 

^^.^^^^^j^j^^^  H.  41  El.  A.  D.  1599.  B.  R.     Brook'8  case.  [Noy,  ^.] 

Thhesbad  been  ^fPDFREY  moved  for  a  prohibition,  and  surmised. that  the  parishioners  had 
compoanded  ^^  compounded  with  the  parson  for  the  tithes ;  but  yet  the  due  tithes  were 
for,  bat  yet  they  severed  and  exposed/  and  the  parson  took  and  carried  them  away.  The  parish- 
wen  let  oat,  ioner  met  him  and  took  them  from  him,  and  upon  that  the  parson  sued  in 
>iikw1Stiii-  ^^^  spiritual  court.  And  a  prohibition  was  awarded, 
and  tbe  pariridoner  retakes  tbem^  prohibition  He*  to  a  lolt  in  the  s{Mfitaal  ooort 

H.  42  El.  A.  D.  1600.  B.  R. 
J^^  Pigot  V.  Syn^i^son.    [Cro.  El.  763.] 

A  custom  for  .  IN  trover.  Upon  demurrer,  the  case  was,  the  plaintiff,  being  owner  of  die 
the  Lofd  of  a  •■-  rectory  of  Evingham,  in  the  county  of  Northumberiand,  brought  his  action 
>fanor  to  pay  in  trover,  of  twenty  loads  of  wheat  in  Hariow,  being  the  tithes  of  the  rectory 
sedition  of  "^  ^^^  ^^^  ^^  '^^  parts.  The  defendant  pleaded,  that  Harlow  vras  a 
all  tithes  of  the  member  of  the  manor  of  Pridhoe,  both  which  are  within  the  parish  of  Eving- 
manor,  and  in  ham,  and  conveys  the  manor  to  the  earl  of  Northumberland,  and  prescribes  that 
consideration  of  the  earl  of  Northumberland,  and  all  those  whose  estate  he  had  in  the  same 
tote]r*th!r^*  manor,  from  time  whereof,  &c.  had  paid  to  the  parson  a£  Eringham  six 
tenth  shock  is  po<^'  annually^  in  satisfiEurtion  of  all  tithes  within  the  said  manor ;  and  fuf- 
good.        '       ther,  that  the  said  earl,  and  all  those  whose,  &c.  had  used  to  haye>  in  respect  of 

the  said  six  pounds,  the  tenth  part  of  all  the  com  within  the  said  manor ;  and 
so  these  tithes  within  the  said  manor,  being  severed  from  the  nine  parts,  he 
^  Uxk  by  title  under  the  said  earl.    And  U  was  thereupon  demurred,  and  ajqgned 

for  the  plaintiff  diat  this  was  not  any  plea ;  for  a  layman  is  not  cs^ble  of  tithes, 
and  therefore  no  continuance  of  time  can  give  him  any  title  to  that  whereof  he 
is  not  capable,  for,  by  the  ancient  course  of  our  law,  he  cannot  sue  for  them  : 
and  the  civil  law  did  not  permit  a  layman  to  sue  for  them  there,  and  so  he  had 
not  any  remedy,  and  therefore  not  any  right.  There  is  not  any  also  can  pre- 
scribe in  a  thing  in  gross  per  que  estate,  and  here  he  prescribes,  as  for  a  thing 
in  gross :  and  he  cannot  prescribe  as  to  a  thing  appurtenant  to  a  manor; 
for  a  spiritual  thing  cannot  be  appendant  to  a  temporal;  and  for  that 
purpose  cited  a  case  to  be  ruled  in  this  court  betwixt  ShirtDOod  and 
Wmchcomb,  36  Eliz.(l)  wherefore,  &c.  But  aU  the  court,  upon  the  first 
nu/tion,  iciolved  to  the  contrary,  that  it  is  a  good  prescription;  for  when 
the  lord  has  used,  from  time  whmof,  &c.  to  pay  this  sum,  jlec.  and  in  respect 

'  thereof 
(1)  Ante,  106. 
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Umeof  to  have  aD  the  tithes  within  his  manor,  it  shall  1>e  intended,  that  at  the  1600. 
beginning  the  lord  had  all  in  his  hands,  and  then  might  prescribe  to  pay  a  sum  noox 
m  dischsjqge  of  all  the  tithes  within  the  manor,  and  when  he  gave  uie  tenan-  .^^f  • 
cies  to  hokd  of  him,  and  always  afterwards,  used  to  have  the  tithes  of  those 
lands  and  tenements,  it  is  a  very  reasonable  prescription :  for  now  he  has  no 
more  than  what  he  had  before,  for  he  had  them  before  by  retainer,  and  now  he 
takes  the  tithes  themselves.  And  Gawbt  said  it  might  be,  that  the  parson 
before  time  of  memory  granted  those  tithes  to  the  lord  of  the  manor,  rendering 
lent,  which  was  confirmed  by  the  patron  and  ordinary,  and  this  bdng  before 
time  of  memory,  may  well  be  so  intended ;  quod  Popham  concemt,  and  said^ 
that,  that  was  their  principal  reason  of  the  judgment,  between  Pigot  and  Heam. 
And  they  said,  that,  in  this  case,  the  lord  might  have  good  remedy  at  the  com- 
mon law,  or  in  the  spiritual  court ;  wherefore  they  intended  to  have  adjudged  it 
for  the  defendant  But  then  exception  was  taken  to  the  pleading,  that  the 
conversion  was  supposed  10  Sept.  40  £1.  and  the  defendant  says  that  he  found 
them  the  20  Sept.  40.  and  converted  them  the  10  Sept.  which  is  repugnant  ia 
itself,  which  the  court  held  incurable.    Vide  1  and  2  Ph.  &  Ma.  Dy.  3. 


X  M.  42  El.  A.  D.  1600.  B.  R. 

Crcuck  V.  Fryer.  [Cro.  El.  704.  784.]  Yelv.  2.  Moo.  608.  8  Gw.  218. 

CROUCH,  copyholder  of  inheritance  of  the  bishop  of  Winton,  sues  a  pro-  Cop:||hotdcn  of 
hibition  for  staying  of  a  suit  for  tithes,  surmising,  that  he,  and  all  the  ""^^^fHIJ?^ 
copyholders  of  such  a  manor,  of  the  bishop,  from  time  whereof,  &c.  had  held  ^gm-  p^*^ 
their  lands  discharged  of  tithes.     Tar^eld  moved  that  this  prescription  was  too  ^ribe  mider 
general,  and  it  coidd  not  be  good  to  prescribe  in  turn  dedmandohy  the  tenants.  hininiMmded- 
Godfrey  :  it  is  as  good,  as  for  the  farmers  of  a  bishop  to  prescribe  to  be  dis-  '"«'^>  ^'  '^ 
chafed.    And  that  was  ruled  in  a  case  in  this  court  between  Wright  and  ^^^JJ!?|^|o 
WrigAi,(] )  —  Popham,  it  was  allowed  only  for  his  demesnes.    And  that  was  in  ^  nregaoied 
regard,  it  is  to  be  intended,  that  the  bishop  at  first  retained  the  tithes  to  him-  that  the  lord 
sett  of  his  own  demesnes,  but  it  would  be  mischievous  to  allow  it  to  all  his  had  tiie  greater 
copyholders.    Clinch  and  Fenner  agreed  with  him.    Wherefore,  without  per-  ^MBvaAnatM. 
mitting  any  declaration  or  demurrer  thereupon,  they  awarded  a  consultation. 
Unless  other  cause  be  shewn  by  such  a  day.  (Gawdy  aUente.) 

Prohibition  for  suing  for  tithes,  &c.  wherein  he  surmised,  that  the  bishop  of 
Winton  was  seised  in  fee  of  the  manor  of  Bishops- Walton,  whereof  the  plain* 
tiir  is  a  copyholder  in  fee.  And  that  he,  and  his  predecessors,  from  time 
whereof,  &c.  had  been  patrons  of  the  church  of  £.  whereof  the  defendant  is 
parson,  and  that  he  and  his  predecessors,  from  time  whereof,  &c.  and  all  his 
farmers  and  copyholders  of  the  said  manor,  had  been  discharged  of  tithes,  &.c. 
and  shews,  that  this  land  is  ancient  copyhold  of  the  manor  demisable,  from 
time  whereof,  &c.  And  because  the  parson  sued  for  tithes,  and  the  court- 
christian  would  not  allow  of  that  plea  in  discharge,  he  brought  the  prohibition. 
And  upon  this  surmise  the  defendant  demurred.  Tar^kld,  for  the  defendant^ 
moved,  that  the  surmise  is  not  fufiicient  to  ground  this  prohibition.  For 
although  the  bishop  himself,  being  a  spiritual  person,  may  prescribe  to  be 
discharged,  &c.  because,  by  intendment,  they  might  be  so  bdbre  the  council  of 
Lateran,  by  reason  whereof  their  fanners  for  years,  or  tenants  at  will  might  be 
so  discharged,  because  they  be  the  possession  of  the  bishop  himself  j  as  it  has 
been  adjudged  in  WriglU'%  case :  yet  it  is  not  so  for  copyholders,  which  are  also 
grounded  by  custom,  before  time  of  memory  5  so  it  cannot  by  intendment  be 
the  possession  of  the  bishop,  at  the  time  of  stich  council,  but  had  continued  in 
the  hands  of  the  copyholders  a  long  time  before,  for  otherwise  it  could  not  be 
copyhold.  And  in  29  Eliz.  it  was  ruled  by  advice  of  all  the  justices,  upon  a 
case  depending  in  the  exchequer,  that,  although  the  queen  shall  not  pay  tithes 
for  her  ovm  possessions,  because  she  is  perwna  mixta,  and  so  might  well  retaiii 
them,  yet  if  she  grant  them  by  patent,  in  fee,  or  her  copyholder  of  inheritance, 
they  shall  pay   tithes,  for  they  do  not  participate  (fS  the  queen's  prerogative 

therein. 

(1)  AnU^  119. 


TtiYtn. 


1 000.  Ihetein,  Aild  tlds  eopybtdUkr^  v^h^  wa«  Meftt  Umt,  tec,  ciriimC  mt^cAh^,  fbr 
cftoiyoR  tifafen  fh^re  wdiiM  be  two  time^  oiitietoarfj  i^fiiA  u  ftyttyftmit  hv  indft  VfhtK- 
.^.  ibfe>  &c.  CoAe  e  contra,  fbr  Mttatigh  A  hf  pctt&a,  «€  the  cMliiMfti  hew,  eoold 
Ikit  pre^nbe  to  be  disefattrged  of  tiCbet^  becBcrse  be  is  ttoc  ca|)abie  of  sildk 
^pirilttal  tbiiigB ;  yet,  as  being  tenant  to^  a  spintuid  cofpcAvtioft,  be  may  pte- 
^etiht  iki  theib,  but  not  in  himself;  for  afi  thM  copyhdds  are  cfeffved  oat  of 
tlite  maners,  which  Were  the  poMessions  of  the  bisnop ;  mA  tin  freehdld  yiec 
M&&A  in  the  bishop.  For  this  preser^ytion  is  for  fhe  bishop's  benefit;  fbrt&enp- 
by  he  shall  l^ate  the  greater  fines  fran  his  copyholders :  especially  the  lord  cf 
the  manor,*  who  has  the  advowsen^  may  so  prescribe,  btelms^  it  may  be,  it  was 
8^  at  the  foundiatiM,  that  he  and  Ids  copyhdders  shonldbe  dischafged.  Which 
is  the  reason  in  Cction*»  case,  that  the  kmi  of  the  chanor,  ift  respeet  at  si  nscom- 
pense  given  to  th^  parson,  ^all  have  the  tithes  of  his  tenants.  And  9Cf  Pig<ft 
and  Hern*s  case  was  ruled.  Wherefore,  ^c.  Biit  Po^ham  and  FfcKjrfca  held, 
that  this  prescrinCion  is  iQ.  Because  tfcte  ^pyholders  are  intended  to  be  before 
the  council  of  Ibateran,  at  which  time  etery  one  ihight  give  His  tithes  where 
he  would,  and  spiritual  persons  might  prescribe  to  retain  them  to  themseltes. 
But  they  ought  to  prescribe  in  themselves  and  their  predecessors,  and  not  in  a 
Que  estate  of  the  manor.  And  then  a  copyholder  cannot  prescribe  to  retain 
them  himself,  and  so,  by  oonseqneace,  htf  caoliot  prescribe  to  be  discharged. 
But  a  bishop  may  prescribe  to  hove  tha  tithe  of  hk  copj^holdeia,  WhicM  ahaD 
ie  good  against  the  parson.  And  upon  the  creation  of  the  patronage  it  conld 
not  be  allowed,  thkt  copyholders  snoutd  retain  their  land  Aschar^,  whick 
dWays  should  be  out  of  the  lord's  possession  ^  and  they  ought  to  be  appointed 
how  they  shall  go  by  him,  who  ha(f  then  the  possession  before  the  council  made» 
and  that  was  intended  to  h^  the  copyholder  himself.  But  of  lessees  for  years 
it  is  otherwise,  for  they  shsdl  ht  intended  to  be  the  possessions  of  the  bishoj^ 
himself  at  the  time  of  the  council.  Wherefore,  &c.  (tawdy  and  Cliuck 
dmibted  thereof.  Wherefore  adjournatur,  8  £d.  4.  13.  Note,  That  Pasclu 
44  EHz.  this  case  was  argued  again ;  and  then  GAWi>t,  pENNsa,  and  Yel- 
VBBTON  resolved  that  t&s  prescription  was  good,  for  all  copyholds  are 
derived  out  bf  the  manor  -,  and  it  shall  be  intended.  That  this  prescription 
had  its  commencement  at  such  time,  Wheh  all  was  iii  the  lord*s  hand.  And 
the  one  prescription  is  not  contrariant  to  the  other,  although  both  were 
from  time  whereof,  &c.  For  the  one  shall  give  place  to  the  other,  and  this 
Objection  may  be,  where  a  copyholder  prescribes  for  common,  or  the  like^ 
which  is  usnu.  But  Pofham  neld  his  former  opinion :  jtt,  notwithstanding^ 
it  was  adjudged  for  the  plaintiff.  [Croke,'] 

A  parson  sued  a  copyholder  in  the  spiritual  cotirt  for  tithes  arising  upon  Che 
aopyhold  land ;  he  brought  a  prohibition,  and  suggested  that  the  bishop  of 
Windiester,  lord  of  the  manor  whereof  his  copyhold  is  parcel>  and  his  prede- 
cessors, &c.  from  time  whereof,  (kc.  for  themselves,  theb-  tenants  and  j^umers, 
have  been  discharged  of  tithes  arising  upon  the  said  manor,  and  shewed 
that  he  hid  been  a  copyholder  of  the  said  manor  ^m  time  Whereof, 
Uo,  and  prescribed  in  bis  lord,  now  bif  hop  of  Winchester.  And  although  fa«i^ 
is  a  prescription  Upon  a  prescription,  one  in  the  copyholder  to  make  his  estate 
good,  the  otlier  in  the  bishop  to  make  his  discharge  good;  yet  a^udged  by 
CrAWDT,  FsNNBa,  aud  YblveJiton,  that  the  prohibition  lies.  Tehertm,  of 
counsel  with  the  plaintiff,  alleged  the  matter  si/pm,  which  Was  allowed.  Nota, 
the  reason : — for  a  prescription  in  the  lord  ought  of  necessity  in  common  in-, 
tendment,  to  precem  the  prescription  in  the  estate  of  the  cdpyholder,  and  tbe 
discharge  of  the  tithes  in  the  lord  (vrinch  may  Well  be  lA  this  caSe,  because  he 
is  a  spiritual  person)  shall  trench  to  the  benefit  of  the  tenant,  who  is  the  copy- 
holder, for  by  these  means  it  is  presumed  that  the  lord  has  the  greater  fines  and 
rents.  Naia, — Popbah  was  against  this  judgment,  because  the  plaintiff,  who 
is  the  dopyholder,  will  have  ta  suo  genete  an  estate  of  inheritance  distinct  from 
the  est^e  of  the  lord,  who  is  the  bishop.    [Fe/rerftm.] 
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1609. 
H.  42  El.  A,  D.  1600.    B.  R.  n-v-**' 

Austen  v.  F^.  [Cro.  B.  796.]  Moo.  91!.  1  Gw.  1217. 

PROHIBITION  for  subg  for  tithes  :  wherein  was  suggested,  that  P.  pro-  i.  IVmC  in  pf«- 
psietor  of  the  rectory  of  B.  wherein  those  lands  are^  and  idl  his  prede-  hlbitionDeed 
oessoTB,  have  had  twenty  acres  of  pasture^  and  another  close  containine;  twenty  °^  be  precite, 
^cras  of  woolly  in  satisfaction  of  tithes  ^  and  his  witnesses  heing  examined,  ac-  ^-^^^i?  "^^ 
cording  to  the  statute  of  2  £d.  6.  proved  that  he  had  the  twenty  acres  of  pas-  enough  ^^^ 
ture*  but  not  of  wood.    And  thereupon  Coke,  attorney  general,  prayed  con-  ihew  that  the 
sohatioii}  for  the  suggestion  is  not  sufficient,  that  he  had  the  close,  &c.  with-  panen  ought 
out  shewing  of  what  estate,  or  how.    The  suggestion  also  is  not  proved  as  it  '^^'!^|''V!L| . 
is  aU^ed;  but  all  the  court  held  it  to  be  well  enough :  for  it  is  sufficient  that  |^^^  pmcriL 
he  had  it^  and  the  other  cannot  shew  how.    And  so  Doctor  Cotton'^  case  was  tioA  be  that  a 
niled  accordingly.    The  proof  also  in  a  prohibition  ought  not  to  be  so  precise ;  panon  holds 
but  it  ap^ean  that  the  court-christian  ought  not  to  hold  plea  thereof,  it  lOOacreiof 
suffices ;  and  therefore  if  there  be  a  prescription  that  the  parson  holds  an  bun-  ^^^Jl^tfl 
dred  acr^  of  land,  in  satisfaction  ot  tithes,  and  the  proofs  be,  that  he  holds  ploof'bethat 
sixty  acres  only  in  satisfaction  of  them,  it  is  well  enough.     So  here  the  sub-  he  to  holdt  60^ 
stance  is  proved,  that  he  held  land  in  satisfaction,  &c.  Wherefore  it  was  agreed  It  it  rafieicnt. 
that  the  plaintiff  should  declare,  and  that  the  ddendant  should  plead  to  issue.  ^  ^^J^  ^' 

[And  he  need  not  shew  how  or  by  what  title  the  parson  had  the  land,  but  if  pffp  tJtl^ 
he  had  it  in  any  other  raioiner  than  in  satisfaction  of  tithes,  the  parson  ought  certain  qoantiw 
to  shew  it.    moort.'\  of  hmd  m  lien 

of  tithes,  it  need  not  be  shewn  how  or  bj  what  title  he  holds  it ;  bat  if  he  has  it  in  any  other  muper  tiita  |n  liea 
of  tithes,  he  ought  to  shew  it 


H.  42  El.  A.  D.  1600.    B.  R. 
Sibley  V.  Crawley.  [Cro.  El.  738.]  1  Gw.  217. 

PROHIBrnON  for  tithea.    Ti»  defendant  shews,  that  befbre  thart  time  PnAihiiioD 

tiie  plaintiff  had  sued  ia  chancery  to  sUy  it  by  English  bill,  and  after^  shall  he  gmaied 

wards  brought  a  prohibition  there,  and  a  consultation  was  there  granted  >  and  It^'Su"^*^ 

that  this  prohibition  is  for  die  same  cause,  vis.  for  matter  of  discharge :  whero-  ^^  ^noied^'"- 

fore  he  prayed  a  consultation  upon  the  statute  of  50  Ed.  3.  cap.  4.  whid|i  is,  apon  exaniina' 

that  oonsnkstion  being  once  diuy  granted,  there  shall  not  be  anolher  prohtbi-  tioaof  tbenat- 

tion.    But  the  court  held  that  this  consultatioii  was  not  duly  granted,  according  ^'  ^  ^*^  ^ 

to  the  intent  of  the  statute,  because  the  prohibition  was  not  duly  grantdile  ^^"^^^^^ 

there,  and  so  out  of  the  statute  ;  for  It  was  not  duly  granted  upon  an  English  higsT^^^ 
bill.    And  by  Popham,  The  statute  is  to  be  intended  where  the  consultation  is 
granted  upon  the  examination  of  the  matter,  and  not  for  the  insufficiency  of 
the  proceedings.     QuodfuU  cancesgum.    Whereupon  it  was  awarded  that  the 
prohibition  should  stand.                                                                               > 


Tr.  42  EI.  A.  D.  1600.    B.  R. 
Woriley  v.  Herpingham.  [Cro.  £1.  766.]  1  Gw.  218. 

BEBT.    The  plaintiff  being  fanner  of  the  rectory  of  Kirk-burton,  in  Co-  NotguiUyat 
mitat.  Ebor.  brought  debt  against  the  defendant  upon  the  statute  of  ^  Mh  are 
2  E.  6.  for  carrying  away  his  com,  the  tithes  not  being  set  out,  and  demanded  ***  ^^^^iZ**** 
^  treble  value.     The  defendant  pleaded  not  guilty.     Coke,  attorney-general,  ^  ^^  ibrlt^ 
moved,  that  it  was  not  any  issue  in  this  action.*    But  all  the  court  resolved,  not  for  a  non- 
that  it  was  well  enough ;  for  it  was  not  for  a  non-feasance,  but  for  a  nud-fea-  feasance,  bat  a 
sance,  wherein  the  tort  is  supposed.    And  in  an  action  upon  the  statute,  which  malfeasaiice. 
prohibits  a  thing  upon  which  a  penalty  is  demanded,  the  issue  may  be  non 
^ulp,  ot  JMA  debet,  and  so  it  has  been  oftentimes  ruled  in  this  court.    Where- 
fore the  issue  was  joined  accordingly. 
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vi^^  M.  42  Ei.  A  D.  1600.   C.  B.    Ingoldsby  v.  Johnson.    [Cro.  EI.  786.] 

A  preMaription  T>ROHIBITION  for  suing  for  tilhes  of  dry  cattle,  and  surnised  that  be 

*r  •  h'**!!lf fr*  "       ^  P*y  *^®  ^JNktlk  sheaf  of  com,  the  tenth  cock  of  hay,  the  tenth 

dry^catde  u!d  ^®^^  ®^  wool,  the  seventh  calf,  and  the  parson  to  pay  three  half-pence  5    and 

aliotber tkhet  ^^  eighth  calf,  if  he  had  eight,  and  the  parson  to  pay  one  penny  5  and  so  oa 

of  com,  bay,  to  ten ;  and  if  he  had  under  the  number  of  seven,  to  pay  only  one  half-penny 

and  cattle,  in  for  every  one  $  and  so  after  that  rate  for  lambs  and  colts ;  and  that  it  was  in 

teu^^k  of  ^  ^^^  cattle.  And  it  was  thereupon  moved  that  the  sunnise  was  not  suffideat ; 
bay,  the  tenth  for  that  which  he  used  to  pay  is  but  the  tithes  in  kind,  and  therefore  cannot  be 
sheaf  of  com,  in  satisfaction  of  the  tithes  of  other  things  than  themselves.  And  this  was  die 
and  a  niodiu  for  opinion  of  the  whole  court.  But  if  he  had  made  this  prescription  only  for  his 
for^that  wh^li  ^  catde,  for  his  plough,  or  to  manure  his  soil,  it  had  been  othervnse.  But 
has  been  paid,  ^^''  general  prescription  cannot  be  good,  for  then  thereby  he  would  excuse  all 
is  but  tho  tithes  feedmg  cattle,  altnough  he  kept  500  or  more,  which  is  not  reaaonable. 

in  kind,  and   •    Whereupon  consultation  was  awarded 

therefore  cawiot 

be  in  aatikfac-  ^■""^^►^■— 

t^t^^u^  E.  42  El.  A.  D.  1600.    C.  B. 

em^Fes.  Sampson  v.  Worthington.  [11  Co.  48.  6.  in  lAfor^s  Case.] 

If  timber  inei  TF  timber  trees  have  been  usually  topped  and  lopped,  no  tithes  shall  be  paid 
have  been  uio-  X  for  them^  for  as  the  law  privileges  the  body  of  the  tree,  being  parcel  of 
lopDcd'nolith"^  the  inheritance,  so  it  privileges  the  branches  also  5  and  therewith  agrees  Doc- 
shallbe  paid  o?  ^^''  ^°^  Student,  175.  So  if  a  man  fell  his  timber  trees,  tithes  shall  not  be 
them ;  for  as  P^id  for  the  germins  which  are  growing  ex  radkibus  seu  stipitilms,  in  respect 
the  law  privi-  that  the  root  is  parcel  of  the  inheritance,  as  it  was  held  29  £1.  in  this  coort, 
'  n^  '^^  ^^^  So  if  a  timber  tree  become  arida,  sicca  et  non  partansfoiia,  necfructus  m 
beine  pux-el  of  ^^^^»  "^^  exktens  moremittm,  and  the  owner  sell  it,  no  tithes  shall  be  paid 
the  inheritance,  ^l^^i^^cof,  for  the  inheritance  which  was  once  in  him  $  which  privilege  extends 
so  it  privileges '  to  it  when  it  becomes  dotard ;  as  it  was  adjudged  H.  2  Jac.  C.  B.  Brook 
the  branches  v.  Ragers.  So  for  the  bark  of  oak  timber  no  tithes  shall  be  paid,  for  the  re»- 
rowwrbis  din-  ^^  a«»esaid  j  and  therewith  agrees  Doctor  and  Student,  175.  But  for  acorns 
^'r  trees,  litheT  ^^^  '^^  ^  ?^^>  because  they  grow  yearly,  as  appears  in  the  Register, 
shall  not'be         ^-  49. 


paid  for  the  germios  which  are  growing  ex  mdidhu  sen  itipUibuM,  m  respect  that  the  root  is  parcel  of  the  ii 
ritance  ;  nor  shall  tithes  be  paid  for  a  timber  tree  which,  from  decay,  has  become  oniit  Ibr  boildmg.    Tithes  shall 
be  paid  of  acorns,  because  they  renew  yearly, 

1601  E.  43  El.  A.  D.  1601.  B,  R.     Sands  v.  Drwy. 

\.^y^  [Cro,  El.  814.]  Dy.  in  M.  84.  b.  1  Gw.  123,  4,  1569. 

hewlhatShes  A  ^"^9^  '^  trover  of  twenty  loads  of  hay.  Upon  not  guilty  pleaded,  a 
conld  not  be  de-  "^^  special  verdict  was  found,  Uiat  this  hay  was  parcel  of  ue  tithes  severed 
mised  by  copy  from  the  nine  parts,  pertaining  to  the  rectory  of  Hackley,  and  demised  and  de- 
of  court  roll,  for  misable,  time,  &c.  secunditm  cotuuetudinem  manerii  de  Hackley;  and  that  the 
had^^rii^^  Pr^"^  ^  Newbury  was  seised  in  fee  of  the  manor  and  rectory  of  H.  and  in  27 
morially  tobe*"  ^'  ^®™"®<^  *^ose  tithes,  by  copy,  to  H.  under  whom  the  defendant  claimed; 
paid,  yet  one  ^^  afterwards^  by  the  dissolution,  &c.  the  manor  and  rectory  came  to  the 
parson  could  king,  Hen.  8.  who  conveyed  it  to  the  archbishop  of  York,  who  let  that  rectory 
not  claim  them  to  the  plaintiff,  who  daimed  those  tithes  3  and  the  defendant,  under  pretence 
"thw  ^SutiUh^e  ^  '*»»'.  copy*  carried  them  away.  Et  si,  &c.  The  sole  question  was,  whether 
ooQucil  of  La^  *^^^  tithes  were  grantable  by  copy,  &c.  And  it  was  moved  for  the  plaintiflf 
tiran ;  and  so  ^^^^  ^^^J  ^^re  not.  First,  in  respect  of  the  nature  of  tithe,  wherein  none 
tlieir  origin  as  could  have  any  propriety  before  the  council  of  Lateran,  which  was  in  the  time 
to  a  church  was  of  King  John  J  for,  before  that  time,  every  one  nught  have  paid  them  to  whom 
^dn^^byT^  ^^  pleased 3  but  by  those  constitutions  they  are  annexed  to  the  rectory :  it  is  then 

torn ;  bat  (iawdy  impossible 

doubted,  and  thought  it  well  enough  if  it  had  been  so  used  from  time  whereof,  &c.  Before  the  council  of  L«- 
teran,  every  one  might  have  paid  his  tilhes  to  whom  he  would ;  but  by  that  council,  they  were  annexed  to  tJie 
rectory. 
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impossiUe  that  there  should  be  any  custom  to  demise  them  by  copy,  from  time^  1601. 
&c.  when  as  none  bad  interest  in  them  but  within  time  of  memory.  Tithes  sastds 
also  cannot  pass^  unless  by  deed  ^  and  therefore  to  grant  them  oy  copy  of  ^J^^ 
oQort-rcdi,  cannot  be  good.  There  capnot  also  any  thine  pass  by  copy,  but 
that  which  is  parcel  of  the  manor  ^  but  it  hath  been  adjuoged  that  tithes  can- 
not be  parcel  of  a  manor  j  wherefore,  &c.  And  of  that  opinion  was  Fopsav, 
for  the  first  and  last  reasons  -,  for  aldiough  common,  and  prima  vestum  prati 
may  be  granted  by  copy,  because  they  be  parcel  of  the  manor ;  yet  tithes 
cannot  be  so,  because  tney  cannot  be  parcel  of  a  manor  3  for  a  manor  and  tithes 
are  of  several  natures,  although  they  be  united  in  one  man*s  hand  ;  and  then 
it  is  not  possible  that  that  which  is  not  parcel  of  a  manor  can  be  demised 
^eamddm  oontuetudinem  ManerU,  And  therefore  it  was  adjudged  in  the  time 
of  qneen  Mary,  in  the  case  of  the  duke  of  Suffolk,  that  where  one  had  two 
manors,  and  granted  a  copyhold  of  the  one  manor,  at  the  court  of  the  other 
manor,  that  it  was  a  void  grant ;  for  it  cannot  be  a  copyhold,  according  to 
the  cDstom  of  a  manor,  whereof  it  is  not  parcel.  But  G^wnT  doubted  thereof, 
and  conceived  it  had  been  well  enough  if  it  had  been  so  used,  from  time 
whereof,  &c.  But  because  upon  the  verdict  it  did  not  appear  that  it  had  been 
granted  bv  copy,  from  time  whereof,  &c.  it  was  held  that  there  was  not  apy 
title  found  for  the  defendant,  and  therefore  adjudged  for  the  plaintiff. 

[The  question  in  this  case  was,  whether  tithes  might  be  demised  by  copy  of 
court  roll  ?  By  Dodderidge,  they  cannot  |  for  although  tithes  have  been  im- 
memorially  to  be  paid,  yet  one  parson  could  not  claim  them  more  than 
another  ( 1 )  until  the  council  of  Lateran  3  and  so  their  origin  as  to  this  churchy 
was  by  constitution,  and  not  by  custom.     Dy,  in  JIf.] 

(1)  MS.  See  ante,  ISTn. 

H.  43  El.  A.  D.  1601.     B.  R.  AipihiJinot 

The  Parson  of  Ramsey^s  Case.  [Gouleb-  I61.]  ^l^'^ 

THE  parson  of  Ramsey  sued  in  the  spiritual  court  for  tithes  of  asp,  and  a  for  hooaebote^ 
prohibition  was  awarded.    And  Fenneb  said  that  it  was  adjudged  before  '^^^I'j^' 
that  time  that  asp  should  not  pay  tithes  3  and  also  it  is  agreed  if  a  man  cut  ^||^]^|e^^ 
trees  for  housebote,  hedgebote,  ploughbote,  cartbote^  and  firebote,  tithes  shall  firebotr/no 
not  be  paid  of  them.  tithes  shall  be 

^  paid  of  then* 

E.  43  El.  A  D.  1601.  B.  R.   Beal  v.  Web. 
Cro-  El.  819.  Dy.  in  M.  171.1  Gw.  220.  [Noy,  44.]   Webb  r.  Petis. 

XXT  •  SUES  P.  in  the  spiritual  court  for  not  setting  out  the  tithes  of  two  1.  Hearsay  it 
^  *       acres.    P.  prays  a  prohibition,  because  he  had  set  out  the  tithes  of  safficient  proof 
one  acre  in  specie,  and  that  a  party  unknown  had  taken  them ;  and  for  the  <^.*  nmDise, 
other,  he  suggests  a  modus  decimandi  for  two  shillings  and  sixpence  ^  and  upon  T^^  l^^L» 
that  issue  is  joined :  and  the  vritnesses  said,  that  for  a  long  tune,  as  they  heard  ^^^  ,|^|  ^ 
say,  the  occupiers  of  that  form,  whereof  that  acre,  &c.  had  used  to  pay  annu-  gnuited  where 
ally  to  the  parscm  three  shillings  for  all  tithes,  and  agreed  by  the  court.  a  modus  ap* 

1.  As  to  the  first,  quod  proSb,  stet.    For  after  the  tithes  are  severed,  if  any  P**"*  thoi^h 

stranger  take  them  away,  the  iMurson  has  his  remedy  against  him  at  common  ^^  ^'^^z  ?l... 
1  J    1-  11       *         Ai7         •  V  •  •     ^1.        •  '^     1        _A  toe  same  as  that 

mw,  and  shall  not  sue  the  parishioner  m  the  spiritual  court.  suggested ;  and 

2,  It  was  agreed  that  a  proof  (by  hearsay)  was  good  enough  to  maintain  the  it  was  said  that 
surmise  withm  the  sutute  2  £.  6.    But  as  to  the  other  acre,  Popham  held,  the  practice  of 
that  the  modus  dedmandi  is  not  well  proyed.    But  Finnek  and  YsiiynBTOV  ^^*  ^'"''^ 
on  the  contrary  ^  for  by  that  appears  that  the  parson  is  not  to  have  tithes  in  Innt^^^ul- 
specie,  and  for  Uiat  had  not  any  cause  to  sue  for  them  in  the  spiritual  court.      tatioh  lo  sue  for 

IDodderidge  said,  that  Mich.  34  and  35  £1.  Bird  and  CoUmgaortk,  in  a  tithes  io  such 
like  case,  a  consultation  was  awarded.    Popham  answered  that  the  opinion  of  kind  as  pioFed* 
the  judges  of  C.  B.  is  now  to  the  contrary  j  for  when  ^modui  dedmandi  in  one 
sort  is  suggested,  and  another  proved,  we^  ought  not  to  award  a  consultation  to 
give  them  authority  to  sue  for  tithes  in  kind,  but  to  sue  for  tithes  in  such  kind 
as  i^  proved.     Dy.  in  M.] 

Tr.  43 


lu  ntifft  OASIS* 

KOI 

Tr.  4»  El  A.  D*  J60U  C.B.  ^ 

BlackwdTs  Case.  [Cro.  £1. 843.]  1  Qw.  800* 

Sttoraoce*  T>ROHIBI'n0N.  The  case  was,  tbat  a  parishioner  severed  the  tkhes  fnm 
Thoagh  the  ^  the  nine  parts  $  but  being  in  a  cbse^  the  gate  was  locked,  so  as  the  paiwn 
tithesbave  been  QpM  not  come  at  them  ;  and  he  sqed  in  the  spiritual  court :  and  Acre  the 
wttf\he*Da-*'  ^^^JO  ^®«>  whether  the  gate  were  locked  or  open  j  and  thereupon  a  prohlbi- 
nsbioner  Kfiise  ^^  ^^  brought,  supposing  this  to  have  been  a  temporal  matter ;  ibr  the  tillies 
to  let  the  par-  belog  severed,  are  lay  chattds.  But  the  court  said  that  although  the  tithes 
son  come  for  be  severed,  yet  by  the  Statute  they  remain  suable  in  the  spiritual  court,  and 
?***"  ^**te\*^ir  *^^^  ^^  other  is  but  a  consequent  thereof,  and  therefore  is  there  triable  ;  and 
pusonmay  sue  ^ ^^^7 refhse  to  allow  his  proofs,  as  it  was  surmised  (hurt not  vrithin  the  pro- 
for  them  in  the  hibition)^  It  was  said  that  he  ought  to  appeal, 
spiritual  court,  ^^ 

by  the  ftatttte 

«  E.  6.  Tr.  43  El.  A.  D.  I6OI.   B.  R, 

Bray  v.  Portfire.  [Cro.  Kl,  836.]  Noy,  23. 37. 

deed  compoaod  A  CTION  sur  k  COK,  Whereas  the  defendant  was  vicar  of  Lanham,  and 
for  his  tithes,  -^^  the  plaintiff  a  parishioner  there,  and  the  tithes  appertained ,  to  the 
y^^f^ersae  defendant ;  the  plaintiff  had  paid  him  his  tithes  in  the  presence  of  two  wit- 
sDiritaai  CO  iiL  ^^'^'^  ^^  ^^^  ^^  those  witnesses  being  dead,  the  defendant  had  again  sned 
an  action  on  the  ^^  ^^^  those  tithes  paid  unto  him,  well  knowing  that  the  proof  of  payment 
case  lies ;  bat  by  one  witness  is  not  sufficient  in  the  spiritutd  court,  &c*  The  defendant 
where  an  action  fAeaded  not  guilty,  and  found  that  the  plamtiff  had  paid  his  tithes,  bnt  one  of 
was  brought  for  ^]^^  witnesses  named  was  dead  before  tne  payment,  &c.  and  found  all  the  re- 
ra^'for  dth^°  sidue,  nt  titpra,  £t  si,  &c.  And  aU  the  court  held  that  upon  this  matter  the 
and  recovered,'  action  lies  not  ^  for  an  action  lies  not  for  prosecuting  at  the  common  law 
because  Cliere  without  cause ;  the  same  law  is  for  prosecutmg  a  suit  in  the  spiritual  court. 
was  but  one  for  Popham  said,  when  a  man  complains  in  court,  which  has  power  to  give 
witness  to  prof  e  ^m  remedy  for  the  same  cause,  although  his  suit  be  vrithout  cause,  yet  the 
whidr*ln  f^  plaintiff  shall  not  be  punished  by  an  action  upon  the  case.  But  if  a  man 
had  bee*  made  ubd  in  the  spiritual  court  for  a  temporal  matter,  there,  peradventure,  an  action 
in  the  pfe-  upon  the  case  will  lie  3  so  it  is  where  a  man  brings  an  appeal  in  the  common 
^ce  of  two,  bench,  action  upon  the  case  lies  j  whereto  Gawdy  and  Fekner  agreed,  and 
dead^heid  flMt  ^^^  ^^^  ^  ^^'  ^'  ^^*  (0  ^s>  that  an  action  upon  the  case  lies,  where  he  sues 
it  didndt  Ue  ^^^  ^^'  tithes,  who  ought  to  be  discharged  3  yet  that  is  not  like  to  this  case, 
for  the  cause'  for  by  the  same  reason,  if  one  has  paid  a  debt  upon  an  obligation,  and  is  sued 
was  merely  spi-  for  it  again,  an  action  upon  the  ease  lies,  which  is  not  law.  Wherefore  they 
ntual^d  ^  agreed  i^nat  thepUintiff.    Sed  adjoumatur. 

SIe^B  E?4  tit  differs  from  8  B.  4.  13.  for  there  the  composition  was  a  temporal  con- 
13.  for  ihM«  the  tract,  although  it  was  for  tithes.    JVoy.] 

compontioB  was  (1)  Jm,,  44, 

a  temporal  con*  ^ 

tract,  aithoogh  ♦ 

it  was  for  tidies.  Xr.  44  El.  A.  D.  l602.  B.  R. 

1602.  Bay  V.  PeckweO.  [Moo.  915.]  Cro.  Ja.  70.  1  Gw.  221. 

1.  InMton  T^  ^^^  ^^  tithes  at/  debet  wall  pkaded,  and  found  that  he  owed  serenty* 
f*£.  tf.  the  joiT  ^ght  pounds,  and  for  the  residue  nil  ddbd  and  damages,  assessed  at  one 
most  gwe  treble  Pfttm  wti  costs  at  40  sh.  The  plaintiff  released  the  dam^jfes  and  costs,  and 
danages^batno  Ud  judgment  for  the  debt.  Note.  1st.  The  statute  which  gives  treble  d»- 
costs,  orotber  magtt,  does  not  allow  the  jmy  to  give  other  damages.  2d.  No  costs  being 
sfTfonaerof  ^^  ^  ^^  Statute,  the  jury  cannot  assess  coats.  3.  Two  formers  may  join  m 
Mes  may  soe  ^^  aetien  wpoa  the  statute.  4.  A  former  of  tithes  asay  have  an  action  by 
by  th^equNvoT  the  equity  or  the  statute,  for  he  has  the  right  to  the  tithes,  althoi^  the 
tae  eiaaite,  M-  statwte  does  not  gire  aa  action  to  the  farmer.  6.  Agreement  with  one  nnner 
"^T.^^^    sh^l had  Us  eompaiuon. 

nght  to  the  *  « 

ti&es,  though  acacc 

the  sUiate  do  not  ^e  the  action  to  the  foriiier.  Two  fiuswrs  may  join  Sn  ^an  action,  and  an  agreenent 
with  one  sbaU  bind  his  companion. 


tmiR  CAKES, 

SoM,    Amn.  [Moo.  1^16.} 

TtfIS  Kin^  fiitti  not  pcy  tiCli^ifn'  xbt  oeflMSMv  Wmcn  nc  noKn  ni  nis  niras  The  King  shall 
of  monastery  Isnds,  tmless  the  monasteiy  had  used  to  pay  tithes.  The  te«  not  pay  tithes 
Hacnt  of  the  king  fbr  Hfe  or  years  shaU  pay  tithes,  but  not  tenaiit  at  wiU,  by  of  the  demesnes 
Tahfield,  Ch.  Ba    Land  held  m  (^e  shaU  pay  tithes.  inh"h^'^ 

unless  the  oaonastcrj  used  to  pay  tithes.    His  tenant  for  life  or  years,  or  m  copiM,  shall  pay  fitbes  but  not  tenant 
atwUL 

H.  44  El.  A.  D.  Ifioe.  C.  B. 
Roiinsm  v.  Bedell.    [Cro.  El.  673.]     1  Gw.  Ml. 

fpRESPASS,  for  taking  of  certain  loads  of  wood,  set  out  for  tithes  :  the  Though  a  Tkar- 

•L    defendant  pleaded  not  gailty.    The  plaintiff  for  evidence  shews,  that  in  ■8^  ^^  not 

the  time  of  King  Ed.  3.  the  rectory  was  impropriated,  and  the  yicarage  then  ^^^|^^ 

endowed,  and  {inter  alia)  the  tith»  of  wood  were  allotted  to  the  vicar.    The  .^t  it  shalf  no?' 

defendant  shews,  that  for  160  years  last  past,  there  had  not  been  any  vicar  be  adjudged  to 

presented  there,  until  the  plaintiff  obtained  a  presentation  from  the  Queen  by  bedisoontlnned, 

colour  of  lapse.    And  so  pretended,  that  in  regard  it  had  continued  so  long  in  <>' reunited  to 

this  manner,  that  it  reunited  again  to  the  rectory.    But  the  court  informed  the  [^  is^e^e&uit 

jury,  that  although  a  vicarage  is  always  taken  out  of  the  parsonage,  and  for  the  of  the  panon^ 

necessity  thereof  may  be  reunited  to  supply  the  parsonage,  yet  by  continuance  himselMmd 

of  time  in  not  presenting  a  vfcitr,  which  is  the  default  oi  the  paiton  himself,  it  somewtet  ought 

ong^t  not  to  be  adjudged  to  be  a  discontinuance  of  the  vicarage :  but  some-  ^  ^e're    "^  ^ 

what  ought  to  be  shewn  of  the  reuniting  thereof,  wherefore  by  the  court's  di*  tjiereof. 
rection  the  jury  found  for  the  plaintiflf. 

Tr.  44  EL  A.  D.  l608.    B.  R. 
Heal  tr.  Sprat.    [13  Co.  23.]     1  Br.  and  G.  34.  Noy,  152. 

4Gw.  1571- 2  Inst.  649. 

JOHN  SPRAT  libelled  in  the  spiritual  court  against  Walter  Held  for  sub-      1*  .ThoMh 
traction  of  tithes  ;  the  defendant,  in  the  spiritual  court  nleadedy  that  he  pv'^if^  ^^^ 
had  divided  the  tithes  from  the  nine  parts :  ana  then  the  plaintiff  made  addi-  |^  ^^  ^^| 
tion  to  the  libel  (in  the  nature  of  a  replication)  xU,  that  although  the  defendant  yet  if  after-* 
divided  the  tithea  from  the  nine  parts,  quod  prcedict^  the  plaintiff  non/atetur,  eed  wards  they  be 
proreus  diffitetur ;  yet  presently  after  this  pretended  division,  in  fr4mdem  legie  carried  away  by 
he  took  and  carried  away  the  same  tithes,  and  converted  them  to  his  own  use  i  ^i.*^||f  *^'' 
and  the  pluntiff  thereupon  obtained  sente|noe  in  the  spiritual  court  5  and  to  i«-  hfn^oi!^^ 
cover  the  treble  value,  according  to  the  statute  of  2  Ed.  6.  cap.  13.    And  there-  within  the  st»- 
upon  Heal  made  a  surmise,  that  he  had  divided  his  tithes,  and  that  the  plaintiff  tute  e  £d.  ew 
ought  to  sue  in  the  spiritual  court  for  the  double  value,  and  at  the  common  law    ^*  '^^12!!!^' 
for  the  treble  value :  and  it  was  objected,  that  when  the  o^Vner  of  the  com  J^,12,Jf|jJ! 
divides  them,  then  they  are  become  lay-chattels,  for  the  taking  of  which  an  ac-  ^^etly  sold  it  to 
tion  lies  at  die  common  law  ^  and  therefore,  after  severance  froas  the  nine  one  not  known, 
parts,  the  parson  shell  not  sue  for  them  in  the  spiritual  court.  •     wd  then  as 

But  it  was  resolved  by  the  whole  court,  that  the  said  division  or  severance  ""^^  *•  •^ 
mentioned  in  the  libel,  was  not  any  division  or  severance  within  the  statute  of  ^  ^^'[^^^ 
2£d.  6.  c.  13.     For  the  same  act  provides,  that  every  of  the  King's  subjects'  carried  it  away 
ahall,  from  henceforth,  "  truly  and  justly,  without  fraud  or  guile,  divide,  set  without  setting 
**  out,  yield,  and  pay  all  manner  *  or  other  predial  tithes  in  their  pn^r  kind,  out  Ujo  tithesj 
80  as  when  he  divides  them  to   the  purpose  to  carry  them  awMf,  he  do  P^y^y  "■* 
divide  them  justly  and  truly,  without  fraua  or  guile  $  but  here  is  mud  and  ^^^  because  be 
guile,  and  no  way  a  just  division,  and  therefore  the  same  is  out  of  the  statute^  did  not  cany 
tor  the  makers  of  the  statute  respect  giro  (mimQ  he  divides  them  (set/.)  with  a  away  the  €o^^ 
nund  and  intention  that  the  parson  carry  them  away,  as  in  right  he  ought^  or  S?!^^'f^^J*j 

^"      BO  property  ia 
h,§or  he  did  not  carry  away  his  com  or  his  tithes,  shoald  be  within  2  E.  d. ;  but  resolved  that  the  Tendor 
shoiiJd  pay  the  treble  Talue,  for  he  carried  them  away  in  /raudem  legit. 


166  TITHE  CASES. 

1602.  with  a  mind  and  intention  tliat  he  himself  cany  them  vwnf,  wfakh  he  ought 
9BAL  9.  SPRAT,  uot^  quia  frauM  et  dolus  olicm  prodesse,  aui  iinlpSdiai  aUad  cbeue  non  dthet : 
^  ^^"'  ^^^^  and  the  s^ane  is,  crtmeii  steUunuium,  which  we  caliyWrncfis  rem  ei  impotttiram  r 
and  where  the  words  of  the  statute  are,  divide^  set  out,  &c.  the  predial  tithes, 
See.  And  if  any  person  carry  away  his  com  and  hay,  and  his  and  their  pre- 
dial tithes,  &c.  And  to  make  an  evasion,  out  of  these  words,  this  invention 
was  devised  3  the  owner  of  the  com  hy  covin  sold  his  com  before  severance  to 
another^  and  then,  as  servant  to  the  vendee,  reaped  the  com,  and  carried  away 
the  com,  without  any  severance  ^  pretending  that  neither  the  vendee,  because 
he  did  not  carry  them  away,  nor  the  vendor,  because  he  had  no  property  in 
them,  for  he  did  not  carry  away  his  com,  or  his  predial  tithes,  should  be  within 
that  statute:  but  it  was  resolved^  that  the  venaor  should  be  charged  in  that 
case  vnth  the  penalty  of  the  statute,  for  he  carried  them  vwkj  in  fraudem  legU^ 
and  his  fraud  and  covin  should  not  help  him  or  avail  him.  See  8  Ed.  3.  290. 
A  real  action  brought  by  a  man  of  religion  by  collusion^  although  that  he  hath 
right,  yet  he  shall  not  have  execution,  9  H.  6.  41.  A  recovery  upon  a  good' 
tide  by  odlnsion,  shall  not  abate  the  writ,  33  H.  6. 5.  A  sale  in  open  maiket 
by  covin,  shall  not  bind  the  property  of  a  stranger :  but  it  was  resolved,  that 
the  plaintiff  could  not  sue  in  the  spiritual  court  for  the  treble  value,  but  for  the 
double  value,  that  he  might. 


1603. 

Wliere  it  was 
alleged  that  aa 
abbot  of  a 
smaller  iiKma»- 
terj  time 
'whereof,  &c. 
had  been  seised 
of  a  rector  J  and 
Jand  tmnU  tt 
itmel  et  ratione 
inde  the  land 
was  discharged 
bj  31  H.  8.  a 
plea  that  the 
abbey  was 
founded  5  E.  1* 
(and  so  within 
time  of  memory) 
and  confessing 
the  unity  after- 
wards, was  held 
^oodin  bar. 


H.  45  El.  A.  D.  1603.    B.  R. 
Gibson  v.  Hokrqft.    [Yelv.  31.]     1  6w.  £22. 

TN  a  prohibition,  the  suggestion  to  stay  the  suit  in  the  spiritual  court  for  tithes 
-■-  was,  that  the  abbot  of  ValeRoyal(l)  in  Cheshire  was  seised  of  the  said  par- 
sonage of  W.  and  of  the  grange  of  Daraal,  whereof  tithes  were  demanded  by 
the  present  parson  of  W.  and  that  the  said  abbot  and  his  predecessors  irom  time 
whereof,  &c.  were  seised  of  the  said  parsonage  of  W.  and  of  the  grange  of  D. 
in  their  demesne  as,  &c.  in  right  of  their  abbey  $  and  ratione  mde  shewed  the 
unity  of  possession  in  discharge  of  the  tithes,  upon  the  statute  of  31  H.  8.  To 
which  the  defendant  pleaded  that  the  said  abbey  was  founded  5  £.  1.  (which 
is  within  time  of  memory)  and  shewed  and  confessed  the  unity  of  the  parsoi^ 
age,  and  of  the  grange  after  the  time  of  the  foundation.  And  upon  the  motion 
of  Coke  the  attorney-general,  (per  Mam  curiam)  the  plea  in  bar  is  good  3  and 
it  is  not  necessary  to  traverse  the  prescription,  for  the  shewing  of  the  founda- 
tion of  the  said  abbey  to  be  after  the  time  of  memory,  is  a  sufficient  confessing 
and  avoiding :  but  i£  the  defendant  against  the  suggestion  of  the  perpetual 
unity,  would  shew  that  the  demesnes  before  the  statute,  and  in  the  time  of  the 
abbot,  were  in  the  hands  of  the  farmers,  &c.  there  he  ought  to  traverse  the 
prescription  $  for  although  the  possession  was  chargeable  in  other  hands,  yet 
as  to  the  fee  simple  which  remained  in  the  abbot,  it  is  a  discharge  in  right. 

(1)  Its  possessions  at  the  dissolution  were  valned  at  ^118 :  IPs*  8d. 


H.  1  Ja.  A.  D.  1603.  C.  B.    Holland  v.  Heale.    [Noy,  108.] 

BW  for  Ae***  *  A  ^^^^  ™  '^®  spiritual  court  for  the  tithes  of  pQchards  taken  in  the  sea. 
tithe  ofVd^  "^^  ^^^  °^^  ^^^  party  had  a  prc^bition  3  upon  a  surmise  that  the  custom 
chards  taken  in  there  is,  that  the  owner  of  the  fisher-boat  has  one  moiety  of  the  fishes,  and 
the  sea,  upon  a  the  fishermen  the  other  moiety  3  and  the  owner  has  used  to  pay  the  tenth  of 
snggestira  of  a  his  moiety  in  discharge  of  aU,  &c.  And  it  was  held  by  the  court  to  be  a  good 
ownc"onhe  S'onn^sf*  for  by  the  common  law  the  parson  cannot  have  the  tithes  of  &hes 
fishing  boat  has  ^^^  ^  the  sea,  because  it  is  not  within  any  parish  3  and  then  when  the  par- 
dne  moiety  of  son,  by  the  custom,  ought  to  have  the  tithes  of  them,  he  ought  to  take  them  ac- 
the  fish,  and  cording  to  the  custom,  And  that  the  tenth  of  the  moiety  may  be  a  good 
the  fi^iermen  discharge  of  the  whole.  And  the  pluties  went  to  issue  upon  the  custom  ia 
tneotber  Comllill. 

moiety,  and  v*"»w». 

that  tfat  owner  had  used  to  pay  the  tenth  of  his  moiety,  in  discharge  of  all,  &c.  allowed. 


TITHE  CASES.  157 

H.  2ja.A.D.  1604.  B.R.  l^M. 

ComwalKs  v.  SpurUng.    [Cro,  Ja.  57.]     Moo.  913.  Dy.  in  M.  «77-      "^^^-^^ 

Jl  Gw.  224. 

TkEBT.    By  the  panoii  of  Grovel^  upon  the  statute  of  2  Ed.  6.  for  not  set-  tands  of  tbe 
-■-^  ting  out  tithes  j  a  special  Terdict  founds  that  those  lands  whereof  the  H<*pi^J«« 
tithes  are  demanded  were  parcel  of  the  possessions  of  the  Templars^  who  were  Sj^bTSSU.8. 
dissolyed  in  the  time  of  E.  2.    And  those  possessions  hy  act  of  parliament  c.  M.  ue  Dot 
17  Ed.  2.  Were  given  and  annexed  to  the  priory  of  St.  John  of  Jerusalem  with  difcfaai]^  of 
an  priTileges^  &c.  and  it  was  found  that  ue  Templars  had  a  special  privilege^  ^thes  either  by 
time  whereof^  to  be  discharged  of  tithes  of  those  lands  which  proprks  man&us  ^1*^^  ^ 
tscobmt :  and  it  was  founds  that  by  special  act  of  parliament^  Anno  32  H.  8. 
the  possessions  of  the  priory  of  St.  John  were  given  to  the  King  by  gener^ 
woras,  of  all  lands,  tenements^  &e.  In  tarn  ampSs  modo  et  forma  as  the  abbot 
bad  them :  and  from  the  King  those  lands  came  to  the  defendant ;  and  whether 
be  should  hold  them  discharged  from  the  payment  of  tithes  as  'the  abbot  had 
them,  was  the  question  :  and  it  was  argued  by  Tan^ld  and  others  for  the  de- 
fendant, and  by  Paget  and  others  for  the  phdntiff;  and  after  argument  all  the 
court  rnolved,  that  he  should  not  have  the  privilege  to  be  discharged  ',  for  by 
the  common  law  a  layperson  was  not  capable  of  such  a  privilege :  and  if  such, 
lands  had  come  to  the  King  by  the  relinqnishment  or  dissolution  of  any  mo- 
nastery, tiie  King  should  not  have  had  the  benefit  of  that  privily,  until  the 
ttatnte  of  31  H.  8.  and  by  that  statute  it  is  appointed,  that  all  monasteries,  ab- 
beys, &c.  which  before  had  come,  or  afterwards  should  come  to  the  King,  by 
suppression,  surrender,  &c.  the  King  should  have  in  such  manner  and  rorm. 
Sec.  and  that  he  should  have  them  discharged  from  the  payment  of  tithes  as 
abbots,  &c.  so  that  the  makers  of  that  law  intended,  that  by  the  first  clause, 
without  the  last,  they  ahould  not  hold  them  discharged,  and  therefore  they 
added  that  clause :  but  this  statute  extends  only  to  such  possessions  which 
came  to  the  Kin^  by  surrender,  5cc.  and  should  be  vested  in  him  by  force  of 
the  said  act ;  and  does  not  extend  to  possessions  wluch  vested  in  him  by 
another  act  of  parliament,  so  not  by  the  first ;  according  to  the  rule  which  is 
taken  in  Coke  2.  fbl.  46.  in  the  archbishop  oi Canterbury  s  ca8e.(l)    And  these 
lands  were  here  given  to  the  King  by  a  special  act  of  pariiament,  32  H.  8.  ' 

which  has  the  same  words  in  the  first  clause,  as  the  act  of  31  H.  has,  but  has 
not  the  second  j  and  therefore  is  no  cause  of  holding  them  discharged  from 
tithes  :  and  so  it  was  adjudged  accordingly  for  the  pUantiff :  and  in  this  same 
term  a  like  judgment  was  between  the  same  parties  in  a  prohibition  upon  a 
demurrer. 

(1)  Ante,  lis. 

M.  2  Ja.  A.  D.  1604.    B.  R. 
Hall  V.  Fettiplace.    [Cro.  Ja.  42.]    Moo.  758.  1  Gw.  222. 

PROHIBITION.    For  tithes ;  whereas  he  was  seised  in  fee  of  three  acres  A  caitom  to 
of  meadow  imfra  parccMam  de  Sunning  ;  and  that  within  the  said  parish  "^^^^^^^^^ 
there  is  such  a  custom,  that  every  one  seised  of  any  meadow  within  the  same  ^^co<^»uid 
parish  have  used,  time  whereof,  &c.  to  cut  down  the  grass  upon  such  a  meadow  to  tet  out  the 
growing  at  their  proper  costs,  and  the  said  grass  to  ted  and  shake  abroad,  and  tenth  cock,  in 
the  said  grass  so  dispersed  and  cast  abroad,  to  gather  into  weoks  and  wind-  >*>««  ^n  *!i^^^ 
lows,  and  to  put  into  small  oodJLS :  ei  post  primam  drcumiaHonem  mde,  the  ^^mowtb  ts 
tenth  cock  inde,  to  set  forth  for  the  parson,  or  his  farmer,  in  satisfaction  of  all  f^^,  i^^^  ' 
tithes,  as  well  of  the  first  mowth  as  of  the  latter  mowth  of  that  meadow  for  the  mowth  of  a 
same  year :  which  the  parson,  &c.  had  used  to  accept,  ^c.  and  alleges  in  meadow  for  the 
facto,  that  he  did  so,  in  such  a  year  j  and  that  the  defendant  sued  him  for  {U?^.1^/l!' 
tithes  of  the  latter  mowth,  &c.    And  hereupon  the  defendant  demurred :  and  ^^  .^'^^^ 
it  was  moved  for  the  defendant ;  that  this  prescription  was  not  good ;  because  great  cocks,  or 

there  to  carry  it  to 
ihe  parson's  bam  woald  have  been  good  ;  and  Popram  said,  that  of  right  without  any  special  cnstom  al- 
leged, no  tithes  shall  be  paid  for  hay  of  the  latter  mowth,  for  the  role  in  our  Jaw  b,  that  tidiei  shall  b^  paid  es 
tamnatim  retufwrnt^us  Mmui  et  lemd. 


US  Trrm  cases. 

1604.  there  is  no  more  given  to  the  janaoa  than  he  ought  to  have :  for  by  giving 
unto  him  the  tenth  oock^  \t  is  that  which  the  law  appoints^  and  therefore  cannot 
be  reoompensefM-  another  tfamg :  for  tlie  tenth  cSf  the  hay  of  the  first  mowlii 
cannot  be  satis^Ekction  for  the  tenth  of  the  after  mowth.  But  .because  it  was 
aUegfi^y^^^®^  his  own  coats  had  tedded  and  shaken  it  abwd»  and  gathcBcd 
it  into  weoltt  and  windsowat,  and  made  it  into  little  cocks^  and  so  was  at  a 
^nater  labour  and  charge  than  the  law  apipaints^  and  the  parson  has  hanefit 
ty  the  labour }  It  as  a  good  cause  of  discharge  e  and  «  preoedent  waa  shewi^ 
in  this  court  beUvuat  Awbr^  and  Jokuon^  (1)  which  was  held  to  be  aH  one 
vvith  this  coie  in  queslsoa.  And  PoFa4M  said,  he  had  known  it  to  be  wmoi/rtd^ 
tbat4)f  light  Without  any  special  custom  aUeeed,  no  tithes  shall  be  paid  for  hay 
of  the  hikar  mowth  $  for  the  rule  hi  our  Taw  ts^  that  tithes  shall  be  paid  sf 
ttmmi0iit  naMOtmtibm  nnml  it  Memd.  Wheiofore  without  view  ^  any  prao»- 
dMs^or  hearii^  afgument  thflreiii^  thqr  agreed^  that  the  prfljiibitjon  should 
ataad. 

£Iii  vBohibitioa  the  i)uestion  was»  oonceming  tithes  of  aftaraiatb.  Th^ 
plmntstt  prescribed  to  make  the  fint  cn^  into  little  oocks,  io  lien  «f  aU  tithes  of 
tl^  first  and  seoond  crop^  ted  mm  aUocakir;  but  if  he  prescribed  to  make  it  into 
fgntX  cookfly  or  to  oarry  it  into  Ute  parson's  baruj  it  w<nild  be  a  good  pKescriptaoi|» 
«s  in./sA«fOfia  case,] 

/  (1)  Amu,  mr. 

H. «  Ja.  A.  D.  1604.    B.  R.  or  C.  B. 
Broke  v.  JBogcrs.  [Moo.  908.]  Cro.  Ja.  100. 

A  PARSON  auad  in  eeurt-ehristian  for  ^dtiias  of  bnunhes  of  trees,  snr- 
-^^  mising-that  ilie  Aseei  wiare  midst,  caDtii»  ^  ta  colummt  ptUridcB,  Yet  the 
fvehyMtion  etood;,  andno  eonsult  ati#n  iv«s  gianto4»^  the  tree  itself  wi^  onoe 
|«ivilegsdy  being  timber -snd  above  twenty  yean  growth.  And  it  vras  held, 
^at  if  a  tree  ^hidi  haa  ooee  atlaiiNd  the  age  of  twanlf  years  wiUiOHt  -having 
4)een  lapped.  4bc41>  mhear  the  twenty  years,  be  lopped  eivery  ten  or  aeven  yean, 
yet  no  tithes  shall  be  paid  for  the>h»pings  -,  but  if  it  be  loppad  before  the 

b^re^fbeTo     ^^^^  7^^^>  *^  *^^  twenty  years  beiq!|Md  eveiy  ten  or  seven  years,  tithos 

ped!  didl  .fte?"  Aail  be  paid  for  ^auch  loppings. 

that  age  be  loppad  avti^tciiior  «eveD  yews,  m  ddRs  Aall  be  paid  of  the  leppkigt;  but  if  it  have  been  ispped 

before  the  twenty  years, ^MbetibalJ  .be  paid  ef  atbtefueot  loppiaga. 


AtMertfee 
once  privileged 
•hall  not  be 
tttheabje  be- 
cause rotleo ; 
•ad  if  a  tree, 
hafiog 
the  age  of 


libel  for  tithes 
of  rough  hay 
growing  in  tlie 
marshes  and 
fenny  lands  of 
MihlenhaU;  fbr 
ppohibtUou,  it 
was  alleged, 
that  becaose  the 
parishionenhad 
not  sufficient 
^raas  within  the 
pariah  to  sustain 
their  beasts  in 
winter  they 
used  to  gather 
this  hay  called 
fenny  fodder, 
forthe  souen- 
ance  of  their 
beasts,  for  (he 
better  increase 
of  their  hus- 
band^ i  «ad  for 
held  insufficient, 
their  cattle. 


M.  2  Ja.  A.  D.  1604.    B.  R. 
Webb  V.  Warner.  [Cro.  Ja.  47.]  Moo.  683. 

PROHIBITION.  The  case  was,  4hat  JSir  Henry  Warner  UbeUed  in  the 
'-  spiritual  coiut^  for  tithes  of  rough  hay  growing  in  the  marshes  and  fenny 
lands  of  Mildenhall  >  and  the  plaintiff  brought  jb  prohibition,  surmising  that 
there  were  2i200  acres  of  fenny  land  within  the  parish,  ana  600  acres  of 
neadow }  and  that  flie  parishiaiierB  paid  tithe  of  hsy  and  grain  growing  npon 
4be  Moadaw and  the  aouleiand,  and  had  paid  2<|d.  ftr  every  oow,  sosd  id.  (w 
rrmtpy  «rif  .  And  becani^  Aey  had  not  sufioient  grass  wi&iin  the  parish  to 
aualaas  their*  beasts  in  winter,  they  nsed  to  gather  this  hay,  called  fenny  fisdde^ 
ior  the  amteaaiiee  isf  ^their  beasts,  for  the  better inoDease  of  their  hirsbandry$ 
^tad  iar  efass.  esnse  had  iieen  alwavs  'freed  ^ftom  the  payment  of  tithes,  te« 
jAoid  fit  was  haaanpni  dennnmd  in  few.  ^  and  afkrarguinent  -at  "the  bar  ad*- 
jnd^  ior  tike  Jdafendsnt/.thgt  this  sonsiae  waa  not  wiieieat ;  far  one  may 
ix*rpreBeAesnfiato4MaMad^;  aadinthatttisattegcd,  they  bestow  it  upon 
thenr  oattle^ers, i&c.  and  far  this  oanse  did  notpay  tillies,  that  is  not  any 
cstiae  of  dbehsege  $  for  so  they  may  preacribe  for  com  spent  in  their  family, 
Jarioroom  .given 'for 'provtnrier  to  ^teir  cattle,  /whereby  no  tithes  shoaM  be 
paid.  'Wheoefotoerit  was  suyndged  «i  Hi  tsunniae,  shkI  at  eonsnitation  waa 
anrarded.  '    M.  2 

this  euee  liad  always  heen  freed  fcom  the  pavmeat  of  tithes  for  it.    Upon  dennrrer  it  was 
for  to  they  might  prescribe  for  com  spent  in  their  family,  or  for  com  .^ven  for  proTeader  to 


TITHE  QASE8.  M0 

M.  H  Ja-  A.  D.  1604.    B.  R,   Anm.  pfalf.  55.]  vi2i/ 

nnWE  suggestion  in  a  piroliibition  tras,  tluit  the  plaintiff  from  time  whereof,  For  prouStion 
-■•    &c.  had  paid  for  tithes  of  wool  and  lambs  2d,  and  in  proof  of  suggestion  ^^^^^f^ 
per  tettet,  spoke  nothing  of  wool,  but  only  that  2d.  had  been  paid  for  tithes  of  ^^  ^^  lamb^ 
lambs ;  and  thereapon  Henden  moved  the  conrt  to  have  a  consultation  as  well  bat  proved  for 
for  the  kmbs  as  for  the  wool,  became  Hie  sormise  is  of  a  joint  prescription  in  lArobs  onljr ; 
faodo  dedmandi  for  wool  and  lambs ;  and  now  no  proof  being  for  the  wool,  he  ^if '^i?*'!^^ 
has  £uled  in  the  whole  j  but  (per  curiam)  there  is  a  difference  between  a  sug-  ^j^^q^^^  foriUs 
gestion  to  have  a  prohibition,  and  a  prescription  comprised  in  it,  and  a  pre-  bat  a  preacrip- 
scrlpdon  made  in  defence,  or  by  way  of  plea  in  any  original  action ;  for  in  tke  tiea  eontahnd 
latter  case  of  a  joint  prescription  meJtt  for  two  things,  a  failure  in  oi^e  hi  a  ta^tfiioa, 
destroys  Ae  vrhole,  bcscavse  that  is  by  way  of  tide  5    but  otherwise  here,  ^ JJ'^JJj^J^ 
because  diis  prohlbhion  is  only  to  give  jurisdiction  to  the  King's  court  3  and  ^^^ ;  botiT 
therefore,  ahSiough  the  plaintitt  supposes  that  the  court  ou§^  to  hold  plea  it  bad  Iwea « 
hoib  of  the  titlhes  of  Ae  wool  and  of  Uie  lambs ;  and  for  the  wool  it  remains  pKseriptfeti  in 
payable  in  kind,  and  so  to  be  determined  in  the  ecclesiastical  oourt ;  yet  for  ^^^  ?*  V 
the  lambs,  in  which  the  moduB  dedmandi  is  proved,  the  court  shall  retain  juris-  ^oririn? ae^ 
diction,  for  now  upon  the  proof  it  shall  be  taken,  that  the  prescription,  whicb  tioo, thevati-' 
makes  the  plea  temporal,  was  only  for  tibe  lambs.     Quod  nota.  Per  FmmnsM,  anot  wouMfaai^ 
YsLTXBTOH,  and  Willuhb,  the  oUiers  bdng  absent,  h«^  &tal* 


I 


H.  £  Ja.  A.  t>.  1604.    [12  Co.  109.] 


N  the  last  term,  W  commandment  of  the  King,  the  justices  of  tlie  king's  Botii  the  king's 
bench,  and  the  barons  of  the  exchequer,  were  assembled  before  Ae  i«»chi«J «>«»- 
Ijord  Chancellor  Elsxeeb,  at  York-house,  to  deliver  their  opittioas,  whether  ^t  fMMM^ 
tliere  was  any  authority  in  our  books,  that  the  justices  of  the  common  bench  tieot,  and  the 
tnity  upon  imormation  to  the  court  (which  commonly  is  edled  suggestion)  comawn  law  It 
grant  prohibitions,  or  whether  of  necessity  every  plea  ought  to  be  pending  in  "™**J1  "JjJJ 
the  court  for  such  cause,  and  the  King  would  Iluow  their  opinions  in  this  case  -,  ^^^Ij^^i^^ 
and  the  judges  took  time  to  deliver  their  opinions  until  this  tenfi.    And  then  {J^^  where  na 
FiiSMiNO,  Ch.  J.  Tanfield,  Ch.  B.  •l^iol»,  Altbam,  Cboob,  Bbomlbt,  and  plea  li  depend* 
DoDBBiDOB,  (Yblvbbton  and  Wuiuaiiay  justices,. being  dead  since  the  last  ug. 
term,)  did  deliver  their  opinions  to  the  said  Lord  ChanoeUor.    That  the  pre- 
cedents of  each  court  are  sufficient  warrants  for  their  proceedings  in  the  same 
eoort }  and  therefore  as  well  in  the  kng"^  heoch^  in  the  cxcbequer,  as  in  flie 
oommon  bench,  the  judicial  precedantB  «  "tibem  are  giiod  wafraana  ^  thefar 
f  rooeedings  5  and  therefore  Att*  a  longtime,  and  in  matiyfluecessiOBs  <lf  nsversni 
jadgto,  piohibitimis  upon  infoitnBtioo,  withofiit  any  oth«r  plea  pending,  have 
been  granted,  issues  tried,  iFeindiots  and  judgments  ^vten  upon  demurrer  3  al 
which  being  in  force,  they  were  unanimously  agreed  to  giM  no  opinion  agatnfea 
the  oourt  of  the  common  bench  in  this  case,  and  none  of  the  )udges  of  the 
common  bench  were  called,  or  present  at   any  conference  concerning  this 
matter ;  and  yet  laquetu  amfractis  €it  et  nos  Hberati  nmuts,    Ei  magna  est 
veriioi  et  prmalet.     See  my  pmlinBhir  treatise  of  the  jurisdiction  of  the 
conunon  bench  in  thu  |x>tnt«  by  which  the  jurisdictioB  of  the  court  evidently 
appean. 

M. «  Jb«  A«  D«  IfiM.  B.  R.  Pgfrey  t.  Chamc^.  [Noy,  15.] 

PRESCRIPTION  by  a  parishioner  to  pay  the  tenth  part  of  c^  far  moim  i-  A  pretcrip- 
dedmandi  for  the  hay  also  that  grows  upon  the  head-lands,  is  not  good,  ^®°  ^  ^^^ 
Weaine  the  tenth  ptfrt  is  due  for  the  carta.    Bttt^ich  prescription  for  the  com  !!!!r£!'!^ 

So  and  alao  of  the 
bay  apon  the  head-huids  u  had,  for  the  ieulll^18iK  ftii  the  com.   9.  Fretcription  to  make  up  the  iint  crop  ia  a 
good  discharge  of  the  alter  crop. 


TrmE  CASES. 

So  prescription  of  the  tenth  part  of  hay,  for  the  after-grass.  See  H.  15  Jac 
C.  o.  hy  Hdbbaed,  Ch.  J.  prescription  to  make  up  the  first  crop  is  good, 
modus  decmandi  for  the  i^ter-crop,  and  note  M.  29^  30  £1.  fi.  K.  rot.  250. 
Baynard  against  Adamt,  prescription,  as  in  the  first  case,  is  good.  But  note 
that  judgment  was  given  against  the  party,  hecause  he  had  not  wdl  pleaded 
the  prescription. 


M.  d  Ja.  A.  D.  1604.    B.  R. 
Bott  V.  Sir  Edward  Brabahn.  [Noy.  15.] 

'DOTT  sues  a  prohihition  against  Sir  Edward  Brabalon,  and  suggests  that 
-^^  the  defendant  is  parson  impropriate  of  W.  acre,  in  Warwick,  and  thai 
there,  time  out  of  mind,  &c.  there  has  been  a  curate  or  an  incumbent,  by  the 
appointment  of  the  said,  rector,  who  administers  the.  sacraments,  &c.  and 
that  the  custom  of  that  parish  time  out  of  mind,  &c.  was  that  the  curate 
should  have  all  tenths  renewing  within  that  parish,  except  deanuu  granorum 
which  were  paid  to  the  parson,  and  that  every  parishioner  who  had  so  paid 
the  tenths  to  the  curate,  was  discharged  against  the  parson.  And  that  not- 
withstanding that,  &c.  Sir  Edward  had  sued  him,  &c.  and  now  he  prays  a 
prohibition,  and  had  it,  but  after  that  the  surmise  was  adjudged  insufficient, 
without  argument,  by  the  court,  and  a  consultation  granted,  for  such  curate 
cannot  prescribe  against  his  master,  that  may  remove  him  at  his  pleasure,  and 
for  that  it  was  not  good  prescription  for  the  parishioners. 

Tr.  «  Ja.  A.  D.  l604.    B.  R.  Reynolds'  case,  [Moo.  762.] 

TN  a  prohibition  by  Reynolds  upon  a  suit  in  the  spiritual  court  for  tithes  ef 
lo  •  of  rdm-  loppings  of  trees  above,  the  age  of  twenty  years,  it  was  ruled  by  the  whole 
bw?taSes  Jbore  ^^^^^^  ^^^  tithes  were  not  due,  for  the  branch  is  privileged  as  the  body  itself 
twenty  yeait  of  u,  according  to  the  opinion  of  Askew,  11  Hen.  4.  89.  (1)  j  and  it  is  not 
•ge,  wbedier  material  whether  they  were  lopped  usually  within  twenty  years  or  not,  by  the 
loppod  within  minion  of  Popbam,  and  the  whole  court.  But  of  acorns  severed,  tithes  are 
J;«»^y**"~  payable. 


A  preicriptioQ 
to  pav  titlies  to 

ffood  ground  of 
diacharg^of 
tithes  to  the  rec- 
toTf  for  the  cu- 
rate cannot  pre- 
Miihe  against 
his  master,  who 
nay  remove 
him  at  his  plea- 
sore* 


l.Nothhea 
are  dae  of  the 


f.  Tithes  are 
due  of  aooms 
severed* 

When  the 
fight  of  tithes 


(1)  ifnce,  18. 


2  Ja.  A.  D.  1604.    Randall  v.  Knowles.  [Noy,  14?.] 

A   PROHIBITION  was  prayed  upon  a  surmise,  that  the  tithes,  for  which 
-^^  the  suit  was,  belonged  to  the  vicar,  and  not  to  the  parson.    By  the  court. 


the  parson  or 

the  Ticar,  the  •^     » 

common  law  courts  will  nothiterfere. 


:oQrdingly, 


(f )  AnU,  90. 


The  spiritaal 
courts  shall  not 
trv  the  bounds 
of  parishes. 


2  Ja.  A.  D.  1604.  PhOUps  v.  Slacke.  [Noy,  147.] 

"DT  the  court.  A  prohibition  shall  not  be  mnted,  upoti  a  bare  surmise,  that 
•^^  he  is  sued  for  tithes  by  the  parson  of  D.  of  lands  in  the  parish  of  S. 
unless  it  appears  in  the  pleadings  in  the  spiritual  court,  (3)  for  they  there 
shall  not  be  judges  of  the  bounds  of  the  parish,  vide  5  Hen.  5.  10.  (4) 
22  Edw.  4. 24.  (5)  r-  .  v  / 


(3)  «  That  the  boundaries  of  parishes  will  come  m  question,'*  this  sentence  seems  neoessaij 
to  render  the  article  inteUigible,  (4)  Ante,  30.  (5)  AnU,  47. 
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9  Ja.  A.  D.  1604.  Sharpe  v.  Sharpe.  [Noy,  148.]  '  Jf$!t/ 

A  PROHIBITION  was  prayed  upoa  a  suit  in  the  spiritual  court  for  tithes         Park, 
in  kind  of  a  park  now  converted  into  tillage,  upon  a  surmise  de  modo  deci-  Payment  of  a 
mandi,  to  pay  a  buck  and  a  doe  for  all  tithes ;  and  allowed  by  the  court  and  ^Jf ^jf^theri 

*S*'**d,  •  good;  for  thongh 

1.  Although  they  vrtferct  natures,  yet  they  may  be  given  for  tithes.    So  to  they  are/me 
pay  pheasants,  &c.  iMturcand  not 

2.  Although  they  are  not  titheable  of  themselves,  yet  they  may  be  given  titheaWc  thcm- 
for  modus  dedmandi  ;  as  a  great  tree  may  be  given  for  tithe  of  trees  titheable.    ^^  Jje^'f^cn  J, 

3.  That  that  is  a  discharge  to  the  very  soil,  and  the  park  is  not  but  a  amodosfMa 
liberty,  and  the  owner  may  Ornish  it  with  game  when  he  pleases.    But  after  sreat  tree  may 
a  consultation  was  granted,  because  the  surmise  was  not  proved  within  the  six  be  given  for 
months.    So  adjud^,  H.  6  Jac.  C.  B.   The  vicar  of  Clare  in  SuflFolk,  who  ^^«  ^  ^««* 
sued  for  hops ;  and  there  also  a  prohibition  was  granted  upon  such  a  surmise  .  ^  ^  ^* 
but  after  a  consultation  was  granted  in  that  case.    For  the  modus  dedmandi 

was  alleged  for  dischar^  of  tithes  of  hay  and  herbage,  and  not  of  all  tithes, 
where  the  libel  was  ror  tithes  of  hops.  And  Coke,  Ch.  J.  vouched  one 
SMbdeiCs  case,  that  such  a  modus  dedmandi  generally  for  the  park,  is  not  good, 
if  it  be  dispaiked.  But  it  shall  be  particularly,  for  all  the  acres  contained  in 
the  paik. 

£.  3  Ja.  A.  D.  1605.    B.  R. 
Champerwmy.HiU.    [Yelv.  63.]     Cro.  Ja.  68.    Noy,  3.    Moo.  914. 

1  Br.  &  G.  8&.     1  Gw.  225.  vi^^ 

IN  an  action  on  the  statute  of  2  £.  6.  for  not  setting  forth  of  tithes ;  the  One  action 
plaintifr  shewed  that  the  rector  of  Modbury  had  two  parts  of  the  tithes  in  ™*J  be  brought 
three  parts  to  be  divided,  and  that  the  vicar  of  the  same  place  had  the  third  ^^|^  L      i'  ^' 
part  of  the  tithes ;  and  laid  it  to  be  by  prescription  as  to  the  manner  of  the  ^^^  „  panon 
receipt  of  the  tithes  by  the  parson  and  the  vicar,  from  time  whereof,  &c. :  he  and  vicar,  if 
further  shewed,  that  the  parson  and  vicar  had  by  several  leases  demised  the  those  titka  be 
tithes  to  him ;  and  so  he  h^m^proforietarvus  of  the  tithes,  the  defendant  sowed  J^*?^i!^  ^®  , 
so  many  acres  within  the  parish,  viz.  wheat,  rye,  &c.  and  carried  them  away  ^^^^^ 
without  setting  forth  decimam  partem  dedmarum  prctdictartan  to  his  damage,  reooTered  in 
&c.     And  upon  nil  debet  pleaded,  it  was  found  for  the  plaintiff^  and  in  arrest  damages,  and 
of  judgment  it  was  shewn,  that  the  plaintiff  has  in  this  writ  comprised  several  cannot  be  de- 
actions  upon  the  statute ;  and  this  appears  by  his  own  shewing ;  for  he  does  ""'^ded  aj^ 
not  claim  the  tithes  under  one  title,  but  under  the  several  titles,  of  the  parson,  Jtni^oyerr 
Tiz.  of  the  two  parts,  and  of  the  vicar,  viz.  of  the  third  part :  and  no  more  than  in  this  action. 
the  parson  and  vicar  can  join  in  this  writ,  by  reason  theur  titles  aire  divided  -,  no 
more  can  the  plaintiff,  who  claims  severally  under  them.    And  it  seems,  that 
the  parson  cannot  have  this  action  against  several  tenants  for  not  setting  forth 
their  sevo^  tithes,  though  aU  the  tithes  belong  to  him,  because  he  cannot  com- 
prehend two  actions  in  one  ;  quod  Fbnneb  concedit;  but  all  the  other  Justices 
contra;  for  although  the  vicar  and  the  parson  in  this  case  cannot  join,  because 
they  claim  the  tithes  severally  by  divided  rights,  yet  when  both  their  titles  are 
conjoined  in  one  person,  as  they  are  here  in  the  plaintiff,  then  the  matter  of  the 
title  IS  likewise  coujoined  in  one ;  and  it  is  sufficient  to  shew  generally,  that 
the  plaintiff  v&Jirmttrius  or  proprietarius  of  the  tithes,  without  saying  by  what 
title;  for  this  is  but  a  personal  action  founded  merely  upon  the  contempt 
against  the  statute,  in  not  setting  forth  the  tithes  ;  and  also  he  doth  not  de- 
mand any  tithes  by  this  action,  so  that  the  title  cannot  come  in  debate ;  but  the 
defendant  is  only  to  excuse  himself  of  the  contempt :  yet  it  was  agreed  by  all, 
that  the  plaintiff  should  recover  the  tithes  in  damages,  and  should  not  demand 
them  again  by  any  suit  after  his  recovery  in  this  action.     Quod  nota. 


'  VOL.  I.  L  Tr. 
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1.  Debt  by  tiro 


Tr.  3  Ji.  A.  D.  I605.    Cam.  Scacc. 
Dagg  and  Kent  ▼•  Penkevon,    [Cro«  Ja.  70.]    Jenk.  316. 


cbt  by  tiro  "TIEBT.    Upon  the  stat.  2  Ed.  6.  for  not  setting  forth  of  titbe3>  and  demAiid 

rwrovCT  f '  b^**  ^  ^®*^  ^"^  ^^  ***®  tithes,  viz.  £630.     The  defendant  pleaded  non 

vSuellnd^da-  <^^^>  ^^  ^^^  jury  found  ^tfoc?  debet  £7S  et  jpiod  residuum  nan  debet,  and  assess 

mages  and  costs,  1^*  ^<>^  damageSj  and  40ff.  costs  3  and  the  plaintiff^  after  divers  motions  in 

they  release  the  arrest  of  jud^ent,  had  judgment  for  the  debt,  and  released  the  damages  and 

damages  and  •».  costs,  because  he  was  in  doubt  whether  he  ought  to  have  had  the  damages  and 

doabtwh^Ui'"  ^^^^  in  this  action,  wherein  he  recovered  the  treble  value  of  the  tithes :  and 

thev  ought  to  ^^  Statute  by  the  express  words  does  not  give  costs :  wherefore  to  avoid  error 

have  theiD,  and  in  hoc  parte  he  released  the  damages  and  costs,  and  took  his  judgment  for  the 

take  judgment  debt  oidy :  and  error  was  brought  upon  this  judgment  in  the  Eixhequer  Cham- 

for  the  treble  {^er.    The  first  error  assigned  was  :  for  that  the  plaintiff  for  his  title  shews, 

w  broSiu  *^  ***®  Queen  by  her  letters  patent  let  the  rectory  of  M.  to  Ed.  Prideux  for 

the  Exchequer  ^f^*  '^  he  let  to  the  plaintiff  for  years,  &c.    And  he  does  not  say  by  letters 

Chamber,  for  patents  kic  in  curia  prolata  ;  and  this  exception  was  taken  before  in  the  King's 

that  it  was  Bench.  Sed  nan  aUocatur:  for  inasmuch  as  the  plaintiff  has  but  parcel  of  the 
sheini ^yp^<^-  estate,  viz.  a  lease  derived  out  of  a  lease  for  lue ;  and  because  the  letters 

that  the  QuUn  P«^»*»  ^  ?«*  appertain  to  him  j  and  for  that  this  action  is  to  punish  a  tort, 

let  the  rectory  fo^  iiot  settmg  out  tithes,  and  is  not  an  action  to  demand  the  tithes ;  and  the 

to  A.  for  life,  title  shewn  in  the  declaration  is  but  a  conveyance  to  the  action :  therefore  the 
-who  let  it  to  the  declaration  is  good  without  shewing  the  letters  patents.     Secondly,  it  was 

vean^but  the  ^^S^^'  ^^^  ^^  statute  does  not  give  the  treble  value  to  the  farmer  of  a 

did  not  sur  h/  parsoni^.    And  that  the  suit  for  tl^  forfeiture  ought  to  be  before  the  spiritual 

letters  patent  judge,  and  not  at  the  common  law.    Sed  nan  dUocatur.    Thirdly,  for  uiat  the 

prodoced  here  action  is  brought  by  two  farmers,  who  demand  the  forfeiture :  for  that  he  car- 

I'^jh'^  h '  ^°^  '^^  away  the  com  without  setting  forth  the  tithes,  not  agreeing  with  them, 

idaintiffs  had  ^^S  farmers  for  the  com :  and  he  does  not  say,  that  he  did  not  agree  with 

butparcel  of  an  ^c>Q>  ^^^^  either  of  them :  for  if  he  agreed  with  any  of  them  it  suffices ;  sed 

estate,  viz.  a  nan  aUocatur :  for  when  he  says,  that  he  did  not  agree  with  them,  it  shall  be 

lease  derived  intended,  that  he  did  not  agree  with  them,  nor  either  of  them :  and  if  he  agreed 

?"*i?I*  ^5f  ^^  on«  of  them,  the  other  [party]  ought  to  shew  it :  wherefore  the  jude- 
fpr  life, and  be-    «^«*  «,«. -«««^  lt      jj       o  j     » 

cause  the  letters  °^«»*  ^"  affirmed. 

patent  did  not  belong  to  tbem,  and  for  that  the  action  was  to  punish  a  tort,  and  not  to  demand  the  tithes,  and 
the  title  shewn  in  the  declaration  was  but  a  conveyance  to  the  action,  the  declaration  was  good  witliout  shewing 
the  letters  patent,  but  otherwise  if  it  had  been  pleaded  in  bar.  2.  A  fanner  may  sue  for  the  treble  value  on 
9  £.  6.  in  the  temporal  courts.  5.  In  an  action  brought  by  two  lanners,  it  is  suficieat  to  say,  that  the  defendant 
did  not  agree  With  tlicni,  for  if  he  agreed  with  <hm  dthem,  he  ought  to  shew  it. 

Tr.  d  Ja.  A.  D.  1605.    B.  R.    Takntint  v.  Denton.   Cro.  Ja.  1 1 1. 

A  bishop  by  m-  '(^T^TRESPASS  for  twenty  cocks  of  barley,  &c.  for  tithes  cast  out  from  the 
denturedemised  X  nine  parts,  and  taken  and  eerried  away :  upon  demurrer  the  case  was, 
thJj^  fiJcs  Jen-  ***®  Bw^op  o^  Carlisle  was  seised  in  fee  of  the  tiAes  in  right  of  his  bishopric, 

dering  the  an- "  ^^^  ^7  >i>denture  demised  the  tithes  of to  Summers,  and  two  others, 

cient  rent,  and  for  three  lives,  rendering  the  ancient  rent  \  and  it  was  averred,  that  they  were 
it  was  held  that  anciently  let  for  that  rent.  Afterward  the  bishop  died,  and  the  successor  made 
*'  ""^^Jw^  ^  ^^^  ^^*^®  ^^^  years,  &c.  And  whether  this  first  lease  for  three  Kves,  render- 
cSwITthJir^  ing  the  ancient  rent,  was  good  by  the  statute  of  1  Eliz.  (1)  was  the  question; 
bebg  nothing  ^^^  ^^^  argument  at  the  bar,  Yelyerton,  Williams  and  Tanfislo  held,  that 
let  but  tithes,  this  lease  was  void  i^ainst  the  successor:  for  being  for  lives  rendering  Tent, 
which  lie  in  there  being  nothing  let  but  the  tithes  which  lie  m  prender,  nor  any  place 
^l2»  where  r^  wherein  a  distress  might  be  taken,  nor  any  remedy  for  the  rent  if  it  should  be 
distress  mi^  denied,  (for  he  cannot  have  debt,  because  it  is  a  freehold,  nor  can  he  have  ari 
be  taken,  nor  assise,  because  there  is  not  any  seisin  ^  and  if  there  were  seisin,  yet  the  assise 
any  remedy  if     would  fail,  because  there  is  not  any  land  to  be  put* in  view,)  therefore  hy  con- 

the  rent  should    sequence  the  lease  is  void.    But  if  it  had  been  a  lease  for  years,  (for  which  he 
bp  denied,  be.         ^  ^^j  .  ^ 

ing  a  freehold.  ^^ j  ^  j,,  ^^  ^^  ^^y.^   ^^  p^^^^  B 
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might  have  had  his  remedy  \jj  action  of  debt^)  it  had  been  otherwise :  and 
WiOiams  uMi,  he  had  kneim  k  to  be  so  adjudged  upon  this  difierence :  so  it 
is  of  all  ether  thiim  which  lit  in  prmder  or  render,  where  no  distress  can  be 
taken.  Ndte,  that  here  the  defendant  pleaded  this  lease  for  life  by  way  of  bar, 
without  mentioning  any  confirmation  or  rent :  or  averment,  that  the  ancient 
rent  was  resenred,  or  that  the  land  was  anciently  used  to  be  let :  the  plaintiff 
entides  himself  by  a  lease  for  years,  and  the  defendant  by  way  of  rejoinder 
ahews,  that  the  tiuies  were  usually  let,  and  for  that  rent  which  was  the  ancient 
rent  3  and  it  was  thereupon  moved,  admitting  it  to  be  a  good  lease,  yet  the 
plea  was  ill,  because  it  is  a  departure,  and  that  there  is  not  any  confirmation ; 
imt  becanae  they  resolved  for  the  plaintiff  upon  the  principal  matter,  they  spake 
not  to  those  exceptions,  but  gave  rule,  that  if  o&kzr  cause  were  not  shewn, 
judgment  should  ht  entefed  for  the  plaintiff.  Note,  Popham  was  absent,  who 
upon  a  former  motion  in  this  cause,  said*  he  much  doubted  of  the  case,  and 
that  it  waa  a  cnmninD  case  for  all  tenants  in  tail,  bisfaops,  deans  and  chapters, 
to  make  sudi  leases ;  and  they  had  been  aecoimted  good,  and  they  all  were  in 
one  degree:  wherqfore,  ha  said^  he  would  wdi  advise  thereof;  and  it  was 
afterwards  a(^4gcd  for  the  nlaintiff.  And  after  that,  a  writ  of"  error  was 
broaght  of  this  judgment,  ana  the  error  assigned  in  the  matter  in  law ;  and 
because  the  statute  of  1  Eliz.  was  not  specialty  pleaded ;  it  was  resolved  that 
the  court  should  not  take  notice  thereof,  because  it  is  but  a  private  statute ; 
and  then  the  sole  Question  was,  whether  it  were  a  good  lease  by  die  statute  of 
32  Hen  8.  For  if  it  were  good  within  Uie  statute,  it  should  bind  the  succes* 
sor  without  confirmation :  otherwise,  at  the  common  law,  it  should  not  bind 
the  successor ;  and  it  was  resolved,  that  it  was  not  good,  because  there  is  not 
any  remedy  for  the  rent  by  distress  or  assise :  wherefore  it  is  out  of  the  intent 
of  the  statute.    And  the  judgment  was  aMrmed. 


163 


1605. 

TALINTINS 
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M.  S  Ja.  A.  D.  1605.    B.  R. 
Huiton  V.  Barnes.    {Yelv.  79.]     1  Gw.  225. 

HUnX)N  being  sued  in  the  spiritual  oourt,  in  Durham,  for  tithes,  brought 
a  prohibition  there,  and  suggested  that  the  prior  of  Durham  was  seised 
of  the  grange  of  Seagersonwick^  in  right  of  the  church,  vie.  the  priory  $  and 
preacribed  m  the  prior  and  his  predecessors  to  hold  that  grange  without  pay- 
ment of  any  tithes ;  and  shewed  the  dissolution  of  it,  and  how  it  came  to  H.  8. 
and  the  statute  31  H.  8.  to  hold  it  as  the  house  of  rdigion  held  it  before ;  and 
derived  to  himself  a  lease  for  fifty  years  (ram  Queen  Eliz.  and  after  his  pre«- 
scription  laid  in  fum  dedmando,  shewed  how  the  defendant  sued  him  in  the 
spiritual  oourt  for  the  tithes  of  fortv  fleeces  of  wool.  To  this  the  defendant 
pleaded  that  he  sued  the  pbdntiff  n>r  the  tithes  of  400  fleeces  of  wool,  and 
prayed  a  consultation  1  and  for  the  variance  between  the  libel  and  the  sugges- 
tion, the  justices  of  assise  awagled  a  consultation,  and  adjudged  douUe  costs 
to  the  defendant.  And  Yeherton  assigned  both  these  matters  for  error. 
And  per  curiam  they  are  error ;  for  the  variance  is  not  material  here,  because 
the  muntiff  prescribes  in  nan  decimando,  and  thereby  ousts  the  spiritual  court 
of  all  manner  and  power  of  jurisdiction  for  any  tithes  arising  from  this  grange, 
because  it  is  discharged  in  *e;  but  if  the  suggestion  had  been  on  a  tnodus  d^- 
mandi,  then  it  would  be  otherwise ;  for  there  the  suit  for  tithes  belongs  origi- 
nally to  the  spiritual  court ;  and  therefore  there  the  suggestion  ought  to  agree 
with  the  libel ;  for  if  die  parson  libel  for  tithe  of  hay,  and  the  otW  will  sug- 
gest a  custom  for  tithe  of  com,  that  is  not  to  the  purpose )  for  it  is  not  for  the 
same  thing :  tihe  same  law  where  they  vary  in  the  quantity  of  the  tithes  de- 
manded, because  the  suggestion  is  grounded  upon  the  libel,  and  the  plaintiff  is 
to  stay  the  jjnroceedings  there  but  for  one  cause  certain :  but  in  the  case  svprd 
the  suggestion  dischai^es  the  spiritual  court  from  all  manner  of  power  for  any 
tithes  at  all }  and  therefore  the  variance  is  not  material.  2.  The  judgment  for 
double  costs  was  error  on  the  express  letter  of  the  statute  i  £.  6.  which  gives 
double  costs  only  for  want  of  proof  of  the  suggestion,  and  for  no  other  cause. 
QaoJ  nota. 

'  Is  2  3Ja. 


1.  A  ▼irience 
between  the 
suggestiou  and 
thefibely  where 
the  plaintiff  in 
prohibition  pre-  • 
scribes  in  ncn 
dtcimtmdo  is  not 
material;  secus 
where  in  modo 
decimandL 
f .  The  Stat  t 
£.  6.  gives  dou- 
ble costs  only 
for  want  of 
proof  of  the 
soggettiony  and 
for  no  other 
caose,  on  the 
express  letter. 
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3  Ja.  A.  D.  1605.     Cam.  Scacc.    Anon.  .  [Jank.  281.] 


TiO^esare  pay.  T^ESOLVED  by  all  the  judges  of  England,  ki  ihe  Exchequer  Chamber^ 
able  for  agia-  Xl/  that  tithes  are  payable  for  agistment,  viz.  for  the  feeding  of  dry  catde^ 
mmt,  V-  '^«  which  do  not  serve  for  the  plough,  or  pail,  nor  are  spent  in  the  family.  In  the 
cattj'e°^which^o  King's  forests,  cattle  are  taken  by  the  King's  officers  to  agist  them  5  and  they 
not  serve  for  the  are  accountable  for  this  agistment,  that  is  a  sum  for  feeding  cattle  there.  And 
plough  or  pail,  it  is  called  agistment,  because  the  cattle  are  suffered  agiser,  that  is,  to  be  levant 
nor  are  spent  in  anj  couchant  there.  And  many  great  farms  are  employed  to  this  purpose; 
ttrkw''?'    sts  ^^^  ^^®  subtraction  of  tithes  for  them  is  ocdsio  presb^tem, 

cattle  are  taken  by  the  king's  officers  to  agist  them,  and  they  are  accountable  ibr  thb  agistment,  that  is  a  sum  for 
feeding  cattle  there.  And  it  is  called  agistment  because  the  cattle  are  suffered  ifgiier,  that  is,  to  be  levant  et 
couchant  there. 


1606. 

1.  A  custom  to 
cut  the  grass 
and  make  it 
into  cocks, 
and  set  out 
the  tenth  cock 
'  for  the  pnrson 
in  discharge  of 
all  tithes  what- 
soever renewing 
or  arising  upon 
the  land  from 
which  the  hay 
was  taken  in  the 
same  year,  is 
good. 

t.  If  one  pay 
tithe  of  wheat 
or  fye  by  the 
sheaf,  no  tithe 
is  due  for  the 
haulm  on  the 
same  land ;  for 
it  is  bnt  part  of 
the  stalk  upon 
which  the  tithe 
sheaf  grew. 
3.  Payment  of 
tithes  to  the 
parson  is  a  suffi- 
cient discharge 
against  the  vi- 
car, for  of  com- 
mon right  no 
tithes  belong  to 
the  vicar,  but  . 
only  on  an  en- 
doiMoent  or 
prescription, 
which  must  be 
shewn  on  the 
.part  of  the  vi- 
car, for  the 
court  .wHi  not 
intend  it 


R  4  Ja.  A.  D.  1606.  B.  R. 
Grene  v.  jiusten.  [Yelv.  86.]  Cro.Ja.  II6. 

AUSTEN,  vicar  of  Avdey  in  Essex,  libelled  in  the  spiritual  court  for 
tithes  of  herbage,  and  agistment  of  cattle  on  the  grounds  there  after 
harvest.  This  was  against  Grene,  who  brought  a  prohibition,  and  laid  a  ca^ 
tom  within  the  parislb  :  Quod  quctUbet  persona  habens  etpossidens  aHquodpra" 
turn  sive  fundum  tn  aliqw  uno  anno  infra  parockiam  pradicf,  undejanum  eodem 
anno  nactum  Juit  me  prevent*  a  tempore  cujus,  Spc,  usa  fidt  et  consuecU  c^iis 
temporibvs  anni  illhu  gramen  super  hujusmodi  pratis  sixie  fundis  crescens  ad  ex- 
pensas  suas  proprias  metere  et  defalcare^  et  gramen  sic  messum  postea  ad  similia 
custagia,  Spc,  in  cumulas^  vocat*  Cocks,  congerere,  et  quemlibet  decimum  cumulatn 
sic  inde  congest*  a  aeteris  naoem'cmnuUs,  ifc.  ad  imtm  rectoris  eccUHcB  parocMoT 
prttd^  site  ejtujirmarii,  SfC,  dividere  et  esponere,  in  plenam  et  integram  ctmtenta- 
tionem,  solutionem,  sati^actionem,  et  exonerationem  ac  nomine  et  loco  omnium  et 
singular  decimarum  quarumcungue  dein  vel  super  aliquilnu  hujutmodi  pratis  she 
Jundis  undefamiim  in  kujusmodx  anno  nactum  Jtdt,  eodem  anno  surgen,  renovan, 
4*0.  quem  qmdem  decimum  cumuJum,  SfC,  in  forma,  Spc,  congest*,  Spc.  omnes  et  aji- 
guli  rectores,  Sfc,  in  plenam  et  integram  conientationem,  ^c,  ac  nomine  et  loco, 
Sfc,  acceptacerunty  6^c»  And  alleged  in  facto  a  performance  of  the  custom^  the 
same  year  in  which  the  vicar  libelled,  &c.  and  thereupon  the  defendant,  being 
vicar,  demurred,  and  it  was  adjudged  for  the  plaintiff.  And  two  points  were 
resolved  :  Ist.  That  payment  of  the  tithes  to  the  parson  is  a  sufficient  dis- 
chaige  against  the  vicar,  because  all  tithes  of  common  right  belong  to  the 
parson,  and  the  vicarage  is  derived  out  of  the  parsonage;  so  that  no  tithes  de 
Jure  belong  to  the  vicar,  but  only  on  an  endowment  or  prescription,  whidi 
ought  to  be  shewn  ex  parte  of  the  vicar,  and  the  court  cannot  intend  it,  for  the 
vicarage  is  a  diminution  and  impairing  of  the  parsonage,  of  which  the  court 
will  not  take  notice,  unless  the  parties  shew  it.  2d.  That  the  custom  svpra 
is  gqod  3  for  in  regard  the  owner  of  the  ground  pays  tithe  of  hay,  he  is  theref- 
by  discharged  of  common  right  from  tithe  of  agistment  of  the  same  land  in 
the  same  year ;  because  one  land  shall  answer  but  one  tithe  for  one  year,  and 
the  agistment  is  but  the  profit  by  the  mouths  of  the  beasts  of  the  same  land,  of 
which  before  the  parson  had  tithe  of  hay.  And  Tanfield,  J.  said,  that  it  was 
adjudged  in  one  Edolphes  case  de  Com*  Uxon,  that  paying  tithe  of  rye  or  wheat 
by  the  sheaf,  he  cannot  afterwards  pay  tithe  of  haubn  of  the  same  land,  for  this 
haulm  is  but  part  of  the  stalk  of  which  the  tithe  sheaf  grew.  According  to 
F.  N.  B.  53.  b.  Ydverton  pro  Quer\ 


An  action  on 
ike  eaie  does 
lie  for  being 
sued  in  the 


M.  4  Ja.  A.  D.  1606.  B.  R. 
Lady  Waterkouse  v.  Bawde.  [Cro.  Ja.  133.]  1  Gw.  227. 

A  CTION.  up<m  the  case.  And  declares.  Whereas  by  the  statute  45  Ed.  3. 
^^  cap.  3.  tithes  ought  not  to  be  paid  for  gross  trees ;  and  by  the  statute 
32  Hen.  8.  cap.  7.  none  ought  to  be  sued  for  tidies  of  gross  trees  3  that  she  bad 

cut 
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CQt  doiwii  siich  timber  tfeea  being  above  the  growth  of  twenty  jean,  and  that         1606. 
the  defendant,  as  parson,  sued  ]&  for  tithes  of  them  against  the  said  statute,    watbrbovsi 
Upon  this  deckration,  il  was  demurred,  for  it  was  moved,  when  a  statute  ^ 

prohibits  suing,  and  gives  no  special  penalty,  there  action  upon  the  case   v^^v^L^ 
fies  not  for  doing  a  thing  against  the  prohibition  of  a  statute)  as  where  a  man  spiritaal  court 
diatrains  extra  feodum,  or  in  the  hignway,  &c    And  all  the  court  held,  that  for  titbe  of 
the  action  lies  not  3  for  none  shall  be  punished  for  suing  in  the  spiritual  pp^streea;  for 
court  for  any  matter  which  is  properly  demandable  there,  aldiough  peradven-  ^'^^^"^  ^ 
lure  he  have  not  any  cause  of  action :  but  if  he  sue  in  the  spiritual  court  for  ^^  ^y  ^^^^ 
matter  which  appears  by  his  libel  is  not  suable  there,  nor  the  said  court  groH  trees  or 
has  any  jurisdiction  thereof,  but  the  common  law  has  jurisdiction,  there  action  not;  hot  if  one 
upon  die  case  lies,  for  it  is  a  suit  for  vexation,  and  seeks  to  take  away  the  ^*^  ^o' 
jurisdiction  of  the  courts  of  the  common  law.    But  if  the  suit  be  there  for  a  roable'uiere^ 
thing  demandable  and  recoverable  there,  by  any  thing  which  appears  by  the  and  of  which 
Hbel,  and  by  the  defendant's  plea,  or  by  any  collateral  matter,  be  is  bairable  the  spiritual 
there;  no  action  upon  the  case  ues.  And  here  although  the  statute  be,  that  none  court  has 
shall  be  compelled  to  pay  tithes  of  gross  trees,  yet  it  is  lawful  for  the  parson  to  ^  ^^^*^'f 
draw  it  in  question  in  the  spiritual  court,  whether  they  were  gross  trees  or  it^ Vsuitfor^'^ 
not.    And  they  held,  that  where  a  statute  prohibits  a  thing  and  adds  no  pe-  vexation. 
naky,  true  it  is,  that  an  action  lies  for  doing  against  the  prohibition  of  that 
statute.-    But  that  ought  to-  be  by  an  action  brought  tarn  pro  Rege  quam  pro 
JCfwo,  because  in  such  case  the  king  is  to  have  a  fine  :  and  for  that,  this  action 
is  brought  only  by  the  party,  and  not  tam.pro  Rege  quam  pro  seipto.    Therefore 
they  all  held,  although  otherwise  an  action  might  he,  yet  for  this  cause  it  was 
not  well  brought ;  wherefore  it  was  adjudged  for  the  defendant. 

In  Hob.  206.  the  case  of  Lady  Waterhome  v.  Moodie  is  mentioned,  and  it  is 
said  that  an  action  on  the  case  was  brought  against  him  as  fEurmer  of  the  par- 
sonage of  Woodchurch,  in  Kent,  for  suing  in  the  spiritual  court  for  tithes  of 
Ife^  not  titheable,  whereupon  he  demurred,  and  the  court  disliked  the  action, 
and  so  it  rested  without  any  further  proceeding. 

> 

M.  4Ja.  A.D.  1606.  B.  R. 
Hawhes  v.  Braj/field.  [Cro.  Ja.  137.  Yelv.  94.]  Hob.  176. 

PROHIBITION  to  stoy  suit  for  tithes,  and  sunnises  that  the  Lord  Chan-  l.  An  oBree- 
dois  was  seized  in  fee  of  a  capital  messuage  and  demesne  lands  thereto  "|^  to  bedis- 
appertaining  in  the  parish  oi  D.  and  that  he  agreed  with  the  defendant,  being  ^^^^^f  ^ 
parson  of  D.  in  consideration  of  ten  pounds,  to  be  annually  paid  by  the  Lord  by  parat  for  a 
Chandois  to  the  defendant  during  their  joint  lives  and  his  continuing  parson,  year;  it  being 
in  satisfaction  of  all  tithes  growing  upon  the  said  lands,  that  he,  his  larmers  9«Mist  by  way  of 
and  tenants  of  the  said  lands  should  be  discharged  from  the  payment  of  tithes  nie;  l>ut  forthe 
of  those  lands,  and  should  retain  the  lands  vri thout  payment  of  any  other  tithes,  ^^'^^hic^^' 
And  shews  that  the  Lord  Chandois  paid  the  ten  pounds  annually  according  sound  in  nature 
to  that  agreement  $  and  that  he  is  farmer  of  that  land  to  the  Lord  Chandois,  of  a  lease,  >t 
and  that  the  defendant,  notwithstanding  this  agreement,  sued  him  for  tithes,  cannot  be  with- 
And  upon  this  declaration  made,  and  a  motion  thereupon,  without  any  argu-  ^^^^^ 
ment,  the  coiut  held  that  it  is  not  a  sufficient  surmise  to  maintaud  a  prohibition  $  ment'to^Kiuaii 
for  an  agreement  to  be  discharged  from  tithes,  may  be  for  a  year  by  pand^  is  good  hjpmA 
and  shall  be  good  j   but  to  have  such  an  agreement  during  the  parson's  life,  for  years  but 
or  for  years,  cannot  be  without  deed.    And  although  it  were  objected,  that  not  for  life,  and 
this  agreement  being  in  way  of  contract,  by  retainer,  is  not  any  lease  of  them,  J^^^J^i^J^'* 
but  only  a  contract,  (which  may  be  for  many  years  by  way  of  discharge  to  the  ,;g„ed,  for 
party  himself  who  ought  to  pay  them,  by  retaimn^  them  without  payment,  as  there  is  but  a 
weU  many  years  as  one  year,)  yet  the  court  held,  Uiat  it  could  not  be,  because  personal  privity 
the  law  win  permit  it  for  a  year,  it  being  quad  by  way  of  sale.     But  for  many  **'i^?^^*' 
years,  (which  sound  in  nature  of  a  lease,)  in  cannot  be.    And  Tanfibld  said,  ^^i^q,]  ^  ^ 
that  such  a  surmise  was  in  a  case  betwixt  NeUon  and  Pretiman,  to  be  dis-  stranger. 
charged  for  years,  and  ruled  to  be  void  -,  a  muUo  fortiori^  to  be  discharged 
during  the  parson's  life^  and  such  a  case  was  ruled  betwixt  RoiU  and  BMs, 

Where- 


BRAYVXBLD. 


l«tf  TITUB  GASHa. 

1606L        Wliefdbre  wiUunit  fcrther  argnniGiit  it  was  a^udgfd  far  tke  defioidBal^  aid 

■AWBBs       a  cxnuniltetion  was  awutded.    [Craie.] 

If  a  panaiD  gram  to  a  pariihiooer  hit  own  tithes  hy  way  of  retaiaer^ 
although  it  be  not  by  deed>  but  only  by  paiol»  it  is  gcnd,  and  a  prahibitiam 
shall  l^  maiBtained  on  this  grant  by  way  of  sagg^stioa*  if  it  be  for  yeaia  ; 
otherwise  if  it  be  as  long  as  the  parties  liTe«  or  such  like>  for  dthoof^  it  da 
not  sound  in  interest  by  way  of  contract,  but  enly  by  wav  of  dischai^  yet  ia 
is  good  without  deed ;  for  it  is  in  the  natnva  9t  a  penonid  coniKwitiony  wUds 
mar  be  without  writinff,  only  by  parol.  But  between  Nelson  and  Wcodwmrd 
BmPrcttimtm  it  was  niled»  that  if  a  parson  by  way  of  conftractt  by  pavd  agne 
.  that  J^  S.  shall  have  aU  his  tisbes  tor  three  years>  or  such  teiai,  ty  tirtaa 
whereof  J.  8.  takes  the  tithca,  and  is  sued  for  thiam  in  the  spiiitaal  eourt,  J.  SL 
shall  bare  a  prohibition  on  this  matter ;  for  although  it  do  not  enure  by  way 
of  interest  to  make  it  a  lease  of  the  tithes,  because  it  ia  without  deed,  yet  die 
eontraet  between  them  shall  bind  as  to  the  perception  of  the  tithes,  of  whicih 
contract  the  temporal  court  shall  judge ;  but  if  he  assign  the  benefit  of  his 
contract  over  to  J.  D.,  J.  D.  •  shall  not  haTe  a  prohibition  on  a  suit  in  die 
flpiritual  court,  because  no  interest  was  transferred  by  the  contract,  but  only  n 
personal  bond  b^ween '  them,  which  runs  only  in  persraal  privity  of  tin 
contract,  and  does  not  extend  to  a  stranger.  Aocnrding  to  tho  prindpal  case 
was  Rolb  and  RoU$,  a  Cornwall  case,  that  on  the  agreement  to  retain  tithes^ 
if  it  be  without  deed,  a  prohibition  will  lie*    Humku  v.  BroihoM^  [Ydv.] 

E-  4  Ja-  A.  D.  1606.    B.  R. 
Fringe  ^.  Child.    [Moo.  780.]    Noy,  3, 

A  Ticar  endow-  'DRINGE,  vicar  of  Easton  in  die  county  of  teibrd,  Kbetted  in  the  spfaitauJ 
^  ^1^  K*^  1*  eouit  for  raiafi  tithes  upon  the  composition  between  die  vicar  and  ^e 

bdledfoTthem  P"^*^"^  VV^  ^  appn»riadon(l)  against  Childe,  upon  wych  the  defendaiia 
in  the  spiritual  ^^  ^®  Spiritual  court  pleaded  prescription  in  the  parson  against  the  ooraposi* 
court;  upon  tion ;  and  because  the  spiritual  court  allowed  the  prescription  to  be  jdeaded 
which  the  de-  against  the  composidon,  rringe  had  had  a  prohibition  in  the  King*8  Bench  to 
fendant  pleaded  ]^  ]|jg  ^^^^  gol^  ^  ^^  spiritual  court,  and  after  many  arguments  the  prohibt- 
L^the^EMrnKm  ^°  stood«  And  it  was  also  decreed  in  Chancery  for  Fringe  diat  the  prescription 
against  the  was  not  legal  against  the  composition^  and  an  injunction  was  granted  for  the 
endowment        vicar  to  stay  the  suit  of  the  parson  for  the  tidies  Umited  to  the  vicar  \fj  con^ 

madeinlSXO;     position. 

and  because  the 

spiritual  court  aUowed  thia  plea  (he  pkiaftiff  bad  a  pfobibition  i»  atay  bb  awn  wit. 

(1)  A.  P.  15ia  Noj. 

H.  4  Ja.  A.  J).  1606.    Scacc.    jdn(m.    [LaaOji  16.} 

Prohibition  will  TF  a  man  sue  in  the  eodesiasdcal  coort  for  tithes  of  headlanch,  die  defendant 
be  graut^  to  a  X  may  have  a  prohibitian,  but  by  some  he  ouf^t  to  suggest  that  dwy  are  buS 
"n^Ji^iuida  ^""^  headlands,  and  that  there  b  a  custom  of  di8cha^;ei  in  ccnsideratioii  that 
but  (by  tome)  ^^  P^^  tithes  in  kind  of  meadows,  and  in  this  case  Wiuuams  said^  that  if  a 
it  ought  to  be  ™<^  1^^  sheep  in  one  parish  until  shearmg  time,  and  then  sell  diem  into 
suggested  that  another  parish,  in  this  case  the  vendee  shaU  pay  the  tithe  wod  to  the  pariah 
they  arebut  where  they  were  depastured  in  the  greater  part  of  the  time  of  the  growmg  of 
md^hJ?tibSI!f  '  **^  ^'^    ^^  ^  Tidiiog  Table  die  fifth  question. 

is  a  custom  of  discharge  in  consideration  that  tithes  in  kind  were  paid  of  meadows.  It  was  said  by  WtlLiitvs 
tluit  if  a  man  keep  sheep  in  one  parish  onUl  shearing  time,  and  then  sell  Ibcm  into  another  parish,  the  irendte 
shall  pay  the  tithe-wool  to  the  pariah  in  which  they  were  depastured  for  the  greater  part  of  the  tiew  olthe  gsow- 
ing  of  the  wool. 


H.4 


TITHB  GASES. 

H.  4  Ja.  A.  D.  1606.    Scacc.  SkeUon  v.  Lady  Airie.    [Lane,  17.] 

IN  a  prohibitioD  tbe  plaintiflF  njB,  that '  ■  '  —  was  idted  of  the  manor  1.  Aoopyholder 

of  Cakbrop,  and  auo  of  the  rectory  of  Haughton  Ca]throp,  and  that  the  ™"7  p^Kribe 
land  whereof  tbe  tithe  is  demanded  is  copyhold,  and  hoLden  of  the  said  manor,  ^'T^^^ 
and  that  this  was  aiso  found  by  special  yeodict  accordingly,  and  that  it  had  p^^^^^^gt 
been  ^alwaya  discharged  of  payment,  of  tithes,  and  it  was  argued,  that  the  be  wu  ahva js 
prohibition  did  lie,  for  it  was  adjudged  M.  34  &  d5  Eliz.  that  a  perpetual  tenant  \rf  copy 
union  of  the  paxsonage,  and  the  land  charged  is  a  sufficient  discharge  of  the  ^  *  spintaal 
tithes^  and  a  prescription  may  be  well  enough  to  be  discharged  of  tbe  payment  ^^'f^^"^ 
of  tithes,  as  it  appears  by  a  case  put  in  tbe  archbishop  of  Canterbury^  case  :  prescribe  tobe 
Co.  lib.  2.  George  Crook  of  counsd  on  the  other  side,  and  he  conceived  that  discbarged  of 
a  perpetual  unity  was  no  perpetual  discharge,  and  he  said  there  was  no  judg-  pajroeat  of 
ment  giyen  in  the  case  cited  before,  and  he  also  said,  that  the  jury  in  this  case  ^^^  ^y  reuon 

Ibundmit  adisdiargeof  paymentof  ti^^^^   Y^\^''  ™*^  *^,???:>  «io^Wnfof 
unity  of  possession,  and  he  cited  10  H.  7.  or  6.  where  the  manner  of  tithmg  ^^^  ^  jg  ^y^ 
is  set  dom ;  also  he  dted  Uie  bishop  of  fFmckeitefs  case,  Co.  lib.  2.  and  he  good! 
cited  the  prior  of  P/s  case  to  be.resolTed  in  40  Elis.  that  a  copyholder  may 
prescribe  to  be  discharged  of  tithes  by  pleading  diat  he  was  always  tenant  by 
copy  to  a  spiritual  corporation :  also  he  cited  the  case  of  Pigoi  and  Heron(\) 
mentioned  m  Co.  lib.  2.  in  the  bishop  of  WiMoiCt  case,  fol.  &.(2)  and  he  said, 
thai  it  was  adjudged  in  Sked£ngtoti  s  case,  diat  if  a  man  pfescribe  to  be  ^* 
diarged  of  payment  of  tithes  l^  reaaoa  of  payment  of  another  kind  of  tithcj 
that  this  is  not  good. 

(1)  Anu.  1S5.  (t)  Aiik,  149. 

T.  5  Ja.  A.  D.  1007.    B,  R,    Rickman  v.  Garth.    [Cro.  J.  173.]        J^^ 

nr<B£SPA88:  upon  a  spaoialyerdiet  the  case  was,  that  John  bishop  of  Car-  Abbbopbj. 
^   lisle  let  a  poroon  of  tithes  to  John  Bickman^  Frimcb  and  Thonias  his  hMkatore  let  a 
SODS,  far  their  lives  successive,  rendering  tbe  ancient  rent}  and  afterward  (Kad.  £'^£!^{^'^^ 
Henry  bishop  of  Cariisle  the  successor,  accepts  the  rent  for  divers  years,  and  g^  ^  anelei? 
afterwards  nuikea  a  new  lease  of  those  tithes  for  twenty-one  years  which  lessee  nut,  and  died; 
took  diose  tithes  ;  and  the  plaintiff,  being  thefiist  lessee,  brings  trespass,  ei  si,  his  tuooesaor 
&c.    The  first  question  was,  whether  this  waa  a  good  lease  within  toe  statute  Moepted  tbe 
of  32  H.  8.  &  1  £L    Secondly,  if  it  were  not  a  good  lease,  whether  the  ac*  ^^^^ 
oeplance  of  this  rent  by  tbe  successor  makes  it  good  against  him  during  his  q^^  j^^^.  *    . 
time :  it  was  resolved  as  to  the  firsts  that  it  was  a  void  luse ;  for  no  le«ie  is  held  tbat  tiie 
good,  unless  the  ancient  rent  be  reserved,  and  annually  due  and  payable  ac-  fint  Jeaae 
cording  to  the  reservation :  but  this  rent  bdng  reserved  upon  a  lease  of  tithes  T[y  ^^^  '<?  ' 
for  life,  there  is  not  any  remedy  for  it  by  distress  or  assise,  so  the  lessee  is  not  bcenrewrrld^ 
compellable  to  pay  it  5  and  beonse  it  is  not  payable  as  the  law  appoints,  it  is  Qpon  aleaae  of 
therefore  void.  Vide  5  £d.  3. 30  Ass.  5.  Rent  reserved  out  of  a  lease  of  an  bun*  tithes  for  life, 
dieil,  for  life,  is  void  for  that  reason ;  and  TanpiIld  said,  that  this  point  vras  there  was  no 
first  adjudged  in  29  £1.  between  Momkgtom  and  Trie.    Secondly,  it  was  re-  ^^^^  ^ 
solved,  that  the  lease  being  void,  the  acceptance  should  not  make  it  good  3  for  inise'a^^at 
it  is  made  absolntelT  void  by  tbe  statute  law  against  the  successor,  bat  not  it  was  not  nade 
against  the  bishop  himself;  and  it  is  not  like  to  leases  by  the  common  law,  good  by  the  ac- 
made  by  a  bishop  or  a  parson  for  three  lives ;  there  it  is  not  void,  but  only  ceptance  of  rent 
voidable,  which  by  acceptance  may  be  made  good  5  but  the  statute  of  1  £1.  in  ^^^^rT^* 
this  case  takes  away  the  course  of  ^e  common  law :  wherefore  it  was  atyudged  statoto  it^as^ 

accordingly.  neiely  roid 

^  agauist  him, 

M.  5  Ja.  A.  D.  1607.    B.  R.  Anon.    [Cro.  Ja.  199.]    1  Gw.  ««B. 

'PROHIBITION  ',  it  was  held  per  curiam,  that  tithes  of  birch  shall  be  paid.  Tithes  shaU  be 
-K^    although  it  be  of  twenty  years  growth,  and  more ;  sq  of  holly,  alders  and  p«i<i  of  birch 
m^k ;  and  (tbe  principal  question  being  concerning  birch)  a  consultation  ^^^^  above 
after  some  advisement,  was  awarded  >    and  Coke  cited  one  Loomr^n  case,  oTd^MofholJy, 
34  £L  to  be  so  adjudged.  alden  and 

M.  5  "»P*«- 
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^^'^'  M.  5  Ja.  A.  D.  1607.    BR.    Anon.    [iBr.&G.QS.] 

Itwu  agreed  IWTOTfi^  H  Was  agreed  by  the  whole  ooart  of  King's  Bench,  and  has  many 
in  K.  B.  and  xK  times  been  rded,  that  if  a  man  sell  his  tithes  for  years  by  wc«d,  it  ia 
w  "JSl^^'hS  Sood  5  but  if  the  parson  agree  that  one  shall  have  his  tithes  for  seven  years  by 
if  a  raan  kU  hb  '^^^>  ^*  **  ^^  P^>  ^  *^®  opinion  of  Flbmino,  C.  J.,  because  it  amounts 
tithes  for  yean  to  a  lease :  and  he  hdd  strongly,  that  tithes  cannot  be  leased  for  years  without 
by  word  it  is  a  deed, 
good,  bat  if  the 

parson  agree  that  one  shall  have  his  tithes  for  seven  years  it  is  not  good,  becaase  by  Fliming,  C.  J.  it  amooata 
to  a  lease*  and  be  held  strongly  that  tithes  cannot  be  leased  for  years  without  deed. 

• 

M.  5  Ja.  A.  D.  1607.     Nicholas  Fuller's  Case.    [12  Co.  41.] 

1.  A  prohibi-  TN  the  great  case  of  Nicholas  Fuller  of  Gray's  Inn«  these  p(nnts  were  resolred 
tion  majr  be  J.  QpQQ  conference  had  with  all  the  justices  and  barons  of  the  Exchequer. 
ciluo^  "^  ^''  ^*  '^^^  ^  consultation  can  be  granted  out  of  the  term^  for  thi^  that  it  ia 
e.  No  con-  '^  award  of  the  court,  and  is  final,  and  cannot  be  granted  by  all  the  judges  out 
soltation  can  be  of  the  term,  nor  by  any  of  them  within  the  term  out  of  court :  and  the  name  of 
granted  by  all  the  writ,  viz.  a  writ  of  consultation,  imports  this,  that  the  court  upon  consultft- 
the  judges  out    ^^^  amongst  them  ought  to  award  it. 

term/by^^y"^  2.  That  the  construction  of  the  statute  1  Eliz.  cap.  1.  and  of  the  letten 
*of  them  out  of  Patent  of  high  commission  in  ecclesiastical  causes  fouuded  upon  the  said  act, 
court  Mongs  to  the  judges  of  the  common  law }  for  although  that  the  causes,  the 

3*  When  a^  cognizance  of  which  belongs  to  them,  are  merely  spiritual,  and  the  law  by 
rituaU^urt**"'  ^^^^^  **^  proceed  is  merely  spiritual,  yet  their  authority  and  power  is  given 
contains  many  ^  ^nctn  by  act  of  parliament,  and  letters  patent,  the  construction  of  whidt 
articles,  if  any  belongs  to  temporal  judges :  and  for  this  the  consultation  which  was  granted 
do  not  belong  is  with  this  restraint.  Quatenus  non  agai  de  amthoritatt  et  va&diiate  HUranmt 
to  the  conusance  patenthm  pro  causis  ecclesiasticis  vobu  vel  aliguUnu  vettmm  direct'  ant  de  expoti- 
piohibUbn^ay  '^^''^  ^  interpT^otione  statuti  de  amo  primo  nuper  Regifue^  Spc,  In  the  same  man- 
be  granted  ge- '  ^^  as  if  the  King  have  a  benefice  donative  by  letters  patent,  although  that  the 
nerally,  and  function  and  office  of  the  incumbent*  be  spiritual ;  yet  masmuch  as  he  comes  to 
upon  motion  it  merely  by  letters  patent  of  the  King,  he  shall  not  be  visitable,  nor  depriva- 
made,  comnilta-  [^ig  |jy  ^ny  ecclesiastical  authority,  but  by  the  chancellor  of  the  King,  or  by 
g^tedf  as  to      commissioners  under  the  great  seat. 

those  things  ^«  ^^  ^^  resolved  when  there  is  any  question  concerning  what  power  or 

which  do  belong  jurisdictiob  belongs  to  ecclesiastical  judges,  in  any  particular  case,  the  deter- 
to  the  spiritual  mination  of  this  belongs  to  the  judges  of  the  common  law,  in  what  cases  they 
jurisdiction.        -^^^^  cognizance,  and  in^what  not ;  for  if  the  ecclesiastical  judges  shall  have  the 

determination  of  what  things  they  shall  have  cognizance  ;  and  that  all  that  ap- 
pertains to  their  jurisdiction,  which  they  shidl  allow  to  themselves,  they  will 
make  no  difficulty  ampliarejurisdictumem  suam :  and  according  to  this  resolu- 
'tion.  Bract,  lib.  5.  Tract,  de  excepts  cap.  \5.fol,  412.  Cum  judex  eccleeUuticue 
prokUntionem  a  Rege  suscepitj  supersedere  debet  in  omm  casu,  saltern  donee  consti- 
terit  in  curid  Regial  ad  quam  pertinet  jurisdictionem  ;  quia  si  judex  ecclesiastiats 
(Bstimare  debet  an  sua  ^sset  jurisdiciio,  in  amni  casu  ind^erenter  proccderet  non 
obstante  Regia  prohibitione.  Vide  Entries,  fol.  445.  There  was  a  question  whe- 
ther the  court-christian  should  have  cognizance  of  a  lamp.  And  a  prohibition 
was  granted,  quod  non  procedant  in  curid  ckristianitatisy  quousque  in  curid  nostrd 
discussum  fuerit^  utrum  cognitio  placiti  ilHus  ad  curiam  nostram  vel  ad  forum  ec- 
clesiasticum  pertineat.  And  so  the  determination  of  a  thing,  whether  it  belongs 
to  court-christian,  does  appertain  to  the  judges  of  the  common  law,  and  the 
judges  of  the  common  low  have  power  to  grant  a  prohibition.  And  all  this 
appears  in  our  books,  that  the  judges  of  the  common  law  shall  determine  in 
what  cases  the  ecclesiastical  judges  have  power  to  punish  any  pro  lasione  ^fidei, 
2  H.  4.  fol.  10.  11  H.  4.  88.  22  Ed.  4.  20.  So  of  the  bounds  of  parishes 
in  5  H.  5.  10.  39  Ed.  3.  23.  .  So  it  belongs  to  the  judges  of  the  common  law, 
to  dedde  who  ought  to  certify  excommunication,  and  to  reject  the  certificate, 
when  the  ordinary  or  commissary  is  party,  5  E.  3. 6.  8  £•  3, 69^  70.  18  £.  3. 58. 

12  £. 
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12E.4.9H.7.1.10H.  7.9.    For  this  it  was  retdved  clearly,  that  if  any  person        1607. 

shmder  the  authority  or  power  of  the  high  commissioners,  this  is  to  oe  pn-     vicholas 

nished  before  the  jodges  <k  the  common  law,  for  that  the  determination  of  'vi^r'scasb. 

their  authority  and  power  which  is  given  to  them  by  the  statute,  and  the 

letters  patent  of  the  King,  belong  to  tton,  and  not  to  couit-christian :  and  for 

this,  that  the  many  articles  objected  against  Fuller  concerning  the  slander  of 

their  authority  and  power,  w&e  scdely  determinable  and  punisfaAbfebefbie  the 

judges  of  the  common  law.    One  other  restraint  was  added  in  the  consultation : 

ei  qiuUemu  mm  agai  de  aUquUnu  scandaiiSf  eontempiUnUf  sen  aUia  rdm$^  qme 

ad  oomMNoian  legem  out  per  staMa  regni  nottri  Angt ,  stmt  pummda  ei  delcrmi' 

nandeu 

4.  It  was  resolved,  that  if  a  counsellor  at  law  in  his  argument  shall  scandal 
the  King  or  his  government,  temporal  or  ecclesiastical,  this  is  a  misdemeanor 
and  contempt  to  the  court  j  for  this  he  is  to  be  indicted,  fined,  and  imprisoned, 
and  not  in  court»christian :  but  if  he  publish  any  heresy,  schism,  or  erroneous 
opinion  in  religion,  he  may  be  for  this  convened  before  the  ecclesiastical 
judges,  and  there  corrected  according  to  die  ecclesiastical  law :  for  the  rule  Is^ 
guod  turn  ett  jwri  coruonwn  quod  quU  pro  aim  mut  in  curm  noUris  acta  nmt^ 
qmorum  cogniiio  ad  nos  pertmet,  trahaiur  in  placUum  in  curid  ckrisiiamtaiis,  as 
it  appears  in  the  Book  of  Entries,  fbl.  448.  so  that  the  intent  is,  that  heresy, 
sdiism,  or  such  enonnous  opinions  in  religion,  do  not  appertain  to  the  cogni- 
zance of  temporal  courts :  for  this  cause  a  consultation  was  granted,  quoad 
9ckitmaiay  hitreseSf  et  inonmam  impiam,  vel  permdoMm  opimomem  m  reUgione, 
fidjt^  sen  doctrind  christiand  pii  et  aaluhriter  stabilitd  infra  regnum  nottrum  An^^ 
quorum  cogmtio  adforum  eceknagticum  spectat^  Spc.  vide  Mich.  18H.  8.  Rot.  78. 
in  BcMco  Regis,  'the  case  was,  that  a  leet  was  held  die  Jom  poitfeetum  Saw^ 
Mick.  Arch.  17  H.  8.  of  the  prior  of  the  house  of  St.  Jc^n  de  Bethlehem  de 
Sheine,  of  his  manor  of  Lewisham  in  the  county  of  Surrey,  before  John  Beare 
the  steward  there,  a  grand  jury  was  charged  to  inquire  for  the  King  of  all 
o&nces  inquirable  within  die  said  leet,  where  one  Philip  Aldwin,  who  was 
resident  within  the  said  leet,  appeared  at  the  said  leet,  Idemque  FkU^pus  sciem 
quoRdam  Margaretam^  usorem  Johanms  Aldwin  apud  East  Greemoiekf  infra  jti- 
riuHctionem  leta  prcedicfy  pluries  per  antea  corpus  suum  in  aduUerio  vitiosi  exer^ 
adtUf  ac  vqlene  ipsam  Margaretam  pro  repubUca  in  exemplmn  taUter  effendere 
voleniium  legitimi  pumre^  ad  dictam  magnam  Juratam  ee  pertonaliter  exkibmt,  et 
eiidem,  sic  juratis  de  dktd  mold  et  vitiosd  vita  prmfatm  Margaret*  instructionem 
et  utformationem  veracUer  dedii.  Upon  which  the  said  Margaret  did  draw  the 
said  Philip  into  the  court  of  the  archbishop  of  Canterbury,  and  there  did  libel 
against  him  for  defomation  of  adultery ;  and  that  the  said  Philip  said  in  kisce 
Angkcanis  verbis;  Mai^garet  Aldwin  is  a  whore  and  a  bawd,  and  it  is  not  yet 
three  weeks  agone  since  a  man  might  take  a  priest  betwixt  her  legs  5  which 
English  words  were  parcel  oi  the  words  by  which  he  informed  the  grand  in- 
quest at  the  said  leet :  and  upon  this  be  had  by  awu'd  of  the  court  a  prohibi- 
tion, by  which  writ  it  appears.  Quod  per  leges  hujus  regni  AngV  omnes  et  singuk 
qmcunque  dxnmm,  Regis  subditi  coram  qwhuscunque  ipsius  donnm  Regis  jusOeiariis 
seu  quocunque  aUo  vuvjudidali  qffido  secutarijungente  in  aUquam  juratam  patrias 
juratiy  vel  ad  aUquas  instructitmes  seu  informationes  alicui  kujusmodijuraf  in  m- 
dentias  dandas  comparentes  et  evidentias  dantes,  ab  omni  impetiiione  et  ctdumnia  in 
aUqua  curid  christianitatis  proptereajienday  quieti  et  hberi  esse  debent,  et  in  per' 
peturnn  penitus  irrepreken.  And  by  this  record  it  appears,  and  by  the  statute 
of  10  Ed.  3.  c.  11.  by  which  it  is  provided,  that  indictors  of  lay  people,  or 
clerks  in  tarns,  and  after  delivering  them  before  justices,  shall  not  be  sued  for 
defamation  in  court-christian,  but  that  the  plaintiff  who  finds  himself  grieved 
shall  have  a  prohibition  formed  in  the  Chancery  upon  his  case,  which  was  but 
an  affirmance  of  the  common '  law,  for  that  the  statute  provides  only  for  in- 
dictors in  the  turn  only :  and  yet  as  well  all  indictors  in  other  cou^s,  and  all 
witnesses,  and  all  others  who  have  affairs  in  the  temporal  courts,  shall  not  be  sued 
or  molested  in  court-christian.  Vide  Pascb.  6  Eliz.  in  the  reports  of  the  Lord 
Dyer,  (which  case  is  not  printed)  John  Halles  in  the  case  of  marriage  between 
the  Earl  of  Hereford  and  the  Ladi/  Catharine  Gray,  declared  his  opinion  against 

the 
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1087.  ihttMDtencegtvtabryockiinuflnoiias 
TtumouA*  Ueal  imder  the  great  sed :  ftnd  thaft  tlie  said  sentenoe  in  diairifliiinaiiee  of  the 
yiiiAga'toAag*  ^^  marriage  was  unjiiat,  ivicked^  and  yM,  and  that  he  thought  that  the  said 
judg^  dekgatee  had  don«  against  thdr  oonidenoe^  and  could  not  render  any 
season  for  the  said  sentence :  and  what  ofence  thia  was^  was  refefred  to  divera 
judges  to  consider }  hy  wlum  upon  great;  deliberation  it  was  resQlved^  that  this 
ofenee  wa»a  contempt  aa  wall  against  the  Queen  as  to  the  judges ;  and  every 
of  UsBin  were  punishable  by  the  common  law^  by  fine  and  imprisonment :  and 
that  the  Queen  may  upon  that  sue  for  it  in  w:hf^  court  die  sludi  please ;  for 
the  slander  of  a  ju^e  inpoint  of  his  judgment^  be  it  true  or  fislse,  is  not  justi* 
fiable^  &c.  And  all  this  appears  by  the  report  of  the  Lord  Dyer^  so  that  in 
the  said  consultation  it  was  well  provided^  toat  the  high  commissioners  should 
not  intermeddle  with  any  scandal  by  the  common  law. 

5.  It  was  resolved^  that  when  any  libel  in  the  ecdedastical  oomt  oontaina 
many  articles^  if  any  of  them  do  not  belong  to  the  cognizance  of  conrt^hristian^ 
a  prohibition  may  be  generallv  granted;  and  upon  motion  made^  consultation 
may  ha  made  as  to  tfings  whidi  do  belong  to  the  spiritual  iurtsdictiQn  :  for 
the  writ  of  consultation  with  b.  quoad,  is  frequent  and  usual^  but  a  prohibition 
with  a ^Mood is  rara am  m  terra  nigroque nmllima  a/gm*  Andfbr  thew  rea- 
sons it  was  resolved  by.  all^  that  the  pnddbition  in  the  case  at  bar  was  well 
granted,  which  in  trudi  was  granted  by  Fenhxb  and  C&oke,  Justices,  in  the 
tune  of  the  Taoataon. 

Note  these  general  rules  ocmceming  prohibitionsi  quit  sporriw  moemmbKr  m 
UbvUmotim. 

Nmi  debet  did  ttndtrt  ts  proQudicmm  eocktiattktB  Ubartaiis  quod  fro  B^e  H 
rtpub*  neeeBiurJum  wktur. 

Nott,  estjuri  comotuan^  quod  qm$  mper  its  quorum  cogmtio  ad  noipertimet  m 
curia  chfuHamiaHi  tmkaiur  in  ]^acitum. 

Effucopus  tauat  placitum  i»  curia  chritiiamtatis  de  Ha  qua  mere  mmt  if^ 
rUualiiu 

Frohiktahar  dt  ccBtero  Uupitaiariii  et  Tcmfiarm  nedeaetero  irakant  aHquem 
impbKUum  coram  conwrvatorilmsprivikgiorumsuormndeaiiqud  re  off^ 
ad  forum  qiedai  regium, 

Norn  couccdoMtur  dtationa  prnuquam  exprimaiur  super  qua  re  Jleri  debet 

The  knowledge  of  cases  testamentary,  matrimony,  &c.  by  the  goodness  of 
the  princes,  and  by  the  laws  and  customs  of  the  realm,  appertain  to  spbitnal 
juiisdictian. 

6.  It  was  eesobred,  that  this  especial  consultation  being  only  for  heresy, 
sclusm,  and  enroneons  opinions,  &c.  that  if  they  convict  Fuller  of  heresy, 
adiism,  or  enxNMeous  opinion,  that  he,  shall  never  be  punished  by  ecclesiastical 
]am :  and  affeer  the  said  considtation  granted,  the  said  oommissJoners  proceeded 
and  convicted  Fuller  of  schism  and  enoneous  opinions  and  imprisoned  him 
and  fined  him  £200  :  and  after  in  the  same  teem.  Fuller  by  his  counsel  moved 
the  court  of  King's  Bench  to  have  a  Habeas  corpus,  et  ei  conceditur,  upon  which 
writ  the  gaoler  (&1  return  the  cause  of  his  detention. 


E.  5  Ja.  A.  D.  1607.    B-  R. 
Tanner  v.  Small.    [ Yelv.  95.]    Noy,  1 2 1  • 

An  agreement  J^OTA.  In  a  prohibition,  the  plaintiff  suggested,  that  he  bdng  a  parishioner 

to  retain  one's  -^^  compounded  with  the  defendant  to  retain  his  tithes  for  seven  years,  ren- 

ttthes  f^' J^^  derjpg  50s.  per  atm,  and  it  was  moved  that  it  was  not  good,  because  it  is  not 

wWhont  deed,  all^;^  to  be  by  deed :  but  iota  curiacontra,  and  they  took  a  difference  between 

otherwise  if  for  s^ch  composition,  to  have  for  years,  and  to  have  for  hfe ;  the  first  is  good  with- 

Jife,  and  so  It  out  deed,  the  8eo(md  not.    And  so  it  has  been  often  adjudged. 

lias  been  often 

adjudged.  ^ 

M.  5 
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M.  5  Ja.  A.  D.  1607.    B.  R    IVwna- 1^  Smatt.    [Yelv.  102.]  y}^^ 

MAIX  su€d  for  tiOm,  and  tiie  plaintiff  suggett^d  a  oo^oord  and  agreement  A  MggeaikNi  of 
(be  being  »  parisUoaer)  for  40s,  yearly  to  retain  bis  own  titbes^  and  did  •pyfga*  ^ 
not  piore  it  within  six  months:  uid  per  canow^  be  ne^d  not»  for  tuch  proof  I^^J^f^ 
goes  only  to  a  lamliff  ifeoMiM^  and  not  to  another  ni^^  j. i_&a|^ 

tract:  and  io  ie  the  e^pciri^ice  in  the  King*!  Bench.  sUiMiih%fcr 

_  wok  pracC  oalj 

♦  gMttoaaMiMib 

M.  &  Ja.  A.  D.  1607.    B.  R.    Cm  v.  Senor.    [Yelv.  lOe.} 

N  a  suit  for  tithes  of  lambs  and  w<R>l^  &c,  for  sheep  depastured  in  a  close  A  owiooMry 
called  Greeuhill  in  Balking  in  Com*  Berlis.    The  plaintiff  brought  a  pro-  payment  of  I0i« 
hibition^  and  suggested^  that  GreenhiU  had  always  paid  10«.  in  disch^ge  of  all  M^^^'Ff*^'^ 
tithes  of  lambs,  wool,  &c.    And  Yclverton  moved  for  a  consultation,  because  Jool^StiwM 
the  same  suggestion  had  been  made  before  in  four  several  prohibitions  for  the  had  been  beibi^ 
same  dose,  and  the  same  manner  of  tithing  alleged,  and  a  consultation  alwap  awarded  of^ 
granted  for  want  of  proof  within  sixmontbs ;  yet,;»er  owrimoj  it  being  only  for  ^e  ••">«  •Qf- 
want  of  proof,  and  not  on  the  right  or  trial  of  the  custom,  and  being  also  for  ^^^^j^-'S!^ 
tithes  of  another  year,  which  were  not  in  demand  before,  the  suggestion  is  su'^SI^iiJ^  «Bt 
good ;  for  the  statute  50  £.  3.  goes  ta  a  suggestion  made  upon  the  same  libel,  the  conrt  grant- 
and  to  a  consultation  duly  granted,  which  is  not  done  in  the  case  above,  bnt  edaprahibitko. 


I 


onhr  for  neeliffence  in  not  having  his  nroofs  ready.    Ni^a.  ^  the  fomier 

were  not  upoD  Ibe  right  or  trial  of  Ihe  castom,  a^d  betides  die  tithet  of  anoter  |car  were  demanded. 


c 


H.  5  Ja.  A.  D.  1607.    C.  B. 
Cahb  V.  Ibmi.    [Yelv.  1 !».]    1  Br.  fc  G.  98. 


OBB  sued  a  prohibition  in  the  Con^mon  Fleas  against  Hunt,  parson  of  D.  WboB  asqg- 
in  Kent,  ana  suggefted  a  modus  dednumdi  as  to  part  of  the  tithes  de-  f^''"'"  **  P*'*^^ 
manded  against  him  in  the  spiritual  court,  and  as  to  the  residue  suggested  a  ^kJ^T*''^'- 
contract  executed  and  performed  between  him  and  the  parscm  in  satisfocdon  of  p,^  wSShT^ 
die  residue;  and  because  he  did  not  prove  his  suggestion  within  six  mooAs,  ]ionift«,.aad 
Hunt,  the  parson,  had  a  consultation  and  costs  assessed  by  the  conrt  at  b%s.  pwrtljoCa  cqhp 
and  damages  SOt.  which  by  the  statute  2  K  6.  shall  be  doubled,  b«t  ki  tra«b  ^'^J^^^ 
there  was  no  judgment  given  to  recover  them,  viz.  ideo  amsideraf  ui  qmd'  ^IJJjh^^on^ 
recyperei  was  omitted ;  yet  Hunt  thinking  that  all  was  perfect,  brought  debt  in  enwe,  ik>  eoats 
the  CcMnmon  Fkaa  for  the  costly  &c.  ana  declared  on  tne  whole  matter  su/mto,  can  be  given 
and  that  damages  were  assessed,  super  fuo  tmc  cansiderai*  fuk  quod  rtcupepei^  »!»«  ddaaltof 
&c.  and  that  the  costs  were  not  paid,  per  quod  actio  accreoit^  &c.  and  thereupon  ^^^^'^  ^ 
he  recovered  against  Cobb  by  non  sum  Mbmudus :  and  thereupon  Cobhbvpi^l  ^^ 
enor  tarn  ta  recordo  et  processu,  &e.  ot  the  prohibition,  a3  of  the  debt  for  th« 
costs ',  and  assigned  generally  for  error,  that  the  judgment  in  the  Commoa 
Fleas  should  be  for  Cobb  where  it  was  for  Hunt.    But  Yekeriou  aUeged 
two  errors  in  special     1.  That  there  was  no  iudgmeat  in  the  pfohlbition  Ux 
recover  the  costs,  but  only  an  assessment  of  them,  without  more,  which  is  not 
sufficient ;  for  the  assessment  alone  is  but  matter  of  office  in  the  courts  but  no 
judgment  of  the  court  that  will  bind.    QuodfuU  concessum  per  toktm  curiam^ 
2.  Error,  that  no  costs  at  all  ought  to  be  assessed  or  adjudged  in  the  case 
supra ;  because  the  prohibition  is  grounded  as  well  on  a  modus  dednumdi, 
which  wants  proof,  as  on  a  contract  netween  the  parties,  which  does  not  want 
pmof  >  and  the  suggestion  being  entiie,  and  part  of  it  wanting  no  proof,  they 
cannot  give  any  costs  at  all  3  for  that  is  only  where  the  whue  matter  in  the 
sBggestion  wants  proof ;  so  the  joining  of  the  contract  with  tht  manner  of 
tithing  privileges  the  whole  m  to  oosta :  but  they  may  giant  a  consultation  as 
tothat  part  of  the  suggestion  of  the  mamier  of  ihetkhing,  and  ito^        remdm^* 
QuodfuU  concessum.    So  both  the  judgments  reversed*    Quod  uota, 

£.  5  Ja. 
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y^^J        E.  5  Ja.  A.  D.  1607.    C.  B.    Man  v.  Samerton.    [1  Br.  &  G.  94.] 

1.  Beech  was  rTIHE  plaintiflf  being  parson  of  Henley,  brought  an  action  of  debt  for  six 
nid,  bj  the  X  hundred  pounds,  upon  the  statute  of  E.  6.  for  not  setting  forth  tithes  of 
noito^d  brr  ^^^>  '^^  ^^  plaintiff  shews  that  the  defendant  had  cut  down  two  hundred 
but  in  a  ooantry  1<M^  ^  wood,  to  the  Talue  of  two  hundred  pounds,  and  saith,  the  tenth  part  of 
where  weed  b  that  did  amount  to  two  hundred  pounds,  and  so  he  brought  his  action  for  six 
■caree,  and  it  U  hundred  pounds  upon  the  statute,  and  the  plaintiff  was  non-suit  for  one  fkult 
'^P'!^  d!!^!^  ^  ^  declaration,  for  whereas  he  means  the  price  of  the  wood  to  be  two  ban- 
no^the  shall  be  ^^  poonds,  it  Was  mistaken,  for  it  should  have  been  two  thousand  pounds,  for 
f .  SSIm  cmAfuip  ^  demanded  more  for  the  tenth  part  than  the  principal  is,  by  his  own  shewing, 
for  which  tithe  and  Tanfield,  J.  held,  that  beecn,  by  the  common  law,  is  not  timber,  and  ao 
shall  be  paid,  b  it  was  adjudged  in  Cory  and  Paget*s  case,  and  it  was  held,  that  tithes  shall  not 
""^^th^^f  tw  -  ^  P^^  ^^^  beech  above  the  growth  of  twenty  years  in  a  common  country  for 
S^^ears^tttfor  "^^^  •  ^  ^^  Buckinghamshire ;  for  there  it  is  reputed  timber,  but  in  a  plenti- 
wood  which  b  ^  country  of  wood,. it  is  otherwise,  for  there  it  u  not  timber,  and  tithes  shall 
not  timber,  be  paid  for  such  wood.  Silva  cctdaa,  for  which  tithes  shall  be  paid,  b  under 
tithes  *^|J^  the  growth  of  twenty  years,  but  tithes  shall  be  paid  for  such  wood  which  is  not 
i^e^emirtfa  *"^^*  which  is  alxm  the  growth  of  twenty  years, 
of  twenty  years. 


1.  A  reservation 
by  lessee  for 


H.  5  Ja.  A.  D.  1607.   B.  R.    Meadhouse  v.  Taylor.   [Noy,  ISO.] 

A  PROHIBITION  for  a  suit  in  the  spiritual  court,  for  tithes  of  rent  in 
yj,   .    -     .  London.    It  was  held  by  the  court,  that  by  37  H.  8.  cap.  12.  the  suit 

who  leases'for"'  ^^^^  ^  ^^  before  the  mayor  of  London,  by  complaint  in  writing,  and  not  by 
years  to  A.,  b  word  of  mouth  only,  in  nature  of  a  motutrans  de  droit,  declaring  aU  the  title. 
not  sufficient  to  And  if  the  suit  be  in  the  spiritual  court  for  tithes  in  London,  that  court  may 
bind  him  in  the  grant  a  prohibition,  and  yet  that  court  has  not  power  to  meddle  with  them. 
naTti^  M-  ^*  ^*  ^^^  resolved,  that  a  reservation  by  lessee  for  life,  who  leases  for  years 
cording  to  that  ^  A.,  is  not  sufficient  to  bind  him  in  the  I'eversion,  to  pay  tithes  according  to 
rate.  that  rate. 

S.  A  rentfor  3.  That  a  rent  for  half  a  year,  and  afterwards  for  another  half  year,  is  a 

^  %'^^"  ^^  yearly  rent  within  the  meaning  of  the  decree,  and  note,  as  the  same  was  last 
half  Tear^is  a     ^^^^  ^'  °^^  intended  last  before  the  decree,  but  before  the  demand  of  the  tithes. 

joufj  rent  witUn  the  meanins  of  the  decree.  And  ai  ike  iome  «af  lasi  ki,  b  not  intended  last  before  the 
decree,  but  before  the  demand  of  tithes. 

H.  5  Ja.  A.  D.  1607.     B.  R.    Anon.    [Noy,  132.] 

1.  Copyholder  TN  a  long  prohibition,  it  was  agreed  by  the  court,  that  a  copyholder  of  an 
of  inheritance  X  inheritance  may  prescribe  in  the  name  of  his  lord  to  be  discbai^ged  of  tithes. 
SYhHISie^f  And  that  in  44Eliz.  Crawch  against  Fryer, {I)  it  was  adjudged  accordingly. 
Ms  lord,  to  be  ^^^  Serieant  Hatton  vouched  Brewer  and  Vesey^s  case,  in  an  action  of  trespass 
discharged  of  in  the  Exchequer,  that  if  the  parson  of  a  church  which  b  not  impropriate  lease 
tithes.  his  glebe^  the  lessee  shall  pay  tithes.     But  otherwise  if  it  had  been  an  impro- 

«.  If  the  parson  prfate  church,  because  of  the  statute  of  [31]  H.  8.  of  dissolutions.  And  that 
&Ster   ''  ^^  ™^^^  accordingly.    Note,  Dyer,  43  a. 

lease  hb  glebe,  the  lessee  shall  pay  tithes.  But  otherwise  of  an  iroproprbte  church,  because  of  the  stat  31 
H.  8.  c.  13. 

(1)  AnU,  149. 

,^^^  E.  6  Ja.  A.  D.  1608.    B.  R. 

^^JJJ^  Oliver  V.  Collins.    [Yelv.  126.]     1  Br.  &  G.  100. 

Where  it  was  fTIHE  plaintiff  brought  debt  on  the  statute  for  not  setting  forth  of  tithes, 
moTed  in  arrest  X  and  shewed  that  he  is  parson  of  the  parish  church  of  parva  Lavar  ta  com* 
tiiit\?plaintiff  ^^^^9  *"^^  ^^^  ^^  defendant  had  so  many  acres  ta^  paroch*  de  paroa  Lacar 

had  declared  on  ^C^*^ 

a  statute  made  4  Nov.  t  £.  6.  and  that  there  was  no  sncb  statate,  for  the  pariiament  commenced  1  £.  6.  and  con- 
tinued by  prorogation  till  4  No?.  2  £•  6.  the  coort  held  the  declaration  good,  as  aU  the  precedenU  were  so. 
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sown  with  wlieaft,  whereof  the  taath  levered  firom  the  aine  parts  came  to  £28.  ^  1M6. 
And  shewed  that  the  defendant  apud  paroamLaoarpradici'  took  and  carried  away 
the  wheat,  not  setting  out  the  tithes,  contrary  to  the  statute,  whereby  he  for- 
feited ^60,  which  the  plaintiff  demanded  treble  value,  &c.  to  his  damage  j£  100, 
and  on  nil  debet  it  was  found  for  the  plamtiff,  and  alleged  in  arrest  of  juidgment, 
1 .  That  the  statute  was  misrecited  3  for  where  the  plaintiff  declares,  quod  cum 
4  Nacemb*  2  E.  6.  it  was  enacted,  &c.  it  was  said,  there  is  no  such  statute,  for 
the  parliament  began  I  £.  6.  and  continued  per  prorogationem  till  4  NaoeM 
2  £.  6.  So  the  plaintiff  b  mistaken  in  it.  Sed  non  allocatur;  for  a  hundred  pre- 
cedents are  contrary :  and  in  respect  of  the  continual  use  to  lay  the  statute  in 
this  form  as  the  plaintiff  has  dedaved,  the  court  said,  they  would  not  alter  jt, 
for  that  would  be  to  alter  all  the  judgments  that  were  ever  given  in  this  court. 
In  the  case  of  Barnard  v.  Coiterdam,  which  concerned  the  Earl  of  Ckmrick€ard, 
(with  whom  Yeherton  was  counsel,)  it  was  resolved,  that  the  issue  being  on 
the  -custom  of  tithing,  which  is  found  against  the  defendant,  he  shall  pay  the 
value  expressed  by  the  plaintiff  in  his  dedaraticm  5  because  by  die  collateral  mat- 
ter pleaded  in  bar,  the  declaration  is  confessed  in  the  whole. 


T.  6  Ja.  A.  D.  1608.    B.  R. 
Burges  and  Dixon  v.  Ashton.    [Yelv.  128.] 

THE  .defendant,  vicar  of  A.,  libelled  severally  against  the  plaintiffs  in  the  Where  a  victf 
spiritual  court,  for  small  tithes,  and  also  for  herbage,  wood,  nulk ;  the  libelled  seTeral- 
plaintifis  joined  in  prohibition,  and  surmised  for  all  (but  for  small  tithes)  a  ^  •gainst  per« 
custom  of^tithing.    And,  per  totam  curiant,  the  prohibition  is  not  well  brought  ^^^^||^|, 
in  both  their  names )  for  the  suit  below  being  upon  several  libeb,  they  cannot  not  good»  but 
join  in  a  prohibition,  for  the  tortious  vexation  01  the  one  does  not  extend  to  the  oMtter  being 
the  other,  no  more  than  two  can  join  in  an  action  for  slanderous  words  3  as  <>n  a  costom 
appears.  Dyer,  quodnota.    Yet  the  court  did  not  grant  any  consultation,,  be-  enable  at  com- 
cause  the  matter  being  on  a  custom  triable  by  the  common  law,  they  of  the  ^^  refiued  a 
spiritual  court  were  justly  prohibited,  though  not  in  such  due  form  as  they  comultation, 
ought  to  be  3  and  therefore  they  awarded  that  the  phuntiffs  should  make  several  and  directed 

declarations,  and  so  proceed  as  upon  two  prohibitions.  ^\  aevenl 

'  '  *  declaratioDs 

should  be  made,  and  the  prooeeduigs  be  as  upon  several  prohibitions. 


B 


T.  6  Ja.  A.  D.  16O8.    B.  R. 
Edmonds  v.  J5oo/A.  [Yelv.  131.]   1  Gw.228. 

^OOTU,  parson  of  B.  in  Suffolk,  leased  all  his  tithes  of  200  acres  of  land,  A  lease  of  tithes 
^  whereof  Rabbit  was  then  seised,  to  him  and  hb  wife  and  the  heirs  of  for  life,  being  a 
Rabbit,  to  ihe  said  Rabbit  by  indenture,  habend'  from  Mich'  next  to  him  ^'^^^^li.fT**** 
and  his  heire  during  the  life  of  Booth  ;  Rabbit  died,  and  E.  his  wife  had  ^^^  "^ 
these  200  acres  for  her  jointure ;  she  married  Fowler,  who  demised  the  200 
acres  to  Edmonds  the  plaintiff,  and  the  heir  of  Rabbit  granted  also  to  the 
pluntiff  the  tithes  of  these  acres  at  mil,  and  being  sued  by  Booth  for  tithes  in 
the  spiritual  court  against  his  own  lease,  he  brought  a  prohibition  on  the 
matter  aforesaid  ;  and  upon  demurrer  it  was  adjudged  for  the  defendant,  and 
that  he  should  have  a  consultation :  wherein  the  point  was,  whether  the  lease 
was  void,  because  it  was  to  commence  at  a  day  to  come,  and  it  was  for  life  ? 
And  Flbmino,  Ch.  J.  Fbnneb  and  Williams  conceived,  that  it  is  void  ;  for 
ahhongh  the  tithes  axe  spiritual,  and  are  not  extinct  in  the  land,  yet  in  the 
conveyance  of  them,  they  ought  to  follow  the  nature  of  the  land,  rent  or  other 
hereditaments,  whidi  being  tit  ewe,  as  6  Hen.  7.  3.  Is,  cannot  be  granted  to 
commence   at  a  day  to  come,  iip  an  estate  for  life  be  limited;   and  as 
21  Hen.  6.  46.  tithes  are  always  in  eue.    But  by  Yblvbbton  and  Cboobx 
contrary  ;  for  here  the  lease  is  made  but  of  those  tithes,  which  should  be  due 
for  the  land  of  which  Rabbit  was  then  owner,  so  that  it  does  not  enure  by 
way  oi  interest,  but  by  way  of  discharge  and  retainer,  for  Rabbit  cannot  have 

tithes 
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MtS.  iMiis  ti  Ml  mm  taAd ;  atidl  ilien  ft  diichiirg^  may  wdl  commeiice  at  a  d«f 
to«MM>  wto  b«  diadbwiged  from  sah  to  a  iiiiU>  ot  such  like.  But  by  the 
ddef  jus^k^  and  Wiluavs,  aft  the  leafte  is  pleaded,  it  cannot  be  taken  to 
eftare  by  way  of  ^diarge ;  for  the  plaintiff  pleads,  by  force  wliereof  Rabbit^ 
was  MMed  of  the  tithes  to  him  and  his  heirs  for  the  life  of  Booth  ;  so  that 
the  f^intiff  hffvhig  pleaded  it  by  way  of  interest,  they  as  judges  cannot  intend 
Dr  oonstrae  it  otherwise.  And,  by  Flbvihg,  Ch.  J.  this  lease  cannot  enure 
by  way  of  fischarge,  for  there  are  no  snch  words  in  the  lease ;  which  proves 
it  was  not  intended  by  the  parties  to  operate  but  by  way  of  interest,  and  that 
was  mote  benefioiai  for  ths  lessee  5  for  if  it  should  eoxare  by  way  of  dischaiige 
only,  it  is  such  a  privilege  annexed  to  the  land,  as  cannot  be  granted  over ;  bat 
if  by  way  «f  interest,  it  may  well  be  granted  over.  And  so  much  appears 
also  in  this  case  5  for  the  wife  of  Rabbit  is  owner  of  the  land,  but  the  son 
takes  upon  him  to  be  owner  of  the  tithes,  which  cannot  be,  if  the  first  lease 
had  enured  by  way  of  discharge.  And  Yelvbbton  inclined  much  thereto, 
that  the  pleaifing  of  the  lease,  and  of  the  seisin  by  force  of  the  kase,  was  not 
good.     Quod  nota. 

H.  6  Ja.  A.  D.  1608.  Jnan.  [1  Br.  &  G.  SO.] 

If  one  let  out  T^  ^  set  out  my  com,  and  after  take  it  away,  the  parson  may  sue  me  in  the 
his  com  aiid  -"-  spiritual  court,  or  bring  an  action  of  trespass  against  me ;  but  if  the 
after  take  it       parson  sne  in  the  spiritual  court  a  stnmirer  for  takinc  away  the  tithes  which 

tpirkual  cotirt»  or  by  acdoD  of  trespass ;  but  if  the  parson  sue  a  stranger  in  tbe  spiritnal  court  for  taking  away 
tithes  set  out,  iwe  iaours  a  ^reanmlre. 

• 

H.  6  Ja.  A.  D.  I6O8.    C.  B.  Jnon.  [1  Br.  &  6. 31.] 

If  abishop  ^PWS  couTt  Were  of  opinion,  that  where  a  bishop  holds  hmd  disdiarged 
hold  land  dis-  J-  of  tithes,  and  makes  a  fooffmerit  of  the  land,  the  feoflee  shall  be  dis- 
cbuged  of         charged  of  tithes ;  and  the  like,  if  the  King  have  ancient  forest-land  disdiarged 

ItlthL'pur-  ^  ^^^>  ^^  ^^  ^^S  g™'^  ^^  ^^'  *^  grantee  is  discharged  of  tithes; 
chaser  shall  be    and  it  is  a  general  rule,  that  he  who  may  have  tithes,  mi^  be  dischaiged  of 

discbatted;  so    tithes, 
if  the  King 

grant  forest  land  which  he  had  discharged  ;  and  it  is  a  general  rale  that  he  who  may  luiTe  tithes  may  be  dis- 
charged of  them. 

M.  6  Ja.  A.  D.  1608.     C.  B.  Langdale's  case.  [12  Co.  59-] 

l«Eapm»  TN  the  case  of  Langdale  in  this  very  term,  in  a  prohibition  to  the  high 

^T^^Tk^a^  conmiissioner^  two  joints  were  mo^,  the  one,  if  a  fome-oovert  may  sue 

die^one  ftwuMled  ^  &Umony  before  the  mgh  commissioners ;  the  other,  if  the  court  of  commoa 

n[Km  a  sugges-  P^  ^^7  8^^^  ^  prohibition,  when  no  plea  is  pendent  in  the  common  pleas ; 

tion,  the  ^Sber  as  in  this  case  no  plea  can  thoe  depend  betwixt  husband  and  wife.    And  for- 

upon  record ;  asmuch  as  this  concerns  the  jurismcdon  of  the  court,  this  was  first  of  all 

upon  sugges-  debated ;  and  divers  objections  were  made  against  it. 

^'b^^Kind-  ^  ''^^^  ^^  ^^"^  ^^  °^  jurisdiction  to  hold  plea  without  an  original, 
mg,butthesug-  unless  it  be  l^  privilege  of  an  attorney,  officer,  or  ckrii  o£  the  court,  unless 
sestion  is  the  that  it  be  an  especial  case,  viz.  wlien  there  is  an  action  there  depending  for 
foundation  j  the  same  cause  $  then  it  was  agreed  that  a  prohibition  ^aU.  be  awarded  out 
wfaenT^^M  is  ^^  ^^  common  pleas,  in  respect  that  the  court  had  an  action  there  depending 
pei^ingf  ^  for  the  same  cause,  and  so  being  possessed  of  the  cause,  it  gave  the  court 
2.  Both  B.  R.  jurisdiction  to  award  prohibition  out  of  the  same  court :  and  for  that  the  pro- 
and  C.  B.  may  hibition  ought  to  recite,  quod  cum  tak  plackum  pendet,  ^.  and  the  defendant, 
?^^P<^^>^^-     pendetUepiacUopnedictOfhs^ik^nmiedincotut'^da^  and  with  thb  accords 

c^mrlawis    F- N.  B.  43.  g.  where  it  is  saU,  that  if  aman  besuedin  the  oommon  pleas 

instead  of  an  Sot 

origmal,  and  a  prohibitkm  of  itseifi  where  no  plea  is  depending. 
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tor  m  tiefput,  if  the  pbintiff  abo  sue  in  tlM  ooart-chriidui  fot  ik/t  BAnft  1606. 
came,  the  dkefendant  may  tue  for  this  in  the  cominon  jrfeas,  and  shali  have  a  >^"^< 
ptohibitioQ  then  directed  to  the  judges  ;  and  ao  always  when  the  natter  ii 
peodoit  in  tlie  common  pleas,  if  suit  be  for  the  same  cause  in  coort-christian, 
he  shall  have  a  prohibition ;  bnt  a  man  shall  have  a  mohibitidn  out  of  the 
chaaeery  or  king  s  bench  upon  h'ls  surmise^  smmising  tnat  he  is  sued  in  court- 
duistian  for  a  temporal  cause.  And  2  Edw.  4. 1 1.  6.  was  cited,  where  it  is 
held  that  ne  admiiUUf  which  is  a  prohibitioD,  doth  not  lie  unless  that  the 
qmare  impedit  be  pendent. 

But  it  was  answered  and  resolved  by  Cokb,  Ch.  J«  WAEavaroir^  Danul, 
and  FoavBB,  Justices,  that  the  common  pleas  may  award  a  prohibition, 
although  that  no  suit  be  there  pendent,  for  this,  that  the  common  pleas  is  the 
principal  court  of  common  law  for  common  pleas  >  for  it  belongs  to  the 
jurisdiction  of  the  common  pleas  to  determine  all  common  pleas. 

Cammmnia  fUiciia  turn  tequaniur  cmiam  notiram,  as  it  is  enacted  by  Magna 
Ckarta,  whidi  hath  thirty-two  times  been  confirmed  by  other  acts  ik  parlia- 
ment 3  then  if  the  ecclesiastical  judges  incroach  upon  the  jurisdiction  of  the 
ooramon  pleas  to  hM  plea  of  any  thing  against  the  common  law  of  the  land^ 
or  o£  any  thing  triable  by  the  law,  there  the  principal  court  of  common  law 
shall  grant  a  prohibition,  and  that  without  original  writ,  for  divers  causes. 

1.  For  that  no  origind  writ  of  prohibition  which  issues  out  of  the  ^ancery 
is  retnmaUe  either  into  the  king's  bench  or  common  pleas,  but  is  directed  to 
the  judge  or  party  or  both,  and  is  not  returnable  at  all ;  but  it  appears  in  the 
register,  that  if  die  prohibition  be  contemned,  then  the  chancellor  may  award 
an  attachment  to  pun^h  this  contempt,  returnable  either  in  the  common  pleas 
or  in  the  king's  bench :  but  an  attachment  in  such  case  is  but  as  a  judidai  writ  ^ 
and  this  appears  by  the  register,  foL  3d.  And  if  the  attachment  in  such  case 
be  returnable  into  the  common  pleas,  &c.  the  plaintiff  in  the  dedaratioa  shall 
make  mention  of  an  original  wiit  in  the  chancery,  and  of  the  eontempt,  &e. 

2.  There  was  great  reason  that  no  original  writ  of  prohibition  shall  be 
returnable,  for  the  common  law  was  a  prohibition  in  itself>  and  be  who  did 
incroach  upon  the  jurisdiction  of  it  incurred  a  contempt ;  and  with  this  agree 
our  books,  as  9  H.  6.  56.(1)  in  attachment  upon  a  prraibAtion  in  the  common 
pleas,  before  Wiluam  Babikoton,  then  chief  justice  of  the  bench,  ooncem- 
mg  a  suit  in  court-christian  of  tithes  of  gross  trees :  and  there  Fdikarp,  the 
serieant,  took  exception  to  the  count,  for  this,  that  the  plaintiff  in  his  count 
did  not  declare  upon  any  statute,  nor  that  any  prohibition,  seil.  original  writ, 
was  directed  unto  him.  And  there  it  is  held  that  the  statute  of  45  Edw.  3.  and 
the  common  law  also  was  a  prohibition  in  itself;  and  thus  the  nde  of  the 
book,  19  Hen.  6.  54.  prohibition  for  this,  that  one  had  sued  in  a  court-baron 
against  the  common  law  i  and  there  Aseue  said,  the  statute  is  a  prohibition 
in  itself,;  and  so  it  is  held  in  8  Rich.  2.  title  Aiiaekment  mr  Prokibkum,  15. 
iJaU  by  Clapton,  in  the  common  pleas,  who  then  was  a  serjeant,  that  if  a 
plea  be  held  in  coort-cfaristian,  whidi  belongs  to  the  court  of  the  King, 
without  any  prohibition  ta  facto,  die  plaintiff  shall  have  an  attachment  upon 
a  prohibition,  iior  this,  that  the  law  is  a  prohibition  in  itself;  ifer  by  the  law 
they  ought  to  hold  no  plea,  but  that  which  doth  belong  to  their  jurisdictionV 
qucdfiai  canee$aum,  ^c.  R^$ter  77  Ettrepmmt,  Frctofunm  quod  mkihea$,  ^-c. 
lUz.  N.  B.  259.  Regiiter  1 12.  Supenedau  to  a  eonrt-bartm,  for  holding  ]4ea 
vid  armit,  for  above  ibrty  shillmgs ;  and  F.  N.  B.  a  writ  of  consultation  is 
as  much  an  original  as  a  prohibition,  yet  thecoounon  pleas  hath  granted  infi- 
nite consultations  5  ergo  prohibitwiis,  q»  kabei  Jwmdietumem  alwivenS,  kobet 

JuriodkikmemUgflndi;  and  one  writ  is  as  original  as  the  other. 

Note,  there  are  several  writs  of  express  prohibition,  (kU.  prohibitions  vrith 
this  word,  prokAamu  voUs,  and  letters  in  nature  of  prohibitions,  as  sitperiedeas, 
by  which  it  is  commanded,  quod  ^uperutf  m  fhcUo  prtedkt' .  And  an  injunction 
is  a  prohibition  also  in  its  nature,  for  the  words  are  an  injunction  to  the  party, 
not  to  the  j  w^ ;  and  a  tupenedeui  is  to  an  officer  or  judge,  not  to  the  party. 

Express  proUbitions  are  in  twomannerB,  the  one  foiuided  upon  a  suggration, 

the 

(1)  Ante,  33. 


CASK. 


176  TCniE  CASBS. 

160B.  the  otiber  fipoa  ttcfftd;  upon  tuggestioa  where  no  plea  is  pendent,  but  the 
LAvoDAEi's  suggeBtion  18  the  foundation,  for  it  is  not  so  when  a  plea  is  pendent ;  upon 
lecord  when  a  plea  is  pendent.  Prohibitions  founded  upon  record,  as  ne 
admittas,  Sfx.  ought  to  recite  the  plea  pendent,  for  all  those  which  are 
founded  upon  record  ought  to  recite  a  plea  pendent.  So  a  writ  to  the  bishop 
to  admit  a  clerk,  is  a  ju(Scial  latitat,  as  Dyer  defines  it ;  and  as  to  the  book  of 
2  £dw.  4.  it  is  well  agreed,  that  this  does  not  lie  in  the  common  pleas,  unless 
a  quare  impedU  be  depending ;  for  this  ought  to  rec^ite  a  writ  to  be  depending : 
and  it  should  be  against  reason  to  restrain  any  to  present,  or  to  make  waste  by 
atrepmcnt,  unless  that  a  writ  be  pendent :  and  as  to  the  opinion  of  Fitzkerbert, 
it  was  affirmed  for  good  law,  for  every  one  agrees  it,  that  if  a  plea  be  pendent 
in  the  common  pleas,  then  a  prohibition  there  lies,  and  the  pendency  or  not 
pendency  of  a  plea  is  not  material  for  divers  causes. 

1 .  The  pendency  of  a  plea  may  give  a  privilege  to  the  party,  but  no  juris- 
diction to  the  court  in  a  collateral  suit ;  and  there  is  a  diversity  betvnxt  pri- 
vilege to  the  party,  and  jurisdiction  of  court,  for  a  plea  pendent  may  give 
priiolege  to  the  party,  eundo^  redeundo,  et  monmdo,  but  doth  not  give  jurisdic- 
tion to  the  court  to  hold  plea  by  bill  by  collateral  suit  against  any  other,  as 
an  officer,  attorney,  or  clerk  may. 

2.  The  prohibition  in  such  a  case  where  plea  is  pendent  is  no  process  judicial 
upon  the  record,  for  it  is  a  collateral  suit. 

3.  If  the  common  pleas,  which  is  the  proper  court  for  common  pleas,  cannot 
grant,  a  prohibition  vnthout  a  plea  pendent ;  certainly  the  king's  bench,  which 
holds  plea  of  common  pleas,  by  secondary  means,  cannot  do  it  *.  and  so  the 
Archbishop  of  Canterbury,  in  his  articles  concerning  prohibitions,  holds  that 
neither  the  one  court  nor  the  other  may  grant  prohibitions  in  such  a  case  ; 
but  inasmuch  as  the  commMsn  law  is  instead  of  an  original,  as  has  been  said, 
both  courts  may  grant  it. 

4.  Infinite  precedents  may  be  shewn  of  prohibitions  out  of  the  oouunon 
plei^,  without  recital  of  any  plea  pendent,  as  is  agreed  on  the  other  part ;  and 
true  it  is,  that  it  ought  not  to  be  so,  if  the  court  have  not  jurisdiction  to  grant 
any  without  plea  pendent.  Every  petty  clerk  of  the  common  law  shall  have 
by  his  privilege  a  prohibition  without  plea  pendent  3  a  fortiori  the  common  law 
itself  may  prohibit  any  one,  who  against  tne  common  law  shall  incroach  upon 
its  jurisdiction,  and  enquire  of  things  done  against  the  jurisdiction  of  the 
court.  Plea  pendent  is  cause  of  privilege  and  not  of  jurisdiction,  4  £d.  4.  37. 
37  Hen.  8.  4.  Action  or  information  upon  the  statute  of  2  Hen.  5.  c.  5.  is 
but  an  information  to  the  court  of  wrong  done  to  the  common  law,  for  this,, 
that  no  orignal  writ  lies,  as  upon  pena)  law,  upon  malum  prokUnttoHf  this  is, 
mahon  instfde  quo  curia  mtelUgt  et  vtformari  vohtU. 

5.  A  precedent  is  in  22  Edw.  4.  where  a  prohibition  was  granted  out  of 
the  common  f4eas,  for  that  the  plaintiff  might  have  a  writ  of  false  judgment 
at  the  common  law:  the  record  itself  agrees  with  the  report. 

6.  Officers  and  clerks,  as  well  in  the  common  pleas  as  in  the  exchequer,  and 
banners  of  the  King  in  the  exchequer,  may  have,  by  privilege  of  court,  a  pro- 
hibition without  original  $  a  fortiori  the  law  itself  shall  have  greater  privilege 
than  an  officer  or  derii,  and  certainly  to  enforce  the  party  to  bring  an  action, 
will  be  a  means  to  multiply  suits  to  no  end,  for  the  .law  itself  in  Ed.  4.  fb.  37. 
if  any  man,  upon  the  statute  of  2  Hen.  5.  for  not  delivering  of  a  libel,  be  brought 
into  the  common  pleas ;  and  if  he  cannot  have  a  prohibition  without  such 
suit  this  shall  be  a  cause,  as  hath  been  said,  to  multiply  suits,  and  is  against  the 
public  weal  5  for  he  will  bring  his  action  upon  the  statute  before  that  he  will 
DC  deprived  of  his  prohibition,  and  by  that  he  gives  himself  cause  of  prohibi- 
tion }  every  prohibition  is  as  well  at  the  suit  of  the  King  as  of  the  party,  as 
is  hdld  in  28  Edw.  3.  97.  false  Latin  shall  not  abate,  nor  excommunication  in 
the  plaintiff  is  no  plea ;  for  this  is  the  suit  of  the  King,  as  well  for  his  juris- 
diction as  for  the  party,  who  by  law  may  choose  his  court,  15  Edw.  3.  title 
Corody  4.    The  King  may  sue  for  this  contempt  where  he  pleases. 

Note,  that  although  the  original  cause  was  in  the  king's  bench  for  corody, 
excommunication  is  no  plea  in  disability  of  the  plaintiff,  because  it  is  the  suit 

of 
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of  the  King  tot  contempt  to  his  law.    Vide  21  Hen.  7. 71.  Kd«ra76.  In  quote        1608. 
mm  admuit,  4  Edw.  4.  37.  for  not  delivery  of  a  libel^  in  the  common  pleas»     lawodalb's 
and  then  he  shaU  have  a  prohibition  by  ul  the  justices.    So  upon  the  statute      ^^"* 
of  2  Edw.  6.  cap.  13.  for  suing  for  tithes  where  there  is  a  prescription,  &c.  ^^^ 

and  this  shall  be  to  introduce  multiplication  of  suits,  when  himself  gives 
cause  of  prohibition,  38  Hen.  6. 14.    22  Edw.  4.  20.     13  Edw.  3.  title  Pro-      v 
hibition,  11.    Afiker  a  judgment  in  the  common  pleas,  after  which  the  patron 
sues  the  recoveror  in  chuicery,  surmising  equity,  attachment  upon  a  prohibition 
out  of  the  common  pleas,  yet  no  plea  pendent. 

Note,  the  reporter  reports  this  attachment  to  issue  out  of  the  common 
plea,  for  the  chancellor  would  not  prohibit  him. 

32  Hen.  6.  34.  An  attorney  in  tne  palace  assaulted  and  menaced,  the  court 
shall  take  a  bill  and  inquire  of  it,  4  Edw.  4.  36, 37.  there  a  prohibition  without 
view  of  libel,  for  this,  that  action  was  pendent.     Statham,  Prohibition,  3. 

Prokilnium  wper  artiadosy  title  Prohibition,  plea  5.  gives  a  prohibition 
before,  to/,  coramjmtkiarm  noitris  apud  fVest.  vide  F.  N.  B.  fol.  69.  b.  in  a 
writ  of  jMRf,  Reguier  Judu:  coram  jugticiariis  nostris  apud  West,  is  the  common 
pleas  F.  N.  B.  64.  d.  38  Edw.  3.  14.  stat.  2  Edw.  6.  cap.  13.  such  courts 
grant  prohibition  who  have  used  to  grant  them  ;  Hak*%  case  in  my  reports. 
Note,  the  reason  that  many  prohibitions  were,  granted  in  the  king's,  bencn,  for 
that  no  writ  of  error  lies  but  in  plaints. 

M.  6  Ja.  A.  D.  1608.    C.  B. 
The  Case  of  Modus  Dedmandi.    [13  Co.  12.] 

OHERLET,  Serjeant,  moved  to  have  a  prohibition,  because  that  a  person  Onemajbedb- 
•^  sued  to  have  tithes  a£siha  cadMa  under  twenty  years  growth  in  the  Weild  2*'*^  ^^*™o/ 
of  Kent ;  where  by  the  custom  of  it,  which  is  a  great  part  of  the  country,  ^haTiira^n- 
tithe  of  any  wood  was  never  paid.    And  if  such  a  custom  tn  ntm  deamando  nenof  wtjt: 
for  all  lay  peoj^e  within  the  saia  Weild,  were  lawful  or  not,  was  the  question  3  1.  By  the  Isw 
and  to  have  a  prohibition  it  was  said,  that  although  one  particular  man  sbaU  ofthen«]o,that 
not  prescribe  m  wm  decimando,  yet  such  a  genoal  custom  within  a  great  j*' ^  ^!!!|!^'^ 
country  might  well  be,  as  in  43  E.  3.  32.  and  45  E.  3.  Custom  15.    It  was  ||^,2^tbe^d 
presented  in  the  King*s  Bench,  that  an  abbot  had  purehased  tenements  after  of  ootls,  qnar- 
the  statute,  &c.    And  the  abbot  came  and  said,  that  he  was  lord  of  the  town,  iici»  bricks, 
&c.    And  the  custom  of  the  town  was,  that  when  the  tenant  cesseth  for  two  ^^  ^^  ^*  ^« 
years,  that  the  lord  might  enter  until  agreement  be  made  for  the  arrearages  -,  S^^^*^|^^' 
and  that  he  who  held  these  tenements  was  his  tenant,  and  cessed  for  two  aaer-pastore  of 
years,  and  he  entered :  and  the  rule  of  the  court  is,  beoiuse  it  was  an  usage  » meadow,  &c. 
only  in  that  town,  and  not  in  the  towns,  that  is,  in  the  country  adjoining,  he  nor  of  rakingi, 
was  put  to  answer.    So  as  by  the  same  it  appears,  that  a  custom  was  not  "or  of  wjxxl  to 
good  in  a  particular  town,  which  perhaps  might  be  good  and  of  force  in  a  ^^j ,  "'  **' 
oonntry,  &c.    See  40  Ass.  21  and  27.  39  E.  3.  2.    A  custom  within  a  town,  hedgesZ&c. 
that  an  infant,  &c.  might  alien,  is  not  good  -,  but  yet  such  a  custom  within  2.  By  th«  sta- 
Kent,  has  oftentimes  been  adjudged  to  be  good.    See  7  H.  6.  26.  b.  16  E.  2.  tatte  of  the 
Prescription,  53.  I>yer,  365.  22  H.  6.  14.  21  E.  4.  15.  and  45  Ass.  8.    See  j^™*  ^^li^^ 
Doctor  and  Student,  lib.  2.  c.  55.    A  particular  country  may  prescribe  to  pay  ^^  ^  EdirT 
no  tithes  for  com,  hav,  and  other  things,  but  that  is  with  this  caution,  so  as  3,  &c. 
the  minister  have  sufficient  portion  besides  to  maintain  him,  to  celebrate  divine  3.  By  pririlege, 
service :  and  fol.  172.  it  was  holden,  that  where  tithes  have  not  been  paid  of  » ^boae  of  St. 
miderwoods  under  twenty  years  growth,  that  no  tithes  shall  be  paid  for  the  f^^j^E,,  JJUj" 
same,  because  that  they  do  not  renew  nor  increase  from  year  to  year,  so  as  the  CisterSwas,' 
they  are  not  due  to  the  parson  but  by  custom.    And  he  says,  fol.  174.  that  Templan,  &c.' 
snch  a  custom  of  a  whole  country,  that  no  tithes  of  a  lordship  shall  be  paid,  is  ••  appears  by 
good  i  and  it  is  to  be  observed,  that  in  all  libels  for  tithes  of  woods,  they  allege  ^^'  ^*  ^7* 
a  prescription  to  have  tithes  of  them :  but  the  court  would  advise,  whether  ^  ^   pretcrip- 
such  a  custom  for  a  town  or  country  should  be  good :  but  in  ancient  times,  ^^^^  „  ^y  m^ 

the  dui  dedmandi, 
or  aD  aooual  TccoAipense  in  latisiaction  of  them.    5.  By  real  compontion,  as  wheft  two  acies  of  meadow  have 
been  given  in  fieo  of  tithes  of  hay  of  certain  land,  which  is  good. 
TOL.  I.  If 
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1608.        the  pfuisbionerfi  liaTe  givea  or  prociired  to  the  parson  a  wood  or  other  lands, 
&c.  to  have  and  to  hold  to  him  and  his  successors^  In  satisfaction  of  all  tithes 
of  wood  in  the  same  parish  j  and  the  parson  is  now  seised  of  the  same  wood, 
and  that  without  question  is  a  good  discharge  of  his  tithes  5  and  that  in  such, 
case,  if  he  sue  for  tithes  of  wood,  a  proWbition  lies  :  and  for  that  it  has 
been  said  now  of  late,  that  such  opinions  were  new  and  without  any  antiquity, 
unto  the  great  prejudice  of  the  church:  I  will  cite  you  an  ancient  judgment 
many  years  past,  Mich.  25  H.  3.  Wilts.  Rot.  5.  before  the  King  at  Westmin- 
ster.    Sampson  Foliet  brought  an  attaint  upon  a  prohibition,  against  Thomas, 
parson  of  Swynden,  because  he  sued  him  in  the  spiritual  court  for  a  lay  fee 
of  the  said  Sampson,  in  Draycot,  contrary  to  the  King's  prohibition,  &c.    The 
defendant  pleaded,  quod  coram  judicibus  delegatis  petiit  de  eodem  dedmasfccni  de 
guodam  prato  ipsius  Samsonis  %n  Walcot  wide  est  in  pouessione  per  sententiam 
judichn  suorum,  etfuit^  antequam  prohilniio  dom  Regis  ad  eum  perccnerii,  et  quod 
pratum  prcedkt*  est  in  Walcot  unde  ipse  est  persona,  et  non  in  Draycot :  to  which 
the  said  Sampson  replied  and  said,  quod  antecessores  stti  antiquitis  dederunt  duos 
acras  prati  ecdesia  de  Draycot  pro  dectndsfasni  quas  prcedict'  Thomas  modo  petit 
in  eodem  prato,  quas  qvidem  duas  acras  prati  eadem  ecclesia  adhuc  habet,  et  semper 
httcus^  hahmt,  unde  videtur  ei  quoad,  tUud  quod  prcedict'  Thomas  ultra  petit,  est 
de  laicofeodo  suo,  et  dicit  quod  pratum  illud  tn  quo  idem  Thomas  petit  dedmas  est 
in  Draycot  sicut  brece  dicit,  et  non  in  Walcot,  et  de  hoc  ponit  se  super  patriam  : 
and  the  jury  found,  quod  prosdkf  T.  persona  de  Swyndon  secutus  Juit  placita  in 
cund  christianitatis  de  Imco  feodo  predict*  Sampsonis  contra  prohibitionem  dom 
^i^9  petendo  ab  ipso  dedmas  fxni  de  quodam  prato  ipsius  Samsonis  in  Draycot 
wide  antecessores  sui  antiquitits  dederunt  ecclesia  de  Draycot  duas  acras  prati  pro 
dedmaffod  quam  prad*  Thomas  modo  petit,  et  quas  eadem  ecclesia  adhuc  habet  tt 
semper  hucusque  habuit,  SfC.    Et  quod  pratum  pratdk^  in  ^  idem  Thomas  petOt 
dectmas  est  in  Draycot,  et  non  in  Walcot,  /jfc.    Ideo  consideratum  est  quod  prtt- 
dkt^  Thomas  sit  inde  in  misericord'  et  reddat  pned'  Samsoni  20  marcas  quas  versus 
eum  pro  damms,  Sf^c.    Which  ancient  judgment  I  have  recited  at  large,  because 
that  the  same  agrees  mth  the  rule  and  reason  of  the  law  continued  until  this 
day :  for  judgments  or  precedents  in  the  time  of  Ed.  2.  £.  1 .  H.  3.  John, 
R.  1.  and  more  ancient,  are  not  authorities  or  precedents  to  be  now  followed, 
unless  that  they  concur  and  agree  with  the  law,  and  common  experience  and 
practice  at  this  day }  for  many  acts  of  parliaments  (and  some  of  them  not  ex- 
tant) have  changed  the  ancient  laws  in  dirers  cases  :  and  desuetude  hath  anti-^ 
quated,  and  time  and  custom  have  taken  away  divers  others ;  and  so  as  the 
rule  is  good,  quod  judidis  posterioribus  Jides  est  adhibenda  ;  et  a  cotnmuni  obser^ 
vantia  non  est  recedendum.    There  are  two  points  adjudged  by  the  said  record. 

1.  That  satisfaction  may  be  given  in  discharge  of  payment  of  tithes;  and 
if  the  successor  of  the  parson  enjoys  the  thing  given  in  satisfiEurtion  of  the 
tithes,  and  sue  for  tithes  in  kind,  the  defendant  shall  have  a  prohibition, 
because  that  he  charges  his  lay  fee  with  tithes,  which  is  discharged  of  them. 
By  which  it  appears  that  tithes  may  be  discharged,  and  altogether  taken 
away  and  extinct :  and  herewith  agrees  the  Register,  Which  is  the  most  an- 
cient book  of  the  law,/!  38.  Rex,  ^c,  talijudid,  S^c.  sahitem,   Monstradt  nobis 

A,  tenens  quondam  partem  manerii  de  D.  quod  Hcet  E,  nuper  dominus  manerii 
prced*  per  quoddam  scriptum  indent  at'  dedisset  et  concessisset  F.  nuper  persona; 
ecclesuB  de  I),  quatuor  acras  terra  cum  pertin'  in  eodem  manerio  habend'  et  tenenff 
ddem  F.  et  successoribus  suis  personis  ecclesia  prad  in  perpetutm.  FA  idem  F. 
perprad^  scrotum  de  assensu  et  voluntate  Episcopi  Lincoln  diacesani  lod  pradt 
et  J,  tunc  patrom  ecclesia  prad  concessit  pro  se  et  successoribus  suis  quod  idem 

B,  haredes  et  assignafi  sui  essent  qtdeti  de  decimis  vitulorum,  ^c.  in  manerio  praeT 
pro  prad  quatuor  aeris  sibi  datis,  Sfc.  Et  tamen  nunc  persona  ecclesia  prwd^ 
tenens  pradt  quatuor  acras  terra  prad  A.  assigna^  prai  E,  super  dedrnam 
hujusmodi  vitulorum,  8fC.  in  eodem  manerio,  sibi  prasentand  trahit  in  pladtum, 
coram,  SfC.  in  curid  christianitatis,  S^c.  Et  quia  discussio  hujuanodi  donatkmis 
de  laicofeodo  in  regno  nostra  in  curid  nostra,  et  non  alibi  tractari  et  fieri  debet, 
•Dobis  prohibemus,  qiud  pladtum  aliquod  super  kticum  feodum  in  rtgno  nostro  non 
teneatis  in  curid  christianitatis,  nee  quicquam  in  hoc  parte  quod  in  eneroationem 
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dicti  ior^ti  ant  donatimi,  ek  Cfmccwonit  jnrceiT  qm  m  curid  nostrd  et  iioji  aSbi 
troctofi  sicut  prctit  est  decamo'e  poterii  attaitetiff  noe  attentim  /aciatit  quovisy 
mtodo  :  hj  which  also  it  appears,  that  tithes  may  be  discharged^  and  that  the 
loatter  m  discharge  ought  to  be  determiped  by  the  common  law,  and  not  in 
the  spiritual  court :  and  it  is  to  be  observed,  that  neither  in  the  said  judgment, 
nor  in  the  Register,  any  averment  is  taken  of  the  value  of  the  thing  given  in 
satisfaction  of  the  tithes.  Also  by  the  act  of  Circunupectb  abatis,  made  13  E.  1 . 
it  is  saidy  »  rector  petat  vertus  parockktnos  ohlation^s^  et  deamas  dcbitas,  scu  conr 
suetasy  Spc.  which  proves  that  there  are  tithes  due  in  kind,  and  other  tithes  due 
by  custom,  as  a  modiu  decimandi,  Sfc,  And  yet  it  is  resolved  in  19  E.  3.  Juris- 
diction, 28.  that  the  ordinance  of  circwnqtect^  agatis  is  not  a  statute  3  and  that 
the  prelates  made  the  same  tans  assent,  S^c.  and  yet  then  the  prelates  acknow- 
ledged, that  there  were  tithes  due  by  custom,  which  is  ^  modus  decimandi.  By 
which  it  appears  also,  that  tithes  by  custom  may  be  altered  into  another 
thing :  so  where  a  man  grants  a  pared  of  his  manor  to  a  parson  in  fee  to  be 
quit  of  tithes,  and  makes  an  indenture,  and  the  parson  with  the  assent  of  the 
ordinary  (without  the  patron)  grants  to  him  that  he  shall  be  quit  of  tithes  of 
his  manor  for  that  oarcel  of  land :  afterwards,  if  he  or  his  assignee  be  sued  in 
the  spiritual  court  tor  tithes  of  his  man<»r,  he  or  his  assignee  shall  have  a  pro- 
hibition upon  that  deed.  And  if  that  deed  were  made  beifore  time  of  memory, 
and  he  has  so  continued  to  be  quit  of  tithes,  he  shall  have  a  prohibition  upon 
that  deed,  if  he  be  sued  for  the  tithes  of  that  manor,  or  of  any  parcel  of  the 
same  upon  that  matter  shewed.  See  8  £.  4.  14.  F.  N.  B.  41  G.  Vide  3  £.  3. 
17.  16  £.  3.  1.  Annuity^  24.  40  £.  3.  3  b.  and  F.  N.  B.  152.  And  therefore^ 
if  (he  lord  of  a  manor  luis  always  holden  his  manor  discharged  of  tithes,  and 
the  parson  had  before  time  of  memoir,  or  in  ancient  times,  divers  lands  in  the 
tame  parish,  of  the  gift  of  the  lord,  ot  which  the  parson  is  seised  at  this  day  in 
fee,  in  respect  of  which,  neither  the  parson,  nor  any  of  his  predecessors,  ever  had 
reoeived  any  tithes  of  the  said  manor )  if  the  parson  now  sues  for  tithes  of  the 
manor,  the  owner  of  the  manor  may  shew  tnat  special  matter,  and  that  the 
parson  and  his  predecessors,  time  out  of  mind,  have  holden  those  lands,  &cc,  of 
the  gift  of  one  who  was  lord  of  the  said  manor,  in  fiill  satisfaction  of  the  tithes 
of  the  said  manor }  and  the  proof  that  the  lord  of  the  manor  gave  the  lands, 
that  tithes  should  never  be  paid,  at  this  day,  is  good  evidence  to  prove  the  sur- 
mise of  the  prohibition.  And  so  of  the  like  j  and  19  £.  3.  t.  Jurisdiction,  28. 
it  is  adjudged,  that  title  of  prescription  shall  be  determined  in  the  Kind's 
court,  and  therefore  a  modus  aecmandi,  which  accrues  by  custom  and  prescrip- 
tion, shall  be  sued  in  the  King's  court.  And  it  appears  by  the  statute  of 
7  H.  4.  c.  6.  that  the  Pope  by  his  bulls  discharged  divers  from  payment  of 
tithes,  against  which  the  act  of  parliament  was  made  j  and  by  stat.  31  H.  8. 
c.  13.  that  the  possessions  of  reugious  persons  given  to  the  King,  were  dis- 
charged of  payment  of  tithes  in  certain  cases :  and  by  statute  32  H.  8.  c.  7.  it 
is  provided,  that  all  and  singular  persons  shall  Avide,  set  out,  yield  and  pay  all 
and  singular  tithes  and  offerings  aforesaid,  according  to  the  lawful  customs  and 
usages  of  the  parishes  and  places  where  such  tithes  or  duties  shall  come,  or 
immediately  rise  or  be  due :  provided  always,  and  be  it  enacted,  ''  that  no 
"  person  or  persons  shall  be  sued  or  otherwise  compelled  to  pay  any  manner 
**  of  tithes,  for  any  manors,  lands,  tenements,  or  hereditaments,  which  by  the 
**  laws  or  statutes  of  this  reahn  are  discharged,  or  not  chargeable  vrith  the  pay- 
"  meat  of  any  such  tithes  :'*  and  the  statute  2  E.  6.  c.  13.  enacts, ''  that  every  of 
the  King's  subjects  shall  from  henceforth  justly  and  truly,  without  fraud  or 
guile,  divide,  set  out,  &c.  all  manner  of  their  predial  tithes  in  their  proper  kind 
as  they  shall  rise  and  happen,  in  such  manner  and  form  as  hath  been  of  right 
yielded  and  paid,  within  unty  years  next  before  the  making  of  this  act,  or  of 
right  or  custom  ought  to  be  paid."  So  as  it  i^pears  by  this,  that  tithe  is  due 
of  right,  and  by  custom :  and  also  in  the  same  act  there  is  a  proviso  in  these 
words ;  "  provided  always  and  be  it  enacted,  that  no  person  shall  be  sued,  or 
"  otherwise  compelled  to  yield,  give,  or  pay  any  manner  of  tithes  for  any 
''  manors,  lands^  tenements,  or  hereditaments,  which  by  the  laws  and  statutes 
^'  ci  this  realm,  or  by  any  privilege  or  prescription,  are  not  chargeable  with  the 
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1 608.  ''  jMiymeiit  <rf  any  such  tithes,  or  that  be  discharged  by  any  composition 
"  real  :**  so  as  it  appears  by  that  act,  that  one  may  be  discharged  firom  the 
payment  of  tithes  five  manners  of  ways. 

1.  By  the  law  of  the  realm,  that  is,  tb^  common  law;  as  tithes  shall  not  be 
patdof  coals,  quarries,  brick,  tiles,  &c.  F.  N.  B.  53.  and  Register,  54.  nor  of  the 
after-pasture  of  a  meadow,  &c.  nor  of  rakings,  nor  of  wood  to  make  pales,  or 
mounds,  or  hedges,  &c. 

2.  By  the  statutes  of  the  realm :  as  by  the  statute  of  31  H.  8.  c.  13.  the 
statute  of  45  E.  3,  &c. 

3.  By  the  privilege,  as  those  of  St.  John's  of  Jerusalem  in  England;  the 
Cistertians,  Templars,  &c.  as  it  appeareth  by  10  H.  7.  277.  Dyer. 

4.  By  prescription,  as  by  modus  decintandt,  or  an  annual  recompense  in  satis- 
feurtion  of  them,  as  appears  before  by  the  authorities  aforesaid. 

5.  By  real  composition,  as  appears  by  the  said  writ  cited  out  of  the  Regis- 
ter :  and  so  you  have  one  or  two  examples  (for  many  others  which  may  be 
added)  of  these  five  manners  of  discharges  of  tithes.  And  by  them  all  it  ap- 
pears, that  a  man  may  be  discharged  of  the  payment  of  tithes,  as  before  it  is 
said :  so  as  now  it  apparently  appears  by  the  laws  of  England,  both  ancient 
and  modem,  that  a  layman  ought  to  .prescribe  in  modo  decmumdi,  but  not  in  non 
dedmando;  and  that  in  e£Pect  agrees  with  the  opinion  of  Thomas  Aquinas,  in 
his  Secunda  secunda,  quctst,  86.  art,  uUhno,  For  there  he  saith,  quod  in  vcteri 
lege  pnBceptum  de  soluHone  dectmarum  partim  erat  moraU  inditum  ratione  naiu^ 
rati  qute  dtctat  quod  t»  ^la  </rrmo  cultui  mrdstrant  ad  salutem  totius  popuii  nece^- 
saria  victui  debent  rmnisir'jtixta  iUud,  1  Cor,  9.  Quis  mi&taty  S^c.  Who  goes 
to  war  at  his  own  charges,  &c.  Partim  autem  erat  judiciale  ex  divind  inHitu- 
tione  robur  habens,  (ml,)  quantum  ad  determinationem  certte  partis.  And  all 
that  agrees  with  oup  law ;  and  he  goes  farther,  in  tempore  vera  nacce  iegis 
etiam  est  determinatio  partis  solvent  autkoritate  ecdesice  (that  is,  by  their  canons) 
instituta  secundha  quondam  humanitatem,  ut  scilicet  non  minus  populus  nova  legis 
mimstris  Novi  Testamenti  exhibecU,  qudm  populus  veteris  legis  ministris  Veteris 
Testamenti  exhibebat,  prctsertim  cum  ndnistri  novce  legis  sunt  majores  digmtate,  ut 
probat  Apostolus,  2  Cor,  3.  Sic  ergo  patet  quod  ad  solutionem  dectmarum  tenen^ 
tur  homines  partim  qtddem  ex  jure  naturali,  quantum  ad  hoc  quod  aHqua  portio 
daia  est  mimstris  ecdesuty  partim  vero  ex  institutione  eccUs  quantum  ad  determi- 
nationem  dedmas  partis.  See  Doctor  and  Student,  lib.  2.  cap.  56.  fbl.  ld4.  That 
the  tenth  part  is  not  due  by  the  law  of  God,  nor  by  the  law  of  nature,  which 
he  calls /the  law  of  reason  ;  and  he  cites  John  Gerson,  who  was  a  Doctor 
of  Divinity,  in  a  treatise  which  he  calls  reguke  morales  (sdUcet)  solatia  ded- 
marum  sacerdotibus  est  jure  divino,  quatenus  inde  sustententur,  sed  quoad  partem 
hanc  vet  itiam  assignare  out  in  aUos  redditus  commutare,  positici  juris  est.  And 
afiterwards,  non  vacatur  portio  curatis  debita  propterea  decima^  eo  quod  est  dedma 
pars,  tfno  est  interdum  Vicesima  out  tricesima.  And  he  holdeth,  that  a  portion  is 
due  by  the  law  of  nature,  which  b  the  law  of  God,  but  it  appertains  to  the 
law  of  man  to  assign  hanc  vel  Ulam  portionem,  as  necessity  requires  for  their 
sustenance.  And  further  he  says,  **  that  tithes  may  be  exchanged  into  lands, 
*'  annuity,  or  rent,  which  shall  be  sufficient  for  the  minister,*'  &c.  And  there 
he  says,  that  in  Italy,  and  in  other  the  east  countries,  they  pay  no  tithes,  but 
a  certain  portion  according  to  the  custom,  &c.  And  all  this  is  true,  if  not,  that 
tithes  be  discharged  or  changed  by  one  of  the  said  ^yt  ways :  and  forasmuch 
as  it  appears  from  themselves  that  the  tenth  part  or  value  was  part  of  the 
judicial  law  only,  certainly  the  same  doth  not  bind  any  christian  commonwealth, 
but  that  the  same  may  be  altered  by  reason  of  time,  place,  or  other  conside- 
ration, as  it  appears  in  all  punishments  inflicted  by  the  judicial  law,  they  do 
not  now  bind  any  ^  for  felony  is  now  punished  by  death,  &c.  which  was  not  so 
by  the  judicial  law,  &c.  Also  forasmuch  as  now  it  is  confessed,  that  the  tenth 
part  is  now  due  only  ex  institutione  eccles\  that  is  to  say,  by  their  canons,  and 
it  appears  by  the  statute  of  25  H.  8.  c.  19.  that  all  canons,  &c.  made  against 
the  prerogative  of  the^King  or  his  laws,  statutes,  or  customs  of  the  realm,  are 
void,  and  that  was  but  a  declaratory  law  5  for  no  statute  or  custom  of  the  realm 
em  be  taken  away  or  abrogated  by  any  canon,  &c.  made  out.  of  or  within  the 
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lealm^  Init  otaJy  by  act  of  paillainent  5  and  that  w4U  Appe^n  by  10  H.7. 
f.  17.  c  18.  that  there  is  a  canon  or  constitution^  that  no  priest  ought  to  be 
impleaded  at  the  common  law»  And  there  Brian  says>  that  a  grave  doctor  of 
the  law  once  said  unto  him^  that  priests  and  clerks  might  (notwithstanding) 
be  sued  at  the  common  law  well  enough ;  for  he  said,  that  Res  est  penona 
mtxtOy  and  is  ptntma  uniia  cum  Mtotrdoii^  statuHs  eccluuE.  In  which  case  the 
King  might  maintain  his  jurisdiction  by  prescription  -,  by  which  it  appears^ 
that  prescription  does  prevail  against  express  canons  or  constitutions^ana  is  not  , 
taken  away  by  them,  which  proves  that  the  statute  dF  25  U.  8.  was  but  a  de- 
claration of  the  ancient  law  before :  and  there  is  an  express  prohibition  in 
Numb.  18.  NikU  aHud  pasnddmnt,  aed  decmdrum  obUUione  amtenti  quas  m  usu9 
€onaH  ei  necessaria  separavi:  whidb  was  not  part  of  the  moral  law,  or  law  of 
nature,  but  part  of  the  judicial :  and  therefore  men  of  the  church  at  this  day  do 
possess  houses,  lands,  and  tenements,  and  not  tithes  only. 

The  second  point,  which  agrees  with  the  law  at  this  cby,  which  was  adjudged 
in  the  said  record  of  25  U.  3.  is,  that  the  limits  and  bounds  of  towns  and 
parishes- shall  be  tried  by  the  common  law,  and  not  in  the  spiritual  court  j  and 
m  this  the  law  has  great  reason,  for  thereupon  depends  the  title  of  inheritance 
of  the  lay  fee,  whereof  the  tithes  were  demanded  for  fines,  and  recoveries  are 
the  common  assurances  of  lay  inheritances ;  and  if  the  spiritual  court  should 
try  the  bounds  of  towns,  if  they  determine  that  my  land  lies  in  another  tewn 
than  is  contained  in  my  fine,  recovery,  or  other  assurance,  I  shall  be  in  danger 
to  lose  my  inheritance,  and  therewith  agrees  39  E.  3. 29.  5H.5.iO.  32£.4.t. 
Consultation,  3  E.  4.  12.  19  H.  6. 20.  50  E.  3. 20.  and  many  other  precedents 
until  this  day.  And  note,  there  is  a  rule  in  law,  that  when  the  right  of  tithes 
shall  be  tried  in  the  spiritual  court,  and  the  spiritual  court  has  jurisdiction 
thereof,  that  our  courts  shall  be  ousted  of  the  jurisdiction,  35  H.  6. 47.  38  H.  * 
6.21.  2E.4.  15.  22  E. 4.  23.  38  £.3.36.  14  H.  7. 17.  13  H.  2.  Jurisd.l9. 
but  that  is,  when  debate  is  between  parson  and  vicar,  or  when  aU  is  in  one 
parish ;  but  when  they  are  in  several  parishes,  then  this  court  shall  not  be 
ousted  of  the  jurisdiction  See  12  H,  2.  tit.  Jurisdiction,  17.  13  R.  2.  ibid.  19^ 
7  H.  4. 34.  14  H.  4.  17.  38  £.  3.  56.  42  £.  3.  12.  And  yet  there  is  a  canon 
expressly  against  this,  which  see  in  Linwood,  iitulo  de  peaiis,  55.  And  so  foUo 
227>  228,  amongst  the  canons  or  constitutions  of  Boniface,  anno  dom.  1277. 
And  the  cause  wherefore  the  judges  of  the  common  law  would  not  permit  the 
ecclesiastical  judges  to  try  modum  decmumdi,  being  pleaded  in  their  court,  is, 
because  that  if  the  recompense  which  is  to  be  given  to  the  parson,  in  satisfac* 
tion  of  his  tithes,  do  not  amoui^t  to  the  value  of  the  tithes  in  kind,  they  would 
overthrow  the  same :  and  that  also  appears  by  Linvirood,  amongst  the  con- 
stitutions Smonis  Mepham,  tittdo  De  DainuSy  cap.  Qwmiam  propter,  foL  139.  6. 
veHfo  consuetudines:  consuetude  ut  non  sohantvr,  out  ndnusplene  idvantur  deckmgf 
non  valet ;  and  ibidem  Mecundilm  alios,  quod  in  dedmis  reaUbus^  non  valet  consme-' 
tudo  utsohatur  minus  dedmd  parte,  sed,in  personalibus,  S^c.  And  ibidem  Lit,  M. 
verba,  integre,facunU  expresse  contra  opiiibnem  quorundam  tbeologorum,  qm  diamt 
st^ficere  aliqmd  dart  pro  decima.  And  that  is  the  true  reason  in  both  the  said 
cases,  sdl,  de  modo  dedmandi,  et  de  Undtibus  parochiarumy  SfC.  that  they  would 
not  adjudge  according  to  their  own  canons ',  and  therefore  a  prohibition  lies : 
and  therewith  agrees  8  E.  4. 14.  and  the  other  books  abovesaid,  and  infinite 
precedents ;  and  the  rather  after  the  statute  of  2  E.  6.  can.  13.  And  also  the 
customs  of  the  realm  are  part  of  the  lavrs  of  the  realm,  and  therefore  they  shall 
be  tried  by  the  common  law,  as  is  aforesaid.  See  7  Ed.  6.  Dyer,  79.  and 
18  Eliz.  Dyer,  349.  the  opinion  of  all  the  justices. 

M.  7  Ja.  A.  D.  1609.    C.  W.    Staford's  Case.    [Ley.  14.]  1609. 

ANNO  Dommi  1266,  51  U.  3.  the  parsonage  of  Laxton^  in  the  county  Apanoiuge 
of  Northampton,  was  appropriated  to  the  prior  and  convent  of  Finshead,  was  appropri- 
and  ihdr  successors,  within  which  parish  the  said  priory  was  situated,  not  a  f^^^a%^^^ 
mile  diytaoce.  asunder,  and  a  vicarage  was  then  endowed.  After,  the  said  mic^  ^^^J^  ^  * 
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1 609.       being  consumed  idth  ttt,  and  tlieir  pdflBetdoiii  dlmiliithed^  and  tley  grown 

sTAvtoRD't    exceeding  poor,  the  said  vicarage,  by  Richard  the  bishop  of  Lliicohi,  orainary 

^^"*         of  the  pkice,  i.H.  6.  Was  united,  annexed,  and  consolidated  to  the  scdd  rectorf 

do^i^i^Tafter-      '^^  parsonage,  to  be  holden  to  the  prior  aadconvetit,  and  their  successors,  and 

wards  the  priory  thereby  ordained,  that  they,  and  their  successors,  after  die  death  of  the  then 

becoming  poor,  incUDibent,  should  hold  the  things  wherewith  die  Ticarage  was  endowed  in 

the  vicarage  in    proper  use,  and  they  to  serve  the  cure  by  a  secular  chaplain,  or  byoneof  their 

^^^teiTt"  h^  ^^'^  canons  $  as  by  an  instrument  or  deed,  bearing  date  in  Dec^ber,  1422, 

r^tory,  u>  be     wherpunto  the  said  bishop  caused  the  sebl  ad  acauoB  to  be  put,'  apfiears  $  m 

holden  to  the      Which  instktiment  or  deed,  theae  words,  videlicet,  v&catii  omnibue,  et  emgulii  4e 

prior  and  con-    jure  i/i  hoc  parte  vocandiiy  ^  serv&ndU  in  kac  parte  omnSmi  seroandiSfjiintqvM 

▼ent,  they  to      on/Me  tequuit*  ptefnOus  weroa^,  SfC,  were  contained,  as  by  this  deed  appean, 

TTseoil^^     which  so  continued,  and  the  cure  served  accordingly,  till  by  the  statute  of  31 

chaplainor  one   ^*  ^'  ^7  ^^^^^  of  their  surrender,  the  premises,  as  appropriate,  came  to  the 

'  of  their  own       crown,  in  such  plight,  as  the  mor  and  convent  held,  as  tiy  the  statute  impears$ 

canons ;  held      il  appears  Upon  reoird  in  the  Exchequer,  that  upon  the  suppression^  a  salary  of 

that  this  was  a    ifjiQf^  p^  annum,  wvs  allowed  to  a  curate  to  serve  the  cure  of  the  said  pamb- 

no^u  approp^^  chuich  of  Laxton,  and  that  there  was  not  any  endowed  of  a  vicarage  there,  and 

adon  void  by  *  ^^  ^cuue  continued  till  7  Ed.  6.  that  the  King  by  letten-pauent  under  the  gread 

4  H.  4.  c.  1^. ;    seal  of  England,  for  money,  did  grant  to  Sydney  and  Halswel,  their  hem  aad 

and  if  such        assigtas,  totom  rectoriamy  et  ecclemm  nostrum  de  Ijuton  «•  comitaiu  Narihampiomf 

defecti^"^  '^^^  ^^'^  '^  7«ft^,  ^  petHnenftiii  imUfoenit^  nuper  prioraius  de  Emkeady  4*c»  mc 

as  ^e  restita-     ^"i^*"^  meaeuoghim,  ac  onmia  terras,  prdta^  pasturas  et  herediiamenia  nostra,  cum 

tion  was  good     p^tmentus,  modo  tel  nupet  m  tenwa,  eioe  oCcapatione  Jokantm  Batekelor,  ti 

in  repotation,     Richardi  Lighijbot  in  Laxton,  dkto  nuper  priarat^ks  de  Fmikead,  4*c«  in  as  am)^ 

the  statute  of     ^  manner  as  the  prior  had  the  same,  and  as  it  came  to  die  crown )  fh>m  the 

faU   K^ded^e  '^^  Patentees  it  came  to  the  ancestors  of  William  Stafford^  gentleman,  his 

same  in  the        Majesty's  ward,  and  from  them  to  him  by  descent,  and  so  found  by  o6k:e  after 

cfowxL  the  death  of  Sir  WilMam  StaSMd>  the  ward's  lather,  who  have,  and  still  do 

Cabse  the  cure  to  be  served  by  a  preacyng  minister  5  mow  within  this  year^ 

since  the  oflice  found,  the  defendant  Crosse  has  gotten  u  presentatioa  from 

the  King  U^  himsdf  of  the  said  vicarage,  and  tfaereupoa  has  pfocured  admission 

and  induction. 

Question.  Whether  Crosse  by  his  pres^iation,  ffdiidssion  and  iDdBction> 
shall  have  and  enjoy  fiom  the  ward,  tue  diiugs  wherewith  the  suid  vicarage 
was  endowed ;  whereupon  a  case  being  drawn,  and  afber  delivered  to  die  Chief 
Justices,  FbEMtira,  Cokb,  and  Tanfield,  CIM  Baron,  tiiey,  U)Mtt  matnrd 
deliberation,  did  resolve,  that  forittmuch  as  the  said  vicarage  after  the  endow^- 
ment  therecf  was  in  the  first  year  of  King  Aenry  6.  by  the  bishop  of  I^cohi^ 
then  ordinary  of  that  diocese,  and  by  the  prior  and  convent,  nekig  patron 
thereof>  restored  to  the  said  prior  and  convent,  and  their  successors,  in  respeet 
of  their  poverty,  to  hold  the  said  vicarage  reunited  to  the  said  church  and  par* 
sonage  impropriate,  with  proper  use,  after  tlie  decease  of  die  said  vicar>  to  thd 
said  prior  and  convent,  and  their  successors  for  ever,  therefore  the  same  is  to 
be  tMen  as  a  restitaticto,  atad  not  an  imprecation  of  tiie  vicarage  and  so  the 
same  is  no  appropriation  of  a  vicarage,  made  void  by  the  statute  of  4  H.  4.  c.  1 2b 
and  further,  for  that  the  same  dinreh  and  panonage  of  Laxton  was  hoklen> 
together  with  the  said  vicarage,  from  und  afiber  tiie  death  of  the  dien  vicar^ 
until  the  dissolution  of  the  said  priory,  and  at  the  time  of  the  dissohrtaon,  were 
holden  as  one  entire  church,  without  any  vicar  $  so  as  the  same  church  aad 
panonage  came  to  the  crown  by  the  dissolution  of  the  ss&d  priory,  discharged 
of  the  said  endowment  and  of  a  vicarage ;  and  therefore -the  same  neither  caa 
nor  ought  to  be  now  presented  unto,  nor  enjoyed  by  any  that  shall  claim  the 
fruits  thereof ;  the  endowment  was  made  as  vicar  or  incumbent  of  the  vicar-^ 
age  j  but  the  same  church  and  parsonage,  ftee  of  thsit  endowment  of  a  vicar, 
were  given  by  the  crown  by  force  of  that  statute,  and  of  the  surrender  of  the 
said  prior  and  conveAt,  in  as  large  and  ample  manner,  and  in  the  same  plight 
as  the  prior  and  convent  had  at  held  the  same ;  «nd  if  the  same  restitution  or 
union  bad  been  any  Way  defective,  the  same  beii^  good  in  reputattion,  the 
statute  of  dissolution  of  motoasteries  has  fuly  settled  the  jAUe  in  the  Crown,  as 

by 
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by  the  tWQ  notable  precedents  Aen  shewed  forth ;  the  first  being  a  decree  in        1609. 
Chancery,  upon  aid  prayed,  in  case  of  the  Lord  St  John,  29  El.  and  the  other,     stafford'i 
being  a  decree  in  the  Exchequer  chamber,  between  Thomas  Grimes  and  Henry        ''^■*" 
Smith,  (] )  Tr.  30  El.  upon  which  resolution  of  the  said  lords,  judges  assistants, 
a  decree  was  had  accordingly.  ^ 

(1)  Amu,  95. 


Tr.  7  Ja.  A.  D.  l609-  Debated  before  the  King, 
The  Case  De  Mode  Decimandi  and  Prohibitions.     [13  Co.  37.] 

RICHABD  BANCROFT,  archbishop  of  Canterbury,  acoon^tanifid  with  the  A  modut  deck- 
bishop  of  London,  the  bishop  of  Bath  and  Wells,  the  bishop  of  Rochester,  ^^mdi  is  when 
and  divers  doctors  of  the  civil  and  canon  law,  as  Dr.  Dunn,  judge  of  the  ***'***»  **^7L 
Ajches;  Dr.  Bconet,  judge  of  the  Prerogative  3  Dr.  James,  Dr.  Martin,  and  ^ame^lu^ 
divers  other  doctors  of  the  civil  and  canon  law,  came  attending  upon  them  to  been  given  to 
the  King  to  Whitehall  the  Thursday,  Friday,  and  Saturday  after  Easter  term,  the  parson  and 
in  the  oomodl  chamber,  where  the  cl^  justice  and  myself,  D^kNiBL,  Judgje  oi  his  saocesson, 
the  Common  Fleas,  and  Williams,  Judge  of  the  King's  Bench,  by  the  com-  ^^^^^  ^r 
mand  of  the  King,  attended  also :  wiiere  the  King  being  assisted  by  his  privy  ooier  profit 
ixxmcfl,  all  sitting  at  the  council  tabic;,  spake  as  a  most  gracious,  good,  and  always,  time  oat 
excellent  Sovereign,  to  this  effect,  "  ksl  would  not  suffer  any  noirelty  or  in-  ^f  mind,  to  the 
*'  novations  in  my  courts  of  justice  ecclesiastical  w  temporal;  so  I  will  not  panonand  his 
''  have  any  of  the  hvws,  which  hi^ve  had  judicial  allowances  in  the  times  of  the  f^'j'^^^am 
'^  Kings  of  £ngUnd  before  me,  to  Jbe  forgotten,  but  to  be  put  in  executioik  ^^d  dischargp 
''  And  forasmuch  as  upon  the  contentions  between  the  ecclesiastical  and  tern-  of  all  the  tithes 
''  poral  courts,  great  trouble,  inconvenience,  and  loss  may  arise  to  the  subjects  in  kuid  in  such 
'^  of  both  parts ;  namely,  when  the  controversy  ariseth  upon  the  jurisdicUoa  ^  l^"^     .^^ 
''  of  my  courts  of  ordinary  justice ;  and  because  I  am  the  head  of  justice  im-  ^^^  ^^^q. 
*'  mediately  under  God,  and  knowing  what  hurt  may  grow  to  my  sulijects  of  guishes  tithes  in 
'^  both  sides,  when  no  private  case^  but  when  the  jurisdictioKis  of  my  courts  are  kind,  and  it 
'*  drawn  in  question,  which  in  effect  concemeth  all  my  subjects  $  I  thought  ^liaii  he  intend- 
''  that  it  stood  with  the  office  of  a  King,  which  God  hath  committed  to  me,  ^^^\^®   ^^ 
to  hear  the  controversies  between  the  bishops  and  other  of  his  clergy,  and  g„t*^y  r^  * 


the  judges  of  the  laws  of  England,  and  to  take  order,  that  for  the  good  and  composition,  hv 
quiet  of  my  subjects,  the  one  do  not  encroach  upon  the  other,  but  that  every  which  the  lands 
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"  of  them,  hold  themseives  within  their  natural  and  local  jurisdiction,  withouik  ^^^^  dischaiged 
''  incroachment  or  usurpation  the  one  upon  the  other."    And  he  said,  that  the  3^^  /^^^^ 
only  question  then  to'  ne  disputed  was,  if  a  parson,  or  vicar  of  a  parish  sue  3001  in  satisfac- 
one  of  has  parish  in  the  spiritual  court  for  tithes  in  kind,  or  lay-fee^  and  the  tion  of  them 
defendant  allege  a  custom  or  prescription,  de  modo  decimandi,  if  that  custom  assigned  to  tho 
or  prescription  de  modo  decimandi,  shall  be  tried  and  determined  before  the  V^"oiu 
ju<%e  ecclesiastical  where  the  suit  is  begun ;  or  a  prohibition  lies,  to  try  the 
same  by  the  common  law.    And  the  King  directed,  that  we  who  were  judges 
should  declare  the  reasons  and  causes  of  our  proceedings,  and  that  he  would 
hear  the  authorities  in  the  law  which  we  had  to  warrant  our  proceedings  in 
granting  of  prohibition  in  cases  of  modo  decimatidi.    But  the  archbishop  of 
Canterbury  kneeled  before  the  King,  and  desired  him,  that  he  would  near 
him  and  others  who  were  piovided  to  speak  in  the  case  for  the  good  of  the 
church  of  England  ^  and  the  archbishop  himself  inveighed  much  against  two 
things.     1.  That  ^$nodu$  decimandi  should  be  tried  by  a  jury,  because  that 
they  themselves  claim  more  or  less  a  modum  dedmandi ;  so  as  in  effect  th^ 
were  triers  in  their  own  cause,  or  in  the  likje  cases.     2.  He  inveighed  much 
against  the  precipitate  and  ha^ty*  trials  by  juries  3  and  after  him  Dr.  Bennet, 
judge  of  the  Prerogative  Court,  made  a  large  invective  against  prohibitions  tJ» 
cams  ecdmattieit :  and  that  both  jurisdictions  as  well  ^^esiastical  as  tem- 
poral were  derived  from  the  King ;  but  all  that  which  he  spake  but  of  the 
hook  which  Dr.  Bidley  has  lately  published,  I  omit  as  impertini6nt :  and  he 
made  five  reasons^  why  they  should  try  a  modum  decimandi. 
And  the  first  and  prinoipal  season  iitajii;o«t  af.the.Begisler,  fol.  58.  quia.non 

est 
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1 609.  eU  consofuttti  ratiofd,  quod  cognitio  accesioni  m  curid  chriitianitaHi  impediafur  M 
cognitio  causa  princ^aUs  ad  forum  eccknastkum  noidiur  pertinere.  And  the 
principal  cause  is  right  of  tithes,  and  the  plea  of  modo  deamandi  soands  m  sa- 
tisfaction of  tithes ;  and  therefore  the  conusance  of  the  original  cause,  iscii,) 
the  right  of  tithes  appertidning  lo  them,  the  conusance  of  the  bar  of  tithes, 
which  he  said  was  but  the  accessary,  and  as  it  were  dependent  upon  it^  apper- 
tained also  to  them.  And  whereas  it  is  said  in  the  bishop  of  Winchester  %  case, 
in  the  Second  Part  of  my  Reports,  and  8  E.  4.  14.  that  they  would  not  accept 
of  any  plea  in  discharge  of  tithes  in  the  spiritual  court,  he  said,  that  they 
would  allow  such  pleas  in  the  spiritual  court,  and  commonly  had  allowed 
them ;  and  therefore  he.  said,  that  that  ,was  the  mystery  of  iniquity  founded 
upon  a  false  and  feigned  foundation,  and  humbly  desured  the  r^ormation  of 
that  error,  for  they  would  allow  a  modum  dedmwuH  being  duly  proved  before 
them. 

2.  There  was  great  inoonveniency,  that  laymen  should  be  triers  of  their  own 
customs,  if  a  modus  decmumdi  should  be  tried  by  jurors ;  for  they  shall  be  upon 
the  matter  jurors  (i.  e.  judges)  in  their  own  cause. 

3.  That  the  custom  de  modo  deamandi  is  of  ecd^iastical  jurisdiction  and 
conusance,  for  it  is  a  manner  of  tithing,  and  all  manner  of  tithing  belongs  to 
ecclesiastical  jurisdiction  :  and  therefore  he  said,  that  the  judges,  in  their  an* 
swer  to  certain  objections  made  by  the  archbishop  of  Canterbury,  have  cOb* 
fessed,  that  suit  may  be  had  in  sphitual  courts  pro  modo  deamandi  ;  and  there- 
fore the  same  is  of  ecclesiastical  conusance  j  and  by  consequence  it  shall  be 
tried  before  the  ecclesiastical  judges :  for  if  the  right  of  tithes  be  of  ecclesias* 
cical  conusance,  and  the  satisnction  also  for  them  of  the  same  jurisdictioD,  the 
same  shall  be  tried  in  the  ecclesiastical  court. 

4.  In  the  prohibitions  of  modus  dedma$^,  averment  is  taken,  that  althoagb 
'  the  plaintiff  in  the  prohibition  offisr  to  prove  modum  decimandi,  the  ecclesias- 
tical court  refuses  to  allow  of  it,  which  was  confessed  to  be  a  good  canse  of 
prohibition  :  but  he  said,  they  would  allow  the  plea  de  modo  deamandi  in  Ae 
spiritual  court,  and  therefore  cessanie  causd  cessabvt  ei  pectus,  and  no  prohibi« 
tion  shall  lie  in  the  case. 

5.  He  said,  that  he  could  shew  many  consultations  granted  in  the  canse  de 
modo  deamandi,  and  a  consultation  is  of  greater  force  than  a  prohibition ;  for 
consultation,  as  the  word  imports,  is  made  by  the  court  with  consultation  and 
deliberation.  And  Bacon,  soucitor-general,  being  (as  it  is  said)  assigned  with 
the  cleigy  by  the  King,  ai^ed  before  the  King,  and  in  effect  said  less  than 
Dr.  Beonet  said  before ;  but  he  vouched  1  R.  3.  4.  the  opinion  of  Hoaaey, 
when  the  original  ought  to  begin  in  the  spiritual  court,  and  afterwards  a  thing 
comes  in  issue  which  is  triable  in  our  law,  yet  it  shall  be  tried  by  their  law : 
as  if  a  man  sue  for  a  horse  devised  to  him,  and  the  dcdBendsot  say,  that  the 
devisor  gave  to  him  the  said  horse,  the  same  shall  be  tried  there.  And  the 
Register,  57  and  58.  If  a  man  be  condemned  in  expenses  in  the  spiritual 
court  for  laying  violent  hands  upon  a  clerk,  and  afierwardt  the  defendant  pay 
the  costs,  and  get  an  acquittance,  and  yet  the  plaintiff  sue  him  against  his 
acquittance  for  the  costs,  and  he  obtain  a  prohibition,  for  that  acquittances 
and  the  deeds  are  to  be  detennined  in  our  law,  yet  he  shall  have  a  consulta- 
tion, because  the  principal  belongs  to  them,  38  Ed.  3.  5.  Right  of  tithes 
between  two  spiritual  persons  shall  be  determined  in  the  eodesiastical  court. 
And  38  Ed.  3.  6.  where  the  right  of  tithes  ccHnes  in  debate  between  two  spi- 
ritual persons,  the  one  claiming  the  tithes  as  of  common  right  vrithin  his  parish, 
and  the  other  claiming  to  be  «lischarged  by  real  composition,  the  ecclesiastical 
court  shall  have  jurisdiction  of  it. 

,  And  thereupon  the  said  j.udges  made  humble  suit  to  the  King,  that  fbras* 
much  as  they  perceived  that  the  King  ih  his  princely  wisdom  did  detest  inno- 
vations and  novelties,  that  he  would  vouchsafe  to  suffer  them  with  his  gracious 
favouf  to  inform  him  of  one  innovation  and  novelty  which  they  conceived  would 
tend  to  the  hinderance  of  the  good  administration  and  execution  of  justice  within 
his  realm. 

Your  Majesty,  for  the  great  zeal  ^ich  you  have  to  justioe,  and  for  the  due 

administration 
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• 

adminiBtratkm  tliereof,  has  ooostitiited  and  made  ibnrteen  judges^  to  wbom  1609. 
yon  have  comodtted  not  only  the  adnunistration  of  ordinary  justice  of  the  ' 
realm,  but  crimma  Icnct  mqjesiatis^  touching  your  royal  person  for  the  legal 
proceeding :  also  in  parliament  we  are  called  by  writ,  to  give  to  your  Majesty 
and  to  the  lords  of  the  parliament  our  advice  and  counsel,  when  we  are  re- 
quired :  we  two  chief  justices  sit  in  the  Star-chamber,  and  are  oftentimes  called 
into  the  Chancery,  Court  of  Wards,  and  other  high  courts  of  justice  :  we  in 
oar  circuits  do  visit  twice  in  the  year  your  realm,  and  execute  justice^  according 
to  your  laws ;  and  if  we  who  are  your  public  judges  receive  any  diminution  <^ 
such  reverence  and  respect  in  our  places,  which  our  predecessors  had,  we  shaU 
not  be  able  to  do  you  such  acceptable  service  as  they  did,  without  having  such 
reverence  and  Tespect  as  judges  ought  to  have.  The  state  of  this  question 
IS  not  in  statu  dd&eratroo,  but  in  statu  jwUaaU  ;  it  is  not  disputed  de  bono  but 
de  veto,  non  de  legejienda^  std  de  lege  latd  ;  not  to  frame  or  devise  new  laws, 
but  to  inform  your  Majesty  what  your  law  of  England  is :  and  therefore  it  was 
never  seen  before,  that  when  the  question  is  of  the  law,  that  your  judges  of 
the  law  hare  been  made  disputants  with  him  who  is  infterior  to  them,  who  day 
by  day  pleads  before  them  at  their  several  courts  of  Westminster :  and  although 
we  are  not  afraid  to  dispute  with  Mr.  Bennet  and  Mr.  Bacon,  ydt  this  example 
hemg  prinut  impressionis,  and  your  Majesty  detesting  novelties  and  innovations, 
we  leave  it  to  your  grace  and  princely  consideration^  whether  your  Majesty 
will  permit  our  answering  tii  koc  statu  judiddB,  to  this  charge  upon  your  public 
judges  of  the  realm  ?  But  in  obedience  to  your  Majesty's  command,  we,  with 
your  Majesty's  gracioas  favour,  in  most  humble  manner  will  inform  your  Ma- 
jesty toudiing  the  said  question,  which  we^  and  our  predecessors  before  us, 
have  ofientimes  adjudged  upon  judicial  proceedings  in  your  courts  of  iustioe 
at  Westminster :  which  judgments  cannot  be  reversed  or  examined  for  any 
error  in  law^  if  not  by  a  writ  of  error  in  a  more  high  and  supreme  court  <x 
justice,  upon  legal  and  judicial  proceedings  c  and  that  is  the  ancient  law  of 
England,  as  appears  by  the  statute  of  4  H.  4.  c.  22. 

And  we  being  commanded  to  proceed ;  all  that  which  was  said  by  us,  the  . 
judges,  was  to  this  e£fect :  that  the  trial  de  modo  decmumS  ought  to  be  by  the 
common  law  by  a  jury  of  twelve  men,  appears  in  three  manners  of  proof: 
first,  by  the  common  law :  secondly,  by  act  of  parliament :  and  lastly,  by  infi- 
nite judgments  and  judicial  proceedings  long  time  past  without  any  impeach- 
ment or  interruption. 

But  first  it  is  to  see,  what  is  a  modus  dedmandi  f  Modus  decmandi  is,  when 
lands,  tenements,  or  hereditaments  have  been  given  to  the  parson  and  his  suc- 
cessors, or  an  annual  certain  sum,  or  other  profit  always,  tmie  out  of  mind,  to 
the  person  and  his  successors,  in  foU  satisfiEMlion  and  discharge  of  all  the  tithes 
in  kind  in  such  a  place  ;  and  such  manner  of  tithing  is  now  confessed  by  the 
other  muty  to  be  a  good  bar  of  the  tithes  in  kind. 

2.  That  modus  dedmandi  shall  be  tried  by  the  common  law,  that  is,  that  all 
satisiBctions  given  in  discharge  of  tithes,  shall  be  tried  by  the  common  law : 
and  therefore  put  that  which  is  the  most  common  case  3  that  the  lord  of  the 
manor  of  Dale  prescribes  to  give  to  the  parson  40s,  yearly,  in  full  satisfaction 
and  discharge  of^all  tithes  growing  and  renewing  within  the  manor  of  Dale,  at 
the  feast  of  Easter :  the  parson  sues  the  lord  of  the  manor  of  Dale  for  his 
tithes  of  his  manor  in  kind,  and  he  in  bar  prescribes  in  manner  ut  supra :  the 
question  is,  if  the  lord  of  the  manor  of  Dale  may  upon  that  have  a  prohibition^ 
for  if  the  prohibition  lies,  then  the  spiritual  court  ought  not  to  try  it ;  for  the 
end  of  the  prohibition  is,  that  they  do  not  try  that  which  belongs  to  the  trial  of 
the  common  law  3  the  words  of  the  prohibition  beings  that  they  would  draw  tiie 
same  ad  aUud  examen. 

first,  the  law  of  England  is  divided  into  the  common  law,  statute  law,  and 
customs  of  England ',  and  therefore  the  customs  of  England  are  to  be  tried  by 
the  trial  which  the  law  of  England  does  appoint. 

Secondly,  prescriptions  by  the  law  of  this  holy  church,  and  by  the  common 
law,  dffier  in  the  times  of  limitation  3  and  therefore  prescriptions  and  customs 
of  England  shaU  be  tried  by  tiie  common  law.    See  20  H.  6.  foL  17.  19E.  3. 

Jurisdiction, 
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Jnrifldictkm,  28.  The  bishoD  of  Wincbester  brought  s  writ  of  anumty  agwnst 
the  archdeacon  of  Surry^  'ana  declared^  how.  that  he  and  his  ancestors  were 
seised  by  the  hands  of  the  defendant  by  title  of  prescription^  and  the  defendant 
demanded  judgment^  if  the  court  would  hold  jurisdiction  being  between  spi- 
ritual persons^  &c.  —  Stons,  J.  Be  assured^  that  upon  title  of  prescription  we 
will  here  hold .  jurisdiction ;  and  upon  that^  Wilby^  C.  J.  gave  the  nde,  an- 
swer over :  upon  which  it  follows,  that  if  a  modus  decmandi,  which  is  an 
annual  sum  for  tithes  by  prescription,  come  in  debate  between  spiritual,  per- 
sons, that  the  same  shall  be  tned  here :  for  the  rule  of  the  book  is  general, 
(scd,)  upon  title  of  prescription,  we  will  hold  jurisdiction,  and  that  is  fortified 
with  an  asseveration,  know  assuredly  ;  as  if  he  should  say,  that  it  is  so  certain, 
that  it  is  without  question.  32  £.  3.  Jurisd.  26.  There  was  a  vicar  who  had 
only  tithes  and  oblations,  and  an  abbot  claimed  an  annuity  or  pension  of  him 
by  prescription:  and  it  was  adjudged,  that  the  same  prescription,  although  it 
was  betwixt  spiritual  persons,  should  be  tried  by  the  conunon  law.  Vide  22 
H.  6.  46  and  47.  A  prescription,  that  an  abbot  time  out  of  mind  had  found  a 
chaplain  in  his  chapel  to  say  divine  service,  and  to  minister  sacraments,  tried  at 
Ihe  common  law, 

3.  See  the  record  of  25  H.  3.  cited  im  the  case  of  modus  dednumdi  before ; 
and  see  Rcigister,  foL  38.  when  lands  are  given  in  satisfiEurtion  and  dischai^  of 
tithes. 

4.  See  the  statute  of  circumspect^  agoHs,  decimct  ddntct,  seu  coMuetx,  which 
proves  that  tithes  in  kind,  and  9^modus  by  custom,  &c.  dider. 

5.  8  £.  4.  14.  and  F.  N.  £.  41.  G.  a  prohibition  lies  for  lands  given  in  dis- 
charge of  tithes.  28  H.  3.  97.  a.  There  suit  was  for  tithes,  and  a  prohibition 
lies,  and  so  abridged  by  the  book,  which  of  necessity  ought  to  be  upon  mat- 
ter de  modo  decmandi,  or  discharge. 

6.  7  £.  6.  79.  If  tithes  be  sold  for  money,  by  the  sale  the  things  spiritual 
are  made  tempond,  and  so  in  the  case  de  modo  decmandi,  42  £.  3.  12.  agrees. 

7.  22  £.  3. 2.  Because  an  appropriation  is  mixt  with  the  temporalty,  (sdL)  the 
King's  letters  patent,  the  same  ought  to  be  shewn  how,  &cc,  otherwise  of  that 
which  is  mere  temporal :  and  so  it  is  of  real  composition,  in  which  the  patron 
ought  to  join.  Vide  11  H.  4. 85.  Composition  by  writing  that  the  one  shall, 
have  the  tithes,  and  the  other  shall  have  money^  the  suit  shall  be  at  the  com- 
mon law. 

Secondly,  by  acts  of  parliament. 

1.  The  said  act  of  circumspect^  agatis^  which  gives  power  to  the  ecclesias- 
tical judges  to  sue  for  tithes  due  first  in  kind,  or  by  custom,  i,  e,  modus  ded^ 
matm :  so  as  by  authority  of  that  act,  although  that  the  yearly  sum  sound 
in  the  temporalty,  which  was  paid  by  custom  in  discharge  of  tithes,  yet  be- 
cause the  same  comes  in  the  place  of  tithes,  and  by  constitution,  the  tithes 
are  changed  into  money,  and  the  parson  has  not  any  remedy  for  the  same, 
which  is  the  modus  decmandi  at  the  conunon  law ;  for  that  cause  the  act  is 
clear,  that  the  same  was  a  doubt  at  the  common  law :  and  the  statute  of  Arti- 
culi  Cleri,  cap.  I.  If  corporal  penance  be  changed  in  poauan  pecuniariam,  for 
that  pain  suit  lies  in  the  spiritual  court :  for  see  Mich.  8  Hen.  3.  Rot.  6.  tn 
Thesaur,  A  prohibition  lies  pro  eo  quod  rector  de  Chesterton  exigit  de  Hvgone 
de  Logis  de  certd  portione  pro  dedmis  molendinarum  ;  so  as  it  appears,  it  was 
A  doubt  belbre  the  said  statute,  if  suit  lay  in  the  spuitual  court  de  modo  ded" 
mandL  And  by  the  statute  of  27  Hen.  8.  cap.  20.  it  is  provided  and  enacted, 
that  every  of  the  subjects  oi  this  realm,  according  to  the  ecclesiastical  laws  of 
the  church,  and  after  the  laudable  usages  and  customs  of  the  parish,  &c.  shall 
yield  and  nay  his  tithes,  offerings,  and  other  duties :  and  that  for  subtraction 
of  any  of  the  said  tithes,  offerings,  or  other  duties,  the  parson,  &c.  may  by  due 
process  of  the  King*s  ecclesiastical  laws,  convent  the  person  offending  before 
a  competent  judge,  having  authority  to  hear  and  determine  the  right  of  tithes, 
and  also  to  compel  him  to  yield  the  duties,  t.  e.  as  well  modus  dedmandi,  by 
laudable  usage  or  custom  of  the  parish,  as  tithes  in  kind :  and  with  that  in 
effect  agrees  the  statute  of  32  H.  8.  cap.  7.  By  the  statute  of  2  £.  6.  c.  13.  it 
is  enacted^  *'  ijmt  every  of  the  King's  subjects  shall  fixuahenceforth»  truly  and 

justly. 


hthe  cases.  i87 

yaa^,  witlioat  fravd  or  g«ik^  dhidt,  Ike.  and  pqr  iU  iMtmer  of  Ihdr  pradid  160^. 
tithes  in  their  proper  kind^  m  they  rise  and  happen^  in  such  manner  and  £cm 
as  they  have  been  of  right  yf dded  and  paid  williui  forty  years  next  before 
the  making  of  this  act^  or  of  right  and  custom  ought  to  have  been  paid/'  And 
after,  in  the  same  act,  there  is  this  danse  and  proviso,  ''  Provided  always,  and  be 
it  oiacted,  that  no  person  shall  be  sued,  or  otherwise  €ompelled  to  yield,  give,  of 
pay  any  manner  of  tithes  for  any  manors,  lands,  tenements,  or  henditamentsj 
which  by  the  laws  and  statutes  di  this  r^dm,  or  by  any  privilege  or  prescrip- 
tion, are  not  chargeable  with  the  oayment  of  any  such  tithes,  or  that  be  d&- 
charged  by  any  t»moositions  real.  And  afterwards,  there  is  another  branch  in 
the  said  act :  ''  And  be  it  further  enacted,  that  if  any  person  do  sabtra<A  of 
withdraw  any  manner  of  tithes,  obventions,  profits,  commodities,  or  other 
duties  beforo  mentioned  (which  extends  to  customs  ^  tithing,  u  e.  moAu  ded^ 
numdi,  mentioned  before  in  the  net,  &c.)  that  then  the  party  so  sttbtracting> 
&c.  may  be  convented  and  sued  in  the  King*s  eccleuastical  court,  &c."  Ai^ 
apoQ  the  said  tamch,  which  is  in  iAm  negative,  diat  no  person  shall  be  sued  for 
any  titties  of  lands  whkh  are  not  chargeable  with  the  payment  of  soch  tithes 
by  any  law,  statute,  privilege,  prescription,  or  real  composition.  And  always 
when  an  act  of  parliament  oommands  or  prohibits  any  court,  be  it  temporal  or 
epiarjtaa].  So  do  any  thing  temporal  or  spirituaJ  if  the  statute  be  not  obeyed,  a 
prohibition  lies :  as  upon  the  statute  de  artkulk  super  eartasy  cap,  4.  QwmI 
€iom!Hmmapkieka  aon  teneautur  m  Seaccarh^  a  prohibition  lies  to  the  ooort  of 
Exchequer,  if  the  barons  hold  a  common  plea  there,  as  agppears  in  the  Re- 
gister, 187.  b.  So  ufpon  the  statute  <ef  Westm.  2.  quod  tnammtionei  qwt  magtut 
sunt  esMmimsHonis  nan  ct^naxiur  in  patrid  ;  a  prohibition  lies  to  the  justices  of 
AtB  Prnir.  So  upon  the  statute  of  AfUculi  super  Cartas,  eap.  7.  tiuod  Cim» 
stobukaius  Castr  Vacer,  mm  teneat  pladtumfmnseeum  fuod  nsn  tangH  custodUm 
castri.  Register,  1 85.  So  upon  the  same  statute^  cap.  3.  Quod  SeneicaUus  et  Mo- 
'riscailus  nan  teneani  pladta  de  Ubero  ienemento,4e  detiio^  C0nventitme,^c.  a  prohi- 
bition lies,  1 85.  And  yet  by  none  of  these  statutes,  is  any  prohibition  or  si^ei^ 
sedeas  given  by  express  words  of  the  statute.  So  upon  the  statutes  13  R.  2.  c.  3% 
15  R.  2.  c.i2«  2H.4.  c.  1 1 .  by  which  it  is  provided,  that  adminds  do  not  meddle 
with  any  tUng  done  witifain  the  realm,  but  only  witfi  things  done  npon  the  sea8> 
&c.  a  prohibition  lies  to  the  court  of  Admiralty.  So  upon  the  stalwte  of 
Westm.  2.  cap.  43.  against  Ho^ttdlers  and  Templars,  if  t^y  do  agssnsl  the 
ssone  statute.  Register,  S9.«.  So  upon  the  vU^it  de  prakUntwne  repdyneknci 
ad  diaiionem  episcopi  cortoenumt  ad  recogmtumem  facienit  vel  tacrrnnenf  pr<fs* 
ianda  nisi  in  cadbus  matrimomalilms  et  teitamentarm,  a  prohibition  lies.  Regis- 
ter, 36.  b.  And  so  upon  the  statute  of  2  H.  5.  cap.  3.  at  what  time  the  libel  is 
grantable  b^  the  law,  that  it  be  gramted  and  deuvered  to  the  party  without 
difficulty,  ii  the  ecclesiastical  judge,  when  the  cause  which  depends  before  him 
is  mere  ecdesiasticaii,  deny  ^e  hbd,  a  prcinbition  lies,  becanse  that  he  does 
Is  against  the  statute  ;  and  yet  no  prohibition  by  any  express  words  is  given  by 
the  statute.  And  upon  the  same  statute  the  ^mse  was  in  4  E.  3.  37.  Pierce 
Peckham  took  letters  of  adnumstontion  of  the  goods  of  Rose  Brown  of  the 
bishop  of  London,  and  afterwards  T.  T.  sued  to  Thomas,  archbishop  of  Can- 
totary,  that  because  the  said  Rose  Brown  had  goods  vrithin  his  diooese,  he 
prayed  ktters  <^  administration .  to  be  committed  to  him,  upon  wbich,  the 
bishop  granted  him  letters  of  administration,  and  afterwards  T.  T.  libdied  in 
the  spiritual  court  of  the  archbishop  in  the  Avohes  against  Fknce  Peckham,  to 
whom  tbe  bishon  of  London  had  comnritted  letters  of  administration  to  repeal 
the  same  :  and  Pierce  Peckham,  according  to  the  said  statute,  prayed  a  copy  of 
die  libel  exhibited  against  him,  and  could  net  haive  it,  and  thereqpon  he  sued  a 
prohibition,  and  upon  that  an  attachment :  and  there  Catedfjf,  Serjeant,  moved 
Uie  court,  that  a  prohibition  did  not  lie,  for  two  causes :  1.  That  tbe  Mrtute 
gives  that  the  libel  shall  be  delivered,  but  does  fiot  say  lliat  the  plea  in  the 
spiritual  court  shall  swcease  by  prohibition.  2.  The  statute  is  not  intended  of 
matter  mere  spiritual,  as  that  case  is,  to  try  the  prerogative  and  the  liberty 
of  the  archbishop  of  Canterbury  and  the  bishop  oi  London,  in  commistii^ 
of  administrations.    And  there  Danby.  C.  J.,  if  you  wXL  ncA   defii«r  the 
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I(H)9.  ISM  aocdrdiiig  to  tha  ttatvte^  yoa  do  wnmg^  iMch  wrong  it  a  tensponl 
matter,  and  puoishabU  at  the  common  law  5  and  therefore  in  this  case  the  partj 
shall  have  a  special  prohibition  out  of  this  coort^  reciting  the  matter,  and  the 
statute  aforesaid,  commanding  them  to  surcease,  until  he  has  the  copy  of  the 
libel  delivered  unto  him :  which  case  is  a  stronger  case  than  the  case  at  bar,  for 
that  statute  is  in  the  affirmative,  and  the  said  act  of  2  £.  6.  cap.  13.  is  in  the 
negative,  «d/.  that  no  suit  shall  be  for  any  tithes  of  any  land  in  kind  where 
there  is  a  modus  decimandi,  for  that  is  the  effect  of  the  said  act,  as  to  that  point. 
And  alwa3r8  after  the  said  act,  in  every  term  in  the  whole  reigns  of  King 
Edward  6.  Queen  Mary,  and  Queen  Elizabeth,  until  this  day,  prohibitions  have 
been  granted  in  causd  modi  decimandi,  and  judgments  given  upon  many  of  them, 
and  aU  the  same  without  question  made  to  the  contrary.  And  accordingly  aU 
the  Judges  resolved  in  7  E.  6.  Dyer,  79.  Et  contemporanea  csponHo  est  of^tima 
Sf  Jortissima  in  lege^.  Sf  a  communi  obsenxmtia  non  est  recedenduMj  Sf  nttntme 
mutanda  sunt  qum  certain  habuerunt  interpretationem. 

And  as  to  the  first  objection,  that  the  plea  of  modus  decimandi  is  but  acces- 
•  sary  to  the  right  of  tithes  3  it  was  resolved,  that  the  same  was  of  no  force,  for 
three  causes. 

1.  In  thb  case,  admitting  that  there  is  a  modus  decimandi,  then  by  the  cus- 
tom, and  by  the  act  of  2  £.  6.  and  the  other  acts,  the  tithes  in  kind  are  extinct 
and  discharged ;  for  one  and  the  same  land  cannot  be  subject  to  two  manner 
of  tithes,  but  the  mo<ius  decimandi  is  all  the  tithe  with  which  the  land  is  chai^ge- 
able :  as  if  a  horse,  or  other  thing  valuable  be  given  in  satisfaction  of  the  duty, 
the  duty  is  extinct  and  gone :  and  it  shall  be  intended,  that  the  modus  dear 
mandi  began  at  the  first  by  real  composition,  by  which  the  lands  .were  dis* 
charged  of  the  tithes,  and  a  yearly  sum  in  satisfaction  of  them  assigned  to  the 
parson,  &c.  So  as  in  this  case  there  is  neither  principal  nor  accessary,  but  aa 
identil^  of  the  same  thing.  % 

.  2.  The  statute  of  2  E.  6.  being  a  prohibition  in  itself,  and  that  in  the  n^a- 
tive,  if  the  ecclesiastical  judge  do  against  it,  a  prohibition  lies,  as  it  appean 
clearly  before. 

3.  Although  that  the  rule  be  general,  yet  it  appears  by  the  Eegbter  itself, 
that  a  modus  decimandi  is  out  of  it  3  for  there  is  a  prohibition  in  causd  modi  de- 
cimandi when. lands  are  ^ven  in  satisfiEK;tion  of  the  tithes. 

As  jto  the  second  objection,  it  was  answered  and  resolved,  that  that  was 
from,  or  out  of  the  question  3  for  status  questionis  non  est  deUberatious  sedjudi- 
dalis,  not  what  was  fit  and  convenient,  but  what  the  law  is :  and  yet  it  was 
said,  it  shall  be  more  inconvenient  to  have  an  ecclesiastical  judge,  who  is  not 
sworn  to  do  justice,  to  give  sentence  in  a  case  between  a  man  of  the  clergy 
and  a  laym,an,  than  for  twelve  men  sworn  to  give  their  verdict  upon  hearing  of 
witnesses  vied  voce,  before  an  indifferent  judge,  who  is  sworn  to  do  right  and 
justice  to  both  parties :  but  convenient  or  inconvenient  is  not  the  question  : 
also  they  have  in  the  spiritual  court  such  infinite  exceptions  to  witnesses,  that 
it  is  at  the  will  of  the  judge  with  which  party  he  shall  give  his  sentence. 

As  to  the  third  objection,  it  was  answered  and  resolved,  first,  that  satisfactio 
pecuniaria  of  itself  is  temporal :  but  forasmuch  as  the  parson  hath  not  remedy 
pro  modo  decimandi  at  the  common  law,  the  parson  by  force  of  the  act  cited 
before  might  sue  pro  modo  decimandi  in  the  ecclesiastical  court :  but  that  does 
not  prove,  that  it  he  sue  for  tithes  in  kind,  which  are  utterly  extinct,  and  the 
land  discharged  of  them,  that  upon  the  plea  de  modo  decimandi  a  prohibition 
should  not  lie,  for  that  without  all  question  it  appears  by  all  that  which 
before  has  been  said,  that  a  prohibition  does  lie.  See  also  12  H.  7.  24.  b. 
where  the  original  cause  is  the  spiritual,  and  they  proceed  upon  a  temporal,  a 
prohibition  lies.  See  39  E.  3.  22  E.  4.  Consultation,  that  right  ot  tithes 
which  is  merely  ecclesiastical,  yet  if  the  question  arise  of  the  limits  of  a 
parish,  a  prohibition  lies :  and  this  case  of  the  limits  of  a  parish  was  granted 
by  the  Lord  Chancellor,  and  not  denied  by  the  other  side. 

As  to  the  fourth  objection,  that  an  averment  is  taken  of  the  refusal  of  the 
plea  de  modo  deaman£;  it  was  answered  and  resdved,  that  the  same  is  of  no 
ioroe  for  divers  cfiuses. 

1.  It 
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1.  It  is  only  to  enforce  ttie  contempt.  1609. 

2.  If  the  spiritual  court  ought  to  have  the  trial  de  modo  decknandi,  then  the 
reftisal  of  acceptance  of  such  a  plea  should  give  cause  of  appeal^  and  not  of 
prohibition  :  as  if  an  excommunication^  divorce^  heresy^  simony,  &c.  be  pleaded 
there^  and  the  plea  refused,  the  same  gives  no  cause  of  prohibition  :  a8>  if  they 
deny  any  plea,  a  mere  spiritual  apped,  and  no  prohibition  lies. 

3.  From  the  beginning  of  the  law^  no  issue  was  ever  taken  upon  the  refusal 
of  the  plea  tA  causd  modi  decimandi,  nor  any  consultation  ever  granted  to  them, 
because  they  did  not  refuse,  but  allowed  the  plea. 

4.  The  refusal  is  no  part  of  the  matter  issuable  or  material  in  the  plea^  for 
the  same  is  no  part  of  the  suggestion  which  only  is  the  substance  of  the  plea  j 
and  therefore  the  modus  decimandi  is  proved  by  two  witnesses,  according  to  the 
statute  of  2  £.  6.  cap.  13.  and  not  the  refusal ;  which  proves,  that 'the  modus  ' 
decimandi  is  only  the  matter  of  the  suggestion^  and  not  the  refusal. 

5.  All  the  said  five  manners  of  discharge  of  tithes  mentioned  in  the  said 
branch  of  ihe  act  of  2  E.  6.  being  contained  within  a  suggestion,  ought  to  be 
proved  by  two  witnesses,  ai^d  so  have  been  always  from  the  time  of  the  making 
of  the  said  act ;  and  therefore  the  statute  of  2  £.  6.  clearly  intended,  that  pro*, 
hibitions  should  be  granted  in  such  causes. 

6.  Although'  that  they  would  allow  bond  fide  de  modo  decimandi,  without 
refusal,  yet  if  the  parson  sues  there  for  tithes  in  kind,  when  the  modus  is  proved, 
the  same  being  expressly  prohibited  by  the  act  of  2  E.  6.  a  prohibition  lies, 
althougl)  the  modus  be  spiritual^  as  appears  by  the  said  book  of  4  £.  4.  37. 
and  other  the  cases  aforesaid. 

And,  afiterwards,  in  the  third  day  of  debate  of  this  case  before  his  gracious 
Majesty,  Dr.  Bennet  and  Dr.  Martin  had  reserved  divers  consultations  granted 
tA  causd  modi  decimandi,  thinking  that  those  would  make  a  great  impression  in 
the  opinion  of  the  King :  and  thereupon  they  said,  that  consultations  were  the 
judgments  of  courts  had  upon  deliberation,  whereas  prohibitions  were  only 
granted  upon  surmises :  and  they  shewed  four  precedents  : 

One,  where  three  jointly  sued  a  prohibition  in  the  case  of  modi  decimandi, 
and  the  consultation  says,  pro  eo  quod  suggestio  maieridque  in-  eadem  contenta 
minus  sufficiens  in  lege  exisHi,  SfC. 

2.  Another  in  causd  modi  decimandi,  to  be  paid  to  the  parson  or  vicar. 

3.  Where  the  parson  sued  for  tithes  in  kind,  and  the  defendant  alleged 
modus  decimandi  to  be  paid  to  the  vicar. 

The  fourth,  where  the  parson  libelled  for  tithe- wool,  and  the  defendant  alleged 
a  custom,  to. reap  com,  and  to  make  it  into  sheaves,  and  to  set  forth  the  tenth 
sheaf  at  his  charges,  and  likewise  of  liay,  to  sever  it  from  the  nine  cocks  at  his 
charge,  in  fuU  satisfaction  of  tithes  of  the  com^  hay,  and  wool. 

To  which  I  answered^  and  humbly  desired  the  King's  Majesty  to  observe 
that  these  have  been  reserved  for  the  last,. and  centre  point  of  their  proof :  and 
by  them  your  Majesty  shall  observe  these  things  : 

1.  That  the  King's  courts  do  them  justice^  when  with  their  consciences  and 
oaths  they  can. 

2.  That  all  the  said  cases  are  clear  in  the  judgment  of  those  who  are 
learned  in  the  lavrs,  that  constdtation  ougjit  by  the  law  to  be  granted. 

For  as  unto  the  first  precedent,  the  case  upon  their  own  shewing  appears 
to  be,  three  persons  joined  in  one  prohibition  tor  three  several  parcels  of  land, 
each  of  which  had  a  several  manner  of  tithing;  and  for  that  cause  they  could  not 
join,  when  their  interests  were  several)  and  therefore  a  consultation  was  granted. 

As  to  the  second  precedent,  the  manner  of  tithing  was  alleged  to  be  paid  to 
the  parson  or  vicar,  which  was  altogether  uncertain. 

As  to  the  third  precedent,  the  modus  never  came  in  debate,  but  whether  the 
tithes  did  belong  to  the  parson  or  vicar  ?  Which  being  betwixt  two  spiritual 
persons,  the^ecclesiastical  court  shall  have  jurisdiction :  and  therewith  agrees 
38  £.  3.  6.  cited  before  by  Bacon  :  and  also  there  the  prior  was  of  the  order  of 
the  Cistertians ;  for  if  the  tithes  originally  belonged  to  the  parson,  any  recom- 
pense for  them  shall  not  bar  the  parson. 

As  to  the  last  precedent,  the  same  was  upon  the  matter  of  a  custom  of  modus 
iedmandi  for  wool :  for  to  pay  the  tithe  of  com  or  hay  in  kind^  in  satisfaction 

of 


IM  TITHfi  CASES. 

1609.  of  oorn^  haj,  and  wool>  cBunot  be  a  satisfaction  for  tbe  wool»  far  tbe  odier  two 
were  doe  of  common  right}  and  all  this  appears  in  the  consultations  them- 
selves,  which  they  shew;,  but  understand  not.  To  which  the  bishop  of  London 
said^  that  the  words  of  the  consultaticm  were,  quod  suggestio  frat£  materiaque  in 
eadm  contentd  mtaiM  mffidenu  in  lege  exutit,  SfC.  so  as  materia  cannot  be  referred 
to  form,  and  therefore  it  ought  to  extend  to  the  modus  dedmandi. 

To  which  I  answered,  that  when  the  matter  is  insufficiently  or  uncertainly 
alleged,  the  matter  itself  fails  5  for  matter  ought  to  be  alleged  in  a  good 
sentence :  and  although  the  matter  be  in  truth  sufficient,  yet  if  it  were  insuffi- 
ciently alleged,  the  plea  wants  matter.  And  the  Lord  Treasurer  said  openly 
to  them,  that  he  admued  that  they  would  allege  such  things  which  made  more 
against  them  than  any  thing  which  had  been  said.  And  when  the  King  relied 
upon  the  said  prohibition  in  the  Register,  when  land  is  given  in  dischai^  ci 
tithes,  the  Lond  Chancellor  said,  that  that  was  not  like  to  this  case  ^  for  there, 
by  the  gift  of  the  land  in  discharge  of  tithes,  the  tithes  were  actually  dis- 
charged :  but  in  the  case  de  modo  dedmandi,  an  annual  sum  is  paid  for  the  tithes, 
and  the  ladd  remains  charged  with  the  tithes,  but  ought  to  be  discharged  by 
plea  de  modo  dedmandi :  aU  which  was  utterly  denied  by  me ;  for  the  land  was 
as  absolutely  discharged  of  the  tithes  in  casu  de  modo  dedmandi,  when  an  an- 
nual sum  ought  to  be  paid,  as  where  land  is  given :  for  all  the  records  and 
precedents  of  prohibitions  in  such  cases  are,  that  such  a  sum  had  been  always, 
&c.  paid  in  plenam  contentationem,  satisfactumem  4*  esonerationem  omnium  4* 
iingularum  ddtmamm,  Spc,  And  although  that  the  sum  be  not  paid,  yet  the 
parson  cannot  sue  for  tithes  in  kind,  but  for  the  money :  for,  as  it  has  been 
said  before,  the  custom  and  the  said  acts  of  parliament  (where  there  is  a  lawful 
manner  of  tithing)  have  discharged  the  Iwds  from  tithes  in  kind«  and  pro- 
hibited, that  no  suit  shall  be  for  them.  And  although  that  now  (as  it  has 
been  said)  the  parsons,  &c.  may  sue  in  the  spiritual  court  pro  modo  decimandi, 
yet  without  question,  at  the  first,  the  annual  payment  of  money  was  as  temporal, 
as  annual  profits  of  lands  were :  all  which  the  King  heard  with  much  patience. 
And  the  Lord  Chancellor  answered  not  to  that  which  I  answered  him  in,  &c. 

And  after  that  his  most  excellent  Majesty,  with  aU  his  council,  had  for  three 
days  together  heard  the  allegations  on  both  sides,  he  said  that  he  would  main- 
tain the  law  of  England,  and  that  his  judges  shoidd  have  as  great  respect  from 
all  his  subjects  as  their  predecessors  had  had :  and  for  the  matter,  he  said^  that 
for  any  thing  that  had  been  said  on  the  part  of  the  clergy,  that  he  was  not 
satisfied:  and  advised  us  his  judges  to  confer  amongst  ourselves,  and  that 
nothing  be  encroached  upon  the  ecclesiastical  jurisdiction,  and  that  they  keep 
themselves  within  their  lawful  jurisdiction,  without  unjust  vexation  and  moles- 
tation done  to  his  subjects,  and  without  delay  or  hindering  of  justice.  And 
this  was  the  end  of  these  three  days  consultations. 

And  note,  that  Dr.  Bennet  in  his  discourse  inveighed  much  against  the 
opinion  in  8  E.  4.  14.  and  in  my  Reports  in  Wright's  case,  that  the  ecclesias- 
tical judge  would  not  allow  a  modus  dedmandi ;  and  said,  that  that  was  the 
mystery  of  iniquity,  and  that  they  would  allow  it.  And  the  King  asked,  for 
what  cause  it  was  so  said  in  the  said  books  ?  To  which  I  answered,  that  it 
appeared  in  Linwood,  who  was  Dean  of  the  Arches,  and  of  so  profound  know- 
ledge in  the  canon  and  civil  law,  and  who  wrote  in  the  reign  of  King  Henry 
6.  a  little  before  the  said  case  in  8  E.  4.  in  his  title  de  dedmis,  cap,  guoniam 
propter,  Sfc,  M,  139.  b.  Quod  dedmce  solvantur,  4*c.  absque  ulla  diminutione: 
and  in  the  gloss  it  is  said,  quod  consuetudo  de  non  dedmando,  aut  de  non  bene 
dedmando  non  valet.  And  that  being  written  by  a  great  canonist  of  England, 
was  the  cause  of  the  said  saying  in  8  E.  4.  that  they  would  not  allow  the  said 
plea  de  modo  dedmandi ;  iot  always  the  modus  dedmandi  is  less  in  value  than 
;  the  tithes  in  specie,  and  then  the  same  is  against  their  canon ;  quod  dednue 
sohantur  absque  diminutione,  et  quod  consuetudo  de  non  plene  dedmando  non  valet. 
And  it  seemed  to  the  King,  that  that  book  was  a  good  cause  for  them  in  the 
time  of  King  Edward  4.  to  say,  as  they  had  said  -,  but  I  said,  that  I  did  not 
rely  upon  that,  but  upon  the  grounds  aforesaid,  (sail.)  the  common  law,  statute 
laws,  and  the  continual  and  infinite  judgments  and  judicial  proceedings  5  and 

that 
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Chat  if  any  canon  or  constitiition  be  against  the  same,  sach  canon  and  constiln-       '  1609. 
iton^  &c.  is  YCMd  by  the  statate  of  26  H.  8.  c.  I9«  wbidi  see  and  note :  for  all .     V^v-^/ 
canons,  constitntlons,  &c.  against  the  prerogatiye  of  the  King,  the  cammon 
laws,  statutes,  or  customs  of  the  realm,  are  void. 

Liastly,  the  King  said,  that  the  high  commission  onght  not  to  meddle  with 
any  thing  but  that  which  is  enormous  and  exorbitant,  and  cannot  permit  the 
ordinary  process  of  the  ecclesiasticid  law ;  and  which  the  same  law  cannot 
pnnish.  And  that  was  the  cause  of  the  institution  of  the  same  commission, 
and  therefore,  although  every  offence,  ex  vi  termini,  n  enormous,  yet  in  the 
statute  it  is  to  be  intended  of  such  an  offence,  as  is  estra  omnem  normam,  as 
heresy,  schism,  incest,  and  the  like  great  offences )  for  the  King  said,  that  it 
was  not  reason  that  the  high  commission  should  have  conusance  of  common 
ofiences,  but  to  leave  them  to  ordinaries,  acU,  because  that  the  party  cannot 
have  an  appeal  in  case  the  high  commission  shall  determine  of  it.  And  the 
King  thought  that  two  high  commissions,  for  either  province  ode,  should  be 
sufficient  for  all  England,  and  no  more. 

H.  7  Ja.  A.  D.  1609.    B.  R.    Brickefidine  v.  Dentoood.    [Nov.  134.]  Whcreaparjon 

,  has  made  •  col- 

IT  was  found  upon  a  special  verdict,  that  the  parson  of  the  parish  makes  a  lector  of  tithes, 
collector  of  tithes,  who  had  licenced  a  parishioner  to  carry  away  his  com,  such  collector 
without  setting  forth  tithes.     By  the  court  clearly,  that  licence  is  void.     Vide  «^<>'  **<^«« 
5  E.  3.  63.    Plow.  104.  That  a  collector  of  rents  cannot  make  an  acquittai^ce  away  h^c7m, 
and  discharge  them.    And  a  constdtation  was  awarded.  without  setting 

^  out  his  tithes. 

E.  7  Ja.  A.  D.  1609-  B.  R.  Jnon.  [2  Br.  &  G.  247.] 

UPON  a  motion  made  by  Wincolt,  of  the  Middle  Temple,  to  dissolve  a  pro-  When  a  consul- 
hibition  granted  to  the  spiritual  court,  upon  a  libel  for  tithes  there,  the  {JJ^°j/""  **^° 
court  took  this  rule,  that  when  a  consultation  is  lawfully  granted,  there  a  new  L^^^^^  ^^  ^^^ 
prohibition  shall  not  be  granted  upon  the  same  libel,  and  yet  they  qualified  that  prohibition  shall 
vrith  this  difference ;  that  is,  when  a  consultation  is  granted  upon  any  fault  of  issue  upon  the 
the  prohibition  in  form  by  misprision  of  the  clerk,  or  by  mis-pleading  of  any  •»«€  libel,  un- 

statute,  in  that,  or  such  like,  there  a  new  prohibition  may  be  granted  upon  the  v*?  *V  .  "/°° 
i-t  1      »^    .  .i-  1.  .•      1  ^  J  ^v      •  iix    rxL    *!-•       •  dclault  m  form, 

same  ubel ;  but  if  a  consultation  be  granted  upon  the  ngbt  of  the  tbmg  m  ques-  ^yy  misprision  of 

tion,  there  a  new  prohibition  shall  not  be  granted  upon  the  same  libel.    See  the  clerk,  or  by 

the  statute  of  5  Ed.  3.  nispleadhig  any 

statute,  or  such 
^  Ukc. 

E.  7  Ja.  A.  D.  1609.    Scacc.     Anon.    [Lane,  39.] 

IF  a  copyholder  of  the  King's  manor  pretend  prescription  for  a  modus  dect-  If  a  copyholder 
mandi  against  the  parson,  the  right  of  tithes  shall  be  tried  in  the  exchequer,  ?^^^  ^^  ^ 
and  a  prohibition  was  granted  to  the  ecclesiastical  court  in  this  case.  shall  bTtried  in 

'         the  exchequer  and  the  spiritual  court  prohibited. 

H.  8  Ja.  A.  D.  1610.     B.  R. 
Anon.    [1  Bulstr.  108.]    4  Gw.  1574. 

NOTA,  npon  the  statute  of  2  £dw.  6.  cap.  13.  the  parson  libels  for  tithes.  One  set  out  his 
and  upon  this  the  case  appears  to  be  in  this  manner.    The  parishioner  tithes,  but 
who  was  to  pay  his  tithes,  sets  them  out  according  to  the  statute,  but  they  Jf<>"W  ^^^  >"ff«' 
being  so  set  out,  he  would  not  suffer  the  parson  to  come  and  take  them  away,  comc^indtake 
thinking  by  these  means  and  this  way  to  avoid  the  statute,  and  upon  this  the  tj^^gi  ^^^^ .  ^^ 
parson  libels  in  the  spiritual  court  for  these  tithes.     The  defendant  there  sur-  a  libel  in  the 
mises,  that '  he  did  not  hinder  him  from  the  ha^ng  of  his  tithes,  but  says  spiritual  court 
that  he  did  hinder  him  in  coming  for  his  tithes  one  way,  (which  was  the  Jj®  picked,  that 
usual  way,)  but  that  he  might  have  come  for  them  another  way,  and  upon  this  jercd  the  parson 

a  pro-  from  coming  one 
way  (which  was  the  usual  way) ;  a  prohibition  was  granted  npon  suggestion  that  there  ^as  no  question  about 
the  payment  of  tithes,  but  of  the  way  to  come  for  them  j  afterwards  a  consultation  was  granted  by  the  whole  court. 
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a  mohibltioii  wm  pniyed>  uid  graQted,  sappofling  that  here  was  no  qaettion  at 
m,  as  toaching  tbe  payment  of  tithes^  but  as  touching  the  way  to  come  for  them, 
and  upon  this  whole  matter  the  panon  prayed  a  consultation.  The  whole 
court  clear  of  opinion,  that  such  a  setting  out  of  tithes  as  the  same  appeared  to 
be  here  in  ^is  case>  without  suffering  the  parson  to  come  and  take  away  his 
tithes,  is  a  fraudulent,  and  no  good  and  sufficient  setting  forth  of  tithes, 
according  to  the  statute  and  as  the  statute  doth  require,  which  ought  to  be  a 
fruitful  and  effectual  setting  forth  of  his  tithes,  for  in  so  doing  he  ought  to  set 
forth  his  tithes,  and  also  to  suffer  the  parson  to  come,  have,  and  to  take  away 
his  tithes,  otherwise,  unless  he  do  also  perform  thb,  the  setting  out  of  hu 
tithes  here  is  to  no  purpose  for  to  excuse  him.  And  to  the  surmise  here  made  for 
the  way,  the  whole  court  clear  of  opinion,  that  this  is  in  no  wise  at  all  material : 
And  so  without  any  further  motion  or  arguments,  by  the  rule  of  the  court 
a  consultation  was  granted,  quod  nota. 

E.  8  Ja.  A.  D.  1610.  C.  B.       Dr.  Netoman*s  case.  [Godb.  175.] 

It  was  lud  by  TN  this  case  it  was  said  by  Coke,  Ch.  J.  that  it  had  of  late  time  been  twice 
Coke,  C.J.  ttiat  -■-  adjudged,  that  if  timber  trees  be  oftentimes  topped  and  lopped  for  fiiel,  yet 
^i^^^^'^M  ^^^  ^P^  ^^^  ^P'  ^'^  "^^  titheable;  for  the  body  of  the  trees  being  by  law 
jadff^^ioe*  <lueharged  of  tithes,  so  shall  be  the  branches :  and  therefore  he  that  cuts  them, 
thaufprivileged  ^^Y  conYert  them  to  his  own  use  if  he  please. 

trees  be  often  lopped  for  fuel,  yet  the  tops  sad  lops  are  Dot  titfacable,  for  the  body  beiog  <itischarged,  bo  shall  the 
hranches, 

T.  8  Ja.  A.  D.  1610.  C.  B.      Jnm.  [Godb.  180.] 
A  Ticar  saed  in     A    VICAR  was  endowed  in  the  time  of  King  Henry  III.  of  divers  tithes, 
S^rtTr^tiics  ^^  afterwards  he  Ubelled  for  those  tithes  in  the  spiritual  court.     The 

with  which  the  c^^^^^^t  alleged  a  modus  dccimaniR,  and  prayed  a  prohibition,  and  day 
▼icarege  had  Was  given  to  the  party  to  shew  cause  why  the  same  should  not  be  granted  3 
been  endowed  and  at  die  day  the  deed  of  endowment  was  produced,  and  shewn  in  court. 
in  the  time  of  By  ^hich  it  did  appear,  that  the  vicar  was  endowed  of  hay,  via.  of  the  tenth 
S^iSSiJd  a  I»rt  of  it  5  and  so  of  the  remainder  of  the  tithes  for  which  he  HbcUed  j 
prohibition  whereupon  the  court  refused  to  award  a  prohibition.  Qmtre  causam.  For  as 
npon  allegation  I  conceive,  a  modus  decimandi  may  accrue  after  the  endowment.  (1^ 
01  a  modus  in  dischaige  of  those  tithes.  Qu. 

(1)  I  Gonoeive  a  aiodus  might  have  aocniad  before  the  endowment. 

T.  8  Ja.  A.  D.  1610.  t)om.  Proc.  Case  of  Convocations.  [12  Co.  72.] 

It  was  resolved    l^OTE^  it  was  resolved  by  the  Chief  Justices  and  divers  other  Justices,  at  a 

by  two  Chief  1^  committee  before  the  lords  in  the  same  parliament,  on  divers  points  con- 
Justices,  and  •       %  %     »        ^  * 

divers  otiier        cernmg  the  authonty  of  a  convocation : 

Justices  at  a  !•  That  a  convocation  cannot  assemble  at  their  own  or  the  archbishop*s 

committee  be-  convocation,  without  the  assent  of  the  king,  i.  e.  by  writ. 

fore  thel/>rds  2.  That  af^  their  assembly  the^  caimot  confer  together  to  constitute  any 

ll^'at'a^ni  ^^anon  vrithout  licence  rfe/ iloy. 

vocation  cannot  ^'  ^^^^  they  upon  conference  conclude  any  canons,  yet  they  cannot  exe- 

assemble  at  cute  any  of  their  canons  without  royal  assent. 

their  own,  or  at  4.  They  cannot  execute  any  after  royal  assent,  but  with  these  four  limitations : 

theArchbishop's  y^  Jhat  they  be  not  against  the  prerogative  of  the  king, 

convocation.  o    xt  •     x  ^i.  i     * 

without  the  L-  2.  Nor  against  the  common  law. 

sentof  Uie  king,  3.  Nor  against  any  statute  kw. 

t.  e.  by  writ  4.  Nor  against  any  custom  of  the  realm. 

t.  That  after  ^       And 

their  assembly  they  cannot  confer  together  to  make  any  canons  with  the  licence  of  the  king. 

3.  When  they  upon  conference  conclude  ahy  canons,  yet  tliey  cannot  execute  any  of  them  witliout  royal  assent 

4.  They  cannot  execute  any  after  the  royal  assent,  but  with  these  foorlindtations.— 1.  That  they  be  not  agiunst  the 
prerogative  of  the  Icing ;  S.  Nor  against  the  common  law  ;  3.  Nor  against  any  statute  law ;  4.  Nor  against  any 
custom  of  the  realm.  S  Hen.  6. 13.  A  convocation  may  make  constitutions,  by  which  those  of  the  spiritualty 
shall  be  bonnd,  for  this,  that  they  all»  either  by  representation  or  in  person,  are  present,  but  not  the  temporally. 
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And  ill  this  appetft  by  the  stalute  26  Hen.  8.  cm.  10.  and  thk  was  but  an         1610. 
aflbnumoe  of  what  was  before  the  said  statute,  for  that  It  appears  by  19  £dw.        ca6b  or 
S.tiiie  Qyartnonadmmt,?.  where  it  is  held,  that  if  a  canon  law  be  against  the  coNvocATioifs 
law  of  the  land,  the  bishop  ought  to  obey  the  commandment  of  the  king,  ^<^^v^^^ 
according  to  the  law  of  the  land,  10  Hen.  7.  17.  there  is  a  canon  that  no 
spiritual  person  shall  be  put  to  answer  before  a  secular  judge ;  but  this  does 
not  bind,  because  it  is  against  the  conmion  law  i  and  it  appears  by  the  statute 
of  Merton,  capi  9.  that  tJiey  in  case  of  bastardy  were  enforced  to  certify  against 
the  law  of  the  holy  church,  that  nati  ante  matrimomumfuerint  bastardly  quia  ecdesia 
kabet  tola  pro  l^UimUj  et  rogaverunt  omnes  Epucopi  Magnates  quod  consent 
tirent,  quod  qui  naiifuerint  ante  matrwumium  essent  legitimi  ;  which  proves  that 
tiie  canon  law  in  this  point  being  repugnant  to  the  law  of  the  land,  was  not  of 
any  force;  and  for  this  they  implored  the  aid  of  the  parliament,  et  omnes 
Comites  et  Baromes  and  voce  responderunty  quodnolumus  leges  Anglia  mutari,  qwe 
hue  usqueusttata  sunt  et  approbaia^. 

..  2  Uen.  6.  13.  A  convocation  may  make  constitutions,  by  which  those  of 
the  spiritualty  shall  be  bound,  for  this,  that  they  all,  or  by  representation,  or 
in  penon,  are  present,  but  not  the  temporalty.  ^ 

21  £dw.  4.  A7*  The  convocation  is  spiritual,  and  all  their  constitutions 
are  spiritnal.  Vide  the  records  in  the  Tower  of  18  H.  8.  8£dw.  1.  25  Edw.  1. 
11  £dw.2.  and  15£dw.2. 

Frohiintio  Regis  nt  clerus  in  cangregatione  sud,  SfC,  aitentet  contra  Jus  seu 
eanmam,  Et  alia,  nequod  statuat  in  concUio  suo  in  prajudicivm  Regis  seu  legis, 
Src.  By  which  it  appears,  that  they  can  do  nothing  against  the  law  of  the 
land,  for  every  part  of  the  law,  be  it  common  law  or  statute  law,  cannot  be 
abrogated  nor  altered  without  an  act  of  parliament,  (to  which  every  one  shall 
be  party)  moept  for  q>iritual  causes,  or  which  concern  spiritual  persons ;  nor 
then  if  it  be  against  the  prerogative  of  the  king  or  the  common  law. 

^"^'•^^^^^^^^^■~- 

M.  8  Ja.  A.  D.  1610.  C.B. 
Robertas  cn»e.  [12  Co.  65.]  Cr.Ja.  269-  lGw.230. 

TN  this  term,  in  the  case  of  one  Roberts,  a  prohibition  had  been  granted  in  a  ^jji^t  the  defend- 
'-  case  of  subtraction  of  tithes,  upon  surmise  that  the  plaintiff  being  defendant  ant  in  the  ipi- 
in  the  spiritual  court,  had  but  one  witness  in  that  court  to  prove  his  demise  j  nt««i  «»nrt  hsd 
to  which  that  court  said,  that  singularis  testis  is  not  allowable ;  and  upon  consi-  ^*  ®"*  witnest 
deration  and  sight  of  a  prohibition  granted  upon  the  same  cause  in  Hil.  3  £1.  ^^  is  not  V  * 
ill  Banco  Regis,  it  was  resolved  by  Coke,  Ch.  J.  et  totam  curiam  in  Convmuni  sufficientgroond 
Banco,  that  consultation  should  be  granted,  and  that  for  divers  causes.  for  a  prohibi- 

1.  It  appears  by  the  Register,  fol.  5.  that  it  is  put  for  a  rule,  quod  non  est  *jj>n»  for  where 
consonum  ratUmi,  quod  cognitio  accessorii  in  curid  Christianitatis  impediatur,  uln  oo^l'h^'^a  • 
cognitio  causm  principalis  ad  forum  ecclestasticum  noscitur  pertinere :  and  with  dicUonof "^thc*" 
this  agrees  1  Rich.  3.  4.  principal  mat- 

2.  If  jsuch  a  surmise  shall  be  allowed,  then  in  every  case  for  mere  delay  such  ter,  thej  shall 
a  surmise  may  be  made :  for  he  who  was  plaintiff  in  the  spiritual  court  cannot  dcteriuine  the 
deny,  that  where  it  is  surmised  that  he  had  one  witness,  that  he  has  two  or  jf^^^!^^on "J 
more,  for  then  he  affirms  matter  against  himself :   and  when  the  spiritnal  common  law 
court  has  jurisdiction  of    the  principal  cause,  they  determine  the  accessory,  arise  upon  the 
But  it  was  objected,  that  if  A.  claiming  a  lease  byB.  of  a  rectory,  libel  for  sub-  construction  of 
traction  of  tithes,  and  the  defendant  plead  a  former  lease  madeby  B.  and  C.  and  f  i****^^'  *' 
the  defendant  have  but  one  witness  in  the  case  to  prove  the  former  lease,  if  no  jpjritual  court 
prohibition  shall  be  granted^  the  defendant  shall  be  charged ;  and  if  C.  sue  him  will  judge  of  it, 

upon  against  the  rale 
of  the  law;  there,  upon  special  surmise,  and  proof  to  the  court  that  tuclr  surniite  is  true,  prohibition  lies. 
S.  Thfi  judges  of  the  spiritual  court  cannot  write  to  the  judges  of  the  common-law  courts  to  certify,  as  these. 
jpdget  do  to  the  spiritual  court,  by  authority  of  the  king's  writ,  where  issue  is  taken  upon  any  matter  triable  by 
the  eoclenastical  law,  as  bastardy,  ability  of  a  clerk,  &c.  3.  A  man  had  a  rectory  impropriate,  consisting  of 
glebe  and  tithes,  and  by  deed  granted  the  rectory  and  all  lands  and  tithes  ;  no  livery  being  made,  it  was  in 
question,  whether  tithes  which  may  pass  without  IWery  passed  by  this- grant :  held,  that  by  livery  of  the 
charter,  the  tithes  did  not  pass  as  in  gross,  for  the  intention  of  the  parties  was  to  pass  the  entire  rectory  by  feofi- 
asenr,  and  not  to  pass  the  tithes  by  the  same,  and  so  to  disoieiober  the  rectory  by  fractions,  and  that  by  coostruc- 
tioD  of  law  Sgainat  the  intention  of  the  parties. 
VOL.  I.  K 
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1610.  ikpon  die  statute  2  Bdw.  6.  at  the  oominoa  Umt^  the  tesiimoBy  «f  tfast  one  only 
BOBBRTs'scAsi  Will  theTc  be  tufltclent,  and  lo  he  shall  be  twice  charged.  To  ^diidi  it  was 
answered^  that  fint  the  fault  was  the  defeodant's^  that  be  would  not  set  fbtth 
his  tithes^  and  then  he  shall  be  charged  whosoever  takes  them.  But  in  audi  a 
case^  those  of  the  ecclesiastical  court  will,  upon  one  good  witness,  and  any 
concurrent  yehement  presumption,  as  possession,  or  the  like,  allow  of  such  a 
proof.  And  the  testimony  of  one  witness  in  our  law  is  no  conclusive  evidenooy 
but  ought  to  be  left  to  the  conscience  of  the  jury,  and  so  the  validity  or  inva- 
lidity of  proof  in  matters  o{fait  shall  be  left  to  them  -,  but  if  a  question  of  the 
common  law  arise  from  the  party  upon  the  construction  of  a  statute,  or  the  like, 
and  those  of  the  ecclesiastical  court  will  take  upon  them  to  judge  of  it  against 
the  rule  of  law,  there,  upon  special  surmise  of  it,  and  upon  the  shewing  of  the 
answer  or  other  pleadings  of  the  parties,  by  which  it  appears  to  the  court,  that 
such  surmise  is  on  good  ground,  a  pi^ibibition  fies  5  for  matter  in  law,  arising 
upon  estates  or  interests  (given)  by  the  common  law  and  construction  of 
statutes,  ought  to  be  determined  according  to  the  rules  of  common  law ;  et  non 
debet  trahi  ad  aliud  examen. 

And  Coke,  C.  J.  cited  a  notable  judgment, Pasch.  35  £1.  m  Bank  le  i{oy.(l) 
Jtf^/er  brought  a  prohibition  against  Clemens  and  Whiskard,  andFutter  counted 
that  he  himself  was  owner  of  the  rectory  of  Langham,  in  the  county  of  Norfolk, 
and  libelled  against  Clemens,  one  of  the  defendants,  before  the  official  of  the 
bishop  of  Norwich,  for  subtraction  of  tithes,  scil.  of  wheat,  &c.  pendent  which 
suit,  the  said  Wliiskard,  intervening  pro  interesse  suo,  made  theae  all^ations 
against  the  said  Futter. 

1.  That  the  said  rectory  was  impropriate  to  the  monastery  of  Wenling,  and 
by  the  dissolution  of  the  said  monastery,  came  to  the  hands  of  Henry  VIII. 
and  did  convey  it  by  mesne  descent  to  Queen  Elizabeth,  who  by  her  letters 
patent  of  concealment  granted  it  to  Mins  and  Hall,  who  enfeoffed  Borome, 
who  did  let  it  to  Whiskard  for  four  years,  and  proved  his  allegations  by  wit- 
nesses, upon  which  in  fine,  sentence  was  given  against  Futter,  and  81.  10s. 
given  to  Clemens  for  costs,  and  131.  6s.  to  Whiskard ;  and  Futter  did  appeal  to 
the  Court  of  the  Arches,  and  there  Futter  claimed  the  said  rectory  by  reason  that 
Hall  was  seised  of  it,  and  by  his  deed  gave  and  granted  the  said  rectory,  and 
lands  and  tithes  to  it  appertiuning,  to  Sir  Edward  Clere,  before  the  feoffinent 
all  supposed  to  be  made  by  Borome )  and  that  Sir  Edw.  Clere  by  his  deed  did 
enfeoff  Futter  5  and  although  that  he  offered  to  prove  the  delivery  of  the  deed 
of  the  said  feoffoient  made  to  Sir  Edward  Clere  by  one  sole  witness,  the  eccle- 
siastical court  would  not  allow  it  without  producing  another  witness  :  and 
Futter  further  said,  that  although  he  had  further  aUeged  there,  that  these 
were  matters  determinable  at  the  common  law,  notwithstanding  they  gave  sen- 
tence :  the  defendant  for  to  have  a  consultation  pleaded,  that  letter  in  the  said 
Court  of  the  Arches,  proved  the  delivery  of  the  deed  aforesaid,  by  Sir  Edward- 
Clere  and  Mouse,  but  could  not  prove  Uvery  and  seisin  according  to  the  deed. 
And  for  this  cause  sentence  was  given,  without  (for)  that  the  judges  of  the 
Arches  would  not  admit  the  said  proof,  unless  he  proved  the  deed  by  other 
witnesses,  upon  which  Futter  demurred  in  law)  and  it  was  objected  by  the 
counsel  for  Futter : 

1.  That  Whiskard,  who  is  a  mere  stranger  to  the  suit,  and  who  comes  in 
pro  interesse  suo  in  the  said  rectory,  pleads  matter  merely  determinable  at  the 
common  law,  scil.  letters  patent,  feoffment,  and  lease  for  years ;  and  on  the 
other  part,  Futter  claims  an  estate  in  the  said  rectory,  by  conveyance  at  the 
common  law.  And  now  the  question  in  the  ecclesiastical  court  being  only  who 
has  the  best  estate  m  the  said  rectory  by  the  common  law,  this  ought  to  be  tried 
by  the  common  law,  and  not  in  the  ecclesiastical  court  ^  for  this  is  the  birth- 
right of  the  subject  to  have  his  inheritance  and  freehold  tried  and  determined 
by  the  common  law;  for  the  civil  law  differs  much  in  deciding  of  inheritances. 

2.  It  was  objected,  that  all*  matters  in  law  ought  to  be  determined  by  the 
judges  of  the  law  5  and  in  this  case  matters  of  law  arising,  scil.  if  a  man 
have  a  rectory  iiitipropriate,  which  consists  in  glebe  and  tithes,  and  by  his 

deed 

(1)  Ante,  13^  cited  in  VTW^ftt  v.  ffr^f . 
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deed  give  and  gnat  the  said  neUuj^  and  all  lands  and  tithes  any  way  be-        1610. 
longing  or  appertaining  to  it»  to  another  and  his  hein>  and  no  livery  be  made  in  aoBiRrt^Ass 
this  faae,  if  the  tithes  shall  pass  or  no^  for  that  tithes  may  pass  witliout  any 
livery ;   tlus  question  is  not  fit  to  be  determined  by  the  ecclesiastical  judges^ 
but  by  the  judges  of  the  common  law,  quad  quigque  norit,  in  hoc  «e  exerceat. 

3«  It  was  objected,  that  Whiskard  was  a  mere  stranger  to  the  suit,  and  all 
bis  allegation  i»  temporaL  and  for  that  it  is  a  stronger  case  to  maintain  a 
prohibition,  forasmuch  as  betwixt  him  and  Futter  nothing  is  in  question,  but 
to  whom  the  inheritance  of  the  rectory  belongs  ;  but  Clemens*  who  is  sued 
for  subtraction  of  tithes,  hath  greater  colour  in  his  defence,  being  lawfully 
sued  in  the  ecclesiastical  court,  than  for  Whiskard,  who  is  no  party  to  the  suit 
for  taxY  ecclesiastical  cause,  but  all  his  allegation,  as  has  been  scad,  is  temporal. 

4.  It  was  objected,  that  Futter  had  but  one  witness  to  prove  the  delivery  of 
the  deed,  and  in  the  ecclesiastical  law,  umu  tettii,  est  nuUus  tatii,  for  all 
which  canaes  it  waa  pnycd  that  the  prohibition  may  stand,  and  that  no  con* 
wUarion  may  be  granted. 

To  which  it  waa  answered  and  lesdived  by  Sir  Christopher  Wray,  Ch.  J., 
and  per  totem  curiam  : 

1.  That  to  the  first  objection,  for  that  the  original  belongs  to  the  eoclesias- 
cal  court,  the  determination  of  all  that  which  depends  upon  it  belongs  to  the 
judges  of  the  same  court,  although  that  the  matter  be  triable  by  the  common 
law  s  but  where  the  original  matter  belongs  to  the  common  law,  and  is  there  com- 
menced, and  issue  be  teJLen  upon  matter  triable  by  the  ecclesiastical  law,  there  the 
judges  of  our  law  shall  write  to  the  judges  of  the  ecclesiastical  court  to  try  it, 
and  to  certify :  and  the  reason  of  this  diversity  is,  that  our  judges  have  autho- 
rity to  write  and  command  them  by  the  king*s  writ  to  certify  them }  but  they 
cannot  write  to  the  judges  of  our  law  to  try  any  thing,  and  to  certify  them,  for 
they  have  no  such  authority  to  command  by  writ,  but  to  obey  the  writs  of  the 
king :  as  in  any  action  ancestral,  if  bastardy  be  pleaded  in  the  demandant, 
and  upon  this  issue  be  joined,  this  shall  be  tried  by  the  bishop,  and  his  certificate 
shall  bind:  so  in  a  Quare  impedk,  if  issue  be  taken,  whether  a  clerk,  who 
was  presented,  were  able  or  not  able,  this  ^all  be  tried  by  examination  of  the 
derit,  and  certified  by  the  bishop :  but  although  that  such  issues  be,  in  their 
natore,  triable  by  the  ecclesiastical  law,  yet  if  the  case  were  such,  that  the  eccle- 
siastical court  could  not  try  %  then  (to  the  end  that  justice  shall  not  be 
wanting)  such  ecclesiastical  matter  shall  be  tried  by  the  common  law,  as  4 
£dw.  3.  26.  if  the  presentee  be  dead,  if  he  were  able  or  not  able,  shall  be  tried  . 
per  pais  $  for  the  bishop  cannot  try  it :  but  against  this  was  objected  the  stat. 
De  ArticuUs  Ckri,  c.  13.  by  which  it  is  provided,  quod  de  idoneitate  persona 
ptrsxnudx  ad  beneficium  ecdesiasticum,  pertineat  exammatio  ad  judkem  ecctesias- 
ticum  ;  upon  which  it  was  concluded  that  the  trial  De  idoneitate  personce,  in  all 
cases  belongs  to  court-christian.  To  which  it  was  answered  and  resolved,  that 
true  it  is,  £at  the  trial  of  ability  belongs  to  them ;  but  the  statute  explains  in 
what  manner  it  shidl  be  made,  for  the  statute  says,  pertinet  examinatio  ad  /ti- 
dicem  ecdesiasticum,  so  that  this  trial  ought  to  be  by  examination  of  the  party, 
and  this  cannot  be  when  the  presentee  is  dead :  and  although  he  be  not  party 
to  the  writ,  yet  he  may  be  examined ;  and  with  this  agrees  39  £dw.  3.  2.^ 
the  Earl  of  Arundel  s  cause,  and  4  £dw.  3.  25.  16  EUz.Dyer,  327.  So  if 
bastardy  be  dUegedin  one  who  is  not  party  to  the  writ,  there,  for  this,  that  the 
certificate  binds  for  ever,  it  shall  be  against  law  and  reason,  that  he  should  not 
be  party  to  the  certificate ;  for  this  cause  in  such  case  it  shall  be  tried  per  pais ; 
ami  if  any  difficulty  arise  upon  it,  the  judges  of  our  law  used  to  consult  vrith 
the  judges  ecclesiastical ;  and  with  this  accords  4  Edw.  3. 37.  The  same  law 
of  profession,  42  Edw.  3.  8.  So  if  bastardy  be  alleged  in  one  who  is  dead. 
Vide  17  Edw.  3.  5.  where  bastardy  b  alleged  in  the  tenant,  and  one  who  is  a 
stranger  to  the  writ,  who  are  sisters.  Vide  32  Ed.  3.  Trial,  59<  where  a  tenant 
allegdl  bastardy  in  himself,  and  the  demandant  doth  aver  him  mulier.  Vide 
29  Ass.  pL  14.  6  Eliz.  Dyer,  226.  228.  If  the  issue  be  quod  vocavit  per  resig- 
nationem,  part  of  which  is  temporal,  and  part  spiritual,  this  shall  be  tried  per 
pais.     Vide  9  Hen.  7.    Profession  and  the  time  of  it,  &c.    But  admission  and 

M  2  msti- 
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l€My.  institntaoti^  aldKmgh  that  it  be  BUeged  in  a  stranger  to  the  writ/  yet  (his  shall 
iioBtRTs'scASE  be  tried  by  the  ordinary  ^  as  It  appears  7  Edw.  6.  78.  6.  in  Dyer ;  for  admis- 
^^■^^V^^  sion,  institution^  resignation^  et  simiRa,  are  judicial  acts^  and  remain  in  their 
courts  and  register^  upon  which  they  ground  their  certificate  ;  otherwise  it  is 
of  bastardy^  idoneity,  &c.  By  which  it  appears^  that  in  divers  cases  the  judges 
of  the  common  law  write  to  the  Cjcclesiastical  judges^  commanding  them  to 
certify  some  thing  nut  in  issue  5  and  the  judges  of  our  law  prohibit  the  judges 
ecclesiastical  to  hold  plea  of  some  things  which  are  determinable  at  common 
law  5  but  the  court  ecclesiastical  has  not  power  to  write  to  our  judges^  or  to 
command  them,  or  to  prohibit  them  when  they  hold  plea  of  things  determina- 
ble by  the  ecclesiastical  judges:  but  this  is  erroneous,  and  shall  be  reversed  by 
error.  And  of  the  other  side,  if  in  the  ecclesiastical  court  the  suit  be  for  a  legacy, 
and  the  defendant  plead  a  release,  if  in  the  admitting  or  rejecting  of  proofs 
concerning  this  release,  which  is  matter  determinable  at  common  law,  they  do 
wrong  to  the  plaintiff  or  defendant,  they  hare  no  remedy  but  by  way  of 
appeal. 

.  2.  To  the  second  it  was  answered  and  resolved,  that  if  upon  consultation 
with  men  learned  in  the  law,  they  give  sentence  according  to  law,  tins  is  weU 
done  5  and  no  prohibition  ought  to  be  granted,  but  if  they  take  upon  them  to 
draw  the  interest  of  any  man  ad  aHud  examen ;  and  to  judge  against  the 
nile  of  law,  concerning  the  inheritance  or  interest  of  any,  there  prohibition 
lies ;  and  in  the  case  at  the  bar,  they  well  resolved  the  law,  for  by  the  said 
livery  of  the  charter  the  tithes  do  not  pass  as  gross,  for  this,  that  the  intention 
of  the  parties  was  to  pass  the  entire  rectory  by  feoffment,  and  not  to  pass  the 
tithes  by  the  same^  and  so  to  dismember  the  rectory  by  fractions,  and  that  by 
construction  of  law,  against  the  intention  of  the  parties. 

3.  As  to  the  third,  it  was  answered  and  resolved,  that  by  the  ecclesiastical 
law,  a  stranger  may  come  in  pro  intereste  suo,  and  when  they  have  jurisdiction 
of  the  original  cause  of  the  suit,  we  ought  not  to  draw  in  question  their  order 
and  proceeding ;  but  if  they  proceed  inverso  ordine,  or  not  observing  form, 
this  ought  to  be  redressed  by  appeal :  and  although  that  the  matter  depending 
upon  the  original  cause  be  determinable  by  the  common  law,  yet  it  shall  be 
determined,  as  it  has  been  said,  in  the  ecclesiastical  court. 
-  4.  As  to  the  fourth  objection,  it  was  answered  and  resolved,  that  such  a 
surmise,  that  he  has  but  one  witness,  is  not  sufficient  to  have  a  prohibition, 
for  this,  that  the  ecclesiastical  court  has  jurisdiction  of  the  principal,  and  if 
such  a  surmise  shall  be  sufficient,  all  suits  in  the  ecclesiasticu  court  shall  be 
either  delayed,  or  quite  taken  away,  for  such  a  surmise  may  be  made  in  every 
case  j  and  the  plaintiff  in  the  ecclesiastical  court  cannot  have  any  good  answer 
to' it  to  have  a  consultation,  which  agrees  with  the  resolution  in  the  principal 
case,  &c. 

M.  8Ja.A.  D.  1610.    B.R. 
Hunston  v.  Cocket.  [Cr.  Ja.  252.]  1  Gw.  935. 

^^dT^"  T^EBT  upon  the  statute  of  2  Edw.  6.  for  not  settmg  out  tithes.  The  jury 
f4  Hen.  8.  ^  "^"^  ^°^  *  special  verdict,  that  a  prior  was  seised  of  the  advowson  of  this 
b^  license  of  the  parsonage,  and  24  Hen.  8.  the  church  being  then  void,  the  bishop  gave  him 
bishop  shall  be  license  to  hold  it  in  proprias  usus ;  and  that  there  was  not  any  endowment  of 
^^^^^^  ^  *^®  vicarage.  And  they  find  the  statute  of  4  Hen.  4.  of  appropriations,  and 
SJc  ali  re^i-  ^^?  stotute  of  27  Hen.  8.  which  gives  priories  and  reli^ous  houses  to  the 
site  circum-  ^j°S  i  ^^^  ^^}  ^^  K^g  presented  the  plaintiff  by  lapse,  who  was  admitted,  in- 
stances, thoogh  stituted,  and  inducted ;  and  that  the  defendant  did  not  set  out  his  tithes, 
there  were  not  etsi,  SfC,  The  points  intended  were,  whether  the  appropriation  were  good,  there 
of  ^the  ▼^''T"*  *^°^  "?  endowment  of  the  vicarage  5  and  whether  this  statute,  being  in  the 
for  apprepria-^'  affirmative,  (that  vicarages  should  be  endowed,)  makes  all  appropriations  void, 
tioQs  shall  not  unless  there  be  a  vicarage  endowed;  and  whether  an  appropriation  by  the 
now  be  called  in  bishop* s  license,  without  the  King's  license,  be  good.  But  Williams  said,  it 
question.  hJis  been  resolved,  that  whether  appropriations  be  good  or  not,  cannot  now  be 

caUcd  in  question^  but  they  shall  be  intended  to  be  good^  and  to  hAve  all . 

-  ••  requisite 
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requisite  circumstances  5  and  the  statute  gires  tliem  to  the  Emg,  and  doe» 
not  except  any  man's  rights  unless  theirs  only  who  had  right  at  that  time^  which 
DO  parson  now  has.  But  this  case  was^  without  argument^  adjudged  for  the 
defendant;  for ^ the  plainti£F  claims  per  prtuentationem  regis  ratione  hptiit : 
whereas  it  appears,  if  the  King  had  any  title  to  present,  it  was  jure  corona, 
and  so  the  presentment  merely  void  3  and  it  is  an  admission,  institution,  and 
induction,  without  any  presentment,  which  is  merely  void,  as  it  was  adjudged 
between  Green  and  BcLKer^  quod  vide.  Wherefore  for  this  cause,  it  appearing 
that  the  plaintiff  had  not  any  tide,  it  was  adjudged  for  the  defendant. 

^  ^ 

M.  8  Ja.  A.  D:  1610.     C.  B.    Parker^ s  case.  [2  Br.  &  G.  7.] 

THREE  were  cited  to  appear  in  the  court  at  Chester  for  tenths,  and  treble  Where  to  a  libel 
damages  were  demanded.    And  also  in  the  libel  it  is  suggested,  that  the  ^°>t  u*m^-* 

land  is  barren,  and  very  unfruitful,  and  prohibition  was  award^  against  those  Joui^™ibition 
•  •.«,.'  t/i*-*!  1  1  .1  •  .       issued.  It  was 

jomtly  ;  and  yet  it  was  agreed,  that  they  ought  to  count  upon  the  prohibition  )ieid  that  they 

severally.       ^  most  declare 

^  severally. 

M.  8  Ja.  A.  D.  1610.     C.  B.  Case  of  Prohibition.  [12  Co.  76.] 

T^OTE,  it  was  resolved  in  the  same  term,  that  if  a  man  be  excomnranicated  No  pro&tMiim  ' 
-*-^    by  the  ordinary,  where  he  ought  not  to  be,  as  after  a  general  pardon,  &c.  ^f  ^^  ^ 
and    the  defendant  being  negligent  do  not  sue  a  prohibition,  but  remain  ^^^^f^^^icaio' 
excommunicate  forty  days,  and  uipon  certificate  in  chancery^  he  be  taken  by  the  cajnendo. 
King's  writ  de  excommunicato  capiendo ;  that  no  prohibition  lies  in  this  case, 
for  that  he  is  taken  by  the  King's  writ,  and  no  precedent  or  authority  can 
be  found  where  a  prohibition  was  granted  after  the  party  was  taken  by  the 
King's  writ  5  for  prohibition  lies  to  prohibit  ecclesiastical  proceedings,  not  any 
thing  which  is  done  by  the  King's  writ  by  force  of  the  common  law  \  and  if  a 
prohibition  be '  granted,  it  will  not  deliver  the  party.    Then  it  was  moved, 
what  remedy  hath  the  party  who  is  so  wrongly  excommunicated  ?  To  which  it 
was  answered^  that  he  ha^  three  remedies,  &c.  * 

1 .  He  may  have  a  writ  out  of  chancery  to  absolve  him ;  for  as  it  is  held  in 
14  Hen.  4.  fol.  14.  In  all  cases  where  a  man  is  excommunicated  by  the  bishop 
against  our  law,  he*  shall  have  a  writ  out  of  the  chancery  directed  to  the  bishop, 
commanding  him  to  assoil  him  $  and  With  this  agrees  7  Edw.  4. 14. 

2.  When  a  man  is  excommunicated  against  the  law  of  this  realm,  so  that 
he  cannot  have  a  writ  de  cavtione  admittendd,  for  then  he  ought  parere  mandatit 
eccletite  in  formd  juris,  id  est,  ecclesiastici,  where  in  truth  it  is  excommunkatio 
ami ra  jus  etformam  juris,  id  est,  communis  juris :  but  if  he  shew  his  cause  to 
the  bishop,  and  requesf  him  to  assoil  him,  for  this,  that  he  was  excommunicated 
after  the  offence  was  pardoned,  or  this,  that  the  cause  does  not  appear  to  be  of 
ecclesiastical -cognizance,  and  he  refiise  to  assoil  him,  so  that  he  is  now  dis- 
abled to  sue  any  writ  of  the  King,  so  kmg  -as  he  remains  excommunicated,  he 
may  have  an  action  sur  le  case  against  the  orciinary,  who  hath  done  him  this 
wrong,  to  disable  him  in  this  case}  and  with  thb  agrees  the  Dr.  &  Stud.  lib. 
2.  cap.  32.  fol.  119. 

3.  If  the  party  be  excommunicated  for  none  of  the  causes  mentioned  in  the 
act  of  5  Eliz.  cap.  23.  then  he  may  have  this  for  plea  in  the  king's  bench  by 
the  same  act,  and  avoid  the  penalties  inflicted  by  the  same  act. 

Note,  it  was  resolved  by  the  court,  &c.  that  where  one  is  cited  before  the 
dean  of  the  arches  in  cause  of  defamation,  for  calling  the  plaintiff  whore,  out 
of  the  proper  diocese,  scil,  the  diocese  of  London,  against  the  statute  23  H.  8. 
and  the  plaintiff  has  sentence,  and  the  defendant  is  excommunicated,  and  so 
continues  eighty  days  3  and  upon  certificate  into  the  chancery,  a  writ  of  excom- 
municato capiendo  is  granted,  and  after  the  defendant  is  taken  and  imprisoned 
by  force  of  it,  that  he  shall  not  have  a  prohibition  upon  the  statute  23  Hen.  8. 
for  no  vnrit  in  the  regist^' extends  to  it,  et  sententiam,  si  quamJubninafDeritis,  sin^ 
dilatione  reoocetis,  and  after  sentence  is  appealed,  a  prohibition  lies,  as  appears 
by  the  register }  but  no  writ  nor  precedent  xan  be  shewn  in  this  casa ;  but 

there 
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1610.  there  is  ^  writ  in  the  legister  called  a  writ  de  amtione  admUtendd,  when  the 
CA8B  OP  defendant  is  taken  hy  the  King's  writ  de  escommunkato  capiendo,  de  parendo 
pBOHiBiTioiv.  jnandatis  ecclesut,  and  to  assoil  and  delhrer  the  defendant :  hnt  note  a  diversity, 
^"^^^^^^  where  it  appears  to  the  court,  that  the  matter  of  the  lihel  is  not  within  their 
jurisdiction,  as  of  lay  fee,  or  of  lay  contract,  &c.  there  lies  a  prohibition  with 
clause  to  deliver  the  party,  for  there  he  cannot  find  caution  de  parendo  mandatu 
ecdesia,  for  this-,  that  mandata  ecclesice  are  contra  legem  et  extra  jurisdictionem 
suam :  but  in  the  case  at  the  bar,  although  it  appear  by  the  libel,  that  the 
defendant  was  of  one  such  parish  in  London,  yet  inasmuch  as  the  statute 
23  Hen.  8.  has  many  exceptions,  scil.  that  the  ordinary  request  the  arch- 
bishop, &c.  to  examine  the  case,  &c.  so  that  the  said  defamation  being  the  matter 
of  the  libel,  is  of  ecclesiastical  cognizance,  and  the  statute  has  many  excep- 
tions, so  that  it  does  not  appear  to  us  judicially  without  information,  that  the 
citation  is  against  the  form  of  the  statute  -,  and  this  information  comes  too 
late  in  this  case  after  the  defendant  has  persisted  so  long  in  his  contumacy,  and 
is  taken  by  the  King  s  writ  and  imprisoned. 

M.  8  Ja.  A.  D.  1610.  C.  B. 
Ford  V.  Ponnotf.    [Noy,  136.]  «  Br.  &  G.  9. 

'^feto^rf'tithw  J^^^^^  ^'  fi^  lessees  of  a  parsonage,  &c.  The  parishioner  sets  forth 
uTriehtof  his^'  ^^  tithes  fraudulently,  and  presently  t^es  them  away  again,  as  it  appears 

wife,  sued  aloiie  xi^oa  the  evidence.  And  the  husband  (1)  only  brought  the  action,  upon 
Ibr  the  treble  2  £dw.  6.  for  the  treble  damages.  And  it  was  resolved,  that  debt  lies  for 
value  against  a  treble  damages,  upon  such  a  fraudulent  setting  forth  of  tithes,  although  that 
Ja  forth  hu'**''*  the  clause  of  treble  damages  speak  nothing  of  fraud. 

tithes,  but  after-  ^'  ^"^  ^^  ^^  resolved,  that  the  husband  and  wife  ought  to  have  joined  in 
wards  took  them  the  action,  because  it  is  not  for  a  thing  in  possession.  And  if  the  husband 
away ;  held  that  die  the  wife  shall  have  the  damages,  and  not  the  executor  of  the  husband. 

the  action  lay 

for  the  fraad,  bat  that  the  wife  ought  to  hare  been  joined. 

(1)  The  husband  was  entitled  in  right  of  his  wife.    Br.  &  G. 

M.  8  Ja.  A.  D.  1610.  B.  R.  Anon.  [2  Br.  &  G.  1 1.] 

A  parol  agree-  TTPON  a  moti9n  of  a  prohibition.    If  a  parson  contract  vrith  me  by  word, 

mciit  that  one  tJ    for  keeping  back  my  own  tithes  for  three  or  four  years  j  this  is  a  good 

tiSf' *f"*th"  ^argMQ  ^y  way  of  retainer  ^  and  if  he  sue  me  for  my  tithes  in  the  ecdesiasti- 

or  foir  yeanJi  ^  ^"'**  ^  ^^^^  ^*^®  *  prohibition  upon  this  composition.     But  if  he  grant 

good ;  but  a  ^  ^^  the  tithes  of  another,  though  it  be  but  for  a  year,  this  is  not  good^ 

grant  of  the  unless  it  be  by  deed. 

tithes  of  an- 
other, though  bat  for  a  year,  ia  not  good,  without  deed.  - 

M.  8  Ja.  A.  D.  J610.     C.  B.  Anon.  [2  Br.  &  G.  17.] 

An  agreement  TF  a  parson  agree  and  contract  with  me,  that  I  shall  keep  back  my  own 

that  one  shall  X  tithes,  if  that  be  made  after  that  I  have  sown  my  com,  and  for  the  same 

mSl^rfter**S^'  y^^  ^^1'  *^*  ^^^^  ^  Sood.    And  if  the  parson  sue  in  the  spiritual  court 

com  sown,  and  ^^'  ^^  tithes,  I  shall  have  a  prohibition  ;  but  if  it  be  for  more  years  than  one, 

for  the  same  Of  before  the  com  be  sown,  this  shall  not  be  good.    By  Cokb  and  Foster 

vear,  is  good ;  against  Warbubton  'y  and  Coke  said  it  was  adjudged  in  the  king's  bench,  in 

h^f  °®\jf  ™"*'®  parson  Boothes  case,  that  a  contract  made  by  a  parishioner  fat  keeping  back 

is  sown  or^or  **^^^*  ^^'  ^  °**°y  y®*"*  ^  **®  ^^^  ^  parson,  was  not  good  j  and  ao  was 

more  years  than  W^^^^owe^  case  here  fliso  :  but  it  was  agreed  by  them  aU,  that  such  a  contra<:t 
one ;  and  all  or  agreement  for  the  tithes  of  any  other  was  void,  but  only  the  party  himself, 
the  court  agreed  which  was  party  to  the  agreement,  and  that  ought  to  be  made  by  way  of  keep* 
that  such  an       ing  them  back.    SeeJ20  Hen.  6.  and  21  Hen.  7.  21.  b. 

agreement  for 
the  tithes  of  an- 
other was  void.  ,,^mmm^^^^m.j^ 

B.9 
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E.  9  Ja,  A.  D.  1611.  Scacc.  Anon.  [Lane,  100.]  J^^ 

T    S.  was  parson  of  D.  as  appropriate,  and  A.  is  vicar,  and  the   King  is  A  taitfor  tithes 

-■■•  patron  cSf  the  said  vicarage,  and  debate  was  between  the  parson  and  the  ^J*^"'*?^ 

vicar ;  this  suit  ought  to  be  in  the  exchequer  for  the^e  tithes,  and  by  the  court  2S!b  KiMia^'* 

it  may  be  commenced  accordingly  by  English  bill  in  the  exchequer,  or  by  p«tron!ihail  be 

action  in  the  office  of  pleas,  for  it  b  apparent  that  the  King  is  supreme  mtheexche- 

ordinary.  q«Wf  by  En^ 

lish  bill,  or  by 
actioo  in  the  office  of  picas,  for  It  is  apparent  that  the  King  b  supreine  ordiiiary. 

Tr.  9  Ja.  A-D.  I6II.  C.B. 
Dorwood  v.  Brikinden.  [2  Br.  &  G.  26.] 

UPON  the  statute  of  5  Edw.  3.  a  man  libelled  in  the  spiritual  ^urt  for  One  may  have 
wood  cut,  and  a  consultation  was  granted  ;  yet  the  defendant  in  the  court-  a  second  prohi- 
christian  might  have  a  new  prohibition,  if  it  appeared  the  first  cbnsultation  was  ^'jl^^i^  ?°' 
not  duly  granted.     So  if  a  man  libel  for  tithes  for  divers  years,  and  prohibition  ^^„  not  duly 
be  granted  for  part  of  the  years,  and  after  that  a  consultation  be  awarded,  yet  granted ;  so  if 
the  plaintiff  may  have  a  new  prohibition  for  the  residue  of  the  tune,  notwith-  a  libel  be  for 
standing  the  statute  of  50  Edw.  3.  and  that  it  be  upon  one  self  same  libel.        ^^^  of  diyers 

-  *  years,  and  a 

consultation  granted  for  part  of  the  years,  yet  be  may  bare  a  prohibition  for  the  rest 

Tr.9  Ja.  A.D.  I6II.  B.R.  Vaughan's  case.  [1  Bulstr.  125.] 

ONE  Vaughan  did  libel  in  the  spiritual  court  of  Hereford,  for  tithe  hay,  a  The  tpmtual 
prohibition  was  prayed,  for  that  they  did  ofier  there  for  to  try  the  validity  court  cannot 
of  assignment  of  leases,  diis  being  there  made  the  question,  the  court  demanded  <letemiine  upon 
whether  the  party  had  put  in  his  surmise  there,  of  this,  and  if  they  refused  ^ndiuof^u- 
for  to  allow  this,  the  court  would  prohibit  them«    Williams,  J.  and   the  signmentsof 
whole  court,  they  are  not  thfere  to  meddle  with  the  determining  of  any  con-  leases, 
tracts,  nor  yet  with  the  validity  of  assignments  of  leases,  these  matters  belong 
not  unto  them,  but  to  the  common  law,  and  therefore,  by  the  rule  of  the  court, 
pnMbition  was  granted. 

Tr.9  Ja.  A.D.  I6II.  B.R. 
Pathillv.  May.  [1  Bulstr.  171.]  4rGw.  1571- 

IN  a  prdhibition,  the  case  was,  the  defendant  being  parson  of  D.  did  libel  No  titbe  is  due 
in  the  spiritual  court  for  tithes  of  siha  cxdua,  atad  for  the  herbage  for  ^®' *? *!^**"*  ^ 
depasturing  his  geldings,  the  plaiiitiff  there  shewed,  that  they  were  his  hackney  w^fo^*]^ 
geldings  which  he  kept  for  his  pleasure,  and  for  himself  and  his  servants  to  ^^  but  for 
ride  upon,  being  his  saddle  horses  ;  and  this  plea  being  there  refused,  for  this  working  hones 
cause  be  prayed  a  prohibition ;  the  whole  court  were  clearly  of  opinion,  that  for  the  cart  or 
here  was  good  cause  for  a  prohibition,  for  that  these  horses  are  not  titheable,  P^!J?|*' ^'^***® 
nor  any  tithe  herbage  is  to  be  paid  for  them ;  otherwise  it  were,  if  they  had  ^JJ*j  ^^^  .^ 
been  cart  horses,  which  he  had  to  till  his  ground,  or  for  cattle  bought,  and  fat-  ^^^  ^  pi^^^ 
ted  to  sell  again  for  gain,  for  these  he  ought  to  be  answerable  to  the  parson  for 
the  herbage  of  them,  but  not  for  the  herbage  for  his  geldings,  by  him  kept,  and 
used  only  for  his  pleasure,  but  if  it  were  for  working  horses,  for  the  cart  or 
plough^  or  for  fat  cattle,  bought  and  fatted  to  sell  again,  of  such  cattle  allow- 
ance is  to  be  made  for  their  herbage,  because  that  a  profit  comes  in  by  them, 
but  otherwise  it  is  of  saddle  horses  \    the   whole  court  agreed  in  this,  and 
therefore  iu  this  case,  by  rule  of  the  court,  a  prohibition  is  granted. 
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WvO        M.  9.  J*.  A.  D.  len.  C.  B.     WiOott  ▼.  Spencer.  [I  Br.  & G.  98.] 

In  in  action  on  HnilE  pkuntifiF  brought  an  actioo  of  debt  for  tithes  of  wood  npoD  the  statote 
S  E.  6.  it  is  suf-  -I-  of  2  £.  6.  and  Fo$tfr  argued  that  judgment  ought  not  to  be  given  for  the 
^^^^  ^^  plaintiff^  because  the  plaintiff  did  not  shew  in  his  plaint  that  he  was  parsoo  i 
himself  in  ihT^  ^^^  ^^  ought  to  bring  his  action  according  to  that  name  that  he  claimed  the 
declantion  to  tithes  by,  and  this  ought  to  be  expressed  in  the  queritur ;  and  therefore  if 
be  proprietor  a  man  bring  his  action  to  recover  any  things  as  heir^  executor^  or  sheriff,  he 
without  oUier  ought  to  name  himself  so  in  the  qutritur,  30  H.  6.  and  9  H.  4.  j  but  Tcfwse 
tiUe :  the  prin-  g^^jj  ^jj^  ^^^^  exception  was  taken  between  Merrick  and  Peters,  and  disallowed. 
the*damage^for  Fleming,  J.' said,  that  if  it  had  been  by  writ,  he  must  have  shewn  it,  but 
not  setting  out  need  not,  it  being  by  plaint ;  if  the  truth  appear  in  that,  and  if  a  man  bring  his 
tithes,  which  action  as  assignee,  he  need  not  shew  it  in  his  plaint,  if  the  truth  appear  in  the 
alone  is  trover-  declaration ;  but  it  is  otherwise  in  an  original,  and  a  plaint  in  the  kings 
^  ^'  bench  is  as  an  original,  but  not  in  all  things ;  and  if  the  plaint  be  uncertain, 

the  defendant  in  that  court  shall  plead  in  abatement  of  the  plaint,  as  to  an 
original  in  the  common  pleas^  and  at  last  two  precedents  were  shewn, — one 
between  Champion  and  Hill,  and  the  other  between  Merrick  and  Wright,  that 
were  allowed  without  naming  of  the  plaintiff  rector  in  the  queritur  ;  and  judg- 
ment was  given  for  the  plaintiff  by  the  whole  court. 


M.9.Ja.A.  D.  l6ll.  C.  B. 
Baxter  v.  Hope.  [2  Br.  &  G.  30.]  Co.  Ent.  459, 

^^"'d''"  ^"  T^  prohibition  the  plaintiff  suggests,  that  within  such  a  town  was  soch 
town^that  every  a  custom,  that  every  inhabitant  who  maintained  a  family  and  dairy,  for 
inhabitant  wh9  manuring  his  land  and  maintenance  of  his  family,  has  used  of  Ume  out  of 
maintained  a  fa-  memory,  Uc,  to  pay  tithes  of  com  growing  upon  his  fiEurm,  in  kind,  and  by 
mily  and  dairy   reason  thereof  has  used  to  be  discharged  of  after  crop  of  the  said  land ;  and 

h\%  Iand°and^      ^^  ^^^  ^^  ^^^  ^^^  ^  P^^  ^^^^  ^^  ^^^  ^^^  calves  in  kind  ;  and  by 

maintenance  of  reason  thereof  have  been  discharged  of  tithe  of  young  and  barren  beasts :  and 

hb  family,,  had    the  plaintiff  suggested  further,  that  he  occupied  a  farm  and  maintained  a  family 

used,  from  time  and  dairy,  for  the  manurance  of  that,  and  maintenance  of  his  fieunily,  and  haa 

^^^'^'  ^%  ^^  ^^  ^^  ^^^  ^™'  ^^^  voSiSk,  and  calves,  in  kind ;  and  for  that  ought  to  be 

com  andhay      discharged  of  tithes  fgr  the  after-crop,  and  .for  young  and  barren  beasts,  and 

growing  upon     ^^^  the  tenths  of  which  suit  was  begun  in  court-christian,  and  upon  demurrer 

his  farm,  in        joined  upon  prohibition,  the  custom  was  debated  whether  it  were  good  or  no  > 

kind,  and  by      and  it  was  moved  first  by  Houghton,  Serjt.  for  the  defendant,  that  the  cnstom 

had*1^***u*Bd     ^"^^^  °^*  El^^f  insomuch  that  by  that  the  plaintiff  was  not  to  pay  more  than 

tobedischarsed  ^y  ^^  ^^  ^^  ought;  for  he  ought  to  pay  tithe  com  and  milk  and  calves  in 

of  tithes  of  the    kind;  and  this  is  no  more  than  the  law  compels  him  to  do;  and  this  cannot 

aftercrop  of        be  a  consideration  to  discharge  him  of  other  things ;  for  all  things  which 

the  same  land,     renew,  ought  to  pay  tithes  of  common  right,  as  after  pasture,  and  barren 

tithesof  mik      cattle, and  com,  and  milk,  and  all  other  things  which  renew :  if  there  be  no 

and  calves  in      S^^  custom  to  the  contrary,  which  is  grounded  upon  consideration ;   and  then 

kind,  and  by       to  consider  how  much  consideration  shall  be  valuable  in  other  cases,  and  what 

reason  tliereof     not :  and  to  that  it  appears  in  9  Ed.  4.  18.  and  19.  in  trespass  upon  the  statute 

had  been  q£  5  {lich.  2.    The  defendant  pleads  accord  that  the  plaintiff  entered  into  his 

tiUie  of^younff     ^^^^  ^^i^»  ^^d  agreed  that  that  was  not  bar,  insomuch  as  agreement  without 

and  barren         satisfaction  is  not  bar,  and  entry  into  lands  is  no  more  than  he  might  do. 

beasts.  And       without  the  agreement,  and  for  that  it  is  not  good  for  default  of  consideration. 

held  good  upon  So  in  12  H.  7.  15.  a.  in  trespass  for  goods  taken,  the  defendant  pleads  arbitre- 

ra '^?  b  *^rth     ^^^^>  ^^^  ^^*  ^^^  ^^^^>  ^^^^  ^^^  defendant  has  taken  the  goods  of  the  plaintiff,  and 

judges.^        ^    ^^^^  ^^  should  deliver  them  to  the  plaintiff  in  full  satisfaction  5  and  agreed 

that  this  is  no  good  award,  insomuch  that  this  cannot  be  satisfaction  for  that, 
that  the  goods  were  the  proper  goods  of  the  plaintiff:  and  although  that  he 
have  his  goods  again,  yet  he  is  not  satisfied  for  the  taking.  But  if  the  award 
ha  been,  that  the  defendant  should  redeliver  his  goods,  and  carry  them  to 
supb  a  place  certain,  at  his  own  costi  and  charges,  then  it  had  been  good.  See 
'  45 
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45  Bdr3.  accordingly.  So  in  an  action  npon  the  case,  upon  an  assnmpait  made 
in  consideration  that  the  plaintiff  has  paid  due  debt,  is  not  good,  for  this  is  no 
consideration  ;  and  so  in  the  principal  case  the  prescription  is  not  good,  inso- 
much that  he  has  not  suggested  more  or  other  consideration,  which  by  the  law 
-he  ought  to  do.  But  he  agreed  that  if  he  had  suggested  that  the  plaintiff  had 
ploughed  and  manured  the  land,  and  disposed  of  tibe  tithes  of  the  com  for  the 
benefit  of  the  parson,  in  odier  manner  than  the  law  compelled  him,  then  the 
first  prescription  had  been  good  ;  and  so  he  concluded  and  prayed  judgment  for 
the  defendant.  JIutton,  Serjt.  for  the  plaintiff  in  ihe  prohibition  seems  (affirms) 
the  contrary,  and  that  the  suggestion,  and  prescription,  and  custom,  contained 
in  that  are  good.  And  to  the  objection,  that  it  is  no  consideration  that  the 
custom  may  be  founded,  he  intended  that  this  is  a  ground  upon  immunity 
subsequent  to  the  consideration,  as  of  things  which. are  not  titheable,  as  in  the 
general  case  of  things  which  are  for  the  maintenance  of  the  family }  for 
ploughing  and  manuring  of  the  land  shall  not  pay  tithes,  as  in  a  suit  lor  tithes 
for  herbage,  suggestion  that  they  were  depastured  by  labouring  cattle,  which 
ploagfaed  and  manured  the  land,  of  which  the  parson  had  tithes ;  or  smaU 
wood  which  is  cut  or  employed  for  the  fencing  of  a  farm,  or  fiiel  spent  in 
the  farm,  shall  not  pay  tithes :  inspmuch  that,  without  that,  the  farm  cannot 
be  manured,  nor  the  family  sustained  i  and  so  by  consecpience  the  parson  shall 
not  have  any  tithe*  com,  insomuch  that  no  com  will  grow  without  manuring ; 
and  also  the  parson  by  those  has  the  more  tithe  com,  and  so  he  has  consider- 
ation in  that,  for  the  better  the  farm  is  fenced  and  nuinured,  the  more  tufche  the 
parson  shall  have :  so  the  fanner  may  be  discharged  of  tithes  for  rakings,  inso- 
much that  he  mows  and  cocks  the  tithes  for  the  parson  at  his  own  coat,  and 
this  is  sufficient  consideration.  And  also  he  insisted  upon  the  statute  of  2  E.  6. 
which  provides  that  tithes  shall  be  paid  in  the  same  manner  as  they  were  paid 
for  forty  years  before;  and  he  cited  one  Jessop%  (1)  case,  to  be  adjudged  in 
prohibition  $  Pas.  36  £liz.  upon  suit  in  court-christian,  for  flocks  and  locks  of 
wool :  and  the  custom  was  cdleged  that  the  owner  had  wound  the  tithe  for  the 
parson,  and,  in  consideration  of  that,  ought  to  be  discharged  of  tithes  of  locks 
and  flocks,  if  they  be  not  made  by  covin  to  defraud  the  parson ;  and  these 
were  demanded  by  the  name  of  wool  dispersed :  and  18  £1.  it  was  adjudged 
that  tithes  shall  not  be  paid  for  brick,  ancf  in  prohibition  the  suggestion  was 
grounded  upon  the  general  immunity,  and  inson^uch  that  it  was  made  of  land> 
for  which  no  tithes  are  to  be  paid,  insomuch  that  it  does  not  renew ;  that  for 
this  cause  tithes  ought  not  to  be  paid  for  the  brick  which  is  made  of  that ; 
and  so  of  mines,  and  so  loppings  and  toppings  and  bark  of  trees  shall  pay  no 
tithes,  but  are  within  the  statute  of  40  £i.  5.  of  wood  to  be  fallen,  as  it  is  re- 
solved in  Soby  and  Mofyns's  case,  in  the  commentaries  ;(2)  and  he  agreed  that 
for  herbage  the  tenth  gate,  or  profit  of  that  ought  to  be  paid,  if  there  be  not 
'a  custom  to  the  contrary  $  but  in  the  principal  case  he  intended  that  that  was  ^ 
paid  in  the  com,  and  in  that  the  parson  has  recompense  and  consideration  as 
before ;  and  so  he  concludes,  and  prays  judgment  for  the  plaintiff..  Dodridge, 
serjt.  of  the  king,  argued  that  the  custom  is  not  good,  as  it  is  here  suggested, 
for  the  consideration  is  of  some  things^  which  ought  to  pay  tithes  in  kind,  and 
so  upon  the  matter  is  no  consideration  at  all,  for  he  intended  that  tithes  should 
be  due  by  divine  right,  as  due  by  manuring  and  tillage  of  the  occupier,  in 
whose  soever  hands  the  land  comes,  if  it  be  not  in  the  hands  of  the  parson 
himself.  30  H.  8.  43.  Di/cr  20.  And  for  that  a  parson  shall  have  tithes 
against  his  own  feoffment.  43  Ed.  3.  13.  a.  I  Coke,' Albany  s  case.  111.  a. 
32  H.  8.  B.  Tithes  the  17.  accordingly,  and  unity  of  possession  shall  not  ex- 
.tinguish  them  :  and  also  he  intended  there  are  two  manners  of  persons  which 
are  discharged  of  payment  of  tithes  -,  one  spiritual,  the  other  temporal :  the 
spiritual  in  ^pect  of  thbir-  order,  and  the  temporal  in  respect  of  custom  and 
prescription ;  and  also  by  grant,'  as  it  is  agreed  in  the  archbishop  of  Canter^ 
bttry$  case,  2  Coke  ;(3)  but  this  was  in  the  case  of  a  spiritual  man,  befne  the 
statute  of  3 9 'Hen.  8.  who  was  capable  of  them  in  pernancy,  and  that  he  mieht 
prescribe  in  not  tithing  j  but  a  layman  cannot  be  discharged,  but  for  satisfac- 
tion 
(1)  Antt,  tlO.  (%)  AMe,  60.  (3)  AnU,  113. 
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Itfll.        tion  ttid  ooosideradmi^  for  he  cannot  prescril^  for  that  m 

SAzna  the  case  here  the  thing  to  be  considered  is,  if  it  be  suficient  satisfiEMStion  and 
consideration ;  and  to  that  he  intended  that  ihe  payment  of  a  duty,  that  is 
tithe  com  and  tithe  hay,  cannot  be  satisfaction  and  consideration  for  any  dnty ; 
and  thi»  was  the  reason  of  Pigot  and  Her<nC%  (1)  case,  that  the  lord  of  a  ma- 
IMMT,  in  consideration  of  twenty  nobles  yeariy  paid  to  the  parson,  prescribes  to 
have  the  tithes  of  a  hamlet  5  and  in  consideration  of  that,  the  lord  himself  and 
his  tenants  were  discharged  of  payment  of  tithes ;  bat  there  the  consideration 
and  satisfaction  were  thecanse  which  made  the  custom  good.  See  2  Cokt^  41 .  a. 
And  then  he  proceeded  and  examined  the  manner  of  lihe  satisfaction  in  the 
princip^  case,  which  is,  that  the  plaintiff  shall  pay  tithe  ami  and  hay,  and 
,  nothing  for  ndlk  and  calves,  but  by  reason  thereof  shall  be  discharged,  as  if  he 
should  say,  that  because  he  pays  tithe  com,  therefore  he  shall  pay  no  tithe 
milk  :  and  he  intended  that  the  nature  of  satisfaction  is  to  give  omtent  to  the 
party;  as jf  the  prescription  had  been,  that  the  plaintiff  should  pay  so  much 
money,  and  in  consideration  of  that,  or  that  he  shall  make  the  tithe  of  cocks, 
or  rake  it  or  mow  it  at  his  own  charge  :  this  is  a  good  prescription,  and  there 
are  divers  precedents  of  that,  but  no  precedent  is  of  this  form,  as  the  case  here 
is ;  for  money  shall  be  intended  the  greater  value,  and  more  beneficial  for  the 
parson  than  bis  tithes  in  kind ;  and  money  is  the  value  of  every  thing,  and 
may  give  contentment  to  the  party  which  receives  it ;  and  he  cited  bo^  of 
9  E.  4.  19.  and  12  H.  7.  15.  and  2  U.  5.  2.  a.  to  the  same  intent,  which  were 
cited  before  by  Houghton,  that  is,  which  agree  in  arbitrement ;  said  the  plain- 
tiff entered  into  his  own  land,  or  that  the  defendant  ddivered  to  the  plaintiff 
his  own  goods,  which  the  defendant  had  taken  horn  him,  it  is  not  good,  for  it 
cannot  give  contentment  to  the  party,  otherwise  it  is,  if  it  be  that  the  defendant 
shall  carry  them  to  another  place,  and  there  shall  deliver  them  3  for  it  cannot 
be  satisfiEu;tion  and  contentment  to  the  party ;  and  for  that,  that  here  the  plain- 
tiff has  not  made  more  than  the  law  compels  him,  and  that  it  was  his  own 
duty ;  and  for  that  the  prescription  wants  consideration,  it  shall  not  be  good^ 
and  also  by  reason  thereof  it  can  be  no  good  discharge,  for  this  cannot  be  sa- 
tisfaction }  but  he  said  it  was  adjudged  Pas.  20  Jac.  between  Hall  and  Avbenf, 
tiiat  money  was  a  good  consideration  and  satisfiaction  for  tithes ;  and  so  he 
oondnded  and  prayed  judgment  for  the  defendant.  Note,  that  this  cause  was 
adjudged  Hilary,  8  Jac.  upon  solemn  argument  by  all  the  judges,  vrith  onfe 
voice,  that  the  prescription  was  good. 

(1)  Ante,  195. 

1612. 
v-Pv^  Hil.  10  Ja.  A.  D.  16 12.  C.  B.    Anon.  [1  Br.  8c  G.  33.] 

If  a  tree  under    TF  a  man  top  a  tree  under  the  growth  of  twenty-one  [twenty]  years,  and 
XO  years  growth  -■-  fxiSkx  the  body  to  grow,  and  afterwards  when  the  boughs  are  grown  out 

Miffieredto  ""**   *S"^^*  ^®  ^®  ^®P  *^™^  *®P  ^*  agM^*  ^^  ^^  P*y  *io  tithes,  although  the  tree  were 

grow,  and  after-  '^^  privileged  at  the  first  cutting,  by  the  opinion  of  the  whole  court. 

wards  be  lopped  and  topped  again,  no  tithes  shall  be  paid,  although  it  were  not  priTileged  at  the  first  cutting. 


H.  lOJa.  A.  D.  1612.B.  R. 
Arnold  v.  Bidgood.  [Cro.  Ja.  318.]  2  Bulstr.  65.  1  Gw.  249. 

1.  If  annityof  ^T^^BT  upon  the  statute  2  £.  6.  c.  13.  for  not  setting  out  tithes.  The  case 
possession  by  a  "^^  was,  a  man  being  possessed  of  a  lease  of  tithes  in  right  of  his  wife  as 
greater  mo^as-  executrix  to  her  former  husband,  grants  totwnjus,  tilulum  et  tntereue  wum  de 
£2i  b!teTO^-  ^**  decimisprctdictU,  After  verdict  for  the  plaintiff  twho  ckiimed  under  the 
edby*^!^'  »»^d 

granted  before  tiie  dissolotion,  which  lease  was  an  absolute  nalllty,  db  initw,  the  court  thought  that  a  claiia  of 
discharge  bj  reason  of  it,  would  be  good,  bat  otherwise  where  a  lease  was  made  by  the  stat. 

S.  A  grant  of  all  his  ridit  in  tithes  passes  a  lease  of  tithes  wbicb  the  grantor  had  in  right  of  his  wife,  «s  ex* 
ecotriz  to  her  forpier  Irasbaad. 
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«ud  grant)^   it  Wat  moved  in  arrest  of  jadgment,    that   the  declaration         1612. 
was  not  good^  because  the  plaintifF  had  not  set  forth  any  good  title  to  enable       AmMOLo 

himself  to  the  tithes  :  and  the  books  of  10  £.  4.  1.  and  19  H.  6.  40.  were      /: 

cited  to  that  purpose :  but  the  whole  court  unanimously  resolyed^  that  the 
grant  was  good,  and  the  lease  he  had  in  the  tithes  in  right  of  las  feme  did 
thereby  pass  $  for  he  granted  Mum  jus,  titukun  ei  miercsse  suum  deet  tn  decimis 
praduiu  ;  and  by  Dons  ridge  the  word  suum  imports  a  propriety  in  possession, 
and  is  all  one  as  if  he  had  specially  named  the  same  in  tne  grant  s  nor  conld  it 
be  more  certainly  named  or  expressed.  There  was  then  an  objection  made 
oat  of  the  proviso  in  the  statute  for  dissolutions,  that  all  leases  made  by  an 
abbot  within  a  year  before  the  dissolution,  should  be  void  3  and  this  lease  was 
pretended  to  be  so,  and  therefore  void.  But  it  was  thereto  answered,  that 
here  the  issue  was  only  whether  he  were  discharged  of  tithes  or  not.  And  the 
jury  gaye  their  yerdict  directly,  that  at  the  time  of  the  dissolution  there  was  not 
any  discharge  of  tithes;  and  this  lease  being  bnt  an  inducement  only  to 
the  title  of  the  plaintiff,  the  issue  therefore  is  well  enough :  but  if  in  this  case 
there  had  been  any  mispleading  or  mis-trial,  the  court  held  clearly  it  was  aided 
by  the  statutes  of  32  U.  8.  &  18  £1.  c.  14.  and  cannot  be  quailed  afker  verdict; 
whereupon  judgment  was  given,  and  entered  for  the  plaintiff. 

[It  was  objected  that  the  abbot  of  Milton  was  seised  nmu/  and  semd  of  the 
farai  and  tithes,  and  so  the  same  discharged,  and  by  the  dissolution  came  to 
the  crown  discharged ;  to  this  was  answered  that  this  was  not  so,  for  the  abbot 
had  before  made  a  lease,  and  so  not  in  his  hands.  The  court  said  also  it  has 
been  objected  that  there  was  a  discharge  of  tithes,  by  a  supposed  unity  of  pos- 
session, in  the  hands  of  the  abbot,  before  the  dissolution,  and  at  the  time  of  the 
dissolution  ;  and  for  this  the  point  was,  that  the  abbot,  a  year  before  the  disso- 
hition,  did  make  the  lease  for  years  $  and  the  whole  court  agreed  clearly  in  this, 
that  this  should  be  no  discharge  of  the  tithes,  notwithstanding  that  the  lease 
was  made  void  by  the  statute :  and  the  words  are  from  henceforth — **  And  no 
''  unity  of  possession,  being  in  the  abbot,  no  discharge  shall  be  of  the  tithes  5" 
and  this  by  the  whole  court ;  otherwise  it  would  have  been,  if  there  had  been 
an  absolute  nuUity  of  the  lease,  ab  initio,  but  it  is  not  so  here.    BuUtrode^ 


I 


£.  10  Ja.  A.  D.  1612.  C.  P.    Anon.  [1  Br.  &  6. 32.] 

F  two  fulling-mills  be  under  one  roof,  and  a  rate  tithe  paid  for  the  mills,  jf  i^^  rolling 
and  after  you  alter  these  mills,  and  maJee  one  acorn  mill,  your  rate  is  gone,  mills  be  sobject 
and  you  must  pay  tithes  in  kind  3  or  if  you  haye  but  one  pair  of  stones  in  your  to  a  rate  tithe  and 
mill,  and  pay  a  rate  for  them,  then  if  you  put  on  another  pair  of  stones,  new  ?■*  be  altered 
tithes  must  be  paid  in  kind.  tiuJe^riSid 

most  be  paid ;  so  if  two  pair  of  stones  be  put  in  the  place  ojf  one  pair. 

E.  10  Ja.  A.  D.  1612.    C.  B.    Anm.    [1  Br.  fc  G.  31.] 

THE  court  much  doubted,  whether  one  that  had  a  parii,  and  used  to  pay  The  court  much 
one  shpulder  of  deer  for  all  manner  of  tithes,  and  the  park  is  disparked,  doubted  whe- 
shonld  pay  tithes  in  kind  or  not.  ^  *^'  ^^  *L**n*i 

For  wool  and  lamb,  no  action  lies  upon  the  statute  for  not  setting  out  tithes,  ^^  *3^|J|^' 
for  they  are  no  predial  tithes  :  and  no  action  lies  upon  this  statute  for  small  ^Bhoulder^i^ 
tithes.  a  deer  for  all 

manner  of  tithes,  .nhould  pay  in  kind  for  it  when  disparked.    No  action  lies  upon  S  £  6.  for  not  setting  out  tithes 
of  lamb  and  wool,  fur  they  are  not  predial ;  and  no  action  lies  upon  this  statute  for  small  tithest 

Tr.  10  Ja..A.  D.  1612.     C.  B.    Brown's  Case.    [Godb.  194.] 

TT  was  holden  by  the  whole  court  in  this  case,  that  if  a  man  haye  a  modus  If  a  modus  he 

-"-  dedmandi  for  hay  in  Black-acre,  and  he  sow  the   said  acre  seyen  yeftrs  payable  to  a 

together  with  com,  Uiat  the  same  does  not  destroy  the  modus  dedmandi,  but  the  ^^/*^'  ^ 

same  ^        i?  t  * 
•cMu«  close  which  IS 

sown  with  coiiif  and  tithes  In  kind  daring  that  tone  paid  to  the  parBon>  yet  the  modus  shall  reme  wheo  agam 
hay. 
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161^        same  shaD  opfltinae  when  it  is  i^ain  made  into  bay.    And.  when  it  is  aown 
snowif's^ASB*  with  com,  the  parson  shall  have  tithe  in  kind;  and  when  the  same  is  hay^  the 
~  vicar  shall  have  the  tithe  hay,  if  he  be  endowed  of  hay. 


Tr.  10  Ja.  A.  D.  I6l2.    B.  R.    Anon.    [3  Bulstr.  271.] 

The  spiritual  'XfOTA  by  DoDDERiDOE,  J.    If  one  be  a  patentee  of  the  King  of  a  rectory, 

court  shall  be  "^^   he  may  well  sue  for  tithes  in  the  spiritual  court.    Sir  Thomas  Vavasour 

prohibited,  if  ^as  such  a  patentee.    But  if  they  will  go  about  to  try,  and  determine  the 

they  will  deter-  yglidity  of  the  grant,  (viz.)  of  the  King^s  letters  patent,  as  whether  dondnus 

validhyof  Ict^  ^^  concessit,  or  non  concessit,  they  having  no  power  so  to  do,  in  such  a  case  we 

.ten  patent.  Will  prohibit  them. 

The  whole  court  agreed  with  him  herein. 

M.  10  Ja.  A.  D.  1612.    B.  R. 
Motfk  V.  Ewer.    [Cro.  Ja.  36l.]     2  Bulstr.  184.     1  Gw.  276. 

1.  Ifamanboy  T\£BT  Upon  the  statute  of  2  Ed.  6.  and  demands  £165.  For  that  whereas 
standing  com  of  MJ  by  the  Statute  made  2  Ed.  6.  it  is  provided,  &c.  (reciting  the  clause  in 
wwSs  andtw^'"  *^®  Statute  concerning  the  setting  forth  of  tithes,  &c,)  And  whereas  the 
fore  severance  plaintiff,  30  September,  6  Jac.  was  proprietor  of  the  rectory  of  Caverfield,  and 
becomes  parson,  of  all  tithes  within  the  said  parish;  and  whereas  the  defendant,  1  September, 
yet  upon  sevei^  5  Jac.  was  possessed  for  divers  years  to  come  of  300  acres  of  land  within  the 
imce  tithes  shall  gujj  parish,  whereof  130  acres  were  sown  with  wheat,  120  acres  were  sown. 

2.  Objections  ^*'^  barley,  40  acres  with  pease,  and  10  with  oatsj  and  whereas  all  tithes 
to  an  action  on  ^^^  usually  paid  jn  specie  for  those  lands  for  forty  years  before  the  said  statute; 
2  R.6.  1st.  That  and  whereas  Uie  defendant  the  said  30  Sept.  6  Jac.  sic  inde  passessionatus'existens 
the  offence  was  aU  the  grain  adtwic  crescent,  upon  the  said  lands,  did  mow  and  cut  down,  and 
*f*^*bd^«d*^  aU  the  grain  inde  pravenient,  apud  Caverfield,  did  take  and  carry  away,  without 
That  the  word  netting  forth  tithes,  and  without  agreement  with  the  .plaintiff,  adhtnc  fnvprieta-. 
**  owner  "  was  ^^  of  the  said  rectory :  et  dicit  in  facto,  that  the  tithe  of  the  com  in  the  year' 
omitted.  Sd.  of  6  Jac.  SO  taken  and  carried  away,  was  then  worth  ^55.  And  the  treble  value 
That  itwas  not  ^^as  £165,  per  quod  actio  accrevit  to  the  plaintiff  to  demand  the  £165  afore- 
prieltor.  4tb."^  said :  notwithstanding  the  defendant  had  not  paid  unto  him  the  sai4  £165. 
That  it  was  not  ^^  ^^9  producit  sectam:  the  defendant  protestando  that  it  is  not  of  such  vahie  ; 
shewn  by  ivhom  for  the  plea  says,  that  the  plaintiff  himself  sowed  that  com,  being  possessed  of 
^e  com  was  the  said  land  for  divers  years  yet  to  come  ^  and  5  June,  6  Ja.  sold  the  com  to 
TOwn.  5th.  That  ^j,g  defendant  j  wherefore  he  took  it  3  aud  traversed  that  he  was  possessed  from 
asportation  of  *^®  time,  &c.'  And  it  was  thereupon  demurred,  and  adjudged  for  the  plaintiff^ 
the  com  was  not  that  he  should  recover  £165,  as  he  had  declared :  and  now  a  writ  of  error  was 
stated,  over-  brought,  and  the  errors  assigned  were,  that  the  declaration  was  not  good. 
ruled.  First,  because  all  the  matter  of  the  declaration,  and  the  offence  is  by  way  of 

recital ;  and  the  offence  is  not  alleged  by  matter  in  fact,  that  he  carried  away 
the  com,  and  that  the  tithes  were  not  set  forth ;  sed  non  allocatur;  for  it  i& 
sufficiently  alleged,  as  well  as  if  it  had  been  by  express  charge,  and  the  action 
is  brought  for  non-payment  of  the  treble  value,  and  the  other  is  but  to  shew 
the  cause  how  it  became  due.  Secondly,  because  the  plaintiff  misrecites  the 
statute ;  for  whereas  the  words  of  the  statute  are,  *'  that  he  ought  to  agree 
"  with  the  parson,  vicar,  or  other  owner,  proprietor  or  fanner  of  the  said-  tithes, 
*'  &c."  The  words  of  the  declaration  are,  cum  rectore,  vicario,  aut  alio  pro^ 
prietario  seujirmario  (omitting  the  word  owner),  sed  non  allocatur;  for  owner 
and  proprietor  are  all  one  and  s3^onymous,  and  of  the  same  sense,  and  the 
^omission  of  that  word  not  material.  Thirdly,  for  that  he  says  that  he  was 
proprietor,  J^vlX  he  does  not  shew  how,  nor  any.  title — sed  non  aUociitur — ^for 
it  is  but  a  conveyance  to  the  action.  FourUily,  because  it  is  not  shewn  by 
whom  the  com  was  sown — sed  non  allocatur — for  non  refert  by  whom  it  was 
sown,  the  defendant  being  owner  at  the  time  of  the  reaping  5  and  although 
the  declaration  be,  that  1  Sept.  5  Ja.  he  was  possessed  of  lands  sown  with 
corn>  and  that  30  Sept.  6  Ja.  he,  thereof  being  so  possessed,  mowed  and  cut 

*   down^ 


TITHE  CASES.  205 

down,  which  heiag  a  year  and  month  after,  cannot  he  well  Intended,  yetl^ng        1612. 

poisible,  the  decliffBtion  is  good  enough.    Fifthly,  for  that  th«re  is  not  any  HOYLBv.BWEa« 

time  alleged  of  the  caption  or  asportation :  hut  the  court  conceived,  the  decla^  K^^"^^,/ 

ration  heing,  that  he  30  Sept.  6  Ja.  sk  mde  possessioruUus  oi  the  said  land,  , 

meuuit  granum  prctdictumf  it  is  to  he  intended  that  he  reaped  it  the  same  day : 

and  the  declaration  heing,  ac  totum  granum  inde  pnnemenf,  cepU  et  asporiavi^^ 

although  he  does  not  say,  adtunc  ibtdem,  yet  it  is  coupled  with  the  former  time 

by  the  word  ac,  and  has  reference  to^  the  former  time :  and  they  said  that  if 

any  one  will  buy  com  standing  of  the  proprietor  of  a  rectory,  if  he  have  not 

special  words  to  discharge  k,  he  ought  to  pay  tithes ;  and  the  carrying  away 

snch  com  without  setting  out  the  tithes,  is  an  offence  within  the  statute ; 

wherefore  the  judgment  was  affirmed,  that  he  should  recover  the  treble  value/ 

as  he  had  declared. 

M.  io  Ja.  A.  D.  1612.    C.  B. 
Priddk  v.  N^^iper.    [1 1  Co.  8.]    2  Br.  8c  G.  25.     1  Gw.  2S6.      . 

TN  an  attachment  upon  a  prohibition  in  the  common  pleas  by  John  Priddle,  i.  Thondi  there 
-*■  gm  tarn,  4*^.  against  Thomas  Napper,  gent,  proprietor  of  the  rectory  of  Tin-  were  unit^  of 
tenhnl,  in  the  county  of  Somerset :  the  plaintiff  declares,  that  whereas  one  Ro-  possession  of  a 
bcrt  Shiihume,  ahas  Whitlocke,  late  prior  of  the  priory  of  St.  Peter  and  Paul  the  {^J^7  JJ^lIr* 
apostles,  of  Montacute,  in  the  county  of  Somerset,  ordinis  CluniacauU,  was  ^j^^  ^  y,^  ^{,. 
seised  of  twenty-two  acres  of  land,  caUed  Perin's-hiU,  alias  Guilbert's-hill,  in  solotion  of  a 
Tintenhul,  in  the  said  county,  and  of  the  rectory  of  Tintenhul,  fidcm  priorahn  greater  nonas- 
pertm'  et  spectan,  ac  parcef  eisdem  prioraf  enstefC  in  his  demesne  as  of  fee  in'  J®^»  y«*  '^  *J« 
the  right  of  the  priory,  and  that  the  said  prior  and  all  his  predecessors,  priors  bSm^Wen 
of  the  said  priory  before  the  dissolution  of  the  said  prioiy,  and  at  the  time  of  f^,Q  ^^e 
the  said  dissolution  of  the  said  priory,  were  rectors  of  Tintenhul  aforesaid,  and  whereof,  &c.  it 
bad  and  held  the  rectory  aforesaid  simul  et  semel  with  the  said  twenty-two  >«  »o  good 
acres  of  land,  wt  manibtts  sum  proprUs  injure  prioratAs  sui  prctdkti.  ratione  cufus  ground  of  dis- 
idem  m^  prior  tt  <mna  pr/dicf  aSi  p^eiefuidm  mipir  primOi,  per  totum'  ^^^^ ' 
tempus  prmdktum  ante  prctdictum  tempus  dissolutionis  prioratis  illiuSf  usque  ad  of  such  land 
tempvs  dissolutionis,  SfC.  habuerunt  et  tenuerunt,  ac  idem  nuper  prior  tempore  dis*  maj  prescribe 
solutionis,  Src.  habmt  et  tenuit  pradictas  viginti  et  duos  acras  ferret  exonerate,  ac^  onder  the  stat. 
guietaf,  etimmunes  de  omnibus  et  omnim*  dedmisj  SfC.  and  that  20  MartU,  anno  f^/h^J^*^ 
30.  the  sud  prior  and  convent,  by  their  deed  enrolled  in  Chancery,  gave,  ^^]^  i,_  ^^  ^ 
granted,  and  surrendered  the  said  priory,  the  said  rectory,  land,  and  all  the  pos-  hot,  &c  dis- 
sessioDs  thereof  to  King  Hen.  8.  his  heirs  and  successors ;  and  that  by  force  charged  at  such 
thereof,  and  of  the  statute  of  31  Hen.  8.  of  dissolutions.  King  Hen.  8.  was  time  of  dissolo- 
seised  of  the  said  rectory,  and  of  the  said  land  in  his  demesne  as  of  fee,  as  in  S^vlrtue  of°^' 
the  right  of  his  crown ;  and  shewed  the  clause  of  the  statute  of  31  H.  8.  of  si  h.  8.  but  if 
discharge  of  payment  oif  tithes ;  by  force  whereof, 'King  H.  8.  was  seised  of  the  the  abbej  were 
said  twenty-two  acres  of  land,  &c.  dbcharged  of  payment  of  tithes,  and  con-  founded  within 

▼eyed  the  inheritance  of  the  said  twenty-two  acres  to  Sir  Thomas*  Freke;  and  time  of  memory, 
-  ^u^^     then  he  cannot 

^'^^'^  I  prescribe  at  aJ J. 

S.  Upon  great  consideration  it  was  resolved. and  adjudged  that  a  perpetual  unity  a  tempore  cujut,  S^c.  till  the 
diwoloaon  should  be  primA  facie  a  discharge  of  the  land  of  pavment  of  tithes,  by  force  of  the  stat.  31  H.  8.  c.  13. 
for  divers  reasons,  for  the  statute  does  not  saj  discharged  of  tithes,  but  dis(:harged  of  payment  of  tithes;  and  for 
other  reasons»the  chief  of  wliich  was  the  infinite  impossibility  and  impossible  infinitcness,  so  that  such  immunities 
and  discharges  as  religious  houses  had  before  time  of  memory,  cannot  be  known*  And  such  unity  as  is  within 
the  51  H.  8.  ODght  to  have  four  qiialilies : — 

] .  It  ought  to  bejtitta,  rightfuli  and  not  by  wrong.     2.  It  ought  to  be  aqualU,  vie.  fee  in  one,  and  fee  in  the 
other ;  for  if  the  abbots,  &c.  hare  held  by  lease,  a  tempore  cujut,  ^r.  that  is  not  a  unity  within  the  statute. 
5.  It  ought  to  be  ferpetua,  a  tempore  cii/us,  ^c.    4.  It  ought  to  be  Wienh  free  from  payment  of  any  tithes ;  but     « 
if  their^mers  at  vrill,  for  years,  &c.  have  paid  tithes  to  them  before  the  dissolution,  then  the  intendment  and 
presumption  of  law  upon  the  perpetual  unity  fail. 

,  3.  Where  issue  is  joined  upon  a  plea  of  perpetual  unity,  then  the  prescription  of  unity  ought  to  be  trayersed* 
and  not  the  conclusion  ratione  cujut ;  as  in  logic,  the  syllogism  cannot  be  demed,  but  the  fnajnr  or  minor  propo- 
sition ;  so  in  law,  themo^,  where  there  is  a  perpetual  unity  of  a  rectory  and  land  therein  unfil  the  dissolution, 
ftc.  there  the  land  is  discharged  of  tithes ;  here  has  hteen  a  perpetual  unity*  &&— ei^  the  land  is  discharged  of 
tithes :  this  conclusion  cannot  be  denied.  •!  ) 

4.  It  was  said  by  Popham,  Ch.  J.  in  the  argument  of  this  case,  that  if  no  tithes  were  paid  a/ter  the  statute,  it 
should  be  intended  that  no  tithes  were  paid  before  the  statute. 
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•tiien ;  who>  mmo  36  EUs.  demised  the  same  to  the  said  John  JEViddle  for 
ninetyHiine  yean^  if  three  of  his  sons,  or  any  of  them,  should  so  long  live;  and 
averred  .thefar  lives ;  and  that  the  defendant  proprietarius  rectoritz  proEdkf,  S^c. 
before  the  bi^op  of  Bath  and  Wells  sued  the  plaintiff  for  tithes  of  com  grow- 
ing in  the  twentr-two  acres  of  land^^c  Et  prcsd^  T&amas  Napperpro  cok^ 
smatione  habenda^  alleged  a  grant  by  letters  patent  of  Queen  Elizabeth,  anna 
regni  tmseamdo,  of  the  said  rectory  to  Rive  and  Evelyn,  and  to  their  heirs; 
and  by  mesne  conveyance,  conveyed  the  said  rectory  to  the  said  Thomas  Napper 
in  fee,  and  that  he  libelled  for  the  said  tithes,  as  he  lawfully  might ;  absque  hoc 
quod  pradktui  prior  et  omnes  pradecasores  sui  priarta  prtei  trnper  priorat4s  a 
tempore  ct^us  contr'  memoria  hmmnum  non  extitit  ante  tempm  (huolutionis,  4^. 
necnoH  tuque  ad  tempus  disBohOwms^  Sfc,  haimenrnt  et  tenuerunt  preedicf  vigmii 
et  duas  acras  terras  exoncraf,  acquietaf  et  immunes  de  omnUms  et  omnxmodu  de^ 
amis  quibuscunque  iiq?er  procdktas  viginti  et  duas  acras  terrcE  quovismodo  prove- 
nien^,  Sfc.  praut,  4*c..  et  hoc,  SfC.  unde  petit  judichtmy  et  breve  dicti  domini  regis 
de  considtatione  sUn  in  hoc  parte  concedi,  Sfc,  Upon  which  issue  was  joined, 
and  the  jury,  before  the  justices  of  nisi  prius,  gave  a  special  verdict  ^  that  the 
prior  and  his  predecessors,  a  tempore  cujus,  Sjf^c.  until  the  time  of  the  dissolutioo, 
were  seised  of  the  said  twenty-two  acres-  of  land  in  their  demesne  as  of  fee,  as 
in  the  right  of  the  said  priory ;  and  that  one  Thomas,  late  prior  of  the  said 
priory,  was  seised  of  the  advowson  of  the  said  church  of  Tintenhul  in  fiee,  in  the 
right  of  his  priory :  and  he  being  so  seised.  King  Hen.  8.  the  8th  day  of  May,  in 
the  twentieUi  year  of  his  reign,  by  his  letters  patent  (the  exemplification  of  the 
enrolment  of  which,  under  the  great  seal,  they  set  forth)  De  gratid  sud  spedaU 
ac  certd  scientid  et  mero  motu  sms  Ucentiam  dedit  prcrfat*  Tho,  tunc  priori  nuper 
prioratis^  et  ejusdt  lod  conventui  et  successaribus  suis,  quod  ipsi  et  successores  std 
dktam  ecclesiam  parocMalem  de  Tinten*  prad,  impropriare,  consoUdare,  incar- 
porare,  annectere,  et  unire^  et  earn  sic  appropriate  consolidate  incorporate  et  uni- 
tarn,  in  proprios  suos  usus  tenere  possint ;  with  proviso  to  endow  a  vicarage,  and 
that  a  competent  annual  sum  should  be  distributed  to  the  poor,  with  the  usual  non 
obstante :  and  that  John,  bishop  of  Bath  and  Wells,  ordinary  of  the  said  place^ 
4th  Sept.  1529,  by  indenture  tripartite,  viz,  one  part  sealed  with  the  seal  of  the 
said  bishop,  the  other  part  sealed  with  the  seal  of  the  prior  and  convent  of 
Bath  Twhich  oonfirmed  the  said  indenture),  and  the  thircf  part  sealed  with  the 
seal  or  the  dean  and  chapter  of  Wells  (which  also  confirmed  the  said  inden- 
ture), ecclesiam  parochialem  de  Tintenhul  dicta:  nostra  disccesis  et  sui  patronatis 
Cut  assenmtj  dsctis  priori  et  conventui  et  successoribus  suis  et  domtd  sive  prioratui 
sua  prcedict*  cum  consensu  pariter  et  assensu  metuendissimi  in  Christo  principis  et 
domini  Henrid  octavi  Dei  gratid,  SfC.  authoritate  nostrd  ordinarid  annectimuSg 
appropriamus  et  unimus  per  prcesentes^  ita  quod  cedente  vel  decedente  rectore  ejus- 
dan  ecclesice  parocMalis  qui  nunc  est,  seu  aliter  ^  ecclesi^e  quovismodo  vacari  con" 
tigerit,  Uceat  ipsis  priori,  conventui  suisque  successoribus  per  se  vel  per  aUum  seu 
aSos  ipsorum  nomine  possessionem  dictce  ecclesite  parocMalis  authoritate  proprid  in- 
trarCf  SfC,  et  in  proprios  usus  convertere  et  in  perpetuum  retinere:  with  endow- 
ment ci  a  vicarage,  and  provision  for  an  annual  sum  to  the  poor :  and  after- 
wards the  then  parson  of  the  said  rectory  died,  after  whose  death  the  said 
TluMnas,  prior  of  the  said  priory,  into  the  said  rectory  entered,  and  was  as  well 
of  the  said  rectory  as  of  the  said  twenty-two  acres  of  land  seised  in  his  demesne 
as  of  fee,  in  right  of  the  said  priory :  and  afterwards  the  said  prior  Thomas 
died,  and  prior  Robert  succeeded  him :  and  that  the  said  prior  Thomas,  and 
prior  Robert,  ever  after  the  said  appropriation,  held  the  said  rectory,  with  the 
said  twenty-two  acres  of  land  in  their  own  hands,  simul  et  semel,  in  the  right 
of  the  priory,  and  found  the  surrender  of  the  said  priory  ^  and  that  the  said 
King  H.  8.  24  die  Julii,  anno  36  Hen.  8.  by  indenture  under  the  seal  of  the 
Court  of  Augmentation,  demised  the  said  rectory  to  William  Petre,  doctor  of 
law,  for  twenty- one  years,  who  assigned  it  over  to  Edward  Napper,  and  that 
no  tithes  were  paid  until  the  second  year  of  Queen  Mary,  and  dien  the  said 
Edwatd  Napper  had  a  sentence  in  the  Court  of  Audience  against  one  Thomas 
Guil,  then  farmer  of  the  said  twenty-two  acres ;  ^nd  that  after  the  said  sen- 
tence, until  the  eighth  year  of  Queen  Elizabeth^,  tithes  were  paid  of  the  said 
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nfCDty-two  maanB,  aoid  conveyed  the  adu)  rocioiy  from  Sag  Uea.  8.  by  dMiie        1^12, 
deBoentB  to  Queen  Elizabetbj  aoid  by  the  eaid  lelten  potent,  end  by  diven      r»z»DLB^ 
Hiesne  conveyances  to Napper :  Eivtrumwper  toidmaicnd,  SfC. prmd^  Roberhm       _  ^ 
mqfer  prior  H  cnme$  pwtdecestoret  nUpnora  cjuadem  priomtii  a  tempore  cuju$ 
amtrar\  SfC.  ante  iempm  dismMionu,  4*c.  neavm  tuque  ad  tempm  duiobttionu, 
^c.  kahierunt  et  tenuenmi  pnedict*  22  acras  terr*  exonerut\  acqukiat*,  et  im^ 
mimes  deommbu»eiomHnmMii$deckmtquUmcunque^        Juraiorespenkueignonmt, 
ei  pehmt  adouamenimn  euritt  inprcemumj  et  d^  sfc    And  this  case  was  often- 
times argoed  at  the  bar  by  the  Serjeants,  and  now  this  term  it  was  argued  at 
the  bench.    And  in  this  case  these  points  were  resolved  : 

J .  That  the  information  upon  which  the  prohibition  was  granted,  was  suffi- 
cient in  matter :  for  although  every  parish  church  be  supposed  to  be  presenta- 
tive,  and  the  incumbent  ought  to  come  in  by  admission,  institution  and  induc- 
tion ;  yet  the  plaintiff  in  tibis  case  may  prescribe,  that  the  prior  and  his  pre- 
decessors, a  tempore  cupu,  Src,  have  been  rectors  of  the  saia  church ;  for  that 
amounts  that  it  was  impropriate,  &c.  and  the  beginning  of  a  thing  dcme  before 
time  of  memory,  cannot  be  known,  viz.  whether  it  came  by  union  or  impro- 
priation. And  therewith  agrees  21  Ed.  4.  65.  a.  where  in  trespass  for  certain 
cart-loads  of  oats  taken  at  Bodman  against  the  prior  of  Bodman,  the  defendant 
said^  that  the  earn  was  growing  in  a  certain  place  in  B.  in  the  parish  of  B.  of 
which  parish  he  is  persona  mpersonatoy  t.  e,  incumbent ;  and  he  was  dri^n 
to  shew  how  he  came  to  the  same  parsonage,  wherefore  he  alleged  title  by  the 
prescription,  and  how  the  com  was  severed  from  the  nine  parts,  and  that  he 
took  it,  and  that  was  allowed  for  a  good  title  to  the  rectory :  wherefore,  as  to 
this  point,  the  information  was  resolved  to  be  good ;  but  the  addition  of  the 
impropriation,  &c.  had  made  it  without  question.  It  was  also  held  that  the 
conclusion  of  the  prescription  of  the  unity,  viz.  raikme  cujtUy  the  prior  held  the 
said  land  discharged  of  tithes>  was  not  formal ;  for  in  truth,  by  the  unity  (as 
it  shall  appear  after)  the  land  was  not  discharged  of  tithes,  but  of  payment  of 
tithes ;  and  so  are  the  words  of  the  statute  of  31  Hen.  8.  (as  also  shall  be  after 
shewed : )  but  yet  it  seems,  that  forasmuch  as  t^  prescription  itself  is  well 
alleged  in  substance,  so  as  the  foundation  of  the  prohibition  is  good,  that  the 
misprision  of  the  conclusion,  and  consequence  thereupon,  shall  not  be  a 
cause  to  grant  a  consultation. 

2.  That  the  defendant's  plea,  pro  amsultatione  habendd,  (for  he  is  in  a  man- 
ner an  actor)  vras  insufficient,  because  he  has  traversed  a  thing  not  traversable, 
for  the  prescription  of  the  unity  ought  to  have  been  traversed ;  and  not  the 
conclusion,  viz.  ratione  cujus,  and  that  for  divers  reasons ;  one  as  in  logic,  the 
conclusion  of  a  syllogism  cannot  be  denied,  but  the  mqpr  or  minor  proposition  $ 
so  it  holds  in  law,  which  is  the  perfection  of  reason :  and  therefore  in  a  Prctcipe, 
if  one  plead,  that  the  manor  of  Dale  is  ancient  demesne,  and  the  land  in 
demand  is  parcel  of  the  manor,  and  so  ancient  demesne ;  the  demandant 
cannot  say,  that  the  land  in  demand  is  not  ancient  demesne,  for  that 
is  the  conclvwm  upon  the  two  precedent  propositions.  The  first,  that  the 
manor  is  ancient  demesne  ^  the  second  that  the  land  in  demand  is  parcel 
of  the  manor,  for  seqmtur  conchuio  super  prtamssis,  and  therefore  it  cannot 
be  denied  5  and  therewith  agree  41  Edw.  3.  22.  a.  48  Edw.  3.  11.  a.  b.  and 
many  other  books :  so  in  the  case  at  bar,  the  major,  where  there  is  a  per- 
petual unity  of  a  rectory  and  land  therein,  until  the  dissolution,  there  the  land 
is  discharged  of  tithes  j  but  here  has  been  a  perpetual  unity  of  the  rectory  of 
T.  and  the  twenty-two  acres,  ergo,  the  twenty-two  acres  are  discharged  of 
tithes,  this  conclusion  cannot  be  denied :  2.  It  is  not  only  a  conclusion,  but  a 
conclusion  of  law,  and  matter  in  law  shall  not  be  put  in  issue  to  be  tried 
by  the  country,  for  the  rule  is.  Quod  quisque  norit  in  hoc  se  excrctat,  and  there- 
fore Jtca^  ad  quastionem/acti  non  respondent  Judices,  ita  ad  quctstionemjuris  non 
respondent  juratores :  and  if  the  jury  take  upon  them  to  know  the  law,  and  find 
the  special  matter,  and  mistake  the  law,  the  judges  of  the  law  shall  give  judg- 
ment on  the  special  matter  according  to  law,  without  having  regard  to  the  con- 
clusion of  the  jury,  who  ouf^t  not  to  take  upon  them  the  judgment  of  the  law, 
and  therewith  agree  PL  Com.  Amy  Townsend's  case,  fol.  112.  b.  114.  b.  Vide 
5^ Hen.  7.  Carews  case,  12,  13^  14, 15.  9  Hen.  6.  38.  a.  13  Hen.  7.  22,  &c. 

and 
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1612^  -    and  ihe  Lord  Barkkj's  oaae,  Flow.  Com.  230.  b.    One  pkad^  a  gift  to  Kkk^ 
ptttootB       Henry  VII.  and  to  the  heirs  male  of  his  body^  virtute  cujus  he  was  seised  in 
^l  fee;  the  other  confeased  the  gift,  tirtute  cufus  he  was  seised  in  tail,  and  no 

traverse  to  the  virtute  a^tu,  for  the  conclusion  is  the  oondnsion  of  the  law. 
3.  The  issue  is  not  well  joined,  1.  Because  the  matter  of  the  discharge  is,  by 
leaJBon  of  the  unity,  which  is'by  force  of  the  statute  of  31  Hen.  8.  and  not  by 
the  common  law,  and  the  issue  is  joined  upon  a  dischai^e  by  the  common  law, 
▼iz.  prescription  in  the  prior  and  his  predecessors  to  hold  the  said  twenty-two 
acres  of  land  discharged  of  tithes,  which  is  a  discharge  by  the  common  law  : 
,  2.  every  issue  ought  to  consist  upon  an  affirmative  and  a  negative,  and  here  is 
not  any  affirmative,  for  that  which  comes  after  the  ratione  cuju$  is  not  affirma- 
tive, or  positive  alleged,  but  as  a  consequence  upon  the  precedent  matter,  vide 
8  Hen.  6.  6.  a.  36  Hen.  6. 15.  a.  b.  9  Edw.  4.  36.  6  Hen.  7.  5.  b.  and  there- 
with  agrees  the  resolution  of  the  judges  in  the  Bishop  of  Canterbury's  case,  ( 1 ) 
in  the  Second  Part  of  my  Reports,  fol.  48.  so  that  here  u  not  any  issue  joined, 
of  any  matter  alleged  in  fact  in  the  information. 

4.  Upon  the  verdict  divers  points  were  moved  atfhe  bar :  1.  If  the  said  im- 
propriation (as  it  was  found)  were  good,  or  not.  2.  If  it  were  not  good  by  the 
oommon  law,  if  the  statute  of  35  EUz.  Regirnt,  cap.  3.  have  supplied  the  imper- 
fection of  it  or  not  3.  When  the  jury  find  matter  sufficient  to  bar  the  parson  of 
the  tithes,  which  was  not  parcel  of  their  charge,  nor  within  the  issue,  if  with- 
out regard  to  that  matter  a  consultation  shall  be  granted.  4.  If  by  the  said 
impropriati(Hi  and  unity,  so  short  a  time  before  the  dissolution,  which  could  not 
be  above  nine  or  ten  years,  it  should  be  such  a  discharge  of  tithes  as  is  intended 
within  the  statute  of  31  Hen.  8. 

As  to  the  first  it  was  objected,  that  the  said  impropriation  was  vmd  for  two 
reasons:  1.  Because  the  king  has  made  a  license  of  impropriation  of  the 
church  of  T.  per  verba  de  prttsenti  tempore,  where  it  appears,  thA  at  the  time 
of  the  license  made,  there  was  an  incumbent  then  of  the  same  church  5  so  that  • 
no  appropriation  could  be  made  in  prasenti,  but  in  futuro,  by  special  words, 
to  take  effect  after  the  deat^f  the  present  incumbent,  for  as  no  appropriation 
can  be  made  of  a  church  which  is  full  of  an  incumbent,  but  in  a  special  maimer 
to  take  effiect  after  the  death  of  the  incumbent,  so  the  king's  license  (without 
which  the  appropriation  cannot  be  made)  ought  to  be  special  also,  or  otherwise 
the  king  is  deceived  in  his  grant,  and  by  consequence  the  appropriation  is  void ; 
and  that  no  appropriation  can  be  made  without  the  king's  license,  vide  Sir 
William  £thingham*s  case  in  17  Edw.  3.  39.  a.  and  Plow.  Com.  in  Grendon*s 
case,  fol.  495.  b.(2)  And  that  in  such  case  the  appropriation  ought  to  be  made 
in  such  special  manner,  appears  in  Grendon*s  case  5  and  in  8  E.Dy.  244.  pi.  60. 
The  second  reason  was,  tnat  the  appropriation  in  the  case  at  bar  was  made  to 
take  effect  in  possession,  and  not  in  such  special  manner  after  the  death  of  the 
incumbent,  as  it  appears  before  it  ought  by  the  law. 

But  it  was  resolved,  that  that  appropriation  was  sufficient  in  law,  for  it  is 
true,  that  the  license  is  general,  and  therefore  it  shall  be  taken  in  such  sense, 
that  it  may  take  effect,  and  that  is,  to  be  appropriated  after  the  death  of  the 
incumbent :  and  when  the  letters  patent  may  be  taken  to  two  intents  good, 
in  many  cases  they  shall  be  taken  to  such  intent  as  is  most  beneficial  for  the 
king  *f  «but  if  the  letters  patent  may  be  taken  .to  one  intent  good,  and  to  ano- 
ther intent  void ;  then  for  the  king's  honour,  and  for  the  benefit  of  the 
subject,  they  shall  be  taken  in  such  manner,  that  the  king's  grant  shall  take 
effect ;  for  it  was  not  the  king's  intention  to  make  a  void  grant,  and  therewith 
agree  21  Edw.  4.  44.  b.  and  Roger,  Earl  of  Rutland's  case,  in  the  Eighth  Part 
OT  my  Reports,  fol.  56.  a.  which  is  proper  to  be  perused ;  and  in  the  Lord  Staf- 
ford's case,  in  the  same  Part,  fol.  77.  a.  and  the  case  of  Sir  John  M<riins,  in  the 
Sixth  Part  of  my  Reports,  6.  a.  and  the  Lord  Chandos'  case,  in  the  same  Part, 
fol.  55.  b.  and  the  Earl  of  Cumberland's  case,  in  the  Eighth  Part  o^  my 
Reports,  fol.  1 67.  a.  And  so  it  was  resolved  in  the  principal  case,  that  the 
license  shall  be  taken  to  this  intent,  to  make  the  appropriation  to  take  effect 
after  the  death  of  the  present  incumbent ;  and  eo  potius,  because  the  letters 
patent  were  ex  certd  sdentid  et  mero  motu,  and  th^ewith  agrees  a  record  in  the 

(I)  AnU,  115.  .  (f)  Ante,  .67.  book 
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book  of  Entries^  tit.  Q:MTt  in^fedii,  dkitknC,  apfpropriaikn ,  where  the  license  of  1612. 
appioprution  was  general,  and  the  appropriation  after  the  death  of  the  incum-  pakDOLs 
bent  in  these  words,  Volens  ei  concedens  vt  cedente  vel  decedente  ipsius  ecclesia  nunc 
Reciore,  quod  pnedictus  Abbas  et  Conventus  epudem  ecclesia  corporakm  potses^ 
skmem  apprehenderent,  acfructus^  prcrocntus  et  obventiones.  ptrdperent  et  libere 
habercnt.  And  vide  in  eoaem  libro,  tit.  Droit,  1 .  As  to  the  second  reason,  that  is 
mistaken,  for  it  appears  by  the  instrament  of  appropriation  found  within  the 
record,  that  it  was  by  express  words  to  take  e£Pect  arter  the  death  of  the  then 
incombent,  Ita  quod  cedente  vel  decedente  Rectore  dicta  ecclesia  qui  nunc  est,  SfC, 
Another  reason  was  added,  that  inasmuch  as  always  tfie  king's  license  of  ap- 
propriation is  made  to  the  body  spiritual,  to  which  the  church  shall  be  appro- 
priated^ and  not  to  the  bishop,  &c.  and  therefore  it  shall  be  presumed,  that  they 
would  obtain  it  in  sach  form  that  it  should  avail  them.  Also  the  license  of  ap- 
propriation is  always  general,  and  so  are  all  the  precedents ;  for  although  the 
rector  be  alive  at  the  time  of  the  making  of  the  license,  he  may  die  or  resign, 
&c.  before  the  appropriation. 

As  to  the  second  point,  admitting  the  said  appropriation  had  been  void,  it  was 
objected,  that  the  said  act  of  35  £liz.  has  made  it  good,  for  thereb)^  it  is 
enacted  and  declared,  '*  That  all  manors,  lands,  tenements,  and  hereditaments, 
''  which  at  any  time  heretotbre  were  the  possessions  of  any  abbey,  monastery, 

Siory,  &c.  which  after  the  said  4th  day  of  February,  in  the  27th  year  of 
enry  VIII.  were  granted  or  conveyed,  or  ifientioned  to  be  granted  or  con- 
veyed, in,  or  by  any  letters  patent  whatsoever,  made  by  the  said  late  King 
Henry  VIII.  to  any  person,  &c,  were  and  shall  be  reputed,  taken,  and  adjudged 
to  have  been  lawfully  and  perfectly  in  the  actual  and  real  possession  of  the  said 
late  king,  and  of  his  heirs  and  successors,  at  such  time  as  the  same  were 
granted  by  the  said  late  king."  And  where  it  was  answered  by  the  plaintiff's 
coonsel,  that  the  said  act  of  35  Eliz.  extended  only  to  letters  ^  patent  made 
by  King  Henry  VIII.  and  the  letters  patent  in  the  case  at  bar  were  made  by 
Queen  Elizabeth,  and  so  out  of  the  said  act  of  35  Eliz.  it  was  resolved,  that  in 
truth  the  said  act  of  35  Eliz.  did  not  extend  to  this^ase,  but  not  for  the  cause 
alleged  by  the  plaintiFs  counsel  5  for  although  it  be  true  that  Queen  Elizabeth 
granted  the  inheritance  of  the  said  rectory,  y^t  it  appears  by  the  special 
verdict,  that  King  Henry  VIII.  by  his  letters  patent  indented,  had  demised  the 
said  rectory  to  William  Petre,  Doctor  of  Law,  for  twenty-one  years,  and  the 
act  of  35  Eliz  enacts,  *'  that  all  manors,  lands,  tenements,  and  hereditaments, 
"  mentioned  to  be  granted  or  conveyed  in  or  by  any  letters  patent  whatsoever, 
made  by  King  Henry  VIII.  to  any  person  or  persons,  bodies  politic  or  cor- 
porate, shall  be  reputed,  taken,  and  adjudged  to  have  been  lawfully  and  per- 
fectly in  the  actual  and  real  possession  of  the  said  late  king,  and  his  heirs  and 
snccessors  ;*'  in  which  purview  four  things  were  observed :  1st.  The  favour- 
able penning  thereof,  scil.  mentioned  to  be  granted,  although  in  effect  nothing 
passed  by  the  grant.  2d.  The  generality  of  the  quality  of  the  words,  first, 
concerning  the  letters  patent,  scil.  in  or  by  any  letters  patent  whatsoever,  be  they 
under  the  great  seal,  the  exchequer  seal,  the  court  of  augmentation  seal,  the  duchy 
seal,  &c.  Secondly,  concerning  the  estate  of  interest  which  is  mentioned  to  pass 
by  the  letters  patent,  which  is  left  at  large,  and  not  restrained  to  any  in  certain, 
and  therefore  if  the  letters  patent  purport  a  grant  for  life,  or  for  yean>  the  statute 
has  as  great  operation,  as  to  the  purview  of  the  act,  as  if  the  letters  patent 
had  purported  a  grant  of  an  estate  tail,  or  a  fee.  3.  The  generality  of  the 
purview,  for  it  extends  not  only  to  make  the  grant  good,  out  to  vest  the 
manors,  lands,  tenements,  and  hereditaments  of  the  late  abbots,  &c.  in  the 
actual  and  real  possession  of  King  Henry  VUI.  4.  And  not  only  in  King 
Henry  VIII.  but  to  him,  his  heirs  and  successors,  so  that  the  lands  shall  be  as 
well  vested  in  the  king,  his  heirs,  and  successors,  when  the  king  grants  the  land 
for  life  or  years,  as  where  he  grants  it  in  fee-tail  or  fee-simple,  and  so  the 
purview  extends  to  three  other  cases.  1.  Where  any  such  lands,  tenements, 
or  hereditaments,  **  fame  to  the  hands  or  possession  of  the  said  late  King 
Henry  VIII.  2.  Or  which  were  put  in  charge  to,  or  for  his  highness  in  his 
court  of  exchequer,  or  any  other  courts  of  hb  Majesty's  revenue.  3.  Or  by 
.  rOL.  i.  o  any 
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any  auditor^  or  other  officer  of  the  said  late  king  j"  and  in  every  o£  these 
cases  the  purviaw  hath  so  great  operation,  as  in  cases  of  letters  patent,  as  to 
vest  such  lands,  tenements,  or  hereditaments  in  the  king,*  his  heirs  and  sncoesson : 
but  yet  it  was  resolved,  that  the  said  act  of  35  Eliz.  cap.  3*  did  not  extend  to 
this  case }  for  the  purview  has  a  qualification  or  restraint  which  has  not  been 
mentioned  before  at  the  bar;  and  that  is,  that  in  the  said  four  cases,  such  lands, 
tenements,  hereditaments,  '*  shall  be  reputed,  taken,   and  adjudged,  in  the 
''  actual  and  real  possession  of  the  said  late  Idng,  his  heirs  and  successors,  at 
"  such  time  as  the  same  did  so  come  to  his  Majesty's  hands  or  possession,  or 
"  were  so  put  in  charge  or  granted,  or  conveyed  by  the  said  late  King  Henxy 
'''VIII.  as  aforesaid  3  (then  comes  the  qual^cation  or  restraint)  "  notwith- 
'^  standing:    1.  Any  defect,  want,  or  insufficiency,  of  or  in  any  surrender, 
*'  grant,  or  conveyance  of  the  said  manors,  lands,  tenements,  or  hereditaments, 
''  or  any  part  thereof,  to  the  said  late  King  Henry  VUI.    2.  Or  any  other 
^'  matter  or  canse  whatsoever,  by  which  his  highness  was  or  mi^t  have  been 
''  entitled  to  the  same :"  'so  that  the  scope  and  purpose  of  the  9Ct  was,  to  vest 
in  King  Henry  VIU.  all  the  lands,  tenements,  and  hereditaments,  which  the  ab- 
bots, &c.  had,  notwithstanding  the  defects  aforesaid ;  but  if  the  said  acppropria- 
ti6n  were  void,  and  were  not  given  to  the  king  by  the  statute  of  monasteries,  then 
the  Prior  of  Montacnte,  in  the  case  at  bar,  had  nothing  in  the  said  rectory,  but 
the  advowson  only,  and  jttf  prcssentandi  :  but  yet  the  said  act  of  35  Eliz.  is  of 
great  use  and  effect,  for  inasmuch  as  the  start;nte  of  31  Hen*  8.  gave  not  the 
king  any  monasteries,  priories,  &c.  but  erily  which  had  been  surrendered, 
granted  to  the  king,  &c.  or  were  dissolved  ^  or  which  should  be  surrendered, 
granted,  &c.  or  dissolved,  this  act,  in  the  said  fiour  cases,  has  supplied  the 
defect  or  want  of  a  surrender,  grant,  or  conveyance  ;  also  of  an  insofficient 
surrender,  grant,  or  conveyance,  so  that  be  there  any  conveyance  to  the  king 
or  not  i  and  if  any  be,  although  it  be  insufficient,  the  said  lands,  tenenients, 
and  hereditaments,  are  actually  vested  in  the  king,  his  heirs,  and  successors. 
2.  If  the  abbot,  prior,  &c.  had  been  disseised,  or  in  any  other  case,  where  an 
office,  scire  facias,  seisuie,  &c.  was  requisite  to  vest  the  possession  in  the  king ; 
there  the  latter  words,  viz.  '^  or  any  other  matter  or  cause  whatsoever,  by  which 
'*  his  highness  was  or.mighthavebeenentitled  to  thesame,"  supply  all  such  means 
by  which  the  king  might  have  been  lawfully  entitled,  and  put  in  actual  posses- 
sion.    Vide  33  Hen.  8.  Brook,  tit.  Chose  in  Action,  14.  the  question  there 
made,  where  an  abbot,  &c.  was  disseised,  well  explained  and  resolved.    But 
although  there  be  a  defect  in  the  appropriation,  yet  (if  the  rectoiy  be  in  reputa- 
tion appropriate,  and  so  has  been  used)  it  is  given  to  the  king  by  the  statute  of 
27  Hen.  8.  c.  38.  or  31  Hen.  8.  c.  13.  and  therefore  in  19  Eliz.  in  the  Dean 
of  Paul's  case,  it  was  adjudged  in  the  king*s  bench,  that  a  chauntry  or  ooUege 
in  reputation,  and  not  in  law,  was  given  to  King  Edward  VI.  by  the  statute  of 
1  EdW.  6.  within  the  words  "  all  and  all  manner  of  chauntries,  colleges,**  &c. 
27  JvnU,  anno  29  Eliz.  in  CanceUarid,  upon  an  aid  prayer  of  the  king,  by  the 
course  of  the  common  law,  the  case  was  between  the  Ixird  St.  JohUj^  pkuniifi^ 
and  the  Dean  and  Chapter  of  Gloucester,  defendant,  for  the  parsonage  impra- 
priate  of  Penmark,  in  the  county  of  Glamorgan,  because  ^e  patron  (who, 
oefore  the  appropriation,  had  granted  the  advowson  to  the  body  ecclesiastical^ 
to  which  the  appropriation  was  made)  in  anno  18  R.  2.  was  but  tenant  in  tail, 
and  yet  it  always  continued  as  a  church  appropriate,  it  was  resolved  by  Sir  Tbo, 
Bromley,  Lord  Chancellor  of  England,  Gilbert  Gerrard,  Master  of  the  Rolls, 
Shute  and  Windham,  Justices,  (whom  the  Lord  Chancellor  in  that  case  a^o- 
ciated  unto  him)  that  this  rectory  in  reputation  was  given  to  the  king  by  the 
statute  of  monasteries.    Another  case  was,  T.  Eliz.  in  Camerd  Scacc'  inter  T. 
Grimes  and  H.  Smith,  for  the  parsonage  of  Bulbenham,  in  the  county  of  Lei- 
cester, which,  anno  22  Edw.  4.  was  appropriated  to  the  Abbot  of  Sulby,  and 
no  vicar  endowed  there,  &c.  according  to  the  purview  of  the  acts  of  4  H.  4.  1 2. 
15  Rich.  2*  6.    But  there  had  continued  a  vicar  in  reputation,  and  the  rectory 
continued  also  as  appropriated ;  and  it  was  resolved  that  the  rectory  was  given  to 
the  king  by  the  statute  of  monasteries.  H.  4  Jac,  Reg.  in  Cancellar'  inter  Bedel 
and  Bear,  for  the  church  of  Kimbolton,  which  was  appropriated  anno  40  Ed. 

3.  and 
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3.  and  llhe  defect  was,  that  Hamphiney  de  fiohan.  Earl  of  Hereford  (who 
gnated  the  advowBon  of  the  said  church  to  the  body  ecclesiastical,  to  which  the 
appmpriation  was  made)  was  but  tenant  in  tail  -,  and  resolved  clearly  that  it  was 
given  to  King  Henry  VUI.  by  the  statute  of  monasteries.  Nota,  reader,  in  the 
atatote  of  monasteries  there  is  a  saving  of  rights,  &c.  but  the  founders,  donors, 
&c.  are  excepted  out  of  the  saving  $  so  they  are  bound  by  the  body  of  the  act. 
As  to  the  third  point  upon  the  verdict,  it  was  resolved,  that  forasmuch  as  the 
special  matter  found  by  the  jury  was  not  parcel  of  their  charge,  nor  pertinent 
to  the  issue,  (admitting  that  the  special  matter  had  been  sufficient  to  have 
barred  the  pUdntiff  of  the  tithes,)  it  should  not  be  regarded  5  for  the  party 
grieved  thereby  cannot  have  attaint,  nor  the  witnesses  be  punished  for  peijury  by 
the  statute  of  5  EIie.  because  neither  the  saying  of  the  jurv>  nor  the  testimony  oi 
the  vdtnesses  was  material  to  the  issue  ^  so  that  inasmuch  as  the  issue  is  joined 
upon  prescription  in  the  prior  and  his  predecessors,  to  hold  the  said  twenty- 
two  acres  discharged  of  tithes,  d  tempore  cufus,  they  cannot  give  in  evidence  an 
unity  of  the  rectoiy  and  land  for  ten  years  only ;  that  if  any  colour  should  be, 
that  the  same  should  be  a  discharge,  it  is  not  a  discharge  by  prescription  4 
tempore  cufut,  &c.  by  the  common  law,  but  by  the  statute  of  31  Hen.  8.  So 
that  for  the  insufficiency  and  iinpertinency  of  the  iwints  and  parts  of  this 
itfolix  record,  the  other  justices  did  not  speak  to  the  fourth  point  of  the  verdict : 
but  the  Chieif  Justice  (for  the  better  direo^on  of  this  ana  such  other  cases) 
did  declare  that  the  point  had  been  resolved  before,  and  the  causes  and  reasons 
of  the  resolvtioii  thereof.  It  was  a  long  time,  in  all  the  courts  of  Westminster, 
a  great  question  upon  the  said  branch  of  the  statute  of  3 1  Hen.  8.  and  the  cause 
of  the  doubt  thereof  stood  upon  two  considerations :  I.  Upon  consideration  of 
the  nature  and  quality  of  tithes  before  the  said  act.  2.  Upon  the  words  and 
poiview  of  the  said  branch  of  31  Hen.  8.  And,  as  to  the  first,  quota  pars,  t. 
dedmapars,  which  we  call  tithes,  is  an  ecclesiastical  inheritance  collateral  to  the 
estate  of  the  land,  and  of  their  proper  nature,  due  only  to  an  ecclesiastical 
person  by  the  ecclesiastical  law,  and  therefore  no  unity  0/ possession  can  either 
ezdngoish  or  suspend  them  $  but  they,  notwithstanding  any  unity,  remain  in  esse, 
so  that  they  may  oe  demised  or  granted  to  any  spiritual  man,  notwithstanding  any 
such  suspension.  Tithes  are  more  collateral  to  land  than  a  warren,  which  the 
owner  01  the  land  has  in  it ;  for  by  feofiment  of  the  land,  without  excepting 
the  wanen,  the  warren  is  extinct,  as  it  is  held  in  35  H.  6.  56.  a.  But  if  a  prior 
who  has  a  parsonage  impropriate,  enfeoff  another  of  part  of  the  glebe,  yet 
he  shall  have  tithes  against  his  own  feofiment,  as  it  is  held  in  42  Edw.  3. 13.  a. 
and  they  are  not  like  aleet  5  and  yet  if  the  lord  of  the  leet  purchase  land  within 
it,  his  leet  is  not  suspended,  nor  (if  he  make  a  feoffinent  of  the  said  land)  is 
his  leet  in  it  extinct,  as  it  is  held  in  7  Edw.  2.  tit.  Avowry,  211.  and  8  Edw.  2. 
ibid.  212.  But  he  has  an  inheritance  by  the  common  law  in  the  leet,  which  is 
descendible,  and  which  he  may  grant  over  to  whom  he  pleases  :  but  such  in- 
heritance a  layman  cannot  have  in  tithes  by  the  common  law,  neither  shall  they 
pass  by  such  words  as  temporal  inheritances  shall  pass,  and  therefore  M.  31  & 
32  EL  in  a  prohibition  betwixt  John  Parkins  and  lliomas  Hinde,  parson  of 
Babington,  in  the  county  of  Somerset,  ( 1 )  the  case  was,  that  the  said  parson,  by 
deed  indented,  leased  his  glebe,' cum,  pro/tciit#  et  commoditat  ib*  eidem  spectaniib* 
for  ninety-five  years,  rendering  rent  pro  omnibus  exactionib'  et  demandis  qmbus" 
cnnque  Scics  rectorimpro  clauso  pradicto  spectantib',  and  the  question  was,  if  the 
lessee  should,  have  the  said  close  discharged  of  tithes  during  the  term ;  and  it 
was  resolved  per  totam  curiam,  that  the  tithes  shall  not  pass  by  such  general 
words  I  and  as  they  are  tithes  not  severed,  they  are  merely  ecclesiastical,  for 
the  subtraction  of  which,  no  remedy  lies  by  the  common  law.  If  a  parson 
purchase  land  within  his  rectory,  and  lease  this  rectory,  the  lessee  shall  have 
tithes  oi  the  land  purchased ;  and  therewith  agrees  30  Hen.  8.  Dy.  43.  pi.  21. 
Vide  32  Hen.  8.  Brook,  tit.  Dismes,  17.  Then,  inasmuch  as  if  tithes  be  con- 
sidered of  themselves,  before  the  severance  of  them,  they  are  merely  cede* 
siastical,  and  so  collateral  to  the  es^te  of  the  land,  that  no  unity  can  extinguish 
or  suspend  them ;  but  notwithstanding  any  unity,  they  remain  is  esse;  now 
the  words  of  the  act  are  to  be  considered,  which  are,  *'  that  as  well  the  king, 

(1)  ilnt€.  98. 
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1612.  ^*  his  heirs  and  successors,  as  all  and  every  such  person  and  persons,  their  heirs 
and  assigns,  which  have  or  hereafter  shall  have  any  monasteries,  parsonages 
appropriate,  or  other  hereditaments,  &c.  shall  have,  hold,  retain,  keep, 
and  enjoy,  as  well  the  said  parsonages  appropriated,  &c.  meases,  lands, 
tenements  and  other  hereditaments,  ^c.  discharged  and  acquitted  of  pay- 
**  ment  of  tithes,  as  freely,  and  in  as  large  and  ample  a  manner  as  the  said 
*'  late  abbots,  priors,  &c.  had  held,  occupied,  possessed,  used,  retained,  or 
'^  enjoyed  the  same,  at  the  days  of  their  dissolution :"  and  upon  these  words, 
forasmuch  as  the  unity  does  not  discharge  nor  suspend  the  tithes,  but 
that  they  were  in  esse  at  the  time  of  the  dissolution :  and  forasmuch  also  as 
these  words  (discharge  and  acquit)  imply  actual  immunity  and  freedom  5  and 
that  the  king  and  his  patentees  shall  not  have  them  discharged  and  ac- 
. quitted  absolutely,  but  sub  modo,  that  is  to  say,  "  In  as  large  and  ample  man- 
ner, &c.  as  the  said  late  abbots,*'  &c.  And  the  late  abbots  held  not  the 
said  lands  in  case  of  unity  discharged,  but  charged  with  the  payment  of 
.them :  for  these  reasons,  in  short,  it  was  doubted,  whether  the  said  act  should 
extend  to  the  case  of  a  perpetual  unity  ;  and  it  was  also  urged,  that  if  the  said 
act  of  31  Hen.  8.  in  the  case  of  perpetual  unity  should,  in  respect  thereof,  dis- 
charge the  land  of  tithes,  it  would  do  a  wrong ;  and  as  it  is  said  in  Plowd. 
Com.  in  the  Earl  of  Leicester  s  case,  398.  b.  The  parliament  is  a  court  of  the 
greatest  honour  and  justice,  of  which  none  ought  to  imagine  a  dishonourable 
thing,  and  the  Doctor  and  Student,  fol.  1 65.  cap.  55.  It  cannot  be  thought,  that 
a  statute  that  is  made  by  authority  of  the  whole  realm,  as  well  of  the  king,  and 
of  tbe  lords  spiritual  and  temporal,  as  of  all  the  commons,  will  do  a  thing 
against  the  truth,  &c.  And  Fortescue,  cap.  18.  Prudentid  etiam  et  sapieniid 
necessarib  statuta  hujus  regni  referta  putandum  est,  dum  non  umusaut  centum  solum 
€onsultorum  virorum,  sed  pUtsquam  trecentorum  electorum  homtmany  quaU  nvmero 
olim  Senatus  Romanorum  regAatur,  ipsa  sunt  edita. 

'    But  at  length,  upon  great  consideration,  it  was  resolved  and  adjudged,  that 
a  perpetual  unity,  a  tempore  cufus,  Src.  till  the  dissolution,  should  be  pritndfacie 
a  discharge  of  the  land  of  payment  of  tithes,  by  force  of  the  said  branch  of  31 
Hen.  8.  cap.  13.  for  divers  reasons  :    1.  The  statute  doth  not  say  discharged 
of  tithes,  but  discharged  of  payment  of  tithes,  and  divers  other  reasons,  the 
chief  of  which  was,  for  the  infinite  impossibility  and  impossible  infiniteness,  so 
that  such  immunities  and  discharges  which  religious  houses  bad  before  time 
of  memory,  cannot  be  known.    And  it  was  expressly  resolved,  that  the  general 
allegation  of  uuity  at  the  time  of  the  dissolution,  &c.  without  an  averment  that 
it  was  perpetual,  was  not  sufficient :  and  although  it  had  been  a  perpetual 
unity,  yet  if  the  farmers  of  the  land  of  the  rectory  had  paid  tithes  before  the 
dissolution,  then  the   intendment  and  presumption  of  law,  upon  the  per- 
petual unity,  failed :  and  all  this  yon  may  see  in  the  Archbishop  of  Canterbury'^ 
case,  in  the  Second  Part  of  my  Reports,  and  divers  judgments  and  resolutions 
there  cited,  fol.  48,  and  49.  (1)     So  that  such  unity,  which  is  within  the  said 
branch  of  the  act  of  31  Hen.  8.  ought  to  have  four  qualities :    1.  Talis  unitat, 
ought  to  hejusta,  rightful  and  not  by  wrong.    2.  It  ought  to  htaqualis,  sal. 
fee  in  the  one  and  the  other :  for  if  the  abbot,  priors,  &c.  have  held  by  lease,  a 
tempore  emus,  Sfc,  that  is  not  an  unity  within  the  statute.     3.  It  ought  to  be 
perpetua  a  tempore  ctffus,  4*c.    4.  It  ought  to  be  libera,  free  of  payment  of  any 
tithes  :  but  if  their  farmers  at  will,  for  years,  &c.  have  paid  tithes  to  them  (as 
has  been  said)  the  unity  perpetual  will  not  serve.    But  it  was  asked,  what  if 
the  appropriation  were  made  in  the  times  of  Edward  IV.,  Henry  VI.,  Henry  IV,, 
Ricl^ard  II.,  Edward  III.,  &c.  and  yet  in  law  within  time  of  memory,  and  unity 
had  continued,  from  the  time  of  the  appropriation  until  the  dissolution,  and 
tithes  were  never  paid,  neither  by  the  abbots,  &c.  or  their  farmers :  should  not 
the  statute  extend  to  those  causes  ?     And  it  was  answered,  no,  upon  the  point 
of  unity  5  for  if  he  will  take  the  aid  of  the  act  of.  32  Hen.  8.  the  unity,  as  has 
been  said,  ought  to  be  perpetual.    But  in  such  case  he  may  allege  the  said 
branch  of  the  act  of  31  Hen.  8.  concerning  the  discharge  of  payment  of 
tithes,  &c.  and  that  the  abbots,  &c.  a  tempore  cujus,  S^c,  until  the  dissolution, 

(1)  Ante,  113, 
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luiTe  held  the  bnd  discharged  of  tithes  (as  he  may  well  prescribe  by  the  com-» 
nxm  law)  and  give  snch  evidence  that  he  may  approve  it :  and  so  if  in  truth, 
the  land  be  discharged,  he  has  sufficient  remedy  to  relieve  himself.  Vide  the 
Bishop  of  Winchester's  case,  in  the  Second  Part  of  my  Reports,  fol.44.b.45.a.(l) 
But  if  the  abbey  or  priory,  &c.  were  founded  within  time  of  memory,  then  he 
cannot  prescribe  onmins,  and  forasmuch  as  in  the  principal  case,  the  appropri- 
ation was  made  in  20  Hen.  8.  so  that  it  appeared  to  the  court,  that  before 
that,  the  twenty-two  acres  were  charged  with  tithes  3  for  of  common  right  all 
lands  ought  to  pay  tithes  3  for  that  reason  the  Chief  Justice  c(mduded,  that  the 
said  twenty-two  acres  were,  as  this  case  is,  chargeable  with  tithes ;  but  if  the 
parties  are  not  satisfied  vrith  it,  they  may  begin  again ;  for  inasmuch  as  the  in- 
Imnation,  as  it  is  resolved,  is  good,  and  the  plea.  Pro  contuUaHone  habendd,  alto- 
gether insufficient,  and  the  verdiqt  impertinent  to  the  issue,  they  would  not 
grant  a  consultation  3  and  thereunto  the  whole  court  agreed.  See  Fitz.  38.  in 
Dr.  Bentley*s  case. 

[It  vras  adjudged,  Pasch.  40  Eliz.  Rot.  454.  between  Chyld  and  Knighiky, 
that  the  unity  of  the  possession  ought  to  be  of  time,  that  the  memory  dl.  man 
does  not  run  to  the  contrary.  And  in  the  argument  of  this  case  it  was  said 
by  PoPHAM,  Ch.  J.  that  if  no  tithes  were  paid  after  the  statute,  that  then  it 
should  be  intended  that  no  tithes  were  paid  before  the  statute.    Br.  4*  Goldsh!] 

(1)  Afue,  119. 

M.  10  Ja.  A.  D.  1612.  B.  R. 
Reynoulds  v.  Green.  {2  Bulstr.  2?.]  4  Gw.  1573. 

NOTE,  that  in  a  trial  at  bar  in  an  action  of  trespass,  the  Question  arising  Thoagh  tithe 
between  the  parson  and  the  vicar,  as  touching  tithe  wood,  and  to  whom  wood  will  not 
the  same  belonged;  as  to  this,  by  the  opinion  of  the  whole  court  clearly,  the  P>**  ^7  *°  ^^ 
parson,  dt  merojurc,  ought  to  have  the  tithe-waod,  if  the  vicar  be  not  enaowed  ^^'"^**  ^?^ 
of  the  same,  or  claim  to  have  it  by  prescription  3  but  without  such  a  dotation  or  mtim,  (which  io 
prescription,  the  same  belongs  to  the  parson.    Another  question  was  pro-  law  onlv  extendi 
pounded    for  the   vicar,  who  entitled  himself  to  the  tithe-wood,  by  these  to  smail  tithes,) 
words  (aUeragium)  and  mmutcs  decimal  whether  these  words  will  carry  the  y®*»  **J  n*^^'  ** 
tithe- wood  to  him,  or  not  3  as  to  this,  the  exposition  and  true  definition  of  ^j^^Se^wwis 
this  word  (aUeragium)  is  to  be  considered,  and  to  whom  this  is  due.     C Altera-  aUeragia  et  mi* 
gium,J  as  was  observed,  is  that  which  is  due  to  be  served  at  the  altar.  — Wil-  nut*  dednuB, 
liiAM 6,  J.    AUeragium  is  that  only  and  properly  which  is  offered  at  the  altar,  and  under  these 
taidmmutce  decimos  are  the  small  tithes  3  also  the  word  (aUeragium)  will  not  ^©"If  •hcawsof 
carry  tithe-wood  3  and  this  is  the  question  here,  whether  the  vicar,  by  this  ^|^^^^ 
word   (aUeragium)   have  title  to  the  tithe-wood.  —  Crook,  J.    This  word 
aUeragium  does  not  carry  the  tithe-wood,  which  is  a  great  tithe  3  but  minuiiB 
dedmte,  are  petit  small  tithes.     MimUce  decume  et  alteragia,  the  vicar,  as  was 
urged,  is  to  have  by  his  composition,  and  that  by  these  words  he  is  to  have  the 
tithe- wood. — Fleming,  Ch.  J.    There  is  a  usage  here  laid  in  the  vicar  to 
have  the  tithe- wood,  by  reason  of  these  words,*  aUeragia  et  mmutiz  decimal 
which  the  vicar  can  in  no  wise  have,  but  by  prescription,  or  by  such  a  usage  3 
and  so  the  same  may  pass  by  these  words,  aUeragia  et  minutct  decnruB,  and  the 
usage  had  accordingly :  also  sheaves  of  com  have  passed  by  usage  to  the  vicar, 
hy  Uie  words  aUeragia  et  tmnutce  deama,  and  so  it  was  adjudged  in  the  court  of 
exchequer.     The  judges  all  agreed  in  this,  that  by  these  words,  aUeragia  et 
fmnutce  decimct,hj  usage,  tithe- wood  may  well  pass,  and  so  has  t^e  opinion  of 
all  the  civilians  been.    Fleming,  Ch.  J.  and  the  rest  of  the  judges  agreed  in 
this,  that  by  usage,  the  word  aUeragia  shall  be  accounted  inter  mtnutas  decmas, 
— Williams,  J.    By  the  word  aUeragia,  tithe-wood  does  not  pass,  but  if 
the  vicar  have  used  to  have  the  same,  time  out  of  mind,  this  is  good,  and  it 
shall  pass  under  the  words  mmuta  decimce.  —  Fleming,  Ch.  J.    Though  the 
law  be  against  it,  that  tithe-wood  does  not  pass  by  these  words,  yet  by  usage  it 
has  been  allowed  good,  to  carry  tithe- wood,  oy  these  words,  being  but  of  a  small 
value  :  and  by  such  usage  tithe-wood  may  pass,  though  the  law  be  against  it. 

H.  11  Ja. 
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^613  H,  n  Ja.  A.  D.  1613.  C.  B.  Gercjf'd  Case.  [Moo.  873.] 

Definitive  mo-  T^EFINITIVE  sentence  was^  given  in  the  spiritual  ccmrt  for  tithes^  and  also  for 
fence  was  given  X-r  the  treble  value  according  to  the  statute  5  and  now  prohibition  was  prayed^ 
in  the  spirituftl  [jgcause  the  spiritual  court  should  not  meddle  with  the  treble  damage.  And 
and  also  foAhe  *^^  court  doubted  whether  a  general  or  a  special  prohibition  should  be  issued, 
treble  value ;  and  if  the  Spiritual  court,  after  definitive  sentence,  could  divide  it  afterwards, 
prohibition  went  when  execution  thereof;  but  at  last  it  Xvas  resolved,  that  the  prohibition 
as  to  the  treble  should  be,  that  they  should  not  proceed  to  execution  of  the  sentence  as  to  the 
''■'"^-  treble  value. 

H.  11  Ja.  A.  D.  1613.  C.  B.  Gippe's  Case.  [Godb.  «45.] 

Where  a  modut  A  MAN  libelled  for  tithes  in  the  spiritual  court ;  the  defendant  alleged  a 
is  suggested,  it  -^^  modtis  decimandi,  and  thereupon  had  a  prohibition }  and  afterwards  the 
nust  be  proved  plaintiff  in  the  prohibition  did  not  prove  his  suggestion  within  six  months  ; 
within  aiz  ^Lud  therefore  the  court  granted  a  consultation,  because  the  law  has  appointed 

^^idtatl'^  *  ...  a  certain  time,  within  which  time  the  suggestion  is  to  be  proved,  otherwise  the 
be  granted.         parson  should  be  delayed  and  prejudiced  in  his  tithes ;  and  60  it  was  adjudged 

in  parson  Bug's  case,  Mich.  8  Ja.  in  this  court. 

E.  11  Ja.  A.  D.  1613.  C.  B. 
Urrey  v.  Boyer.  [MS.  Hargr.  No.  385.  1  Calth.  Rep.  f.  138.] 

2  Br.  8c  G.  820.  1  Gw.  230. 

The  (XMirt  was  "|30YER  libeOed  in  the  spiritual  court  agmnst  Urrey  for  tithes  of  corn. 
^'V^  S  w  "^  Urrey  suggested  that  the  lands  of  which  the  tithes  were  demanded  were 
^disdiaise  ^"  *^  hands  of  Sir  Richard  Weston,  prior  of  St,  John*8  of  Jerusalem,  in 
from  tithes  pes-  England,  and  of  his  brethren,  and  that  they  were  discharged  of-tithes  in  Uieir 
aessedbytbe  hands;  he  then  shewed  that  all  the  lands  were  given  to  the  King  by  the 
Hospitaliers,  statute  32  Hen.  8.  c.  24.  and  further  pleaded  that  the  statute  gives  to  Uie  King 
a^^^^ln-  ^  immunities,  privileges,  jurisdictions,  &c.  which  the  prior  or  any  of  his  pre- 
tion«f  that^  decessors  had;  and  set  forth  farther,  that  the  King  by  his  letters  patent 
iM4er;  all  how-  granted  these  the  lands  aforesaid  to  the  now  plaintiff  in  prohibition,  with  a 
erer  thoa^t  clause  therein  that  he  should  have  tanta,  taUa,  tot  vmmunitatts^  prknlegia,  Spc. 
tiiatif  it  ^o'^  as  any  other  had  before  him,  &c.  and  so  he  prayed  a  prohibition ;  and  upon 
8,^  not^l  *^^*  suggestion  of  the  prohibition  Boyer  demurred.  And  Coke,  Ch.  J.  argued 
H*^  ^  that  the  suggestion  was  insufficient,  and  that  these  lands  ought  to  be  charged 

with  tithes,  and  could  not  be  discharged  thereof;  and  Nicholls,  Justice,  agreed 
with  him.  But  Wabburton  and  Winch  held,  that  the  lands  ought  to  be 
discharged  of  tithes ;  and  their  reason  principally  was,  for  that  the  statute  of 
32  Hen.  8.  c.  24.  revives  all  privileges,  jurisdictions,  immunities,  &c.  which 
the  Hospitallers  had,  and  they  insisted  much  upon  the  book  of  1 0th  of  EL  Dy.  ( 1 ) 
But^I  heard  neither  their  argument  nor  that  of  Nicholls,  and  therefore  have 
not  reported  them ;  but  I  have  only  reported  Cokb*s  argument,  which  I  did 
hear,  who  held  that  the  statute  31  Hen.  8.  c.  13.  did  not  extend  to  the  pos*^ 
sessions  of  the  Hospitallers,  in  as  much  as  they  were  dissolved  by  an  act  of 
parliament  after ;  and  the  statute  of  32  Hen.  8.  c.  24.  which  revives  the  immu- 
nities and  privileges  of  the  dissolved  monasteries  does  not  exjtend  to  them^  in- 
asmuch as  the  privilege  of  being  discharged  of  tithes  is  a  privilege  inseparable 
from  the  persons  of  the  Hospitalers ;  it  1$  an  ecclesiastical  and  not  a  temporal 
privilege ;  it  is  a  privilege  and  not  a  discharge  only ;  and  it  is  not  in  esse,  and 
the  statute  38  Hen.  8.  c.  [24.]  only  extends  to  privileges  which  can  be  severed^ 
and  which  are  temporal,  and  which  are  in  esse;  and  to  prove  that  these  pii- 
vileges  of  the  prior  of  St.  John's  of  Jerusalem  to  be  discharged  were  insepara- 
ble from  the  person  of  the  prior,  he  said  that  there  were  four  orders  that  we^ 
-  discharged  of^  tithes  by  a  general  council  and  by  a  decree  of  the  pope,  viz.  the 
Cistcrtians^  the  Templars,   the  Hospitallers,  and  the  Praemonstratenses ;  (2) 

(1)  Ante,  59.  (3)  HieroiolmUanU  C. 

and 
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md  all  other  orden  were  to  pay  tithes  as  other  persons ;  and  all  the  afbre^d 
Olden  also  pay  tithes  ife  terns  denaoo  acquisUis,  and  were  not  disdiarged  (as  to 
those.)  And  the  words  of  the  council  are^  that  the  said  orders  and  their  suc- 
eessors  shall  he  dischai^ed  of  tithes  for  their  lands  so  long  as  they  remain  in  their 

{roper  hands.     So  that  it  appears  by  the  words  of  the  council^  that  if  the  lands 
e  transferrri  to  the  hands  of  others^  the  privilege  is  gone,  and  they  become 
charged  with  tithes  again ;  ndw  as  the  meduan  dupositimm,  to  wit,  the  bull  or 
council  idiidi  discharges  them  of  tithes  is  ecclesiastical ;  the  persons  who  are 
discharged  are  ecclesiastical ;  the  thing  itself,  whereof  the  discharge  is  made, 
is  ecclesiastical :  it  seems  to  me  that  there  is  great  reason  that  this  privilege 
cannot  be  transferred  to  those  who  are  not  ecclesiastical,  and  have  none  of 
tiioae  causes  for  which  they  should  be  discharged.    It  is  besides  a  thing  that 
was  never  seen,  that  incidents  inseparable  were  either  g^ven  to  the  King, 
or  contained  within  the  general  words  of  an  act  of  parliament ;  and  proves, 
though  the  statate  respecting  the  Templars,  made  in  [17]  £dw.  2.  wills  that 
the  Hospitalleni,  to  whom  the  possessions  of  the  Templan  were  transferred, 
shall  iMMd  by  the  same  tenure  and  the  same  sendees  which  the  Templars  held 
by ;  yet  the  immunity  of  the  tenure  in  frankalmoigne  could  not  be  transferred 
from  the  Tem[rfars  to  the  prior  of  the  hospital  of  St.  John  of  Jerusalem  and 
hn  brethren,  as  was  adjudged  in  35  Hen.  6.  56, 57 ;  and  yet  in  that  act  the 
WQids  were  special,  and  the  persons  to  whom  the  transfer  was^  were  of  the 
aaoie  ^udity  with  the  persons  ixom  whom  the  possessions  were  taken.    In 
3  £dw.  3.  11.  an  appropriation  is  not  transferred  from  the  Templars  to  the 
Hospitedlersy  notwidistanding  the  statute  of  Templars  wills  that  the  prior  of 
the  Hoapitidkrs  shall  have  all  the  possessions  which  belonged  to  the  Templars ; 
far  the  appropriation  is  inseparably  annexed  in  privity  to  the  Templars,  and 
cannot  be  transferred  by  the  gencaal-  words  of  an  act  of  pariiament.    The 
statute  of  33  H.  8.  c.  20.  gives  all  manner  of  conditions  to  the  King ;  and  yet 
,i>y  foroe  of  these  generid  words,  a  condition  inseparably  annexed  to  the 
person  of  the  party  attunted,  is  not  given  to  the  king,  as  was  adju^;ed  in 
Jngk^diTs  case,  1  Anders.  293.    So  by  that  statute,  a  right  of  action  sludl  not 
be  given  to  the  King,  notwithstanding  that  the  statute  gives  all  rights  gene- 
nlly  i  for  it  is  a  thing  consisting  in  privity,  and  therefore  shall  not  be  given  by 
the  general  words  of  an  act  of  parliament,  as  may  be  seen  in  the  Marquis  of 
Wmiketiers  case,  3  Co.  2.     So  in  the  case  at  bar,  as  the  immunity  of  being 
discharged  of  tithes  is,  so  long  as  the  land  remains  in  the  hands  of  the  Hos- 
pitaUers,  and  therefore  inseparable  from  their  persons ;  for  that  reason  it  shall 
not  be  transferred  by  Uie  general  words  of  the  act  of  32  Hen.  8.  c.  20.   Besides, 
it  was  never  seen  that  the  general  words  of  an  act  of  parliament  ever  extend 
to  tithes  ;  for  tithes  being  a  spiritual  thing,  and  due^'tcre  dmno^  quoad  a  com- 
petent maintenance,  and  not  jure  humano,  the  common  law  does  not  take  any 
notice  of  them ;  and  an  act  of  parliament,  which  is  but  a  temporal  conveyance, 
will  not  meddle  with  them.    And  for  this  reason  it  is  that  there  is  never  any 
saving  in  an  act  of  parliament  of  tithes,  though  there  be  a  saving  of  all  seig- 
niories, r^ts,  rents,  and  all  other  things  ;  for  tithes  being  a  thing  collateral 
to  the  land,  and  not  a  temporal  inheritance,  are  not  included  within  the 
general  words  of  an  act  of  parliament.    And  for  this  reason  the  statute  of 
3  Hen.  5.  c.  1.  which  grants  that  men  shall  enjoy  their  liberties  and  franchises, 
does  not  extend  to  this  that  they  shall  enjoy  the  liberty  of  being  discharged 
of  tithes.    And  so,  th^nigh  the  statute  of  27  Hen.  8.  c.  28.  grant  that  the 
King  shall  have  all  colleges,  &c.  and  hereditaments  whatsoever,  in  as  ample 
and  large  a  manner  as  the  abbots,  &c.  had  them,  yet  the  King  by  these 
general  words  sh#ll  not  be  discharged  of  tithes,  for  all  the  possessions  which 
came  to  the  King  by  this  statute  remain  charged  vdth  tithes  at  this  day. 

And  here  Cokb  said,  that  though  tithes  are  due  jure  dmno,  quoad  a  com- 
petent maintenance,  yet  unquestionably  as  to  a  tenth  part,  and  neither  more 
nor  less, -that  is  due  jarf  ^umoiio,  and  by  the  constitution  of  man.  And  he 
said  that  tithes  are  not  assets,  nor  are  they  extinguished  by  a  feofiinent  of  the 
land  }  a  common  person  is  not  capable  of  them  at  common  law ;  and  that  so 
it  appeared  by  what  had  been  said,  that  the  statute  of  32  Hen.  8.  does  not 
extend  to  an  immunity  which  is  inseparably  annexed  to  the  person. 

It 
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l6tX  '  It  is  now  to  be  iiKpiired^  whether  that  statute  extends  to  a  privilege  which 
is  ecclesiastical  and  spirittud,  and  not  temporaL  And  as  to  that,  he  said^  the 
statute  extends  only  to  the  revlTing  of  temporal  and  not  of  spuitual  franchises; 
For  if  it  should  extend  to  the  spiritual  liberties,  then  a  great  inconvenience 
would  ensue,  because  by  these  means  all  the  possessions  of  the  Templars  would 
be  exempt  from  all  temporal  jurisdiction  as  they  were  when  they  were  in  the 
hands  of  the  Hospitallers,  as  may  be  seen  in  1  ^dw.  3.  9.  &  31  £dw.  3.  Trial, 
99.  where  it  is  holden  that  profession  alleged  in  a  plaintiff,  professed  of  the 
order  of  Templars,  cannot  be  tried  by  the  bishop,  because  the  order  is  exempted 
by  the  pope;  and  they  would  have  all  ecclesiastical  privileges  which  the 
Templars  had,  which  would  bring  a  great  inconvenience  to  the  commonwealth, 
a  greater  indeed  .than  a  man  would  imagine ;  for  the  Templars  had  many  gieat 
immunities  bestowed  upon  them  by  tibe  pope  and  councils,  which  pririleges 
they  might  as  well  claim  as  to  be  discharged  of  tithes ;  and  therefore,  because 
the  law  forbids  those  who  have  now  their  possessions  to  claim  those  privileges, 
it  will  also  forbid  them  to  claim  the  ^bdesiastical  privilege  of  being  dischaiged 
of  tithes.  And  as  to  the  third  privilege,  which  is  a  privilege  of  discharge,  and 
not  in  being,  he  said,  that  the  statute  of  32  Hen.  8.  c.  20.  does  not  extend  ta 
it }  for  the  statute  says,  that  the  privileges,  ^c.  shall  be  actually  and  really  in 
the  King,  his  heirs^  and  successors ',  and  a  privilege  of  discharge,  which  is  noi 
in  esse,  cannot  be  actually  and  really  in  the  King.  Besides,  the  statute  says, 
that  all  franchises,  &c.  of  what  nature  soever  they  may  be,  lawfully  had,  used,  and 
exercised.  Sec. ;  but  a  franchise  of  discharge  cannot  be  used  or  exerdaed, 
because  it  is  not  in  esse,  and  therefore  the  statute  does  not  extend  to  it.  In 
7  Hen.  6.  8.  where  the  abbot,  in  a  writ  of  cosinagcv  brought  against  him, 
jdeaded  to  the  jurisdiction  of  the  court,  that  the  lands  lay  within  West- 
minster, which  is  a  privileged  place }  the  plea  was  disallowed,  Uie  privilege  and 
immunity  extending  to  the  person  only,  and  not  to  the  lands  or  goods,  ac- 
cording to  1 1  Hen.  4.  35.  And  .although  the  prior  of  St.  John's,  &c.  were  dia- 
charged  of  taxes  and 'subsidies  in  respect  of  his  person,  yet  all  diose  who  have 
their,  lands  shall  not  be  therefore  dischargedi  because  the  disdiarge  was  solely 
in  respect  of  the  person,  and  not  in  respect  of  the  lands.  In  38  &  39  Eliz. 
in  the  case  of  the  lord  Darc^  it  was  adjudged,  that  where  the  King  granted 
to  the  dean  and  ^chapter  of  Paul's,  and  their  successors,  that  they  dbould  be 
discharged  of  purve3rance  in  their  manor  of  D.  and  the  manor  was  afiterwards 
surrendered  into  the  King's  hands,  by  the  35  Hen.  8.  c.  .  the  King's  patentee 
should  not  be  discharged  of  purveyance,  though  the  patent  ran  that  he  should 
have  tot,  taUa,  et  tanta  privilegia,  franchesias,  hbertates,  ^c.  quot,  qualia,  qwtmia 
diqtds  habmt ;  for  this  discharge  of  purveyance  is  a  personal  thing,  and  not 
in  esse,  1  Hen.  7.  25.  a  grant  was  made  to  the  abbot  of  Abington,  that  he 
should  be  discharged  of  episcopal  jurisdiction ;  in  that  case  it  would  be  absord 
to  say,  that  he  who  should  have  the  possessions  of  this  abbey,  should  have  the 
privilege  of  discharge.  20  £.  3.  Excommencement,  the  abbot  ci  £.  had  the  pri- 
vilege of  being  exempt  from  any  ordinary  jurisdiction ;  in  this  case  the  statute 
of  32  Hen.  8.  would  not  revive  this  privilege,  because  it  was  a  privilege  of 
discharge,  and  a  personal  privilege.  In  44  &  45  Eliz.  in  a  quo  warranto  brought 
against  the  lord  Hunsdon  and  another,  it  was  adjudged,  that  a  privilege  of 
being  discharged  from  the  government  of  the  mayor  and  aldermen  of  London, 
was  not  revived  by  the  statute  of  32  Hen.  8.  so  that  the  defendants  daiming 
under  a  dissolved  monastery,  could  (not)  claim  all  franchises.  F.  N.  B.  227. 
Reg.  259.  we  see  that  all  ecclesiastical  persons  were  discharged  of  toll,  murage, 
pontage,  &c. ;  yet  the  persons  who  have  the  possessions  of  those  ecclesiastical 
persons  shall  not  he  discharged  of  them,  for  it  is  a  personal  privilege,  and  a 
privilege  not  in  esse,  llie  statute  of  14  Edw.  3.  c.  2  &  1.  pro  clero,  grants 
that  ecclesiastical  persons  shall  be  discharged  of  receiving  sojourners  of  Scot- 
land, &c.  3  this  privilege  of  discharge  does  not  extend  'to  those  who  have  their 
possessions,  nor  is  it  revived  by  the  statute  of  32  Hen.  8.  Whence  we  see 
that  the  statute  of  32  Hen.  8,  c.  20.  does  not  revive  privileges  which  go  in 
discbarge,  and  are  not  en  esse. 

And 
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•  And  it  now  renfiinB  to  see  whether  the  statate  of  31 H.  8.  c.  13.  can  in  any 
waty  extend  to  this.  As  to  this,  he  said,  that  when  aihing  is  out  of  the  hody 
or  porview  of  an  act,  it  shaU  never  come  within  the  branch  of  it  For  how 
can  it  be  that  there  can  be  sap  in  the  branch,  when  there  is  none  in  the  root  ? 
How  can  it  be  that  this  dissolved  hospital  should  be  within  the  branch  of  the 

31  H.  8.  whieh  gives  inununity  from  tithes,  when  it  is  not  within  the  body  of 
the  act  ?  And  this  dissolved  priory  of  St.  John  of  Jerusalem  is  not  within  the 
body  of  the  act,  because  it  was  given  to  the  King  by  an  act  of  parliament  passed 
in  32  H.  8.  c.  24.  and  not  by  this  act.  Besides,  this  statute  of  31  U.  8.  is 
very  precise  in  its'penning ;  tor  it  says,  that  all  houses  of  religion,  &c.  which 
have  been  dissolved  since  the  4th  of  February,  &c.  so  that  the  house  or  priory 
that  would  have  theprivilege  of  the  discharge  of  tithes  vrithin  this  act,  mnst 
have  come  to  the  Eang  since  the- 4th  of  February.  And  it  is  for  this  reason, 
thai  this  statute  does  not  extend  to  those  priories  and  religions  houses  which 
were  dissolved  by  the  statutes  of  4  H.  5.  c.  and  27  H.  8.  c.  (28).  The 
statute  too  says,  Ihat  the  said  possessions  shall  be  discharged  of  the  payment  of 
tithes ;  so  that  the  lands,  which  are  to  be  discharged  of  tithes  within  the 
atatute,  ought  to  be  those  possessions  which  came  to  the  King  by  the  statute  j 
for  the  word  ''  said'*  runs  from  the  branch  to  the  body  of  the  act,  so  that 
■othii^  shall  be  within  the  branch  which  is  not  contained  within  the.body, 
and  therefore  because  these  lands  do  not  come  to  the  King  by  the  31  U.  8. 
they  shall  not  have  the  immunity  of  being  discharged  of  tithes.  And  it  u  for 
this  reason  that  neither  the  lands  that  come  to  the  King  by  the  statute  of 

32  H.  8.  c.  13.  nor  those  which  come  to  him  by  the  statute  of  1  £.  6.  c.  14.  of 
chantries,  are  discharged  of  tithes  by  the  branch  of  the  statute  of  31  H.  8. 
c.  (13.)  For  how  can  it  be  intended  that  the  statute  should  provide  for  the 
lands  (of  those  houses)  that  might  be  dissolved  thereafier,  unless  you  will  say 
that  the  makers  of  the  act  of  31  H.  8.  had  the  spirit  of  prophecy }  And  so  it 
was  reserved  in  the  BMop  (f  Canterbury's  ca«e,38Eliz.  2  Kep.  46,  47.(1)  And 
inthe  case  of  one  Chreene  and  Bitfkvn,  (2  Rejp.)  49  (b.)  (2)  and  Hil.44£liz.  Rot. 
994.  in  an  action  on  the  stat^  of  2  E.  6.  it  was  the  opinion  of  all  the  judges 
except  Gawdy,  that  the  branch  in  the  statute  of  31  H.  8.  which  gives  immunity 
from  tithes,  shall  not  extend  to  possessions  given  by  the  statute  of  32  H.  8. 
And  so  it  was  ruled  in  the  case  of  •Quor^.f  v.  Spurkn,  who  were  the  same 
parties  between  whom  the  action  on  the  statute  of  2  £.  6.  was  depending. 
Mich.  1  Jac.  Rot.  45.  in  a  prohibition.  As  to  the  case  in  the  10th  of  Eliz. 
Dy.  277.  (3)  which  had  been  so  strongly  urged,  he  said,  first,  that  it  was  a  case 
ruled  upon  sudden  opinions  given  before  the  lord  chancellor,  and  not  done  upon 
solemn  arguihent.  2dly.  He  said,  that  the  case  was  in  trutii  upon  the  order  of 
Cistertians,  as  he  had  seen  by  the  papers  in  chancery,  though  Lord  Dtbr  state 
it  to  be  of  the  order  of  Templars  $  and  by  the  recital  of  the  act  of  2  H.  4.  c.  4. 
it  spears  that  Lord  Drsa  understands  it  so,  becanse  the  statute  of  2  H.  4. 
intends  only  that  the  farmers  of  the  Cistertian  order  pay  tithes,  and  does  not 
speak  of  the  order  of  Templars ;  and  the  Cistertian  order  are  discharged  of 
tithes,  because  their  lands  came  to  the  King  by  the  31  H.  8.  But  admitting 
the  case  to  be  as  it  is  stated  in  the  book,  yet  inasmuch  as  there  have  been  four 
judgments  adjudged  directly  upon  the  point  against  the  book,  it  is  good  to  see 
the  latter  judgments,  as  Flowden  saith.(4)  And  here  Cokb  said,  that  such  pos* 
sessions  as  are  discharged  of  tithes  by  the  branch  o£  the  statute  of  31  H.  8. 
must  have  been  in  the  hands  of  religious  and  ecclesiastical  persons  at  the  time 
of  the  dissolution.  For  if  they  were  in  the  hands  of  religious  persons  only,  and 
not  of  ecclesiastical  likewise,  then  such  possessions  will  not  be  discharged  of 
tithes  by  31  H.  8.  because  the  act  always  speaks  in  the  copulative,  religious  and 
ecclesiastical,  and  not  otherwise.  But  here  he  said,  that  the  Templars  were 
holy  persons  who  might  be  discharged  of  tithes,  if  there  were  no  other  impe- 
diment in  the  case.  For  they  were  both  religious  and  ecclesiastical,  for  an 
order  cannot  be  reUgious  without  being  ecclesiastical ;  though  an  order  may  be 
ecclesiastical,  and  yet  not  reUgious  5  as  a  bishop,  dean  and  chapter,  archdeacon, 

(l)i«nterltS.  ^     (t)AnU,lll.  (5)Ante,59. 

44)  Vide  WhitUM  t.  Wttm,  iofin. 

they 
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1613.  they  tre  ecckaiMttcal,  but  ttot  fvKgioiit^  becMte  tlMf  •>«  nol  regahr^  nd  faiire 
ty  iK>t  professed  ^eiDselvtB^  ndr  woweA  thsee  things^  tU.  ohfeditiice^  Tolmtary 
pav«ity>  and  perpetval  chastity,  whkh  things  are  requisite  to  such  orden  «b  ana 
said  to  be  religious,  as  may  be  seen  in  2  Rep.  48.  But  the  Templais  are 
religious,  because  they  ase  professed  persons,  as  may  be  seen  35  £«  1 .  TryaU>  i^. 
2  R.  3.  4.  and  also  9  £.  3.  25  and  26.  12  R.  2.  Nonafaility,  4.  8  E.  3.  53. 
V  where  it  is  admitted  that  the  poor  of  the  hospital  akme  shall  sue  and  be  sued 
without  ilaming  the  brothers,  they  being  dead  penons  in  law.  They  were  also 
tcclesiastical  persons,  for  they  might  sing  mass,  as  may  be  seen  in  Ihe  statute 
«f  Templars,  17  £.  2.  which  no  one  could  do  who  was  not  an  ecdesiaatical 
person.  So  that  it  i^pears  that  they  were  both  religious  and  eodeaiasticai,  and 
<^  course  entitled  to  the  aid  of  the  statute  of  31  H.  8.  if  there  were  no  other 
impediment  in  the  case.  And  here  Coke  said,  that  the  prohibition  is  insnii- 
cient  of  itself,  inasmuch  as  the  suggestion  is,  that  ''  the  prior  of  the  hos- 
pital of  St.  John  of  Jerusalem  and  his  brethren  were  seised ;"  whereas  it 
ought  to  be  that  '  the  prior  of  the  hospital  of  St.  John  of  Jerusalem  wav 
seised,''  for  the  brothers  are  persons  dead  in  law,  who  caonot  be  said  to  be 
aeised.  And  therefore  we  see  in  1  £.  3.  7.  that  the  prior  of  St.  John's  of 
Jerasakm  in  £n^nd  avowed  without  making  any  mention  of  his  brethren. 
So  in  1  £.  3.  9.  it  is  said  that  the  Templan  and  HoapitaUefs  are  professed 
persons,  and  their  profession  shall  be  tried  by  the  common  law  and  not  by 
the  ordinary,  because  they  are  out  of  his  j'urisdiotion.  And  in  7  fi.  3.  25. 
1  R.  2.  Nonability,  4.  8  £.  3.  53.  the  brothers  are  never  mentioned  in  any 
suit  by  or  against  the  prior  of  the  hospital.  And  here  Cokb  took  occasion 
to  speak  of  the  first  mstitution  of  the  Templars  and  of  their  dissolution. 
The  first  institution  of  the  Temfdars,  he  said,  was  to  oondnct  Christians  to 
tiie  Holy  Land  safe  'kam  robbers  and  pagans,  as  may  be  seen  in  Mattiiew 
Paris,  fo.  67.  and  as  Pole  says  in  9  £.  3.  25.  the  lands  upon  their  foundation 
were  given  to  the  Templars  in  defence  of  the  Christians  against  die  Saracens  $ 
and  as  says,  their  institution  was  ad  defaukmem  Ckn*- 

titmomm  terret  $ttnci<e  adoema  Paganas  et  Sanuxmu^  So  that  they  were  a  kind 
of  soldiers  and  mUitut  dtdki,  and  did  not  fight  with  their  pen,  as  other  orders 
did,  but  with  their  swords  \  and  they  were  gladio  cmcH,  and  always  upon  the 
mention  of  the  gospel  drew  dieir  swoitis  in  sign  that  they  were  ready  to  maintaitt 
the  gospel  with  their  swords  j  et  fuerant  induti  vestimento  nigro  modo  Lmemto 
gtrente  $igmm  cruds  cmtc  et  post ;  and  as  the  learned  Camden  teUs  us,  fo.  340. 
they  had  in  all  Christendom  9,000  manors  for  their  maintenance,  as  the  Hoa- 
pitallers  had  19,0003  and  they  were  always  entombed  in  their  complete 
armour,  as  the  monks  were  always  interred  in  their  clothes.  But  the  Templan^ 
dwogh  a  rdigious  order,  were  persons  of  great  impiety  ^  for  the  £mperor 
IVederick  having  an  intention  of  going  on  a  pilgrimage  to  the  place  where 
John  the  Baptist  preached,  they  tieadierously  wrote  to  the  Sultan,  and  gave 
him  notice  oif  it,  in  order  that  he  might  surprize  the  £mperar,  and  by  ^oae 
means  obtain  a  great  ransom.  But  the  Sultan,  as  soon  as  it  was  disclosed  to 
him,  informed  the  £mperar  of  it.  And  the  Frendi  King,  in*  requital  as  some 
say,  prevailed  with  the  Pope  to  dissolv«^the  order  3  for  in  a  couooel  holden  in- 
1312  at  Vienne,  the  Pope  said,  ^uanquam  dejure  turn  pnsimus,  tamen  fdemUtidme 
potettutis  nostra  orditiem  UImi  Templamrum  reprobramus.  And  in  consequence 
c^  this  decree  made  by  the  Pope  at  that  council,  the  whole  order  was  disacdved 
in  England  by  the  statute  of  17  £.  2.  But  the  true  cause  of  thehr  dissolution 
is  to  be  traced  to  other  motives  of  the  l>Vench  King.  All  the  Templars  were 
gentlemen  of  the.best  quality ;  and  the  order  of  Hospitallers  viras  erected  a  long 
time  before  the  dissolution  of  the  Templars,  contrary  to  the  opinion  of  Rastal 
in  his  title  of  Templars  in  his  statutes,  where  he  says  that  they  commenced  at 
the  time  when  the  Templars  were  diss<^ved.  And  Coxx  farther  sud,  that 
long  before  the  dissolution  of  the  Templars,  there  were  inns  in  whidi  the 
apprentices  of  the  law  resided ;  for  it  may  be  seen  in  an  old  record  among  the 
commmua  piadta  in  the  hustings  of  London,  that  John  Tracy  bene  tummaius 
homo  devised  totum  iUud  hospUium  in  Hoibom  in  quo  apprentitU  std  legem  habi^ 
tare  solebant,  whence  it  b  manifest  that  they  were  resident  in  Holboirn  before 
the  dissolution  of  the  Templars.    ' 

Tr. 
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Kipping  V.  Swayn.     [1  Br.  &  G.  123.]     Cro.  Ja.  324.    2  Bulstr.  1 IQ. 

1  Gw.  258. 

npHE  plaintiff  brangbt  an  action  of  debt  against  Swayh^  apon  tbe  statute  of  ^  ^^*i^^  cut* 
4    2  E.  5.  for  not  letUng  fortb  of  titbes,  and  declares,  wbereas  the  plaintiff  «>"V»"^'«*»'* 
being  proprietor  of  the  rectory  of  B.  in  the  county  of,  &c.  for  the  term  of  ^iS^yethlT 
seven  y«aia,  and  that  tbe  defendant  was  occupier  of  lands  within  Ae  said  parish  m««t  aet  out  bb 
for  8tt  months,  by  a  devise  made  the  tendi  of  March,  an.  decimo  /aoo6t,*«and  tithes,  for  he 
AaX  the  defendant^  27th  August,  the  year  aforesaid,  did  cut  his  corn  there  grow*  ^/^^  *^' 
ing  ^  and  that  the  10th  of  September  then  next  following,  the  defendant  being  ^|[^  ^'Jt* 
{SuUii.  dktiDcm,  tLtgiB.)  carried  away  the  said  com,  not  setting  oat  the  tentibi  cutdvwii,*!- 
aooording  to  the  statute  3  and  npon  a  ml  debet  pleaded,  it  was  found  for  the  though  m 
pUintHFj  and  it  was  moved  in  arrest  of  judgment^  firsts  because  of  the  plain-  itranger  lake  it 
tiff^a  own  shewing,  be  bad  no  cause  of  action  against  the  defendant,  for  the  *^7  ^^ 
in%ei«st  of  the  defendant  in  the  land  was  determined,  before  the  tidies  were  ^^1?^^^^ 
carried  away ;  but  the  court  were  of  opinion,  that  it  vrss  no  excqifion,  for  u  action  on 
ahfaoi^  his  interest  in  the  land  was  gone,  yet  he  remained  owner  of  the  com ;  s  £.  6.  lies ;  for 
far  if  com  be  cut,  although  a  stranger  take  it  away  before  severuioe,  yet  an  ptherwife  the 
action  wfM  lie  i^faist  him  upon  this  statute  $  for  otherwise  the  intent  of  the  jj^^^^^^^ 
statute  meiy  easily  be  defeated.    Another  exception  was  taken,  because  the  ^u^  be^ 
plaitttiff  said,  be  was  {StMk.  dkti  Dondni  Regif),  which  is  a  fault  incuraUe ;  feat^. 
for  the  statute  refers  subdii.  to  his  politic  capacity,  but  dicH  goes  to  his  natural 
and  sole  capacity;  and  so  the  force  of  the  statute  shall  be  determined  by  his 
deafth  5  and  for  this  cause  an  indictment  npon  the  8  H.  6.  contra  pacem  dkti 
Dmmm,  bad  been  several  times  reversed;   and  of  this  opinion  were  three 
judges,  but  Haughton  doubted  of  it,  and  so  it  was  adjounied. 

M,  11  Ja.  A.  D.  1613.  B.  R. 

Wkeeter  v.  Hey  dan.    [Moo.  834.]     Cro.  Ja.  328.  2  Bulstr.  83. 

1  Br.  &  O.  125.  1  Gw.  258. 

IN  an  action  ef  debt  on  2  £.  6,  the  plaintiff  declared  upon  a  lease  for  five  Ineo  aotion  ob 
*years  made  to  him  by  the  parson,  it  he  should  so  long  live  and  continue  t  ^  6.  •  «•-. 
parson  there.    The  jury  found  the  lease  for  five  years>  if  the  parson  should  so  "*"^  betmn 
long  live,  omittnig  tbe  words, ''  if  he  should  continue  parson  there.'*    And  the  |^^  ^^deciam- 
questioai  was,  if  this  were  a  material  variance  or  not}  and  Uaughton,  J.  tion,  and  a  lease 
liiong^t  it  was ;  but  DoDonainaa,  Crokx,  and  Coks,  contra,     [The  addition  proTed/isimmtt- 
in  tiie  declaration  is  no  variance  in  substance.    The  declaration  is  also  good  terial,  asitU 
enough  for  a  second  reason  5  for  the  lease  is  not  the  ground  of  the  action,  nor  ^^J^'"J"^ 
is  tiie  declaration  founded  upon  the  lease,  but  upon  the  carrying  away  of  the  ^^^^^  ^^^1^  •, 
tithes;  and  for  remedy  of  his  wrong  was  the  action  brought  $  imd  the  allega-  foondedonthe 
tion  of  the  lease  is  but  an  inducement  to  the  action.    Cbokk.]  wrong. 

M.  1 1  Ja.  A.  D.  1613.  C.  B.    Norton  v.  Lytier.  Godb.  «03. 

IT  was  said  by  the  court  in  this  case,  that  before  the  stot.  2  £.  6.  all  prohibi*  ^^^^.J^.^* 
tions  to  the  spirituid  court  were  quia  tecutus  est  de  lakofeodo:  for  when  a  "1^^^^ 
man  had  a  modiu  dedmandiy  tbe  oora  and  other  things  were  lay  things.  court  were  fuf* 

ieeutiiwudt  Udcofeodo,foT  when  a  man  had  a  modut^  the  com  and  other  things  were  kjr  thmgs. 


M.  11 
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161^.  M.  11  Ja.  A.D.  l6ld.    Dean  and  Chapter  of  Windsor  t.  Webb. 

v«-v^  [Godb.  211.] 

The  word  "  for-  TN  this  case  it  was  holden  by  the  ,court>  that  if  a  man  give  lands  nnto  a  dean 
feiturc"  m  the  -V-  and  canons^  and  to  their  successors^  and  they  be  dissolved,  or  unto  any  other 
statute  S  £.  6.  corporations ;  that  the  donor  shall  have  back  the  Lrnds  again^  for  the  same  is  a 
A%iS!l*lSoc  <*>^^*^^^  *°  ^*^  annexed' to  the  gift  j  and  in  such  case  no  writ  of  escheat 
to  the  Kins,  ^^>  Y^^  ^he  land  is  in  him  in  the  nature  of  an  escheat.  And  the  principal 
but  to  the  par-  case  was,  that «  prescription  was  shewn  of  a  discharge  of  tithes  in  an  abbot, 
son  himself  prior,  and  convent,  and  that  the  corporation  was  afterwards  dissolved,  because 
The  double  ^  ^^^  monks  died,  and  the  abbot  ako.  And  it  was  holden  by  the  court,  that 
sued^for^iotiie  ^  ^^^  ^  °^^  Owner  of  it,  and  holds  the  lands,  shall  pay  tithes  3  for  a  lay- 
spirttusl  court,  ^^^  cannot  prescribe  in  non  decmando ;  and  the  prescription  oontinnes  no 
bot  if  tbcT  pn>-  longer  than  the  lands  continued  in  the  abbot  and  convent's  hands.  And  in  this 
oeed  for  the  case  it  was  said  by  Cokb,  that  there  are  only  three  manners  of  escheats  :  !• 
^bie,  prohibi-  Ahjurat  Regmm.  2.  Quia  iuspensus  per  coUum.  3.  Quia  vtlagatus.  But 
^°  '^  because  they  sued  for  the  treble  value  in  the  spiritual  court,  a  prohibition  was 

awarded  ;  but  the  parson  may  sue  for  the  double  value  in  the  spiritual  court, 
and  no  prohibition  will  lie,  for  that  b  given  by  the  express  words  of  the  statute 
of  2  B.  6.  and  so  it  was  adjudged  in  Manwooas  case  in  the  Exchequer.  And 
the  word  *'  forfeiture"  in  the  statute  does  not  give  the  treble  value  to  the  King, 
but  to  the  parson  himself.  Also  it  was  holden  by  Coke  and  Wabburton,  Jus- 
tices, that  if  a  rent  be  granted  to  one  and  his  successors,  and  the  corporatioa 
be  dissolved,  that  the  rent  shall  revert  to  the  donor :  and  there  is  no  difference 
as  to  the  matter,  betwixt  things  which  lie  in  prender  and  things  which  lie  in 
render.  -^  Nicbols,  J.  contrary,  that  the  rent  extinguishes  in  the  land  itself. 
And  in  the  principal  case,  because  they  sued  in  the  spiritual  court  for  the 
treble  value^  a  prohibition  was  granted. 

M.  11  Ja.  A.  D.  1613.  C.  B.    Jacks  v.  Cmendish.    [Godb.  234.] 

to  Sk'*^^k^°  A  ^^^^^N  sued  for  the  subtraction  of  predial  tithes,  upon  the  statute  of 
thirtT^sbeaves  "^  ^  ^'  ^'  ™  *^*  spiritual  court.  The  defondant  made  his  suggestion,  that 
of  the  tithe  oom  ^  "^^h  a  farm  upon  which  the  tithes  did  arise,  there  was  this  custom  3  that 
after  they  were  when  the  tithes  ot  the  lands  were  set  forth,  that  the  owners  of  the  said  lands 
set  oai,  alleged,  had  used  time  out  of  mind  to  take  back  thirty  sheaves  of  the  tithe  com  :  and 
botMt  deter-     shewed  that  he  was  the  owner  of  the  said  farm  3  and  that  according  to  the  said 

custom,  after  the  tithes  were  set  forth,  he  did  take  back  thirty  sheaves 
thereof,  and  thereupon  prayed  a  prohibition.  And  in  this  case  it  was  said  by 
the  court,  that  it  ought  to  be  averred,  that  the  farm  vras  a  great  jBarm,  for 
otherwise  it  should  be  the  impoverishing  of  the  church,  and  would  take  away  a 
great  part  of  the  profit  of  the  parson.  And  it  was  further  said  by  the  court, 
that  if  there  were  but  thirty  tithe  sheaves  in  all,  the  owner  should  not  have 
them,  for  then  the  custom  should  be  unreasonable  :  and  day  was  given  to  the 
other  side,  to  shew  cause  why  the  prohibition  should  not  be  awarded. 

M.  1 1  Ja.  A.  D.  1613.    C.  B.    Baldwyn  v.  Girrie.    [Godb.  245.] 

1.  The  Stat  A  PARSON  libelled  in  the  spiritual  court  for  tithes,  and  the  subtraction 
«  E.6.  does  not  xm  ^f  fc|,eni,  and  grounded  his  libel  upon  the  statute  of  2  E.  6.  The  defen- 
mases^r  mere  ^*°*  alleged  that  he  was  to  be  discharged  from  the  payment  of  tithes,  by  reason 
aubtractioiiof  of  privilege  vrithin  the  statute  of  31  H.  8.  of  dissolutions  :  and  the  plaintiff 
tithes^  but  if  here  had  a  prohibition.  And  afterwards  they  were  at  issue  here,  whether  he 
the  tithe  be  first  ought  to  be  discharged  by  privilege  or  not  5  and  after  issue  joined^  the  plaintiff 

then  subtracted, 

theo  becaase  the  parson  had  once  an  interest,  he  shall  recorer  treble  damages.    If  the  jury  gire  £20.  damages, 

then  the  court  shall  treble  them  and  make  them  £60. 

3.  Sentence  was  given  in  the  spiritual  court  that  one  should  recover  the  single  damages,  and  further  that  he 
should  recover  the  double  value ;  resolved  tliat  a  special  prohibition  should  go,  for  although  the  sentence  be  not 
cxpiessly  that  he  should  recover  treble  damages,  yet  in  effect  it  warso. 
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in  the  prohibition  was  nonsuit :  And  theredpon  the  parson  had  a  consultation^ 
and  proceeded  in  the  spiritual  court,  and  there  obtained  a  sentence  j  and  the 
sentence  there  was,  that  he  should  teoover  the  single  damages,  and  the  same 
were  set  in  certain ;  and  uUerius  that  recuperet  dupUcem  veSorem,  which  was 
also  by  the  said  sentence  set  in  certain.  And  it  was  resolved  in  that  case 
by  the  whole  court,  that  a  prohibition  should  be  granted  grounded  upon  the 
sentence,  because  the  spiritual  court  in  their  sentence  exceeded  the  damages 
which  were  to  be  given  by  the  statute  in  that  court :  and  it  was  said,  that  al- 
though the  sentence  there  given  be  not  expressly  that  he  recover  treble  da- 
mages, yet  because  it  did  amount  to  so  much,  if  the  words  of  the  sentence  be 
joined  together,  it  was  directed  that  a  special  prohibition,  in  which  the  statute 
and  the  whole  matter  were  to  be  mentioned,  should  be  awarded.  And  in  this  case 
it  was  agreed  by  the  whole  court,  that  the  statute  of  2  £.  6.  for  subtraction  of 
tithes  merely,  does  not  give  any  damages :  but  if  the  tithes  be  first  set  forth, 
and  then  subtracted,  there  because  the  parson  had  once  an  interest  in  them, 
be  shall  recover  treble  damages.  And  the  principal  case  was  resembled  by 
Wabbubton,  J.  to  the  case  of  Waste ;  that  if  the  jury  give  damages  £20, 
there  the  court  shall  treble  the  damages  and  make  the  saxne  j£60.  and  so  it  was 
done  in  the  principal  case. 
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TN  a  prohibition  moved  for  by  Teherton,  the  case  appeared  to  be  this  :  the  A  parson  libel- 
•'-  defendant  being  parson  of  a  parish  in  Bristol,  libelled  in  the  spiritual  court  )^  against  an 
against  the  plaintiff,  being  an  innkeeper  of  the  Bear  in  Bristol,  to  have  tithes  Jjlu  ^^th°' 
of  the  profits  by  him  made,  of  his  kitchen,  stable,  and  wine  cellar,  and  lays  in  p^fits  of  his 
his  libel  there,  that  he  made  great  gain  in  selling  of  his  beer,  (having  bought  it  kitchen  and  eel- 
for  ^500.  and  sold  the  same  for  ^1,000.)  and  so  libels  for  the  third  part  of  the  lar;  prohibition 
profits  of  the  same,  and  sets  forth  in -his  libd,  that  this  tithe  is  due  to  him,  per  ^'J??!^*  ^}j^ 
conanunem  legem  Anglvt,  and  sets  forth  in  his  libel,'  that  negociando  et  trqficando,  *f  ^^  Intmt 
he  bargains  to  sell  beer  in  his  inn  for  £1,000.  which  he  bought  for  j£500.  and  of  money, 
gained  in  his  sale  £300.  and  better,  of  which  gain  he  ought  to  have  tithe. 
jTetoerton  moved  for  a  prohibition,  setting  all  this  matter  forth  in  his  sugges- 
tion ;  and  further  shewed,  that  the  defendant  had  yearly  of  the  plaintiff  x40. 
at  the  least.  —  Doddebioge,  J.   The  defendant  would  nave  tithe,  as  I  think, 
also  of  the  kitchen-stuff.  —  Clench,  clerk  of  the  papers,  informed  the  court, 
that  there  was  a  parson  who  libelled  for  tithes,  of  the  gains  of  £10.  for  £100. 
put  out,  and  a  prohibition  was  granted  :  in  this  principal  case,  by  the  rule  of  ' 
the  courts  a  prohibition  was  granted. 


M.  11  Ja,  A.D.  1613.  B.R* 
Draiton  and  Another  v.  Smith.    [2  Bulstr.  157.] 

IN  a  prohibition,  the  case  appeared  to  be  this.  Smith  libelled  against  them  Where  the  rig^t 
in  the  spiritual  court,  for  tithe  hay  growing  in  their  orchards  :  upon  this  suit  ^  tithes  is  in 
they  prayed  a  prohibition,  "grounded  upon  this  suggestion,  that  they  have  time  ^^^<>"  ^ 
out  of  mind  used  to  pay  for  a  modus  forty  shillings  to  the  vicar,  and  this  to  be .  and^rira^^ 
in  lieu  of  all  tithes  here  due  to  the  vicar  and  parson,  and  upon  this  suggestion,  a  common  law- 
prohibition  was  prayed.  Coke,  C.  J. — If  the  parson  sue  in  the  spirituid  court  for  courts  will  not 
tithes  and  the  oUier  plead  a  modus  to  the  vicar,  this  modus  now  can  never  come  interfere,  it 
in  question  by  this  suit  between  the  parson  and  him,  for  tithes  due  to  the  trji^^^^y^'e  ^ 
pairson,  but  this  is  to  be  questioned,  and  determined  in  the  spiritual  court,  spiritual  court 
to  whom  the  tithes  belone,  whether  to  the  parson,  or  to  the  vicar ;  and  this 
has  been  divers  times  adjudged  in  this  court,  and  in  the  court  of  C.  B.  in 
Bmkes  case,  (1)  and  it  has  always  been  clearly  held,  that  if  the  right  of  tithes 
oome  in  question,  between  the  parson  and  the  vicar,  to  which  of  them  the  same 
belong,  this  is  a  suit  properly  belonging  to  the  spiritual  cptut  to  hear  and  de- 
termine, and  in  such  a  case  they  ate  not  there  to  be  ousted  of  their  jurisdiction, 

(1)  Ante,  90. 

and 
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and  this  beinff  now  a  ipestiaD  be^een  the  parson  and  tbe  vicar^  lo  whibh  of 
them  this  tithe  bdonged^  for  which  the  modus  is  alleged  to  be  paid  ^  theve- 
fdtre  no  prohibitioa  is  to  be  granted  in  this  case^  tboagh  there  be  a  modm  sug^ 
gested  to  be  paid  to  the  vicar^  for  all  tithes  here  due  to  the  vicar^  and  panon, 
the  parson  suing  for  the  tithes  there^  as  due  to  himself^  and  not  to  the 
▼icar,  and  so  the  <|iie8tion  is  as  touching  the  right  of  tithes  between  the  parson 
and  the  vicar  $  which  is  a  suit  proper  for  the  spiritual  court  3  and  this  is  to  be 
observed  for  a  sure  rule^  in  such  a  caae^  never  to  have  a  prohibition  granted  ; 
the  reason  of  this  is,  because  the  modua  suggested  to  be  paid,  cannot  oome 
in  question  upon  this  suggestion  c^  this  payment  to  the  vicar,  but  only  the 
right  of  tithes,  to  whom  they  belong,  wbeUier  to  the  parscm  or  to  the  vicar, 
and  divers  judgments  have  been  accordingly  given  in  the  like  case,  and  so  by 
the  rule  ot  the  whole  coortjt  a  prohibition  was  denied. 

M.  11  Ja.  A.D.  1613,  C.  B. 
Dr.  GraurU's  Case.    [11  Co.  15.]     1  Gw.  259. 

A  customary  ^i^HE  caae  was,  that  Gabriel  Graunt,<loctorin  divinity,  parson  of  the  parish 
pajnieat  of  two  M.  q{  g^^  Leonard  in  Foster  Lane^  ifjfra  prctcinctum  Sancti  Martini  le  Grand, 
•*'****"6^"  ***^  libelled  in  the  spiritual  court  before  Dr.  Master,  official  of  the  dean  and  chap- 
rei^'of  houses  *^  ^^  Westminster,  against  Edward  Taylor,  farmer,  of  a  great  and  ancient 
within  the  pre-  house,  called  tbe  Dean*s  house,  within  the  precinct  of  St.  Martinis  le  Grand^ 
duct  of  St  Mar*  late  parcel  of  the  possessions  of  th^  abbot  of  Westminster,  and  alleged,  that 
tin  le  Grand  by  every  parishioner,  or  inhabitant  having,  or  occupying  a  mansion-house,  shops^ 
"^'ffood  *****?'  '''^•rebouses,  cellai*s,  or  stables,  within  the  said  parish  of  St.  Leonard,  within 
maybe'recover-  ^^'  Martin's  le  Grand,  yearly,  every  quarter  of  the  year,  at  the  feasts  of  Easter, 
ed  m  tbe  spi-  the  nativity  of  St  John  the  Baptist,  St,  Michael  the  Archangel,  and  the  birth 
ritual  court.        of  Christ,  a  tempore  cujus,  SfC,  or  at  least  from  the  foundation,  donation,  and 

erection  of  the  said  rectory  of  St.  Leonard,  by  equal  portions,  to  the  parsons  of 
the  said  recUny  for  the  time  being.  Nomine  et  loco  dedmar*  suar\  juxta  ratam 
cujmUbet  viginti  solidaf  redditHsper  an.  ex  qudUbet  kufmmodi  domo,  skopa,  toUar, 
cellar ,  woe  stabuio  mc  tenf  she  occupaf  vvprcedictdparochid,  duos  solidos  lega&s 
monetae  AngHa,  SfC,  and  that  the  said  Edward  Taylor  and  his  family  did  dwell 
in  t&e  said  house  throe  years,  and  had  and  possessed  it  for  tbe  same  time,  sub 
attnddli  redditu  sexdecm  Ubrarum  sen  saltern  12  Ubrarum,  S^c,  and  so  demanded 
two  shillings  in  the  pound,  &c.  Tbe  said  Edward  Taylor  exhibited  an  infor- 
mation ana  suggestion  to  the  court,  that  the  late  abbot  of  Westminster,  and 
all  his  predecessors,  until  the  dissolution  of  the  said  monastery,  which  was  anno 
30  Hen.  8.  had  held  the  said  house  discharged  of  tithes,  and  aJleged  the  statute 
<^  31  Hen.  8.  concerning  tbe  discharge  oi  payment  of  tithes,  and  conveyed  to 
himself  a  lease  for  years,  and  thereupon  had  a  prohibition  3  to  which  the  said 
Dr.  Graunt  appeared^  and  Taylor  declared  against  him  to  the  effect  aforesaid, 
and  Dr.  Graunt  traversed  the  said  prescription  of  discharge  of  tithes  ;  where- 
upon issue  was  joined,  and  tried  before  me  in  London  ror  Dr.  Graunt :  and., 
now  it  was  movM  by  Tayior*s  counsel,  that  upon  the  said  libel,  no  oonsolta- 
tion  ought  to  be  granted ;  for  de  communi  jure,  no  tithes  ought  to  be  paid  fior 
houses  of  halMtation,  nor  for  any  rent  reserved  upon  any  lease  made  ot  them  5 
£or  tithes  ooght  to  be  paid  oi  things  which  grow  and  renew  from  year  to  year, 
by  the  act  of  God.  Vide  Register,  54.  b.  F.  N.  B.  53.  E.  Br.  Tit.  Dismes,  16. 
and  not  for  dweUing  in  houses,  or  of  rents  issuing  out  of  lands  reserved  and 
created  only  and  merely  by  the  act  of  the  party  :  and  therefore  in  Che  city  of 
London^  thie  parsons  have  two  shillings  and  eight  pence  in  the  pound,  ~&c.  in 
name  of  tithes ;  but  that  is  by  decree  made  anno  1535,  which  is  enacted  and 
confirmed  by  authority  of  parliament,  anno  37  Hen.  8.  cap.  12.  But  St.  Mar- 
tins  le  Grand  is  not  included  within  the  said  decree,  and  act,  for  it  is  within 
London>  and  not  o€  it ;  and  therefore  remains  at  the  oomBoon  law.  And  in 
30  Ed.  3.  fol.  1.  a.  and  38  Ed.  3.  fol.  13.  a.  by  Finchden  it  is  said,  that  the 
profits  of  the  churches  in  London,  are  the  oblations  and  obventions. 
But  it  was  resolved  per  totam  curiam :  1  •  That  a  consultation  should  he 

granted. 
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gniBtad,  for  it  nnty  hxn  a  kwfnl  beghmiiif^  j  for  it  may  be,  that  far  all  tbe        1612^ 
tithes  of  the  land^  upon  i^ch  the  houses  are  buil^  this  moiui  dedrmmdi  has  oBAVwr'toASB. 
been  «  iempon  Offus,  Sft*  paid,  and  although  it  be  after  built^  that  shall  not   ^<^^V^W^ 
take  away  the  right  of  tbe  parson   in  such  case.    And  because  it  may  have  a 
lawful  bc^^ning,  and  that  it  has  been  used  a  tempore  cufuty  Sf^e.  it  was  there- 
fore resQlved,  that  a  consultation  should  be  granted. 

It  was  likewise  resolved :  2.  That  for  these  monies  he  might  sue  in  the 
ecclesiastical  oourt,  because  they  are  in  the  nature  of  tithes,  viz.  modms  dech' 
mamU  ;  and  every  ancient  city  and  borough  has  for  the  most  part  such  custom^ 
de  mod0  dedmamh,  for  their  houses,  for  the  maintenance  of  their  parson.  And 
as  to  the  opnuons  in  30  Edw.  S.  and  38  Edw.  3.  it  is  said,  that  (iveniio  dicUur 
at  obcemmdoy  and  includes  oblations,  rents,  or  other  revenues,  which  may  well 
agree  with  the  resolution  before  \  and  aflerwards  a  consultation  was  granted. 

[Nole^  The  *'  may  be/*  &c.  in  the  first  resolution^  sttpra^  seems  a  weak 
neasQfQ  to  support  thai  resolution.} 

E.  12  Ja.  A.  D.  1614.  B.  R.  Boocher  v.  JRogm.  [1  Ro.  Rep.  3.]         Ji^^ 

BOOCHER  had  obtained  a  prohibition  against  Rogers,  and  suggested,  that  A  teyman  pre. 
he,  being  a  layman^  was  seised  of  the  manor  of  D. ;  and  that  he,  and  all  "f."^  ^^^ 
those,  whose  estate   he  had,  from  time  whereof,  &c.  had  been  accustomed  within  hit  manor 
to  take  the  tithes  within  the  said  manor,  by  reason  that  he,  and  all  those  of  D.benudn- 
wfaooe  estate  he  had,  had  used  to  maintain  a  chaplain  in  the  dmreh  of  D.  taining  a  chap- 
BrH^gfOium  prayed  a  consultation : — 1.  Because  be  had  not  alleged  that  the  ^"^^^n 
church  of  I>.  was  within  the  same  parish  as  the  manor,  therefore  no  considera-  ^J?Vx  ?I    \ 
tion  was  shewn  to  the  parson,  who  was  the  plamtiff.    2.  Because  he  had  not  preicriptioii 
carried  the  maintenance  of  the  chaplain,  so  far  as  his  title  to  the  tithes,  that  is,  bad,  both  be- 
from  time    whereof,  &c.     3.  The  defendant  had  not  proved  that  part  of  cause  it  was  not 
his  suggestion,  on  which  chiefly  depended  the  goodness  of  his  prescription,  viz*  "!'^^^  that  the 
the  maintenance  of  the  chaplain  within  the  sU  months :  and  he  submitted,  ^  the  manor 
that,  on  these  grounds,  a  consultation  ought  to  be  granted,  which,  as  to  the  of  D.  were  io 
last  point,  was  conceded  by  the  court.    But  Cokb  said  it  oqght  also  to  have  the  same  parish, 
been  granted  on  the  other  objections.    The  other  points^  however,  were  not  sod  so  no  consi- 
noticed  by  the  otherjudgcs.  ^^|^  ^ 

because  the  aamtenance  of  the  chapUn  trat  not  alleged  to  have  heea  Hom  oat  of  mind* 


T". 


E.  12  Ja.  A.  D.  1614.  B.  R. 
Parker  v.  Kemp.  [1  Ro.  Rep,  12.  2  Bulstr.  227  J 

a  suit  in  the  spiritual  oourt  £ar  tithes  of  tuples,  the  defondant  pleaded      i.  Aprohibi- 

anSward^  and  thai  prayed  a  prohibition  heie  by  G.  CW>oiv,  for  that  it  tion^lnotbe 

was  a  matter  to  be  tried  at  ponmon  law,  but  was  refosed  by  the  court.    Coxs.  ^Ji^|^|^^^  * 

—  If  he  had  pleaded  iOs.  in  satisfaction,  ought  a  prohibition  to  be  granted  ?  umg  bat  one 

I  think  nbt.    So  in  a  suit  for  a  legacy,  a  prohibition  shall  not  be  granted  upon  witness,  which 

a  payment  pleaded  j  so  if  an  acquittance  be  pleaded  yet  no  prohibition,  as  |*  not  saffident 

1  R.  3.  is.     Tbe  reason  of  these  cases  is,  that  where  the  spiritual  court  has  ^  the  spiral 

conusance  of  the  original  and  principal  matter,  there  a  matter  subsequent,  and  ^e/amnor 

depending  thereon,  triable  at  common  law,  shall  not  oust  the  court  of  juris-  deny  this;  for  if 

diction.    In  Morl^  and  Eaton,  it  was  adjudged  here,  that  upon  a  si^gestioa  he  do,  he  admits 

of  having  but  one  witness,  which  is  insufficient  in  the  spiritual  oourt;  a  pro*  'gshist  himself 

hibition  should  not  be  granted,  for  the  other  could  not  deny  it,  withovt  admit-  J^^^^^^^f 

ting  against  himself  that  there  were  two  witnesses  to  the  thing  in  question ;  ^h^  ^i^jn,  sq 

which  was  agreed  by  Doddbrioob.    For  if  such  suggestion  should  be  allowed,  question ;  bat  if 

and  prohibition  granted,  we  should  oust  the  spiritual  court  of  everything,  the  spiritual 

Haughton.  —  If  a  suit  were  in  the  spiritual  court  for  a  legacy  upon  a  lease,  ^^  adjudge 

then  a  prohibition  should  be  granted^  which  was  agreed  to  by  Cokb  ;  who  said  the^tter'^n 

«*0^  the  common 
law  would,  prohibition  shall  be  granted.    9.  An  award  pleaded  is  not  sufficient  cause  for  a  prohibition  3  but  if 
thej  decide  upon  it  in  the  spiritaal  court  QoaUwrj  to  the  common  law,  prohibition  will  lie. 


In  an  action  on 
3  Edw.  6.  it  u 
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1614.         alto,  thai  if  the  tpiritoal  oo«rt  adjudged  othdhwite  upcm  such  an  acqaLttance, 
PAEKiE       or  award  than  according  to  the^comiiMm  law,  then  a  prohibition  Bnonld  be 
^  granted,  which  was  agreed  by  Dodderidok  ^  and  therefore  he  advised  tliem,  if 

*""''  the  award  should  be  disallowed,  to  move  this  court  again.  —  Coke.  By  the 
spiritual  law,  a  gift  of  goods  is  not  valid  without  delivery,  but  if  they  decide 
according  to  such  law,  a  prohibition  shall  be  granted.  When  the  original 
begins  in  court-christian,  although  that  afterwards  a  matter  hap{>en  in  issu^ 
which  is  triable  by  our  law,  yet  this  shall  be  tried  there  by  their  law  $  as  if 
one  sue  there  for  a  horse  devised  to  him,  and  the  defendant  there  plead,  that 
the  devisor  gave  this  horse  to  him  in  his  life-time,  this  is  triable  by  our 
law,  yet  the  same  shall  be  tried  there.  In  the  same  manner  it  is,  where  the 
original  begins  here,  the  same  shall  be  tried  here  by  our  law,  as  in  a  quare 
isnpedii,  able  or  not  able ;  if  it  were  otherwise,  they  would  there  try  nothing, 
this  is  belonging  to  them :  but  if  the^  will  there  draw  the  matter,  4id  almd 
examen,  as  upon  proof  of  a  deed,  they  judge  otherwise  than  we  do  5  as  in  case 
of  a  lease  for  years  to  be  made,  they  hold  the  same  to  be  traditione,  or  void ; 
and  so  a  grant  of  goods,  to  be  delivered,  or  not  good.  If  they  wUl  judge  in 
common  law  matters  otherwise  than  we  do,  then,  in  such  cases,  we  will 
prohibit  them.    {BuUtr.) 

E.  12  Ja.  A.  J).  1614.  B.  R. 
Babmgtm  et  Ux.  v.  Matthews.  [1  Ro.  Rep.  13.]  9.  Bulstr.  2^9. 

BABINOTON  brought  an  action  of  debt,  on  the  statute  of  2  Edw.  6. 
against  (Matthews),  for  not  setting  out  tithes  according  to  the  statute, 
aaffident  for  the  Exception  was  taken  to  the  declaration,  by  Overbury,  after  verdict  for  the  plain- 
mnudfinfaU^^^  ^^'  because  the  plaintiff  declared  that  he  was  seised  of  the  tithes  in  right  of 
declaration  to  bis  wife,  for  her  life,  and  averred  the  wife  to  be  living;  and  that  the  tithes 
be  proprietor  were  not  set  out,  &c. ;  which  was  not  sufficient,  for  he  ought  to  have  shewn 
without  other  hig  title  to  the  tidies,  and  to  have  set  forth  the  de^  of  conveyance.  36  Hen.  6. 
tme,  "*®  P"^  19.  6.  Where  a  deed  forms  a  necessary  part  of  the  case,  it  ought  to  be  set 
iSi thedamase  ^^^^ ^°  ^^^  declaration. -^ Coke.  There  is  a  difference  between  setting  forth 
for  not  ;Ktting  ^  conveyance  and  a  title  :  if  a  man  bring  an  action  on  the  case  for  a  nuisance 
oat  tithes,  which  to  a  freehold,  or  to  a  way,  it  is  sufficient  if  the  declaration  allege  that  he  was 
alone  u  traYen-  possessed  of  the  premises  for  a  term  of  years  then  to  come,  and  that  the' 
*^'^*  defendant  stoppea  up  and  hindered,  &c.  and  this,  notvrithstanding  the  term,  is 

uncertain ;  for  it  is  only  inducement,  and  so  it  is  in  the  present  case  ^  the 
principal  question  is  the  damage  sustained  by  not  setting  out  the  tithes,  and 
this  only  is  traversable. — Dodderidoe.  If  the  thing  demanded  must  of  neces- 
,  sity  be  by  deed,  a  deed  ought  to  be  alleged,  as  in  an  avowry  for  rent ;  but  here 
the  statute  gives  the  action  to  the  proprietor,  and  it  has  been  expmsly  ruled, 
that  by  force  of  this  word,  the  declaration  would  have  been  good  if  the  plaintiff 
had  alleged  himself  proprietor,  without  other  title.  And  judgment  was  givea 
for  Babington  by  all  the  court. 

E.  12  Ja.  A.D.  1614.  B.  R. 
Porter  y.  Tike.  [1  Ro.  22.]  2  Danv.  Ab.  6II.  2  Inst  645. 

(hutre  whether  W  ^**  ^^  ^y  Coke,  that  Wray,  Ch.  J.  held,  that  a  country  might  pre- 

a  conntxy  may  scribe  in  flan  dedmandOy  if  the  incumbent  had  sufficient  for  hits  livelihood, 

prescribe  in  non  but  I  think  Otherwise. 

deeimando  if  the      A  country  may  prescribe  to  be  quit  of  tithes  of  wood,  or  any  other  tithe,  so 

iDcumbent  haTe  ^g,^  ^  sufficient  maintenance  and  sustentation  of  the  incumbent  besidies ; 

aaibcient  wp-      •    ,      . ^  'l 

port  bedde.        ^^^  ^  ^^'^"^  cannot  so  prescnbe. 


Tr.  12 
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Tr.  12  8c  E.  13  Ja.  A.  D.  1614.  B.  R. 
MascaU  v.  Price.  [1  Rb.  38. 02.  176.  2  Buktr.  238.]  1614. 

TTFON  demurrer  to  a  [declaration  in]  prohibition,  G.  Croke  prayed  a  con*     |,  No  tithe  it 
^    sultation.  doeforagist- 

1.  The  libel  in  the  spiritual  court  is  for  the  heibage  of  oxen  and  steers,  and  BMot  of  bwrrra 
the  defendant  prescribes  that  time  whereof,  &c.  every  one  keeping  any  dry  cattle,  ?**^' ^J"*  *"^ 
which  might  afterwards  be  employed  in  husbandry,  should  pay  no  tithes  for  p^^  |q  h^™" 
the  herbage  of  such  dry  cattle ;  and  does  not  lay  his  prescription  for  dry  cattle  Undry,  unless 
which  might  be  employed  for  husbandry  within  the  parish,  (1)  and  therefore  Imtted  and  sold 
bad,  for  perhaps  such  cattle  might  be  so  employed  in  other  parts  of  England,  *^*y- 

and  yet  not  in  this  parish,  and  then  the  panon  of  this  parish  has  no  con-     t-  No  fitfae 
sideration  for  the  pr^cription.    Dcecenpwt,  i  cantrd,  1  think  that  for  dnr  cattle  J^'LiSJ^i^^^ 
no  tithes  shall  be  paid,  for  that  they  are  for  the  maintenance  o(  husbandry,  ,,^||^  wStor 
and  it  is  not  reasonable  that  the  parson  should  have  tithes  of  the  ptodnce  of  ibaep,  for  they 
their  labour,  and  also  for  their  feed,  which  is  solely  to  enable  them  to  perform  are  anmdm 
the  labour.  HiL  8  Jac.  C.  B.  rot.  1 109.  Baxter  v.  Nope,  (2)     A  man  prescribes  fiuctutm. 
that  in  consideration  that  he  had  maintained  a  fomily  within  the  parish  to     j^  The  coart 
manure  and  till  his  land,  and  in  consideration  that  he  had  paid  hay  and  calves  2?!^^^''^ 
to  the  parson,  he  had  been  discharged  of  all  herbage  within  the  parish,  and  a  Q^ytom  f]^t  * 
consultation  was  prayed  after  proh9>ition,  and  refosed.  Hil.  4  Jac.  in  this  court,  ererj  one  keep- 
Bartlett  v.  Longe,  Co.  Ent.  460.    A  man  prescribes,  that  in  consideration  that  ing  milch  cows 
he  had  fenced  his  land,  and  paid  tithes  of  the  emblements  and  of  hay,  and  '''^!|f' ''L'^^ 
had  a  fEunOy  within  the  parish,  he  had  becfn  discharged  from  payment  of  tithe  ^^q?^^*^^ 
of  any  wood  employed  in  his  house  or  about  the  land  aforesaid.    Coke,  Ch.  J.  ij^^i^^  cattle, 
to  the  same  effect,  for  barren  jcattle  no  tithes  ought  to  be  paid  5  and  so  lAnd-  mdot  the  tithes 
wood  held,  which  was  conceded  by  the  court.    And  G.  Croke,  as  to  no  tithes  of  milk»  butter, 
being  payable  for  them,  objected,  as  before,  that  the  prescription  is  laid  for  ^^  cheese, 
dry  cattle  which  might  be  employed  in  husbandry  within  the  parish.  —  Coke.  Secsw?bem£  a 
It  is  all  one.  collateral  thina) 

2.  6.  Croke,  the  libel  is  for  the  herbage  of  fatting  cattle  and  milch  kine,  was  bad.    Com 
and  butter  and  cheese  3  the  defendant  prescribes,  that  all  who  have  milch  said  he  did  not 
ewes  and  cows  within  the  parish,  have  been  used  to  give,  on  Lammtu-day,  ^"^^y 
in  every  year,  nine  cheeses  to  the  parson,  for  butter,  cheese,  and  the  herbage  ^^  ^^^  ^ 
oi  mildb  kine  and  fatting  cattle ;  which  prescription  is  unreasonable  as  to  the  pftjmentin 
fotting  cattle,  for  that  they  are  of  a  different  nature  from  the  consideration,  money,  which 
Dr.  £ewe$  v.  Gitmond,  (3)  37  Eliz.     A  man  prescribed  that  every  one  having  differed  from 

a  milch  cow  within  the  parish  had  used  to  pay  a  penny  in  discharge  thereof  ^*  diM^arBe^ 
and  all  dry  cattle  within  the  parish,  and  not  good,  for  that  one  thing  cannot  fordiffSot 
be  a  consideration  for  the  discharge  of  tithes  of  another  nature  ;  and  38  Eliz.  Uuncs. 
Sellmgton  v.  Fleetwood,  (4)  was  adjudged  accordingly.     Dacei^ort,  i  contrd,     4.  a  custom 

these  to  make  up  tlie 
first  crop  is  a  good  dischai]ge  of  the  after-crop. 
5b  The  court  seemed  inclined  to  think  that  broom  is  titheable,  unless  it  be  stubbed  up  to  make  way  for  ^ 
plough,  upon  land  barren,  within  the  statute  2  £.  6. 

6.  Ihoui^  a  demurrer  to  a  dedamtion  in  prohibition  be  bad,  ^'et  if  the  declaration  itself  be  not  good,  a  con- 
sultation shall  go.  To  demur  to  prescriptions  at  first  u  dangerous ;  it  u  best  to  join  issue  upon  the  custom,  and 
try  the  frets,  and  afterwards,  if  necessary,  to  demur  in  law.    (By  Colee.) 

7.  If  land,  covered  by  a  Moduf,  be  leased,  and  the  farmer  pay  tithe  in  kind,  the  lUNiiis  shall  not  be  destroyed 

Bgaiost  the  lessor. 

8.  A  money  isdHi  for  the  tithes  of  a  park  is  not  destroyed  by  disparking. 

9.  Where  the  plaintiff  in  prohibition  alleged  a  custom  to  pay  no  tithes  for  barren  cattle  reared  or  empforcd 
for  the  plough,  he  must  also  allege  that  .the  cattle  for  which  tidies  were  demanded  were  so  reared  or  employed. 

10.  Where  one  prescribed  that  no  one  keeping  milch  cows  ooaht  to  pay  agbtment  tithe  of  fottina  cattle,  but 
In  aatisfoction  thereof;  and  of  the  tithes  of  mi&,  butter,  and  cheese,  to  pay  nbe  dieeses,  but  did  not  allege 
that  he  kept  milch  cows,  a  consultation  was  granted. 

11.  The  parson  may  sue  for  a  ihmImi  in  the  spiritual  court,  and  prohibition  will  lie  If  he  sue  Hbnt  for  tithes 
in  kind,  because  the  moiha  has  not  been  paid* 

(1)  fF«Uam  ITater,   in   the   county  of         (3)  Grymmt  ▼.  leva,   Cro.  Ells.  446. 
Emer.    Bolstr.  anls,  lit. 

(S)  S  Bnx  &  6. 50.  mm,  fOO.  (4)  Skermgtm  ▼.  FluiwPod,Ct9.  Elis.  475, 

&c  ante,  ISf  • 

TOL.  I.  P  * 
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these  cheeses  require  the  labour  of  the  parly^  and  so  there  is  more  than  tithe 
in  kind^  and  therefore  a  good  satisfaction.  —  Coke^  Ch.  J.  For  milch  cofwa 
no  tithes  shidl  be  paid  ^  and  so  is  Lmdwood.^  But  I  do  not  believe  that  it  has 
been  adjudged^  that  money  shall  not  be  a  discharge  of  things  of  another 
nature^  tor  this  differs  from  the  case  here. 

3.  The  libel  is  for  the  herbage  of  sheep.  The  defendant  prescribes  that  it 
has  been  used  to  pay  the  tenth  fleece,  and  for  that,  to  be  discharged  of 
herbage,  which  is  not  good,  for  the  tenth  fleece  is  but  the  due  of  wooL 
Daoenpori,  i  contrd,  F.  N.  B.  A  man  shall  not  pay  tithes  for  the  agist- 
ment of  such  beasts  as  he  has  tithes  of,  and  the  Register  accords.  52.  a.  To 
this  prescription  nothing  was  said  by  the  court. 

4.  The  hbel  is  for  the  latter  crop  of  grass.  The  defendant  prescribes  that 
in  consideration  of  payment  of  tithe  of  hay  of  the  first  cutting,  he  has  been 
used  to  be  discharged  of  tithes  of  the  second  ;  this  consideration  is  no  more 
than  is  due  by  law,  and  therefore  not  good.  Dceoenport,  ^  contrd,  for  he  pre- 
serves the  first  cutting  for  hay,  which  he  might  have  eat  with  his  beasts,  and 
therefore  a  good  consideration  $  and  so  it  was  held  in  the  case  of  Baxter  ▼. 
Hope,  suprii,  that  for  the  after-crop  of  emblements  no  tithes  shall  be  paid. 

of  the  same  opinion. 

5.  The  libel  is  for  tithes  of  broom.  The  defendant  prescribes  that  for 
rooting  up  the  broom,  and  sowing  the  land  next  year  with  emblements,  which 
is  more  beneficial  to  the  parson  i  and  also  for  that  the  broom  is  of  little  value, 
and  is  good  for  covering  houses,  they  have  been  used  to  be  dischai^ed  of  tithes 
of  broom,  which  is  in  effect  a  non  decimando,  and  therefore  bad.  —  Daoenport, 
i  contrd.  The  rooting  up  is  a  great  charge  to  the  party,  and  the  sowing  of 
the  land  with  emblements  is  more  ben^cial  to  the  parson,  and  therefore  the 
prescription  is  good.  —  Coke,  Ch.  J.  I  think  that  land  with  broom  is  not 
within  the  statute  of  2  Edw.  6.  for  it  is  not  barren  land,  and  therefore  if  it 
be  converted  into  arable  land  it  is  titheable,  for  the  statute  speaks  of  barren, 
heath  or  waste  land  5  yet  it  appears  that  if  a  man  stock  up  wood,  and  convert 
the  land  into  tillage,  tlmt  it  is  not  within  the  statute,  and  so  it  has  been  ruled, 
for  that  it  is  fructuerous  land  and  not  barren,  and  therefore  I  think  that  in  the 
case  at  bar  tithes  ought  to  be  paid  of  broom.  The  court  seemed  to  incline  to 
the  same  opinion. 

6.  It  appears  that  the  form  of  these  prescriptions  is  not  good  5  for  in  the 
first,  there  is  no  averment  that  these  cattle  were  employed  about  husbandry  ; 
in  the  second,  it  is  not  averred  that  he  had  any  miloi  cows  or  ewes ;  and  so 
in  all  the  other  prescriptions  there  is  no  averment,  that  he  had  done  what  the 
prescription  requires,  and  therefore  not  good,  which  was  conceded  by  the  court ; 
and  therefore  the  court  advised  them  to  take  issue,  which  they  lefused  upon 
adjournment. 

G.  Croke.  The  plaintiff  in  the  prohibition  prescribes  to  pay  no  tithes  for 
the  heri)age  of  such  barren  animals  as  are  reared  for  the  plough  or  employed 
at  the  plough ;  and  has  not  alleged  that  these  cattle,  for  the  hoibage  of  which 
the  deiendant  has  sued  in  the  spiritual  court,  were  so  reared  or  employed,  so 
that  he  has  not  brought  himself  within  the  prescription.  So  he  has  prescribed, 
that  all  who  have  milch  kine  within  the  parish  ought  not  to  pay  any  tithes  for 
the  herbage  of  fiettting  cattle,  but  in  consideration  thereof  and  of  tithes  of 
milk,  butter,  and  cheese^  he  had*  been  used  to  pay  annually  nine  dieeses  on  a 
certain  day,  and  has  not  alleged  that  he  had  any  milch  kine,  and  therefore  a 
consultation  ought  to  be  granted ;  which  was  conceded  by  the  court,  and  a 
consultation  was  granted  upon  both  prescriptions. 

6r.  Croke,  In  the  prohibition  there  u  another  prescription,  by  which  he 
claims  to  be  discharged  of  payment  of  tithes  of  wool,  and  the  herbage  of 
sheep,  for  that  he  had  been  used  to  pay  for  them  ten  stone  of  wool,  and  has 
not  alleged  that  he  had  paid  it.  The  court  said,  it  is  well  enough,  for  the 
parson  might  sue  for  this  modus  dedmandi ;  but  the  prohibition  is  wdl  granted 
here,  as  he  had  sued  for  tithes  in  kind ;  and  for  herbage  of  she^  no  tithes 
ought  to  be  paid,  for  they  Bxejiructuosa  ammaUa. — Daoenpcrt^  The  aeraurrer^to 
this  prohibition  is  not  good.    The  court  said,  if  the  demurrer  were  not  good, 

yet 


TITHE  QASE9. 

yel  if  the  dedaration  in  prohibitjpQ  were  bad;,  a  consultation  ought  to  be 
granted. 

Upon  evidence  at  bar,  it  was  said  by  Coke,  Ch.  J.  to  the  jury,  that  if  a  man 
prescribe  to  pay  four  nobles  for  the  tithes  of  a  park,  for  time  whereof,  &c.  if  it 
be  afterwards  disparked,  yet  the  modus  decimandi  will  continue:  he  also  said, 
that  if  a  raan  prescribe  to  pay  a  tnodus  decmandi  for  certain  land,  and  after- 
wards let  it  to  farm,  and  the  farmer  pay  tithes  in  kind,  yet  this  does  not 
destroy  the  prescription  as  it  regards  the  lessor. — (RoUeJ 

In  a  prohibition  to  the  spiritual  court,  upon  a  libel  there  for  tithes ;  in  his 
declaration,  sets  forth  five  several  prescriptions  for  a  modus  decimandi,  there 
pleaded,  in  discharge^  and  not  allowed  of,  and  for  this  cause  a  prohibition 
prayed ;  demurrer  to  this  declaration.  G.  Crokf  prayed  a  consultation,  for 
that  all  the  prescriptions  set  forth  in  the  declaration  are  bad ;  the  question  was 
for  the  tithe,  arisii^  in  the  parish  of  Woddam  Water,  in  the  county  of  Essex. 
The  Ist  prescription  was  this,  to  be  dischaiged  of  tithe  herbage  for  barren 
cattle  in  the  parish,  and  out  of  the  park,  kept  and  employed  only  for  lius*- 
bandry,  and  manurance  of  his  land,  within  the  parish,  and  so  for  other  young 
cattle  kept  for  this  purpose,  cum  valerent ;  and  in  the  interim,  it  is  laid,  that  he 
had  no  other  profit  of  them,  and  in  regard,  that  he  was  to  have  his  tithes  out 
of  the  profits  of  the  land  manured  by  these  cattle,  and  therefore  for  tithe  her- 
bage of  them,  in  this  regard,  he  prescribes  to  be  discharged  j  this  prescription 
here,  is  not  good,  the  same  being  too  general,  and  trenches  to  the  impoverish- 
ing of  the  parson,  if  he  shall  have  no  idlowance  for  barren  cattle.  The  second 
jnescription  is  also  bad,  being  this,  that  if  he  keep  milch  kine,  or  ewes,  he 
prescribed  to  pay  at  Ijamnas-day,  nine  cheeses,  this  is  not  good  3  and  for  fat- 
ting cattle  to  pay  nothing.  Upon  this  there  was  a  case,  Mich.  37  Eliz,  between 
Dr.  Lewis  and  Gilbome,{\)  where  the  prescription  for  a  modus  decimandi  was  this, 
that  in  regard  he  paid  for  milch  kine  so  much,  (sc.)  one  penny,  he  prescribed  to  be 
discharged  of  the  tithe  of  milch  kine,  and  also  of  all  other  dry  cattle :  this  was 
there  hdd  to  be  contrary  in  itself,  for  a  modus  for  one  kind,  to  be  discharged 
of  another  kind ;  and  therefore  this  prescription  held  not  good,  and  for  this 
cause  the  same  was  disallowed.  Another  case  there  was,  which  was  a  Lincoln- 
shire case,  38  Eliz.  B.  R.  between  Sherington  and  Fleetwood,  (2)  where  the  pre- 
scription was  to  pay  so  much  for  milch  kine  and  ewes,  and  for  this  to  be  dis- 
charged of  tithes,  tot  them,  and  for  all  his  dry  cattle  3  this  was  here  adjudged 
to  be  a  bad  prescription  3  and  so  here,  in  this  principal  case,  this  prescription 
is  not  good  3  and  as  touching  customs,  Littleton's  rule,  in  his  chapter  of  bur- 
gage, is  to  be  observed,  being  this,  (<c.)  that  consuetudo  ex  certd  catud  ratuma- 
biU  usitata^  frivat  communem  legem,  so  that  every  custom  ought  to  be  reasonable  3 
but  here  the  nine  cheeses,  to  be  in  discharge  for  the  milch  kine,  and  also  for 
all  his  other  dry  cattle,  this  is  a  bad  custom,  and  unreasonaUe.  The  third 
prescription  here  is  laid  for  shorn  sheep,  to  pay  for  this  the  tenth  fleece,  and 
to  pay  no  other  tithe  for  the  agistment  of  any  sheep,  and  for  this  cause  the 
prescriptum  is  not  good  3  for  that  he  here  prescribes  to  pay  no  more  than  he 
ought  dejure  to  pay,  and  so  not  good ;  also,  it  19  not  here  averred,  that  these 
aheep  or  kine  were  there  kept,  nor  that  he  had  any  kine  or  sheep  for  which  he 
ought  to  pay,  and  therefore  the  prescription  is  not  good.  Tne  fourth  pre- 
scription, for  the  latter  crops  of  meadows,  out  of  the  park  3  this  is  no  other  but 
to  pay  this  wluch  he  ought  to  pay,  and  by  this  to  be  discharged  of  that  which 
be  ought  to  nay,  being  the  vesture,  and  so  not  good.  The  fifth  prescription, 
touching  the  nirzes  and  broom.  The  libel  is,  he  took  sixty  loads  of  broom, 
and  paid  no  tithe  for  it  3  the  prescription  in  dischai-ge  of  this  was,  that  the 
land  by  this  bdng  brought  into  tillage,  and  so  by  this  the  parson  to  have  tithe 
com,  which  should  be  of  greater  vidue  to  him  3  and  that  the  broom  was  but 
of  small  value,  and  given  away  to  the  poor  for  pulling  it  up,  and  therefore  he 
to  have  bo  tithe  of  this  broom  3  but  it  is  not  averred,  that  the  broom  so  taken 
was  for  this  purpose,  and  therefore  is  not  good  3  neither  is  it  averred,  that  this 
was  oouverted  into  tillage.  In  the  libel  it  is  shewn,  that  this  broom  was  rooted 
vp  every  year,  hot  doth  not  shew,  that  it  was  so  done  for  this  purpose,  to  con-* 
vert  aod  torn  the  same  into  tUlage  3  neither  is  it  averred  that  this  land  was 

p  2  barren, 

(1)  Gf^MMn  V.  Lewch  Cro.  £lis.  M^  ante,  llf .  (S)  AnU,  13f . 
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1614.        barren,  nor  that  the  same  was  converted  into  tillage^  and  so  Ac  prcscnplMm  tt 
MAiCALL       not  good,  and  therefore  prayed  a  consultation.    Against  this  it  was  nrged  by 
Daoenport,  that  these  several  prescriptions  arc  good.    As  to  the  1.  tonching 
barren  cattle,  that  were  kept  to  be  employed  in  husbandry,  and  because  with 
them  the  luid  is  tilled,  and  they  make  the  increase,  for  that  tithe  com  and  hay 
come  of  the  labour  of  the  beast,  and  therefore  this  is  a  good  prescription.. 
Hill.  8  Jac.  C,  B.  Rott.  1 109.    Coke's  Book  of  Entries,  fol.  459.  in  Baxter  and 
Hopes  case ;  ( 1 )  that,  for  the  payment  of  tithe  com  and  hay,  to  be  discharged  from 
payment  of  any  thing,  for  all  his  young  cattle,  kept  and  bred  up  for  agricul- 
ture, a  prohibition  upon  this  was  granted ;  and  a  consultation  could  never  be 
obtained,  the  reason  because  that  husbandry  cannot  be  without  cattle ;  and 
therefore  not  to  have  tithe  of  them,  and  upon  that  record,  no  consultaticHi  vras 
granted. .  There  is  also  some  speech  of  the  discharge  of  the  after-crop,  for  the 
rewine  grass ;  as  touching  this  also,  there  was  a  case,  H.  4  Jac.  B.  R.  Rot. 
411.    Coke's  Book  of  Entries,  fol.  460.  Barilet  against  Long,  a  case  touching, 
tithe  wood,  a  modus  decimandi  pleaded  in  discharge  of  it  ^  the  second  pre- 
scription for  lactage,  this  is  good,  as  it  is  set  forth,  for  frindpiortan  non  est  raiio, 
if  tne  custom  be  not  unreasonable,  it  is  then  good }  he  would  have  herbage  of 
milch  kine,  and  milch  sheep,  and  for  calves  also,  for  this  to  have  nine  cheeses 
paid  him  on  LanmuiS'day,  in  consideration  of  the  tithe  of  milch  kine,  and  mikh 
ewes,  and  for  barren  cattle  5  he  to  have  these  nine  cheeses,  although  he  make 
but  ten  cheeses,  or  but  nine  cheeses  in  all,  he  is  to  have  nine,  so  that  this  tithe 
IS  here  well  satisfied  with  a  collateral  thing,  and  so  good.    The  third  pre-> 
Scription  for  sheep,  to  have  the  tenth  fleece.  F.  N.  B.  and  Register,  fol.  52* 
no  tithe  for  agistment  of  land,  in  respect  of  the  cattle  which  feed  there.    The 
fourth  prescription  for  the  after-grass,  in  consideration  that  every  one  shall 
preserve  primam  tonsuram,  by  which  the  parson  shall  have  the  better  tithe,  and 
therefore  to  be  discharged  of  the  after-crop,  for  the  tithe  of  it,  and  this  is 
called  (rewine),  this  is  good,  for  by  this  the  parson  has  the  greater  benefit. 
The  fifth  and  last  prescription  is  not  merely  to  be  discharged  of  the  tithe 
broom,  but  if  he  have  barren  land,  ovei^rown  with  broom,  and,  at  his  proper 
costs  and  charges,  he  root  this  up,  and  convert  it  into  tillage,  to  pay  no  tithe 
of  this  :  the  custom  is  qualifiea,  this  to  be  converted  the  same  year  or  the 
next  into  tillage,  and  so  this  is  not  generally  to  be  discharged  of  tithe  broom  ; 
and  so  the  prescription  here  is  good,  and  prays  that  the  prohibition  may  stand.. 
—  Coke,  C.  J.  These  several  prescriptions  here,  are  laid  to  be  time  out  of 
mind,  and  upon  these  the  counsel  of  the  other  side  has  demurred ;  to  demur 
upon  such  matters  is  a  very  desperate  kind  of  practice,  and  I  would  never 
have  done  so,  but  to  join  issue  upon  the  customs,  and  first  to  try  whether  there 
were  such  a  custom  omot,  and  if  it  be  found  so,  then  afterwards  to  demur 
upon  the  validity  of  this  in  law.    As  to  the  custom  for  barren  cattle,  which  are 
for  the  plough  or  the  pail,  no  tithe  is  to  be  paid  for  the  herbage  of  them^ 
and  this  is  clear,  and  so  is  Lindwood,  animqHajructiferaj  ei  steriUa^  these  ex- 
empted from  tithe ;  that  for  barren  cattle,  bred  and  kept  to  be  employed  in 
husnandry,  for  their  agistment  no  tithes  to  be  paid,  (unless  it  be  averred,  that 
they  were  by  him  fatted  and  sold  away.)  —  Cokb.  The  abbot  of  Colchester 
h^  the  parsonage  impropriate,  yet  the  vicar  had  the  tithe  lambs  $  and  in  one 

iiear,  the  vicar  had  but  one  lamb,  and  the  abbot  wotdd  also  have  this  lamb  of 
im,  whereupon  the  vicar  did  vmte  these  two  verses  unto  the  abbot,  (jc.) 

Velleribus  centum  gaudes^  cum  lade  bidentum. 
Nee  reputas  magnum,  tiUeris  nisi  pauperis  agnum. 

The  nine  cheeses  here,  are  as  well  for  the  one  as  for  the  other.    As  ooncem- 

ing  the  broom,  this  is  titheable,  notwithstanding  he  convert  the  land  into 

arable,  if  the  statute  of  2  £dw.  6.  cap.  13.  do  not  help  him.  —  Hovohtow 

and  Cbokb.  Clearly  the  broom  is  titheable.  —  Coke.  It  was  Farrmgtonn  case, 

if  wood  be  stocked  up,  and  the  land  converted  into  arable,  it  was  adjudged 

here,  that  of  this  wood  tithe  should  be  paid,  for  this  land  is  fruct^era,  and 

tiierefore  to  pay  tithes ;  but  if  you  would  be  discharged  from  payment  of 

tithes  for  this,  you  ought  then  to  aver,  and  prove  this  to  be  steriUs,  underwood, 

and 
(1)  Aftu,  too. 
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and  tliftt  yon  have  stodged  np  aU»  to  make  way  fbrthe  ploagh,  otherwise  tithe  1614. 
lo  be  piid  of  this^and  so  of  other  great  woods  5  ana  so  this  case  was  ad- 
joameci  unto  another  time.  Af^rwards  Termin.  Mich.  12  Jac.  B.  R.  this 
matter  was  then  moved  again.  —  Cokb.  Notwithstanding  the  demurrer  to  the 
dedaration  be  bad,  yet  if  the  declaration  upon  the  prohibition  be  not  good>  a 
consultation  is  then  to  be  granted  ^  and  this  is  warranted  by  a  judgment  given, 
Mich.  35  Eliz.  between  Knightley  «ad  Spencer,  (1)  that  if  the  declaration  upon 
the  piohibition  be  bad^  then  a  consultation  to  be  granted.  Here  the  first  custom, 
not  to  pay  any  tithe  for  barren  cattle  (to  be)  employed  for  the  pail  or  for  the 
pkmgh,  or  for  young  cattle,  but  the  minor  is  here  omitted,  for  it  is  not  shewn,  that 
these  cattle  were  such,  and  so  not  good,  and  therefore  for  this  a  consultation  ia 
clearly  to  be  granted  ^  the  whxAe  court  agreed  herein,  for  a  consultation  as  to 
this.  The  second  custom,  no  tithes  to  be  paid  for  hit  cattle,  because  to  pay 
nine  cheeses  on  Lamnuu-day,  in  discharge  of  tithe  of  milch  kine  and  fat  cattle, 
bat  does  not  shew,  that  he  had  any  milch  cow,  or  that  he  paid  any  cheese  at 
all,  and  so  not  good ;  and  therefore  a  consultation  granted  for  this,  by  the 
whole  court.  —  Coke.  If  he  pay  money  for  a  nunhu  decmandi,  he  may  sue 
for  this,  though  it  be  not  alleged  that  it  was  paid  5  there  is  a  difference  between 
Jructuosa  et  sterilia  anhnalia,  not  to  have  tithes  in  both  kinds. 

NotOf  that  afterwards,  on  another  day,  by  a  jury  of  Essex,  the  prescriptioa 
for  the  modus  was  tried  at  the  bar.  —  Cokb.  If  this  modus  be  not  paid  for  a 
certain  time,  yet  clearly  this  does  not  alter  the  prescription  for  this  modus,  but 
he  may  pay  it  when  he  wilL  Also  if  there  were  a  prescription,  time  out  of  mind, 
for  a  modus  dedmandi,  for  land  when  it  was  a  park,  this  prescription  shall  have 
continuance  clearly,  for  the  pa3nnent  of  this  modus  only,  aner  that  such  a  park  be 
disparked,  and  converted  to  another  more  profitable  use ;  the  whole  court 
agreed  with  him  herein.  The  jury,  upon  such  directions  as  the  court  gave 
them,  went  together,  and  retunung,  gave  a  verdict  for  the  plaintiff,  in  the  pro- 
hibition, against  the  directions  of  the  court,  and  contrary  to  all  their  evidence, 
insomudi  Uiat  the  court  said  unto  them,  that  they  never  heard  of  so  ill  a 
mdict,  they  having  no  proof  at  all  for  die  prescription,  for  the  modum  deci-- 
mamdi,  but  for  the  tithe  to  be  paid  in  kind  $  and  thcarefore  the  court  said, .that 
it  should  be  tried  again  by  another  jury,  and  would  give  the  party  no  costs  in 
this  case. — (BulstrodeJ  (t)  Anu,  lOi. 

Tr.  12  Ja.  A.  D.  1614.  B.  R.    Prowse  v.  Dr.  Lei/field. 
[MSS.  Calthorpe,  Vol.  1.  p.  401.]  1  Ro.  54.  1  6w.  264. 

nr^HE  proprietor  of  the  rectory  of  Old  Clive,  a  parsonage  impropriate,  11-  i.  PotieisioD 
-■-    belled  against  Prowse  for  the  tithes  of  three  acres  of  arable  land,  and  bv  an  abbot 
three  acres  of  pasture.    Prowse,  upon  the  suggestion  which  he  made,  obtained         "?*''^ 
a  prohibition,  and  declared  that  William,  abbot  of  Clive,  was  seised  of  the  i^^^anUa  rac- 
rectory  of  Old  Clive,  and  the  lands  whereof  tithes  are  now  demanded,  smid  et  xorj,  iwHtl  et 
semd  from  the  time  of  the  foundation  (of  the  abbey)  to  the  time  of  its  disso-  tmiul,  from  the 
lution ;  and  he  being  so  seised,  made  a  lease  of  the  lands  and  of  the  tithes  of  ibondation  of 
corn,  and  of  the  small  tithes  in  the  9  H.  8.  for  six  lives,  rendering  3/.  for  the  ^J^^^^ 
lands,  26s,  Sd.  for  the  tithes  of  com,  and  6s.  Sd,  for  the  small  tithes :  that  af-  sthJIi.  a!*]! 
terwards  the  statute  of  27  H.  8.  RsMall,  Monasteries,  9.  was  made,  whereby  not  a  »aiBcieiit 
all  monasteries,  &c.  not  above  the  value  of  200/.  per  annum,  were  given  to  groandof  dis- 
the  king,  by  virtue  whereof  the  reversion  of  these  lands,  the  monastery  *?"*®'/'  '*J^ 
being  under  the  vahie  of  200/.  per  annum,  came  to  the  king;  and  shewed  ^^y^|J| 
that  the  lease  continued  till  20th  of  Eliz.  without  the  payment  of  any  tithes,  ibonded  within 
&c.  and  then  conveyed  the  rectory  to  the  defendant,  and  the  lands  to  the  timeof  memoiy; 
now  plaintiff  in  the  prohibition,  and  pleaded  the  statute  of  27  H.  8.  (c.  20.)  bat  if  there  had 
whereby  it  is  enacted,  that  the  king  and  his  assignees  shall  hold  in  as  ample  ^^^P^'^'^ 

and  *""J^*y»*'** 
**"**   no  tithes  ao- 

tinUj  pud,  or  if  they  had  been  suspended,  by  being  leased  with  the  lands,  the  court  (according  to  BoUe) 

teemed  to  ^ink  that  it  woold  be  a  good  gronnd  of  discharge  with  respect  to  the  smaller  monasteries. 

C.  Where  tithes  were  leased  for  a  rent  at  the  dissolution,  it  was  held  that  there  could  be  no  discharge  by  umtjp 
iot  the  payment  of  rent  Ibr  the  tithes  was  a  payment  upon  the  matter  of  tithes,  and  a  srnin  of  tliem. 

5.  whore  the  foundation  of  an  abbey  was  shewn  to  have  been  witlim  ttme  of  OMUiory,  it  was  ruled  them 
cottld  not  be  asufidcot  unity  for  a  diKharge  (ram  the  payment  of  titfaei. 
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and  large  manner  as  the  abbot ;  and  also  pleaded  tbe  branch  of  the  statute' 
of  31  H.  8.  (c.  13.)  which  discharges  from  the  payment  of  tithes;  and 
further  stated^  that  he  was  ready  to  pay  the  rent  that  was  paid  to  the  abbot, 
&c,  and  concluded  that  the  defendant  contra  modum  decimandi  prctdictwn  et 
contra  formam  statntorum  prctdictorum  demands  tithes,  &c.  To  this  declara- 
tion the  defendant  demurred,  and  prayed  a  consultation. 

fFincoU,  of  the  Middle  Temple,  argued  that  the  count  is  insufficient :  first, 
in  regard  that  the  plaintiff  entitles  himself  to  be  discharged  of  tithes  by  reason 
of  a  unity  of  possession,  and  it  does  not  appear  that  there  has  been  a  perpe- 
tual unity  time  whereof,  &c.  for  he  says  that  there  has  been  a  unity  from  the 
time  of  the  foundation  of  the  abbey  till  the  time  of  the  dissolution,  which  is 
not  sufficient'  without  shewing  that  the  foundation  has  been  time  whereof,  &c. 
It  might  be,  notwithstanding  this  plea,  that  the  foundation  was  ten,  twenty,  or 
thirty  years  before  the  dissolution,  which  would  not  be  sufficient  3  for  if  the 
time  of  the  commencement  of  the  foundation  appeared,  that  wotdd  destroy  the 
custom,  according  to  the  case  of  Hankins  v.  nankins,  where  a  unity  of  pos- 
session for  time  whereof,  &c.  was  alleged  in  an  abbot  of  the  rectory  and  lands 
whereof  the  tithes  were  demanded  sirmd  et  semel,  it  was  shewn  for  the  defend- 
ant in  prohibition  that  the  foundation  of  the  abbey  was  within  200  years ;  and 
thereupon  it  was  ruled,  that  it  was  not  a  sufficient  unity  to  discharge  from  pay- 
ment of  tithes ',  for  tbe  unity  ought  to  be  time  whereof,  &c.  and  where  the 
commencement  of  a  thing  appears,  it  is  not  time  whereof  the  memory  of  man 
runs  not  to  the  contrary ;  for  where  any  beginning  appears,  either  by  record  or 
other  writing,  it  is  not  time  whereof,  &c.  any  more  than  if  the  beginning  had 
appeared  within  the  memory  of  man.  And  for  that  reason  in  3  H.  6.  3 1 .  where 
one  prescribed  to  have  a  road  over  land,  and  there  was  a  unity  of  possession 
shewn  of  the  land  from  which,  &c.  and  of  the  land  over  which,  &c.  in  the 
time  of  Rich.  2.  it  was  ruled,  that  the  prescription  was  destroyed,  inasmuch  as 
there  was  a  time  shewn  when  the  road  did  not  exist.  34  H.  6.  36.  19  H.  6. 
75.  33  H.  6.  27.  34.  27  H.  6.  Prescription,  48,  it  is  holden,  that  if  a  parson 
prescribe  to  have  an  annuity  as  appurtenant  to  his  church,  and  the  defendant 
shew  either  a  deed  by  which  the  annuity  was  granted,  or  the  time  of  the 
foundation  of  the  church,  the  prescription  is  destroyed,  because  its  beginning 
appears.  45  E.  3,  4.  the  defendant  in  an  action  of  trespass  made  title  to  the 
plaintiff  as  a  villein  regardant  of  his  manor,  time  whereof,  &c.  to  which  the 
plaintiff  replied,  that  his  ancestor,  in  the  time  of  the  defendant's  gteat-grand- 
father,  was  an  adxtntif;  and  it  was  ruled,  that  the  prescription  fedled,  because 
there  was  a  time  shewn  when  the  plaintiffs  ancestor  was  not  a  villein.  And  the 
New  Book  of  Entries,  457.  2  Co.  47.  the  archbishop  of  Canterbury  %  case,  (1) 
P.  40  Eliz.  Rot.  437.  Tr.  34  Eliz.  Rot.  83.  and  the  case  of  Ryder  and  Cabnady, 
according,  that  a  unity  that  will  discharge  one  of  the  payment  of  tithes  within 
the  branch  of  the  statute  of  31  H.  8.  ought  to  be  a  perpetual  unity  time 
whereof,  &c.  and  if  there  be  an  allegation  that  it  was  time  whereof,  &c.  where 
it  is  not  so,  it  is  a  thing  traversable,  and  an  issue  may  be  joined  upon  it.  But 
it  seemed  to  him  that  the  general  allegation  of  lands  being  discharged  from  the 
payment  of  tithes  without  shewing  how  it  is  discharged,  is  sufficient,  according 
to  2  Co.  47,  48.  inasmuch  as  it  may  be  discharged  many  ways,  as  by  compo- 
sition, prescription,  &c.  and  it  would  be  hard  to  drive  him  to  shew  how  it  is 
discharged,  when  there  are  so  many  ways  which  cannot  be  well  known ;  but, 
if  he  take  upon  him  to  shew  the  special  way  how  it  is  discharged,  then  it 
ought  to  be  shewn  certainly,  otherwise  the  plea  is  insufficient,  and  a  consulta- 
tion shall  be  granted.  And  the  said  lands  may  be  discharged  from  the  pay- 
ment of  tithes  without  the  aid  of  the  branch  of  the  statute  of  31  H.  o.  as 
where  they  are  discharged  by  prescription,  as  in  the  case  of  a  spiritual  person, 
as  in  the  archbishop  c^  Canterbury's  case,  or  by  composition,  as.  Where  there 
is  a  njpdus  dechnandi  paid  for  the  tithes  in  kind. 

Coke,  Ch.  J.  Croke,  DonDERii>GE,  and  Hoitohton,  Justices,  thongbt  that 
the  count  was  insufficient,  inasmuch  as  it  did  not  shew  the  foundation  to  be 
time  whereof,  &c.  and  the  unity  which  will  discharge  one  from  the  payment 
of  tithes^  ought  to  be  a  perpetuiu  union,  and  not  a  temporary  muoii. 

Seeondly, 
(1)  Amu,  113. 


LBYriBI.O. 
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Seoandl^,  WwcoU  moved  that  the  count  was  uuniBcieiiit,  inasmucli  as  he  1614. 
daimed  to  be  discharged  from  the  payment  of  tithes  by  the  statute  of  27  U.  8^  paowM 
(c.  20.)  and  the  statute  of  31  H.  8.  (c.  13.)  and  neither  of  those  statutes  would 
discharge  him.  For  the  statute  of  27  H.  8.  Monasteries,  9.  will  not  discharge 
him,  because  it  has  not  any  words  of  discharge  j  for  it  only  says  that  the  kings 
patentees  shall  have  all  such  actions,  siais,  entries,  and  remedies,  to  aU  Intents  and 
furposeSf  as  the  abbots  might  or  ought  to  have  had,  &c.  which  w(Mrds  will  not 
make  anydischai^  according  to  the  resolution  in  Green  and  Balser's  case>  (1) 
where  it  was  ruled  that  if  the  branch  of  the  statute  of  31  H.  8.  had  been  only 
in  general  words,  that  the  king  and  his  assignees  shall  have  the  lands  in  as  ample 
and  large  manner  as  the  abbeys  had  them,  they  would  not  operate  any  discharge, 
because  such  general  words  would  never  extend  to  a  privilege  of  discharge. 
And  the  statute  of  31  H.  8.  c.  13.  cannot  discharge  these  lands,  for  that  statute 
not  being  a  statute  by  which  monasteries  were  ^ssolved,  but  being  only  a  sta« 
tnte  by  which  monasteries  dissolved  by  surrender,  &c.  since  the  4tb  day  of  Fe- 
bruary, in  the  27th  year  of  H.  8.  were  confirmed  and  settled  in  the  king,  his 
heirs  and  successors,  it  does  not  extend  to  discharge  any  lands  from  the  pay- 
ment of  tithes,  but  Uiose  lands  only  which  came  to  the  king  after  the  statute  of 
27  H.  8. 3  for,  after  reciting  that  the  monasteries  have  come  to  the  king 
since  the  4th  day  of  February,  it  says,  that  the  said  late  monasteries  and  the 
lands  appertaining  to  the  said  monasteries,  ^c.  shall  be  retained  and  kept  according 
to  their  estate  and  title  discharged  of  the  payment  of  tithes :  wherefore  as  the 
abbey  in  the  c^se*  at  bar,  and  the  lands  appertaining  to  it,  coming  to  the  king 
by  the  statute  of  27  H.  8.  shall  not  be  comprised  within  the  statute  oi 
31  H.  8.  which  extends  only  to  lands  which  came  to  the  king  after  the  statute 
of  27  H.  8.  so,  for  the  like  reason,  lands  which  have  come  to  the  king  since 
the  statute  of  31  H.  8.  shall  not  be  discharged  from  the  payment  of  titibes,  as 
we  may  see  in  2  Co.  47,  the  archbishop  of  Canterbury's  case,  where  it  is  ruled 
that  lands  which  came  to  the  king  by  1  E.  6.  (c.  14.)  shall  not  be  discharged 
of  tithes  within  the  31  H.  8.  And  1  Ja.  Rot.  45.  and  Hil.  44  Eliz.  Rot.  444. 
Qiuarles  and  Spurling's  case,  where  it  was  ruled  that  lands  parcel  of  the  priory 
of  St.  John  of  Jerusalem,  which  came  to  the  king  by  the  statute  of  32  H.  8. 
(c.  24.)  shall  not  be  discharged  from  the  payment  of  tithes  within  the31  U.  8. 
which  extends  only  to  those  monasteries,  &c.  which  came  by  inferior  means 
than  an  act  of  parliament  after  the  statute  of  31  H.  8.  For  the  same  reason 
those  lands  which  came  to  the  king  before  the  statute  of  31  H.  8.  shall  not  be 
discharged;  the  statute  of  27  U.  8.  being  as  high  means  as  the  statute  of 
31  H.  8.  and  not  inferior  to  it. 

Thirdly,  He  argued  that  the  conclusion  of  the  count  was  insufficient,  which 
says,  and  so  conird  modum  dedmandi,  SfC.  he  ought  not  to  pay  tithes  j  whereas 
a  modus  dedmandi  will  not  discharge  him  from  Uie  payment  of  tithes,  unless  it 
has  been  time  wherectf,  &c. 

Fourthly,  It  appearing  to  the  judges  that  the  tithes  were  leased  for  a  rent, 
they  granted  a  consultation ;  for  now  it  was  manifest  that  tithes  were  paid  at 
the  time  of  the  dissolution }  and  if  tithes  were  paid  by  the  farmers  of  the  land, 
then  is  the  land  not  discharged  from  the  payment  of  tithes  within  the  branch 
of  the  statute  of  31  H.  8.  c.  13.  and  this  payment  of  rent  for  the  tithes  was  a 
payment  upon  the  matter  of  tithes,  and  a  seisin  of  them. 

Note.  It  appears  by  the  record  that  there  was  a  demurrer  upon  the  sugges- 
tion ;  but  it  does  not  appear  that  a  consultation  was  granted. — (CalthorpeJ 

Prowse  brought  a  prohibition  against  Dr.  Leyfield,  and  shewed  that  the  de- 
fendant, as  parson,  had  sued  in  the  Court  of  Audience  for  tithes  of  two  acres 
of  land,  which  was  parcel  of  the  possessions  of  a  certain  abbey  which  came  to 
the  king  by  the  stat.  27  H.  8.  and  pleaded  also  the  statute  31  U.  8.  and  averred 
that  the  abbey,  from  the  foundation  to  the  dissolution,  was  discharged  of  the 
tithes  of  such  land ;  to  this  there  was  a  demurrer.  -—  Wincoll.  I  think  the  de- 
fendant ought  to  have  a  consultation,  for  he  says  that  the  abbey  held  it  dis- 
charged from  the  foundation  to  the  dissolution,  which  is  not  good  ;  but  he  might 
have  said  that  it  was  discharged  at  the  dissolution  for  the  uncertainty  of  the 
conunencement  of  the  discharge^  and  so  is  2  Co.  Arch,  Cant.  47.    But  if  he 

would 
(1)  AnU,  lis. 
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1614.  would  8hew  a  spedal  ditchttgc,  there  oo^  to  be  #  perpetiui  unity,  md  it 
pRowstt  might  be  that  tids  abbey  was  founded  but  a  short  time  before  the  dissoliitkm ; 
Hankins  v.  Hankms,  in  prohibitioo,  a  perpetual  unity  was  all^;ed,  and  the  de- 
fendant for  a  consultation  shewed  the  foundation  of  the  abbiey,  and  the  plea 
good  5  for  if  a  prescription  be  alleged,  if  the  commencement  of  it  be  shewn, 
the  prescription  is  destroyed,  as  in  3  H.  6.  31.  34.  H.  6.  (36.)  33.  H.  6.  34. 
—  Hooper,  i  cantrip.  If  only  a  discbai|;e  at  the  time  of  the  dissolution  had  been 
alleged,  it  would  have  been  sufficient,  and  so  this  surplusage  shall  not  piejndioe 
him.  But  by  the  whole  court  a  consultation  was  granted.  However,  Dod- 
DBBiDGB  said  if  he  had  allefffed  that  the  abbey  was  founded  before  time  of- me- 
mory, and  that  from  the  foundation  to  the  dissolution  it  was  dischai^^^  it 
would  have  been  good  -,  which  was  conceded  by  Cose,     [ilofle.] 

Tr.  12  Ja.  A.  D.  I6l4.  C.  B.    Jnon.  [1  Br.  &  G.  71.] 

In  debt  on  T^XCEPTION  was  taken  to  an  action  of  debt  brought  upon  the  stetute 

iJ^  ^'.^"^f"  -'-^  2  £.  6.  for  not  setting  out  tithes,  because  the  certamty  <tt  loads  of  ooni 
oS^^neSl  Jlot     ^**  ^^  expressed,  but  it  was  held  good  notwithstanding, 
be  expreaaed  in  oertein. 

Tr.  12  Ja.  A.  D.  I6l4.  B.  R.  Whitaker  &  Tiddersdak  v.  Dr.  Lej(fidd. 
[MSS.  Calth.  Vol.  1.  p.  412.  Hob.  10.]  1  Gw.  261. 

ThepuioB  of  T|R*  LEYFIELD  being  the  parson  of  St.  Clement's  parish,  and  surrogate 
St.  Clement's  Xr  ^f  Middlesex,  libelled  before  hunself  for  the  tithes  of  certain  stables 
libelled  f^rti.  Vjthin  his  parish ;  and  shewed  that  by  prescription  he  and  his  predecesson 
rentnud  for  the  ^^^  whereof,  &c.  had  used  to  have  two  shillings  in  every  twenty  shillings  rent 
houses.  In  pio-  P^d  for  the  houses,  and  cited  the  defendants  to  answer  upon  their  oadi  what 
hibition,  Ctke     rent  they  paid. 

thooght  snch  %  Montague,  seijt.  moved  for  a  prohibition,  first,  because  he  had  libelled 
^"foT'^V.^  l)efore  himself,  so  that  he  is  both  party  and  judge,  which  is  unreasonable : 
haps'tldsSthe  2d.  because  the  defendants  are  to  answer  upon  oath  what  tithes  they  pay, 
rent  was  paid  which  is  against  the  law,  for  nemo  tenehtr  prodere  seipntm :  3d.  because  he 
for  the  groond  demands  tithes  of  houses,  whereas  no  tithes  are  payable  by  law  for  them 
before  the  except  {n  London,  where  there  are  statutes  as 27  Hen.  8.  c.  21.  and37  Hen.  8. 

bnUr'i^er-  ^'  ^^  ^^  pa3rment  of  them,  and  these  stables  are  in  Middlesex^  oat  of 
wanls  in  C.B.    I^i>don,  and  so  out  of  the  statutes  and  decrees. 

they  ii«re  or-  The  court  inclined  to  grant  a  prohibition ;   for  as  to  the  first  cause^  it  is  a 

deied  to  declare  rule  in  law  nemo  debet  esse  judex  tn  proprid  causd ;  and  they  said,  that  if  the 
upon  tbeprohi-  ecclesiastical  judge  were  a  surrogate  where  by  law  he  ought  not,  the  sentence 
wajTsriAted  gi^^n  is  vdd,  and  there  may  be  an  appeal.  As  to  the  second,  they  said,  that 
and  d)«  pro-  ^^  Statute  of  2  and  3  Edw.  6.  cap.  13.  gives  power  to  the  ordinary  of  the  dio^ 
cecd  to  jod^  cese,  where  the  party  liable  to  pay 'the  tithes  inhabits,  to  call  the  party  before 
BMot  him,  and  at  his  discretion  to  examine  him  by  aU  lawful  and  reasonable  means, 

other  than  by  his  own  corporal  oath,  concerning  the  true  payment  of  penonal 
tithes ;  and  the  statute  of  35  Hen.  8.  cap.  1 9.  goes  also  in  confirmation  of  this. 
But  it  seemed  to  Cokb,  Ch.  J.  the  motion  for  a  prohibition  ought  to  be  before 
the  oath  is  taken ;  for  if  the  oath  be  once  taken,  then  he  comes  too  late,  be- 
cause it  is  then  done  and  past.  As  to  thci  third  cause,  Cokb,  Ch.  J.  seemed  to 
incline  that  no  prohibition  ought  to  be  granted  :  for  it  appeared  to  him  that 
the  prescription  might  well  stand  }  because  it  might  be  that  where  these  staUes 
now  are,  there  were  formerly  gardens  or  orchanls,  for  which  tithe-rent  was 
paid  ;  and  it  would  be  unreasonable  that  the  parson  should  be  defieated  of  his 
tithes  by  the  building  of  houses  upon  them :  and  therefore  in  Dr.  Gremfn  case  ( 1 ) 
it  was  adjudged,  where  Dr.  Grant  libelled  in  the  spiritual  court  for  the  tithe- 
rent  of  houses  in  St.  Martin's  out  of  London,  vis.  two  shillings  in  every 
twenty  shillings  rent  that  vtras  paid ;  and  a  prohibition  vras  granted  upon  a 
suggestion  that  all  the  houses  were  in  the  hands  of  the  prior  of  Westminster 
discharged  of  the  payment  of  tithes  at  the  time  of  the  dissolution^  by  prescrip- 

tiODi 
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tioD  \  that  a  eonsuItatioD  shoidd  be  granted  upon  the  prescription  found  for  1614. 
the  phuntiff  (notwithstanding  it  were  moved  that  a  consultation  ought  not  to  be 
granted,  because  no  tithe  ought  to  be  paid  for  houses  that  are  out  of  London) ; 
for  Hon  constat  curim  when  these  houses  were  built,  and  it  might  be  that  this 
moAu  decmumdi  was  naid  for  the  land  before  the  houses  were  built,  which 
modus  is  suable  for  in  tne  spiritual  court,  and  it  is  unreasonable  that  the  modus 
should  be  discharged  by  the  building  of  a  house.  And  as  to  the  book  of 
38  E.  3.  which  says,  that  no  tithes  are  to  be  paid  in  London,  but  only  offer- 
ings and  obventions ;  he  said  that  this  did  not  extend,  but  that  a  tiUie-rent 
might  well  be  paid  in  London,  because  obvenim  includes  every  manner  of 
^fit ;  and  day  being  given  till  tiie  next  term  for  the  granting  of  the  prohibi- 
tion, he  moved  in  the  court  of  common  pleas  for  a  prohibition,  and  there  it  was 
granted  to  him.     [Caithorpe.'} 

]>octor  Leifield,  parson  of  St.  Clement*s,  without  Temple-Bar,  sued  one 
Tysdale,  his  parishioner,  for  tithes  of  certain  stables,  and  libelled  that  of  com- 
mon right  and  by  prescription  time  out  of  mind,  the  parson  there  used  to  have 
%  modus  dedmandi  for  the  houses,  stables  and  buildings,  that  is  to  say, ''  after 
the  rate  of  the  tenth  part  of  the  yearly  rent  or  value  of  the  same.  And  so  he 
proceeds  to  demand  accordingly,  whereupon  a  prohibition  was  desired,  and 
the  opinion  of  the  court  was,  &at  a  prohioition  was  to  be  granted ;  for  de 
commumJure,no  tithes  are  to  be  paid  far  the  yearly  rent,  or  value  of  houses, 
for  tithes  are  paid  for  the  revenue  and  increase  of  things  :  and  therefore  no 
tithes  are  paid  in  any  such  case  in  any  cities  or  towns  in  England,  saving  in 
London,  and  this  parish  is  out  of  London  and  the  liberties  thereof.  Now 
Vhere  there  is  no  tithe  at  all  de  commufit  jure,  there  can  never  be  a  modus  decs- 
maudi,  for  that  is  with  an  abatement,  correction,  or  alteration  of  the  tithe  in 
specie.  And  yet  it  seems  that  this  kind  of  payment  had  been  long  used  here 
about  London,  which  certamly  was  by  use ;  for  when  the  statute  gave  it  in 
London,  the  parts  adjoining  gained  the  same  by  that  colour,  and  even  in  London 
it  must  be  sued  for  acoordmg  to  the  form  prescribed  by  the  statute.  But  for 
houses,  oblations  were  paid  in  aU  places,  and  now  by  the  statute  were  biongbt 
to  a  certainty,  that  is,  a  groat  for  a  house. 

And  in  this  case.  Justice  Wabbitbton  said,  that  it  had  been  lately  adjudged 
in  this  court,  that  a  copyholder  could  not  lay  a  custom  to  fell  and  sell  timber 
upon  his  copyhold. 

And  in  Mich.  12  Jac.  the  case  was  mofed  again  by  Harris  for  the  doctor, 
who  said  that  by  a  special  custom  such  a  form  of  tithing  would  stand  in  any 
place,  and  said  that  I>octor  GraU  had  a  consultation  in  this  court  upon  argu- 
ment in  the  very  same  case,  for  two  shillings  in  the  pound,  in  St.  Martins  le 
Grand,  which  was  not  within  the  statute,  for  it  is  a  liberty  cbcempted,  frdm 
Londoii,  and  is  no  part  of  London,  nor  of  the  liberties  of  London :  and  the 
reason  was,  because  it  may  be  supposed  that  such  form  of  tithing  was  used  for 
the  land  itself,  before  it  was  bmlt  upon,  and  then  the  building  cannot  take  it 
away :  and  thordore  it  is  now  directed  by  the  court,  that  they  shall  declare 
«pon  fSbe  prohibitioa,  and  then  proceed  to  judgment.  (HohartJ 

Tr.  If2  Jac.  A.  D.  I6l4.    B.  R.    Re^lU  v.  Hayes.    [1  Ro.  55.] 

REYNOLLS,  parson,  libelled  in  the  spiritual  court  against  Hayes,  for  not  A  raggestion  of 
setting  out  tithes,  nid  afterwards  the  defendant  pleaded  an  award  by  arbi-  an  award  by 
trators,  by  which  he  was  to  pay  so  much.  Sec.  and  upon  suggestion  of  this  ^'^'^'^^  ^ 
award,  the  defendant  had  a  prohibition  here,  and  now  iVere  moved  for  a  con-  ^^^j^^'^ 
sultation,  for  that  he  had  not  proved  his  su^^estion  within  'six  months,  accord-  ^«^tioii  to 
ing  to  the  stat  2  E.  6.  c.  13.  for  the  clause  for  proof  of  the  suggestion  is  gene-  tiie  spiiitiMl 
nu,  and  not  limited  to  real  oomporitions,  &c.  as  the  precedmg  danses  are.  court 
Coke,  of  the  same  opinion,  for  he  thought  this  ought  to  be  provdl  as  well  as  a  After  tithes 
modus  decmumdi,  and  a  suggestion  upon  the  31  H.  8.  of  dissolutions  which  was  ^7*  ^^^^s.*?-* 

spiritoal  coort,  for  by  the  settuig  out,  they  have  beooaie  a  lay  chattel  ^  if  the  qoeetioJi  be  whether  let  oat  or  not^ 
~ ""''     iief. 
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<8aeDted  to  by  Cbokb  and  Doddebidoe.  Coke  thought  atxmsuUation  oagfat 
to  be  granted^  for  that  pleading  an  award  is  not  sufficient  cause  for  a  pn^iwi*. 
tion,  which  was  agreed  to  by  Houghton^  and  therefore  they  thought  that  a  con- 
sultation should  he  granted.  But  Doddebidoe  and  Cboke  said,  that  it  should 
be  granted  for  the  oUier  cause ;  for  Doddebidoe  said,  that  if  tithes  be  set  out^ 
the  parson  cannot  sue  f<Nr  them  in  the  spiritual  court,  for  that  by  the  setting 
out  they  were  become  a  lay  chattel,  which  was  conceded  by  Coke,  but  he  sud, 
if  Che  question  were  whether  tithes  were  set  out  or  not,  no  piohibidon  should 
be  grained,  which  was  assented  to  by  Doddebidoe.  And  in  the  case  at  bar  a 
considtation  was  granted.  But  Coke  said,  the  court  admare  vuli  as  to  the 
double  costs.  (R.  Wherefore  it  i^pears  that  the  consultation  was  not  granted 
for  not  haying  proved  the  suggestion,  for  the  statute  says,  that  if  it  be  granted 
for  such  cause,  double  costs  should  be  granted.  But  note,  that  the  clerks  of 
the  court  said,  that  it  had  not  been  usual  to  prove  such  a  suggestion  as  this.) 
Mich.  12  Jac.  fVere  moved  for  double  costs  according  to  2  £.  6.  Coke 
thought  that  if  the  consultation  were  granted  for  not  proving  the  suggestion 
within  six  months,  then  costs  should  be  given  $  but  if  it  were  granted  for  that 
no/prohibitipn  laid  as  upon  the  matter,  then  no  costs  should  be  given,  and  hers 
it  is  granted  for  that  no  prohibition  lies,  therefore  the  court  adoUare  vuit  as  to 
the  costs. 

M.  12  Jac.  A.D.  1614.  B.  R.  Stampe  v.  Clinton.   [1  Ro.  100.]  Ob. 
1.  Timber  trees   ffllMBER  trees  are  parcel  of  the  inheritance,  and  by  the  court  no  tithes 

inhcnW^^Md  .  ***^  ^  P"^  ^^  ^^^'  ^^y  ^  ^^'  •^*-  ^^^-  ^'^  ^'  ^«'**  (0  *W* 
iK>  tidies  shalT    ^  ^^  decided  when  I  was  chief  justice,  (Coke,)  that  for  a  tree  which  once 

be  pud  for  was  timber,  but  has  become  by  age  arid  and  dry,  no  tithes  should  be  paid,  og 
them,  although  account  of  the  inheritance  which  once  was  in  it  ^  as  tenant  after  possibility 
they  become  gj^all  not  be  punished  for  waste  on  account  of  the  inheritance  which  once  vras 
w  ^for'd?<^  in  him,  but  Croke  in  his  argument  held,  that  for  such  a  tree  tithes  ou^  to 
noii,  DOT* bark!'  ^  Ff^^*  —  CoKE.  If  trees  l^  felled,  no  tithes  shall  be  paid  for  the  root.  £. 
nor  for  germms  29  £l.  B.  R.  (2)  Resolved,  that  no  tithe  should  be  paid  for  the  germins  whidi 
that  grow  from  grow  Upon  an  ancient  stock,  for  they  are  part  of  the  inheritance  $  for  the  baik 
their  stocks.  qq  tithes  shall  be  paid,  for  it  is  the  clothing  of  the  inheritance,  as  Doct.  and 
tithMshd^T^  Stud.  173.  45  £.  3.  it  was  adjudged  in  parliament  upon  the  statute,  that  pro- 
paid,  for  they  hibition  laid  for  trees  as  had  been  used.  But  for  acorns  tithes  shall  be  paid, 
renew  aimuafjy.  Regist.  49*  for  that  they  renew  annually.  22  H.  6. 2.  trees  are  parcel  ot  the 

inheritance. 

(1)  AuU,  158.  (S)  Amu,  91.  Anon.  Cro.  £1. 55. 

M.  12  Ja.    B.  R. 
IJkkes  V.  Froud.    [MS.  Calth.  Vol.  1.  464.  564.]     1  Gw.  267. 

Upon  sngges-  HPHE  parson  of  North  Somerset  libelled  against  Hickes  for  the  tithes  of  the 
tion  of  a  special  X  agistment  of  cattle.  Hickes,  upon  a  suggestion  that  there  is  a  great 
Uie^^e'of'  ^^te  between  the  vills  of  South  Somerset  and  North  Somerset,  and  that  the 
paving  tithes,  resiants  and  occupants  of  each  vUl  have  had  common  by  reason  of  yicinage,  and 
prohibition  shall  that  there  is  a  custom  that  if  any  inhabitant  of  the  Till  of  South  Somerset  use 
he  granted.        pasturage  ground  in  the  vill  oi  North  Somerset,  for  the  trover  of  those  cattle 

which  go  on  the  waste,  that  then  he  shall  pay  tithes  to  the  parson  of  South 
Somerset,  where  he  inhabits ;  and  that  in  consideration  thereof,  the  parson  of 
South  Somerset  shall  pay  to  tibe  parson  ci  North  Somerset  4$,  and  to  the  vicar 
89.  and  so  the  party  who  inhabits  within  his  parish  shall  be  dischaxged  of  tithes 
against  the  parson  of  North  Somerset^  had  a  prohibition  granted  to  him,  and 
issue  being  joined  upon  the  custom,  it  was  found  for  &e  plaintiff.  It  was 
moved  in  arrest  of  iudgment,  by  Serjeant  Bcmtry  of  Lincohi*s  Inn,  that  the 
custom  was  not  good,  because  it  was  not  equal.  For  it  is  not  reasonable  that 
the  parson  of  South  Somerset  should  have  aU  the  tithes  of  the  lands  of  North 
Somerset,  paying  to  the  parson  4s,  per  annum,  and  that  the  parson  of  North 
Somerset  should  not  have  the  same  privileges  in  the  lands  in  South  SiWierset. 

And 
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AnJI  liy  law^  no  pmon  is  to  h«ve  thbes  but  of  ktub  in  hit  own  parish.  Sed  1614. 
mmaUocaimr,  for  though  the  costom  he  hard,  yet  it  is  found  hy  the  Terdicty  and  bickis 
therefore  we  cannot  give  any  aid  5  and  here  is  a  recompense,  sach  as  it  is,  _  *; 
givm  to  the  parson  of  North  Somerset ;  and  thoagh  it  he  not  given  by  the 
occopier  himself,  yet  it  is  given  by  the  parson,  which  is  all  one,  according  to  the 
case  of  Henm  ▼.  rigai,  (1)  in  which  it  was  adjodged,  that  a  custom  to  pay  the 
tithes  to  the  lord  of  the  manor,  who  used  to  pay  an  annual  tent  for  the  main- 
tenance of  the  parson,  wn  good. 

The  case  was  afterwards  moved  again  by  Serjeant  Bawtfy,  who  said  that  a 
mothu  dedmandi  being  the  consideration  in  respect  of  which  the  tithes  due  in 
kind  are  not  to  be  paid  as  of  right  they  ought  to  be,  should  be  precisely  alleged, 
so  that  it  may  appear  to  the  court  that  the  parson  has  a  reoompense  in  satis* 
faction  of  his  tithes  $  which  is  not  the  case  here  $  for  the  party  who  claims  to 
be  discharged,  does  not  pay  any  modus  dectnumdi  to  the  parson  oif  North  Somer- 
set J  hot  it  is  alleged,  that  the  parson  of  South  Somerset  pays  to  the  panon  of 
North  Somerset  4*.  in  discharge,  which  is  not  suflicient.  For  where  a  pvtr 
would  be  discharged  by  a  modui  decimatidiy  he  ought  to  pay  the  modus  himselt; 
according  to  the  rule,  qtdsentii  commoAm^  setUire  debet  et  anus;  and  therefore, 
as  in  this  case,  he  does  not  pay  it  himself,  but  another  payi  it  for  him,  it  will 
not  be  sufficient  to  discharge  him  from  the  payihent.  M,  nan  aUoeatur,  for  by 
CoKB,  C.  J.  Crokb  and  Doodebibos,  Justices,  the  custom  is  good  enough  to 
disdiarge  the  occupier  of  lands  in  North  Somerset  from  the  payment  of  titlies 
to  the  parson  of  North  Somerset,  though  he  pay  nothing  himself  for  them  to 
him ;  for  he  pays  his  tithes  in  specie  of  these  lands  to  the  parson  of  South 
Somerset,  who  pays  4s.  to  the  parson,  and  8«.  to  the  vicar  of  North  Someiset  | 
and  so  the  parson  of  NorUi  Somerset  has  a  consideration,  and  the  occupier  has 
n  charge,  though  it  be  not  between  the  same  parties,  according  to  the  case  of 
Figot  V.  Heron,  cited  in  2  Co.  where  it  was  ruled,  that  a  custom  to  pay  tithes 
to  the  lord  of  a  manor,  who  for  himself  and  his  free  tenants,  paid  an  annuity 
to  the  parson  in  discharge  of  them,  was  good,  for  there  the  free-tenant  is  charged 
with  tne  tithes  to  the  lord  of  the  manor,  and  therefore  it  is  not  reasonable  that 
he  should  be  charged  with  the  tithes  to  the  parson  also,  when  he  receives  an 
annual  pension  from  the  lord,  to  who|n  the  payment  of  the  tithes  is  made,  in 
consideration  of  the  tithes.  And  in  this  special  case  a  layman  may  have  a 
portion  of  tithes,  and  sue  for  the  subtraction  of  tiiem.  And  by  Cokx,  C.  J. 
and  ]>onDBBinox,  tiie  custom  in  tiie  case  at  bar  will  not  aid  any  one,  hot  only 
sudi  person  as  both  depastures  his  catde  in  the  vraste,  and  also  lands 

m  North  Somerset,  for  if  he  lands  in  North  Somerset  only,  or,  if  he 

depasture  catUe  in  the  waste  odly,  then  tiie  cnstom  will  not  extend  to  him, 
because  it  is,  that  no  tithes  shall  be  paid  to  the  parson  of  North  Soaserset, 
where  the  person  is  an  faihabitant  cf  South  Somerset,  and  dcfMStnres  cattle  in 
the  wastes,  and  also  lands  in  North  Somerset. 

It  was  then  moved  by  Houokton,  J.  that  no  prohibition  ought  to  have  been 
granted  in  the  case  at  bar,  because  the  right  to  the  tithes  is  to  be  discussed 
between  two  parsons,  viz.  the  parson  of  Nortii  Somerset,  and  tiie  panon  of 
South  Somerset ;  and  it  has  been  often  adjudged,  that  if  a  panon  libei  against 
one  of  his  parishionen  for  tithes,  upon  a  suggestion  that  the  parishioner  ought 
to  pay  the  tithes  or  a  modus  to  the  vicar,  a  prohibition  shall  not  be  granted, 
because  the  rig^t  comes  to  be  discussed  between  two  ecclesiastical  nersons. 
Qnodfuit  concessum  by  Cokb,  C.  J.  who  said,  that  it  i^pean  by  the  nook  of 
22  E.  4.  that  if  ha  an  action  of  trespass  the  right  to  tithies  come  in  question, 
this  court  shall  be  ousted  of  jurisdiction.  And  in  the  case  of  one  Bush,  (2)  wh^ 
was  parson  of  Pancras,and  of  Lady  Greshamy  (8)  who  had  the  parsonage  impro- 
priate of  Findonne,  it  was  ruled,  that  if  the  parson  libel  in  doe  spiritud  oouri 
against  one  for  tithes,  who  pleads  that  he  pays  lOs.  in  conndemtion  of  all  man- 
ner of  tithes  to  the  vicar  ot  the  same  parish ;  no  prohibition  in  suoh  case  is  to 
be  granted ;  because  the  modus  decmandi  does  not  come  in  question }  but  the 
only  point  is,  to  whom  the  tithes  of  right  belong  and  that  is  triable  in  the  spi^ 
ritual  court.  But  still  he  said  there  was  a  great  diftrence  between  that  case 
and  the  case  at  bar  $  for  in  the  case  at  bar  ti^  tithes  are  payable  against  com- 
mon 
(1)  l*vo(  T.  Emm,  oner,  155.     .  (S)  iatr,  90.  (3)  AmU,  94. 
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num  right;  becvue  to  pay  the  tithes  to  the  panoQ  of  another  pariAdiao  ^^ 
in  whidi  Uie  lands  lie,  is  against  oomnion  right,  and  hj  intendment  it  must 
begin  by  some  grant  made  by  the  parson,  patron,  and  ordinary  of  North 
SoHuerset  to  the  parson  of  South  Somerset,  or  otherwise  by  some  grant  made 
by  the  pariahioners  before  the  comicil  of  Laiarim,  and  theKfove  a  prohibitias^ 
nugfat  well  be  granted  npon  Che  suggestion  of  such  a  custom.  But,  where  the 
panon  and  vicar  are  both  in  the  same  rill  and  parish,  there,  the  tithes  are  paid 
of  common  right,  and  no  prohibition  ouffht  to  oe  granted.  And  in  the  case  of 
figoi  V.  Heron,  where  the  question  was  between  the  parson  and  the  lord  of  the 
manor,  to  which  of  them  the  tithes  of  right  belonged,  a  prohibition  was  granted; 
ibr  that  the  payment  of  tithes  to  the  lord  of  the  manor  is  against  conunon  tight. 
And  CoKB  took  it  to  be  a  rule,  that  whererer  a  spiritual  tibing  b^pns  by  tem- 
poral means,  there,  if  there  be  a  suit  for  it  in  the  spiritual  court,  a  prolulntiaii 
maybe  well  granted ;  and  therefore  if  tithes  be  granted  by  deed  to  the  parsoii 
of  another  parish  than  that  in  which  the  lands  lie,  and  a  suit  be  institated  for 
them  in  the  spiritual  court,  a  {Mobibition  may  be  granted  according  to  the  Re- 
gister Judicial  where  may  be  seen  a  supersedeas  upon  such  a  grant 
made  by  the  prior  of  Lewes.  And  if  an  obligation  or  other  spedalty  be  made 
for  marriage  money,  a  prohibition  shall  be  granted,  if  there  be  a  suit  for  it  in 
the  spiritual  court ;  for  the  specialty  alters  Sie  nature  of  it.  It  was  moved  by 
Seqeant  Bauhj,  that  the  vemrefacuu  oueht  to  have  been  awarded  to  North 
Sofnerset  and  South  Somerset,  and  not  North  Somerset  only,  inasmuch  as  the 
custom  originally  alleged,  concerned  both  viUs,  and  not  North  Somerset  only> 
and  to  this  opinion  Coks,  C.  J.  and  Doodsbidob,  J.  seemed  to  incline ',  hot 
George  Croke  said,  that  the  vemrefaoKU  was  well  awarded,  as  the  titli»  de- 
man&d  were  of  lands  in  North  Somerset  only,  the  money  a]l^;ed  to  be  paid 
in  consideration  of  tithes  in  kind  was  to  be  paid  to  this  parson,  and  it  was  be 
who  libeUed  for  the  tithes  in  kind. 


Qm.  Whelliera 
coftom  to  be 
diidMmdo^ 
tithes  cl  wider* 
woodintlie 
weald  of  Kent 
be  good,  lor 
CcAe,  C«  J.  and 
BodderidgB 
aeemed  to  think 
thai  aooie  an- 
cient inftrament 
or  matter  of  re* 
cord  should  be 
dwwnasthe 
ftwndationof 
thewjudflriiii 
do,  which  in 
■nch  caaet  Uiej 
thought  wai  in 
retpedoftome 
oompodtkm. 


M.  12  Ja.    B.  R. 
Runetty.  Patridge.  [MS.Calth.  Vol.  1. 42f2.]  2  Bul8tr.£85.  1  Gw.£70. 

RUSSELL  libeUed  in  the  spiritual  court  against  Patridge,  for  the  tithes  of 
siha  cttdna.  Patridge  suggested  that  the  place  where  the  underwood  of 
which  the  tithes  are  demanded  is  situated,  is  in  tiie  Wyld  of  Kent,  which  con- 
tains fourteen  parishes,  and  that  it  had  been  all  woody  ground,  and  is  now  con- 
verted into  arable  and  pasture  land ;  and  that  there  had  been  a  custom  time 
whereof,  &c.  that  no  one  shall  pay  any  tithe  of  wood  j  and  npon  this  sogges- 
tion  he  prayed  a  prohibition.  And  nendom  ai^ed  that  a  prohibition  might 
well  be  granted ;  {or,  Ist.  it  seemed  to  him,  that  as  an  entire  country  may 
prescribe  in  nom  decmumdo  for  any  particular  thing,  so  may  a  particular  place 
prescribe  in  mm  dedmtmdo  ;  and  that  an  entire  country  may  so  prescribe  appears 
nom  the  last  chapter  of  the  Doctor  and  Student.  2dly.  The  very  statute  of 
2  E.  6.  c.  13.  discharges  the  Wyld  of  Kent  from  the  payment  of  tithes  of 
wood :  for  the  statute  says,  that  all  predial  tithes  shall  be  paid  in  such  maimer 
and  form  as  they  have  beien  of  right  yielded  and  paid  within  fortv  years  nest 
before  the  making  of  that  act ;  and  there  were  no  tithes  paid  at  all  <n  wood,  as 
appears  by  the  alleged  custom  3  wherefore  it  shall  be  now  discharged  from  the 
payment  of  tithes.  3dly.  The  parson  has  now  a  greater  benefit  than  he  has 
had  in  time  past  |  fat  now  the  Wyld  of  Kent  is  converted  into  arable  and  pas- 
ture land,  so  that  now  the  parson  has  tithe  com  and  hay,  where  he  never  had 
any  before ;  and  therefore  it  is  reasonable,  that  as  there  vrere  no  tithes  paid  of 
wood  when  there  was  a  very  trifling  advantage  to  the  parson,  it  should  remain 
so  now,  when  he  has  a  great  advantage.  And  he  said  in  the  Common  Pleas, 
between  IkmuUm  v.  ShMoyle  Fmck,  in  an  action  of  debt  npop  the  statute  of 
2  £.  6.  it  was  holden  that  no  tithes  ought  to  be  paid  of  wood,  and  that  the 
custom  de  mm  dedmando  was  good. 

But  CoKB,  Ch.  J.  and  Dodobbidob,  seemed  to  incline  that  a  prohibitian 
ought  not  to  be  granted^  unless  «ome  ancient  instnUBcnt  ia  vrriting  or  matter 
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of  feeord  oonld  be  shewn,  which  should  declare  the  fbond«|kKi  of  the  ft^  F6I4. 
seriptioD  •»  non  dedmmdo ;  for  they  thought  that  the  prescriptkm  by  a  coontry  BvaasLL 
m  mm  ikcimando  was  in  respect  of  some  composition.  And  Coke  said  that 
both  the  Doctor  and  Stndent,  and  Lindwood  agreed,  that  an  entire  cowitiy 
might  prescribe  m  ntm  decmumdo  where  there  is  sufficient  maintenance  fior  the 
parson  without  these  tithes.  But  this  is  not  an  entire  country,  nor  do  the 
oontents  of  the  nlace  qipear  to  us,  so  that  it  may  be  greater  or  less  for  any 
thing  we  know }  out  there  is  only  a  suggestion  made  to  the  contrary,  to  which 
we  are  not  bound  to  give  credit.  And  as  to  the  clause  of  the  2  £.  6.  which 
was  urged,  they  said^  that,  in  the  first  place,  the  clause  goes  beyond  what  has 
been  recited ;  for  it  not  only  says  that  tithes  shall  be  paid  in  such  manner  as 
tkey  have  been  paid  by  the  space  of  forty  years  before  $  but  it  says  also,  "  or 
of  right  or  custom  -ought  to  be  paid  :'*  and  tithes  of  underwood  ot  right  ought 
to  be  paid.  It  is  possible  too  tnat  there  was  not  in  this  part  any  other  wood 
but  only  great  timber,  of  which  tithe  never  was  to  be  paid ;  and  it  would  be 
hard  tlut  now,  when  there  is  underwood,  no  tithes  should  be  paid  of  that, 
because  there  were  not  any  tithes  paid  for  it  for  forty  years  before  the  making 
of  the  statute.  And  if  the  statute  be  well  observed,  it  will  a£bni  a  strong 
argument  that  tithes  ought  to  be  paid,  notwithstanding  they  were  not  paid  by 
the  space  of  forty  years :  for  it  has  a  clause  by  which  it  is  enacted  that  no 
tithes  shall  be  paid  of  barren  heath  ground  for  the  space  of  seven  years  after 
its  manurance ;  the  inference  from  which  is,  that  if  this  danse  had  not  been 
introduced,  the  tithes  of  it  must  have  been  paid  immediately  after  the  ma- 
nurance ;  and  yet  of  such  lands,  being  barren,  there  were  no  tithes  paid  by 
the  space  of  forty  years  next  before  the  making  of  the  statute.  And  here  Cokb 
said,  that  Kent  was  conquered  by  William  the  Conqueror,  though  it  might  be 
that  the  conquest  was  made  by  a  composition,  and  not  by  a  conquest  in  battle. 
And  he  also  said,  that  it  was  a  great  miserv  to  the  commonwealth  to  have  the 
wood  so  consumed,  as  it  is  by  the  iron  mills  and  glass-houses ;  since  our  shi] 
are  the  walls  of  our  realm. 

Trin.  12  Ja.    B.  R. 

Caies  and  Suckerman  v.  Warner.    [MS.  Calth.  Vol.  1.  395.  415.] 

1  Ro.  53.  252.    2  Bulst.  248.    1  6w.  272. 

SIR  Henry  Warner  libelled  in  the  spiritual  court  against  Cotes  and  Sucker-  1*  Thoiewiio 
man  (1)  for  the  tithes  of  hay  growing  within  the  parish  of  Milnall.(2)  Cotes  JS^j^S?***** 
and  Suckerman  upon  a  suggestion,  that  the  abbot  of  St.  Edmond's  Bury  in  Suf-  *^|bimdsrenot 
folk  was  seised  ot  the  manor  of  Milnall  in  his  demesne  as  of  fee  in  right  of  his  ooeopienof  that 

abbey,  landjudthere- 
ibfe  M  tuch  am 
not  within  %  preflcription  of  an  abbot  who  held  the  land  diadiargied  for  himaeli  hit  teoanti,  fumen»  and  ooai- 
pien  of  the  land. 

e.  Where  a  dedaiation  in  prohibition  alleeed  that  the  place  where,  was  a  waste  paioel  of  manor  of  wUch  the 
fireehold  was  in  an  abbot,  who  held  the  land  discharged  for  himself,  his  tenants,  fkrmers,  and  occopiersof  the  said 
kifid,  and  it  was  pleaded  that  the  land  where,  was  me  waste  of  the  abbot,  and  the  freeholders  used  to  have 
Uhert&Um  fmleandi  to  make  hay,  with  a  traTorse  of  thdr  being  tenants,  fiirmers,  or  ooenplers  of  the  land ;  a 
repBcation  that  they  had  used  to  put  their  beasts,  and  to  mow  their  land  ior  hay,  per  juad  tlicy  wen  oocopien, 
was  upon  demurrer  held  insufficient,  for  the  conclusion  was  not  supported  by  the  premises,  for  all  this  they  might 
do,  anid  yet  they  would  not  be  occupiers,  and  what  comes  in  the  per  ^uod  b  not  traversable,  nor  can  it  make  an  issue. 

3.  In  this  case  they  were  to  have  libertatem  faleandi  as  appurtenant  to  their  freeholds,  and  were  neither 
&rmen  nor  occupiers  under  tlie  abbot,  but  the  court  thought,  that  if  it  had  appeared  upon  the  record  that  tbey 
were  tenants  of^the  lord  of  the  manor  in  which,  &c.  tben  tliey  wodd  have  been  cfischaiged  witldn  the 
pfetcnpoon. 

4.  Commoners,  or  those  who  have  a  pro/it  apmrender,  are  not  tenants  or  occapiert  of  the  land. 

5.  ¥niere  a  libel  is  against  two,  they  may  jom  in  prohibition,  because  the  libel  is  joint  against  tliem,  thoo^ 
tiiey  be  seyeral  tenants. 

d.  A  consultation  shall  never  be  granted,  if  it  appear  to  the  court  upon  the  whole  matter  that  no  tithes  ought 
to  be  pnd. 


Aa  abbot  may  prescribe  lor  himself  in  nor  de«         (t)  Blildcnball. 
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1614.        abbejr,  (of  wbidi  mmor  the  ddses  in  which  the  bay  wbs  Bnde  were  parcel,) 
•■d  that  he  and  hia  predeoesson  time  whereof,  &c.  had  those  closes  exonerated 
and  discharged  fiom  the  payment  of  tithes  for  himself,  his  tenants,  farmers, 
and  occupiers,  and  that  they  so  continued  until  the  time  of  the  dissolution,  at 
which  time  the  abbey  and  all  the  lands  thereto  belonging  were  given  to 
King  U.  8.  and  they  descended  from  H.  8.  to  £.  6.  and  from  £.  6.  to  Queen 
Mary,  and  horn  Queen  Mary  to  Queen  Elisabeth,  and  from  Queen  Elizabeth 
to  the  now  King,  who  granted  the  manor  of  MUnall  by  his  letters  patent  to 
Sir  Henry  Warner,  &c.  and  that  they  (the  plamtiffs)  were  occupiers  of  the 
said  closes,  and  so  ought  to  be  discharged  horn  the  payment  of  tithes  by  the 
statute  of  31  H.  8.  c.  (13.)  and  2  E.  6.  c.l  3.  had  a  prohibition  granted  to  them. 
To  which  the  defendiunt  pleaded,  that  the  abbot  was  sdsed  of  the  manor  of 
Biilnall,  &c.  and  that  the  closes  in  which  the  hay  was  demanded  woe  pared,  &c 
and  that  the  King  had  granted  the  manor  to  him,  &c.  as  in  the  count  allied  s 
but  he  farther  said,  that  Cotes  and  Suckerman  were  severally  seised  of  an 
ancient  messuage  and  two  acres  (of  land) ;  and  that  they  time  whereof,  &c 
have  used  to  have  libertatem  falcamU  fodder  for  their  cattle  which  were  levant 
and  couchant  upon  the  doses  as  appurtenant  to  their  houses  and  lands  3  and 
that  they  cut  the  hay,  and  he,  for  the  non-payment  of  the  tithes  upon  re- 
quest, libelled  against  them  in  oourt-christian  $  i^sque  hoc  that  they  were 
tenants,  fanners,  or  occupiers  of  the  said  closes.    To  which  Cotes  and  Sucker- 
man  sevemlly  replied,  and  confessed  that  they  had  the  houses  and  landa  afore- 
said, and  further  shewed,  that  they  used  to  put  in  their  cattle  in  the  said 
eloses  i  and  that  in  31  Eliz.  they  put  in  thdr  cattle,  and  mowed  the  grass^ 
and  carried  it  away,  per  quod  they  were  occupiers  of  the  closes.    To  this  repli- 
cation the  defendant  demurred.    And  it  seemed  to  Gtorge  Croke  that  the  re- 
plication was  insuffident,  inasmuch  as  the  par  quod,  bdng  the  oondnsion,  was 
not  maintainable  by  the  premises  5  for  the  premises  shewing  that  the  plaintiA 
had  a  power  of  putting  in  their  cattle,  and  mowing  and  carrying  away  the 
hay,  did  not  prove  them  to  be  occupiers ;  for  that  they  mi^it  do,  and  yet  not 
be  occupiers ;  as,  in  case  they  entered  upon  Sir  Henry  Warner,  and  put  in 
their  cattle,  &c.  they  do  what  is  alleged  in  the  premises,  and  yet  they  are  not 
occupiers ;  which  being  so  that  Ihe  conclusion  was  not  maintained  by  the  pre- 
mises, the  replication  was  insuffident  j  for  that  which  comes  in  in  the  per 
quod  is  not  traversable,  nor  can  it  make  an  issue.    And  of  that  opinion  was 
Coke,  C.  J.  Doddbbidgs  and  Houghton,  Justices.    But  then  Goldamtk  urged, 
that  the  replication  was  good  enough,  for  that  it  met  the  defendant's  traverse, 
and  the  conclusion  of  the  replication  of  the  plaintiff  is  an  affirmative  to  the 
negative  of  the  defendant  alleged  in  his  bar,  and  so  it  makes  a  good  issue,  ac- 
cording to  the  case  in  17  E.  4.  where  in  debt  brought  against  executors  they 
pleaded  a  recovery  had  against  them  by  J.  S.  beyond  which  they  had  no  assets; 
to  which  the  plaintiff  shewed,  that  there  was  not  any  debt  due  to  J.  S.  and  ao 
the  recovery  was  void  j  and  diis  conclusion  was  holden  to  be  good  enoi^h. 
2.  Goldsmith  insisted,  that  the  plea  in  bar  was  insuffident,  1 .  because  the  de- 
fendant by  his  own  traverse  had  traversed  that  which  was  the  title  by  which  he 
must  sue  in  oourt-christian ;  for  he  had  taken  a  traverse  absque  hoc  that  the 
plaintiffs  were  the  farmers  or  occupiers  of  the  aforesaid  closes ;  and  if  they 
were  oot  so,  then  they  ought  not  to  pay  tithes,  and  so,  the  suit  in  the  oourt- 
christian  for  them  was  unwarrantable :  2dly,  because  the  traverse  is  repugnant 
to  what  the  defendant  has  before  alleged  in  his  plea  ^  for  in  the  beginning  of 
his  plea  he  has  eoofessed  that  the  plamtifis  have  lUwrtaten  faloandif  (which 
makes  them  occupiers  within  the  prescription,)  and  yet  he  has  taken  a  travene 
absque  hoc  that  they  were  occupiers;  which  bdng  so,  the  bar  is  insufficient, 
and  therefore  judgment  must  be  given  for  the  plaintiffs,  although  the  replica- 
tion be  defective.    For  the  court  are  to  judge  upon  the  whole  matter  together, 
and  judgment  must  be  given  against  those  in  vmom  the  first  fault  in  Reading 
is  found,  according  to  the  case  of  Hart  and  Smith,  33  &  34  Eliz.  where  the 
bar  to  the  avowry  being  bad,  the  court  gave  judgment  for  the  avowant,  not- 
withstanding the  replication  was  insufficient;  and  in  PouUer*s  case.  Rep.  4  Co. 
82,  83.  we  find  that  the  plaintiff  had  judgment  upon  the  bad  bar,  notwith- 
standing 
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standing  his  replication  weie  insniident ;  and  in  7  B.  4.  S.  it  appeanj  that  the 
oourt  mold  nol  give  judgment  for  the  plaintiff  where  one  of  uie  defendants 
was  fbnnd  goilty^  because  it  was  apparent  to  them  upon  the  whole  matter^  that 
the  plaintiff  had  np  title  to  the  goods  in  question^  and  therefore  no  cause  to 
hsLve  judgment. 

George  Croke,  ^  contr^,  admitted  that  if  the  har  were  insufficient,  judgement 
OQgfat  to  be  given  for  the  plaintifi^,  notwithstanding  their  replication  were  in- 
sufficient ;  but  he  said  that  the  bar  was  sufficient :  £or  the  defendant  does  not 
libel  against  the  plaintifis  in  prohibition  as  fanners  and  occupiers  of  the  closes  j 
bnt  he  libeb  against  them  as  commoners,  who  have  Hbertatem  falcandi  gramem 
for  the  maintenance  of  their  tillage }  which  being  so,  the  traverse  neither 
crosses  the  ground  of  his  suit  in  court-cfaristtan,  nor  is  it  repugnant  to  what  he 
has  before  alleged  in  his  plea :  iot  commoners,  who  have  Iwertaiem  falcandi, 
are  neither  fiEumers  nor  occupiers.  And  to  that  opinion  the  court  assented;  for 
they  said,  that  those  who  cut  the  grass  ought  to  pay  the  tithes,  be  they  dis« 
seisors,  commoners,  purchasers,  or  by  whatsoever  other  title  they  take  it  5  for 
tithes  are  to  be  paid  out  of  the  J>rofits  renewing  and  growing  upon  the  land^ 
and  it  is  iomiaterial  whether  the  persons  who  take  them  are  tenants,  farmers^ 
or  occupiers.  3.  Cokb,  C.  J.  and  Houghton,  J.  seemed  to  incline  that  those 
who  had  iAertatemfakimdi  for  the  maintenance  of  their  tillage  were  not  within 
the  prescription ;  for  they  are  neither  tenants,  nor  farmers,  nor  occupiers ;  and 
a  prescription  which  goes  to  bar  the  church  of  the  tithes  which  are  due  to  it, 
is  to  be  taken  strictly.  But  they  thought,  that  if  it  had  appeared  upon  the 
reoofd  that  they  were  tenants  to  the  lord  of  the  manor  of  Milnall,  then  they 
ought  to  be  discharged  within  the  prescription.  4.  It  was  admitted  in  this 
case,  that  where  a  libel  in  the  court-christian  is  against  two  several  persons  for 
tifhes,  the^r  may  join  in  a  prohibition,  because  the  libel  is  joint  against  them, 
though  they  be  several  tenants. — 5.  Coke,  Ch.  J.  said,  that  a  consultation  shall 
never  be  granted,  notwithstanding  the  insufficiency  of  the  replication,  if  it 
appear  to  the  court  upon  the  whole  matter  that  no  tithes  ought  to  be  pud. 
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M.  13  Ja.  B.  R. 
Cotes  and  Suckerman  v.  Warner.    3  Bulstr.  1 19.    1  Ro.  252. 

THIS  case  was  moved  again ;  and  Cokb,  Ch.  J.  thought  clearly  that  he  who  1.  TbeplaindiT 
had  Ubertaiem  falcandi  gramen,  4*c.  was  not  an  occupier,  farmer,  or  tenant,  in  the  above 
to  take  advantage  of  a  prescription  which  extends  to  them  ;  for  he  has  only  SJJ^'lJjf!^* 
a  profit  apprendre,  and  is  not  to  be  taken  otherwise.     2.  It  was  held  that  if  the  ^^^^  ^^  J^ 
King,  being  lord  of  the  soil  where  his  tenant  had  Ubertaiem  falcandi,  grant  all  |1,q  ground  of 
his  tithes  in  a  place,  the  patentee  shall  have  the  tithes  which  the  King  was  to  an  equitable  di»- 
have  from  those  who  haa  Ubertaiem  falcandi  in  his  own  soil  as  well  as  of  all  charge,  but  that 
lands  of  which  others  were  absolute  terretenants ;  for  if  the  parson,  having  tithes  P?"^  7^  V^^ 
of  the  lessee  of  his  glebe,  grant  all  his  tithes,  the  grantee  shall  have  the  tithes  o^||,|.  ^^the 
of  the  glebe  as  well  as  of  other  lands,  and  here  the  court  much  condemned  all  groond  that 
those  who  took  upon  them  to  argue  a  case  after  the  court  had  delivered  their  there  could  not 
opinion  upon  it,  tor,  as  Cokb  said,  there  never  shall  be  a  plea  allowed  after  a  ^  *°7  equtj 
dU»eontinu«.ce.  ^TJ^ZT 

and  because  a  pierions  judgment  had  been  given  in  a  court  of  comiDon  law< 
2.  It  appears  that  the  former  case  was  decided  upon  demurrer  upon  two  grounds,  Ist.  that  freeholders  were 
not  withhi  the  prescription,  which  was  laid  for  the  abbot,  his  tenants,  formers  and  occupiers.    Sd.  That  thoee 
who  had  bat  UbertaUmfaicaHdi,  were  not  occupiers. 

M.  12  Ja.  A.  D.  1614.  B.  R. 
Wortes  V.  Clifton.    [1  Ro.  61.]    Cro,  Ja.  352.    2  Bulstr.  £83. 

CHfton  V.  Oates. 

T^ORTES  (1)  had  a  prohibition  against  Clifton,  anSi  shewed  by  his  sugges-  One  libelled  in 

^^    tion  that  CUfton  had  claimed  the  tithes  by  virtue  of  a  lease  from  the  the  spiritual 

parson  in  a  suit  in  the  spiritual  oourt,  and  that  he  had  daimed  them  by  virtue  court  for  tithn 

g£  under  a  lease  by 

(1)  It  appears  from  Cro.  Rep.  that  the      prohibition  to  stay  his  own  suit,  and  held 
plaintiir  in  the  spiritoal  court  applied  for  a      good. 
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1614.  of  a  fbhOMT  lease  ftom  the  same  putoa,  and  as  the  question  was,  which  of  the 
two  leases  should  be  pcefeited,  a  prohibition  was  granted.  6.  Croke,  a  pro- 
hibition shall  be  cranted,  for  1  Ric.  3.  (4.)  where  the  spiritual  court  has  the 
principal,  there  if  a  thing  triable  by  the  common  law  come  accessorily  in  ques- 
ft  vinrr^ede-  ^ou,  yet  it  shall  be  tried  there  also.  Coke,  ^  cantrd,  in  one  Fvttar*s  cate  there 
feodant  claimed  Was  a  suit  in  the  spiritual  court,  and  tithe  laid  by  grant  of  the  rectory,  and  die 
to  bediicbarged  other  claims  by  a  former  grant,  and  a  prohibition  was  granted ;  I  agree  with 
Wrirtoe  of  a  j  p^  3  ^^oleM  the  spiritual  law  differ  from  our  kw  in  the  accessory,  as  by  the 
ttl^^doD;  ci^  1»^  «  gift  <rf  goods  is  not  valid  without  deliTery,but  it  is  otherwise  in  our 
held  that  the  law.  —  DoooBEiDGS.  Here  the  main  matter,  which  is  the  lease,  is  temporal  and 
plaintiff  mi^t  oot  spiritual,  and  therefore  it  is  not  within  the  rule,  but  it  is  true  that  if  the 
haye  a  prohibi-  original  be  spiritual  then  the  accessory  shall  be  tried  there  also,  otherwise  ^ 
own  sait^^r  ^^^''^^  ^  which  was  assented  to  by  Coke,  who  also  said,  that  if  a  man  daim 
though  where  ^  ^^  spiritual  court  by  virtue  of  a  lease  from  the  proprietor,  and  the  other 
the  spiiitnal       said  he  did  not  lease,  a  prohibition  shall  be  granted ;  and  in  the  case  at  bar  the 

coart  haa  joria-  prohibition  was  aflirmea  by  the  court. 

dicdon  of  the 

principal  matter  diey  shall  try  the  accessory,  yet  where,  as  here,  the  main  matter  in  dispute,  which  is  the  lease, 

IS  lemporml  ooaoern,  although  the  original  suit  for  tithes  were  spiritual,  prohibition  lies, 

M.  1£  Ja.  A.  D.  1614.    C.  B. 
Cawper  v.  Andrews.   [Moo.  863.  Hob.  39.]   1  Ro.  1£0.    Godb.  £37. 

W.  Ent.  603.  2  Br.  &  G.  35,  I  Gw.  «75. 

tm^^^SS  ¥N  C.  B.prohibition  was  sued  upon  a  modu$  dedmandi  in  a  park,  viz.  that  the 
on^e  question,  ^^^  should  have  two  shillings  yearly,  and  the  shoulder  <»  every  third  deer 
whether  amodos  hilled  in  the  park  ;  the  park  being  now  disparked  the  vicar  sued  for  tithes  in 
for  a  park  of  Si.  kind  in  140  acres,  parcel  of  the  park  5    and  as  to  a  consultation  being 


V^'  "^^  ^^^  ju<lg^  vere  divided  in  opinion ;  Nichols  and  Hobart  being  against  it, 
eJ^iSiS  deer  Winch  and  Wabbubton  for  it.  Hobabt,  Ch.  J.  said  that  the  two  shillings  is 
kilM  in  it,  clearly  a  modus  dedmandi,  which  is  certain  and  annual,  and  the  dispaiking  does 
should  be  de-  not  prevent  the  payment  of  the  two  shillings  :  the  shoulders  are  casual,  for  if 
termined  by  the  owner  do  not  kill  any  deer,  or  but  two  in  a  year,  the  vicar  shall  not  have  a 
dupwking ;  bat  shoulder.  And  Nichols  said,  that  where  the  ovnier  converts  tillage  into  paa- 
^^^^^  IJ^  ture,  the  parson  shall  lose  his  tithes  of  corn :  and  where  the  owner  dimiks 
jority,  if  not  the  ^^^  P^''^^'  ^^^  parson  shall  lose  the  shoulders  -,  but  shall  have  the  two  shillings, 
whSe,  thought  and  recover  in  the  spiritual  court  a  recompense  in  money  for  the  shoulders ; 
that  if  the  but  the  whole  park  is  bound  by  the  modus  dedmandi,  and  the  vicar  shall  not 
£Sr£^"^^      have  tithes  in  kind. 

ble,  and  Uic^*^  Winch  and  Wabbubton  thought,  that  by  the  disparking  the  prescription  as 
park  had  been  ^  ^^  shoulders  was  determined,  and  consequently,  toe  whole  modus  dedmandi, 
destroyed  Ij  and  then  the  vicar  shall  have  tithes  in  kind ;  and  if  the  park  be  revived,  the  pre- 
the  act  of  the  scription  and  modus  dedmandi  shall  be  also  revived,  as  tenure  by  castle  ward,  &c. 
SlTwodd  h^e  ^*  ^'  ^^  ^^  Bedingfield  v.  Feake,  (1)  and  21  &  22  El.  in  C.  B.— (Moore J 
been  detenoued  Okenden  Cowper  brings  a  prohibition  against  Roger  Andrews,  vicar  of 
a.  Where  then  Cowfield,  that  whereas  Thomas,  Lord  de  la  Ware  was  heretofore  seised  in  fee 
is  a  modm,  the  of  140  acres  of  land  in  Cowfield,  late  parcel  of  an  ancient  paik  caUed  Ewhurst- 
"'^'"^'t^*^  park,  lately  impaled  and  replenished  with  deer,  and  so  seised,  he  and  all  thoae 
•ndmaylMi re-  ^^^'^  estate  he  had  in  the  same  140  acres,  and  aU  theformers  and  occupiers 
coyeied  in  the '  thereof,  have  used  time  out  of  mind,  to  pay  the  vicar  of  C!owfield  for  the  time 
tpiritual  coort:  being  two  shillings  a  year,  and  one  shoulder  of  every  third  deer  that  within 
the  titles  in  the  said  park  should  be  killed,  in  fiill  satisfaction  of  all  tithes  renewing  upon 
^^^Keftwever  the  same  140  acres,  which  the  vicars  have  always  acogpted  in  discharge  of  all 
a^dinmiritaa/''  tithes ;  and  then  deduces  down  the  140  acres  to  himself,  and  then  shews,  that 
natore,  and  are  though  he  tendered  the  two  shilling^  by  the  year  in  such  years,  and  though  ii. 
become  lay  fee.   the  same  year  there  were  no  deer  killed,  yet  the  defendant  refused  to  receiTe 

the  same  two  shillings  before  mentioned  to  be  tendered,  and  sues  him  for  tithes 

in  kind  for  those  years. 
The  defendant  by  protestation  denying  the  prescription,  for  plea,  says,  that 

the  park,  long  before  the  time  of  the  subtraction  of  the  tithes  aforesaid  was 

dbparfced 
(1)  AnU,  118,  and  see  ante,  S«7,  St9. 
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dkptfked,  and  the  deer  in  the  same  being  utterly  destroyed  and  killed  by 
the  occupiers  and  possessor^  of  the  said  park,  all  the  lands  lying  mthin  the 
said  park^  were  converted  into  arable '  land  and  pasture,  and  so  remain  ;  and 
because  the  plaintiff,  after  the  disparking  of  the  park,  would  not  pay  tithes  for 
tbe  cattle  and  com,  &c.  therefore  he  sued  him,  whereupon  the  plaintiff  de- 
murred in  law. 

The  first  great  point  is,: 

If  a  park  haye  been  so  time  out  of  mind,  and  a  certain  sum  of  money  have 
likewise  been  paid  time  out  of  mind  for  all  tithes  of  it,  and  then  the  park  be  laid 
open,  and  all  the  deer  destroyed  by  the  owner ;  and  further  by  judgment  in  a 
Qpo  warranto,  the  park  fore-judged,  and  the  liberties  of  park  reseised  -,  the 
qaestion  Is,  whether  now  the  torm  of 'tithing  be  perished,  and  the  tithe  in  kind 
may  be  required  as  of  other  land,  because  now  it  is  no  park,  either  dejvrf,  or 
defacto. 

The  second  great  point : 

Again,  as  the  case  is,  if  the  prescription  have  been  to  pay  money  and  some 
part  of  every  third  deer*  killed  in  that  ground,  then  if  the  park  be  totally  dis- 
parked,  as  iNefore,  by  th6  owner,  and  by  judgment  of  the  law ;  then  whe-* 
ther  the  prescription  be  ceased,  and  the  tithes  demandable  in  kind  from  thence- 
^Mth. 

As  to  the- first  point,  I  hold  that  the  form  of  tithii^g  remains,  though  the 
Kbeity  of  paik,  and  so  the  legal  park,  be  lost  3  for  it  is  land  whereof  the  park 
eonaists  that  is  to  yield  tithe  or  any  thing  in  lien  of  it ;  and  the  park,  as  it  is 
but  a  liberty,  is  a  thing  incorporeal,  and  an  imaginary  privilege  concerning  that 
land,  and  can  yield  no  profit  to  the  owner,  and  therefore  no  tenth  of  the  profit 
to  the  parson. 

And  therefore  in  his  prescription,  he  might  have  laid  it  in  the  land,  and  might 
have  omitted  the  name  of  park ;  for  if  the  park  were  enlarged  or  straightened, 
prescription  holds  for  the  old  ground. 

And  in  this  point  Lutterats  (1 )  case  is  to  all  purposes  more  strong  than  this 
case :  yet  I  grant,  if  a  man  have  common  of  estovers  to  his  house,  and  suffer 
his  house  to  fell  down,  he  can  now  claim  no  estovers ;  and  if  he  sue  for  it,  and 
the  other  plead  that  his  house  is  down,  he  shall  not  have  judgment  with  a 
ceasing  of  execution,  till  he  has  re-edified  his  house ;  as  in  a  Warrantia  Chartct^ 
or  a  writ  of  Mesne,  where  the  defendant  pleads  that  he  is  not  sued  nor  distrain- 
ed, he  shall  have  judgment,  but  no  execution  for  the  present. 

So  in  a  writ  of  dower  against  the  heir,  if  he  plead  that  the  demandant  de- 
tains the  evidence,*  he  shall  have  judgment  presently,  with  a  Cesset  executio. 
But  in  the  case  of  estovers,  the  plaintiff  shall  be  barred,  for  at  the  time  of  the 
action  brought  he  has  np  right  of  estovers,  but  it  is  in  suspense,  and  therefore  it 
is  not  a  perpetual,  but  a  temporal  bar,  and  if  he  re-edify  his  house  in  the  same 
place,  he  shall  have  his  estovers  again.  And  so  I  think  if  he  had  pulled  down 
his  house  and  built  it  again.  Tamen  quctre,  if  he  bring  an  assise,  or  Quod  per- 
mitiai  for  his  estovers  where  his  house  is  down,  and  judgment  passed  against 
ium;  if  he  shall  not  be  barred  finally,  rather  than  where  issue  in  tail  in  a 
formedon  is  barred  by  warranty  and  assets,  and  then  aliens  the  assets 
agmnst  his  issues,  yet  the  bar  stands,  which  should  not  but  for  the  judg- 
ment. 

Upon  the  second  point,  two  several  branches  are  considerable,  besides  the 
first  point  before  spoken  of. 

First,  If  that  part  of  the  manner  of  tithing  by  the  venison  be  not  so  arbi- 
trary and  at  the  choice  of  the  owner  of  the  park,  that  if  there  be  no  deer 
killed,  that  the  parson  cannot  complain,  but  must  content  himself  with  the 
two  shillings. 

(1)  QiuBre,  What  was  the  judgment  in  this  detained,  (determined)  and  tithes  should  be 

case  ?    Answer,  according  to  Moo.  86d«  the  paid  in  kind  (Marg.  note,  Hob.  Rep.) 

court  were  divided  in  opinion.    NicolU  and  It  appears  from  the  report  of  Poole  ▼.  Rey- 

Hobart,  that  the  modos  did  continue  notwith-  nold,  Hutt  57.  post,  tliat  this  case  was  never 

standing  the  disparking.     Wmeh  and  fTor-  adjudged. 

hirtcHf  that  by  the  disparking,  the  modos  was  2. 4.  Co*  86. 

.  YOJ4.  I.  '^  o  Again, 
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1614.  Agan^  tho«^  ibe  vtaokoa  caniiot  be  had  in  kind  oul  of  that  ground,  ytt 

whether  the  panon  may  not  have  recompense  for  it  by  suit  in  the  ecdefliasticak 
court  according  to  a  valuation^  as  it  was  cammumbiu  oaiw^  when  the  park  stood* 
As  to  the  first  branch  of  this  point,  I  shall  proceed  by  degrees. 
First,  If  all  the  deer  should  .die  of  some  disease,  I  am  of  opinion,  that  the 
owner  were  not  bound  to  replenish  it  to  support  his  form  of  tithing,  no  BDoce 
than  the  lessee  to  repair  his  house  destroyed  oy  tempest. 

Also  the  owner  may  kOl  two  deers  yearly,  and  pay  no  shoulder  3  and  I  am 
of  opinion^  that  the  custom  were  as  ^kmI  if  it  were  to  pay  a  shoulde;'  of  the 
twentieth  deer  yearly ;  and  then  he  might  kill  nineteen  without  paying  any 
tithe  venison. 

So  then  the  question  must  rest  merely  upon  the  wilful  default  of  the 
owner  s  disparking ;  whereupon  it  is  to  be  marked,  that  the  two  shillings  a  year 
is  certain,  and  su|icient  of  itself  to  have  made  a  modus  decmandi  without  the 
help  of  the  casual  venison,  so  as  it  cannot  fall  into  a  non  decknando,  for  want  of 
the  venison. 

But  if  it  had  been  casual  and  failed,  it  had  been  doubtful,  not  only  becaase 
of  the  failing,  but  because,  of  the  original  weakness  of  such  a  composition  of 
modus  decinumdi ;  for  since  the  tithe  in  kind  is  an  inheritance  certain,  it  is 
against  nature  that  it  should  be  extinguished  by  a  recompense  that  is  not  aa 
perdurable,  though  not  so  valuable  as  itself  $  like  the  very  case  of  an  exchange, 
and  upon  the  reasons  of  Ffmoit's  case,  Co.  lib.  4.  where  it  is  reserved,  that  a 
jointure  made  to  a  woman,  must  be  for  her  own  life,  and  not  the  life  of  ano- 
ther. But  suppose  that  there  were  an  ancient  composition,  that  the  parson 
,  should  have  the  third  part  of  the  profits  of  a  court  of  a  manor  for  his  tithes, 
and  then  the  tenancies  should  escheat,  so  as  the  court  were  dissolved  ;  whether 
the  tithe  should  revive. 

And  now,  to  the  case  in  question,  the  composition  in  the  creation  did  carry 
in  it  recompense  upon  the  tithe,  part  certain,  that  is,  two  shillings  a  year : 
and  part  uncertain,  casual  and  visibly  depending  upon  the  will  of  the  owner 
of  the  land  \  as  if  the  parson  had  said  in  the  beginning  (for  now  you  mnaa 
imagine  the  form  of  the  agreement  or  composition  by  consent  of  the  patron 
and  ordinary  as  the  prescription  lays  it,)  I  will  take  for  my  tithes  of  my 
ground  two  shillings  a  year,  and  if  you  kill  any  deer  in  it  you  shall  give  me 
of  every  third  deer  a  shoulder  ;  for  modus  et  conventio  fadunt  kgem,  1 9  H.  6. 
36.  L.  S.  granted  to  I.  N.  common  in  his  land,  quandocunque  aoeria  sua  taint, 
if  he  employ  the  land  to  till,  or  let  it  lie  fresh,  the  grantee  has  no  remedy.  And 
so  is  the  book  of  1 7  Edw.  3.  26.  Now,  suppose  that  sneh  a  common  were 
granted  for  composition  of  tithe,  31  Edw,  3.  Fitz.  annuity,  28.  A.  grants  aa 
annuity  to  B.  till  he  be  promoted  to  a  benefice  quod  duxerit  wxeptandum.  Elec- 
tion is  given  to  him,  and  therefore  he  may  refuse  for  ever,  6  Ed.  6.  Dyer^  70, 
if  a  man  grant  the  office  of  a  keeper  of  his  park,  yet  he  may  dispark.  So,  if  he 
grant  the  stewardship  of  his  courts,  he  may  release  his  rents  and  sorvioes.  If 
I  were  bound  in  an  obligation  to  give  you  a  shoulder  of  every  third  deer  which 
I  kill  in  my  park,  yet  I  may  dispark  it.  So  these  are  not  within  the  mk, 
that  a  man  should  not  by  his  ovna  act  defeat  or  frustrate  his  own  grant,  but  it 
is  to  use  the  liberty  that  I  reserved  to  myself  upon  my  grant  standing  with  my 
grant,  which  was  at  the  first  made  arbitrary.  And  therefore  is  not  like  the 
case  of  Dcpcenportt  Co.  lib.  8.  144.  where  the  words  there  are  no  more  than 
the  law  spake,  and  therefore  were  void.  But  it  would  have  been  otherwise,  if 
the  case  had  been  thus.  If  the  vicarage  fall  void  whilst  the  parsonage  shall 
remain  in  his  hand  un-aliened  3  and  the  like  I  say  of  6  Edw.  3. 54.  in  the  case 
of  Thurston  de  Holland. 

A  second  reason  b,  that  the  composition  is  on  both  sides  executed,  fixed, 
and  stated,  so  that  though  the  parson  cannot  enjoy  his  modus  decmandi,  yet  he 
cannot  resort  to  the  tithes  in  kind,  the  rather  as  this  case  is,  where  a  part, 
that  is  to  say,  two  shillings,  is  still  due  and  payable,  so  as  it  is  not  fallen  into 
a  non  decmando. 

Wherein,  first  to  remove  that,  which  blears  the  eyes,  which  is,  that  because 
the  tithe  is  supposed  (o  be  given  originally  for  this  recompense  of  money  and 
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▼enitcHi^  and  therefore  if  tbe  recompense  be  detained^  the  tithe  must  revive. 
And  it  18  compared  to  annuities  ^^rantedjirD  anuUio  mpe7uieiuh,that  for  defi&alt 
of  connsd  the  annuity  ceases.  And  so  of  some  other  cases  ^ich  have  been 
put,  whereof  I  will  make  mention  in  particuLu*,  and  therefore  I  must  begin 
with  the  consideration  of  the  nature  and  operation  of  a  grant  of  one  thing  for 
another. 

Whereupon  I  lay  this  ground,  that  regularly  this  word  (pro)  or  in  consi- 
deration does  not  import  a  condition,  or  make  the  grant  defeasible,  though 
the  thing  taken  in  lieu  be  either  taken  away  by  the  ^ver  wrongfully,  or  by 
any  other  person  upon  a  just  title,  so  as  the  thing  given  be  wholly  lost.  And 
therefore  if  I.  S.  give  W.  acre  to  I.  N.  for  B.  acre,  and  so  ^  cowotno,  without 
^e  word  of  exchange,  it  will  be  not  dejfeasibk,  nay,  more,  if  they  use  the 
proper  word  of  exchange,  and  that  be  executed,  a  wrong^l  entry  of  either  party 
will  do  no  hurt,  but  a  rightAil  eviction  will.  But  without  the  proper  word  of 
exchange,  though  perhaps  it  were  meant  in  the  nature  of  an  exdumge,  it  will 
not  defeat. 

But  it  is  true  that  the  word  {pro)  in  some  cases  has  the  force  of  a  condi-* 
tion,  when  the  diing  granted  is  executory,  and  the  consideration  of  a  grant  is 
a  service  or  some  o&er  like  thing,  for  which  there  is  no  remedy  but  the  stop- 
ping of  the  thing  granted,  as  in  the  case  of  annuity  granted  for  counsel,  or 
for  doing  the  office  of  steward  of  a  court ;  or  the  service  of  a  captain,  or 
keeper  of  a  fort.  UghiretCs  case,  Co.  7.  lib.  And  in  those  cases  the  condi- 
tion is  not  precedent,  and  therefore  needs  not  to  be  averred  performed,  when 
the  annuity  is  demanded  :  and  these  cases  are  within  tbe  reason  of  an  exchange, 
where  the  land  given  is  evicted ;  for  here  the  failure  of  counsel  or  service  is  a 
kind  of  eviction  of  that  which  is  to  be  done  for  the  annuity,  inasmuch  as  he 
has  no  means  either  to  exact  the  counsel  or  recompense  for  it,  but  to  stop  the 
annuity. 

And  it  is  to  be  noted,  that  this  has  so  far  the  force  of  a  condition,  that 
being  denied  once,  it  avoids  the  annuity,  not  for  that  one  payment,  but  for 
ever,  which  is  to  be  noted  for  use,  after  in  the  principal  case,  5  Hen.  7. 10. 
I  covenant  with  I.  S.  to  give  him  ten  pounds  to  serve  me  a  year ;  in  his  action 
for  his  money  he  must  count  for  his  service  done,  and  it  seems,  though  he  had 
covenanted,  i  conseroo,  to  serve  me ;  for  though  in  that  case  I  might  have  an 
action  for  the  service,  yet  it  is  not  as  of  an  estate  vested  of  land  of  inheritance, 
as  the  case  is  here. 

In  another  case  it  works  by  condition  precedent,  as  in  all  personal  contracts ; 
as  I  sell  you  my  horse  for  ten  pounds,  you  shall  not  take  my  horse  except  you 
pay  me  ten  pounds,  18  Edw.  4.  5.  and  14  Hen.  8.  22.  except!  do  expressly 
give  you  day ;  and  yet  in  this  case  you  may  let  your  horse  go,  and  have  an 
action  of  debt  for  your  money,  and  so  may  the  tailor  retain  the  garment  till 
he  be  paid  for  the  making,  by  a  condition  in  law.  ^ 

So  ir  I  retain  one  to  serve  me  a  year  for  ten  pounds,  he  cannot  demand  the 
ten  pounds,  but  he  must  aver  he  hath  served  me  out  the  year.  And  32  Ed.  1. 
ff.  Avowry,  245.  an  avowry  was  made  for  not  repairing  a  park-pale  anew,  the 
tenant  answered  that  his  tenure  was  to  repair  for  the  old  pale.  And  Catesby, 
15  Edw.  4.  4.  puts  it  of  a  grant  to  make  a  new  pale  for  the  old,  and  bolden 
in  both  cases,  uiat  if  the  old  pale  be  withholden,  he  needs  not  to  make  a  new, 
for  here  is  no  remedy  for  the  old  pale,  and  perhaps  neither  in  case  of  tenure 
nor  of  grant)  in  this  case  the  detaining  of  the  old  pale  will  discharge  more 
than  for  that  one  time,  for  in  that  case  the  old  is  allowed  towards,  or  for  the  new 
pale  per  vices  ;  not  so  in  the  annuity  granted  pro  consiUo,  which  is  totally  for 
counsel,  and  therefore  will  extinguish  wholly.  And  the  case  9  Ed.  4.  fbl.  20. 
and  15  Edw.  4.  fol.  4.  is  full  in  this  point ;  for  there  was  a  composition  be- 
tween the  Abbot  c/£  Sempringham  and  the  Master  of  Burton- Lazer,  whereupon 
the  master  granted  that  the  abbot  should  have  certain  tithes,  without  contra- 
diction; and  the  abbot  granted  him  forty  shillings  a  year  out  of  the  house  for 
the  same.  And  the  opinion  was,  that  though  the  master  take  away  the  tithes, 
yet  the  abbot  nrast  pay  the  rent,  for  both  parts  are  executed,  and  either  party 
has  remedy  for  Uie  wrongful  detaining ;  W  Needham  says,  that  if  the  rent 
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•  1614.  had  been  granted  pra  dedmis  habendu  absque  cahmnid,  it  would  have  been 
cowpsa  otherwise  perhaps.  Graye*s  case,  Co.  lib.  5.  fol.  78.  is  fiill  to  this.  If  one  bad  a 
comQion  in  my  gi-ound  time  out  of  mind,  and  has  paid  me  for  it  hens  and 
eggs,  yet  this  is  not  entire,  that  he  need  declare  of  both  parts,  because  it  is 
no  condition,  and  consequently,  though  he  refuse  to  pay  the  eggs,  tbat  he 
should  hold  the  common.  But  if  it  ^ere  conditional,  as  in  the  case  of  Pot- 
toatery  there,  paying,  or  to  pay,  because  in  that  case  there  is  no  remedy  as  in 
the  former  by  distress,  will  be  taken  conditionally. 

Another  reason  that  the  tithe  in  kind  cannot  be  restored  is,  because  the  tithe 
in  kind  is  actually  discharged  and  extinct,  for  now  that  which  of  common  right 
should  have  been  the  tithe,  is  made  of  the  same  nature  with  all  the  rest  of  the 
fruits  lay  fee,  so  as  if  the  owner  should  through  ignorance  of  his  case  set  ou^ 
a  tenth,  yet  if  the  parson  should  take  it,  the  owner  might  bring  an  actiou  of 
trespass  as  for  any  other  part  of  the  fruits :  and  if  the  parson  sue  for  tithes  in 
kind,  the  owner  shall  have  a  prohibition  for  drawing  his  lay  fee  ad  aliud  exama. 
On  the  other  side,  that  that  was  given  in  lieu  of  tithe  is  become  part  of  the 
inheri^nce  of  the  parson,  and  part  of  his  spiritual  fee,  for  which  he  shall  have 
remedy  in  the  ecclesiastical  court.  So  in  the  case  of  the  bishop  of  Winchester, 
Co.  lib.  2.  fol.  45.(1)  where  the  land  of  the  bishop  being  discharged  of  tithes, 
was  discharged  in  the  hands  /  of  lay  farmers  as  mere  hj  fee,  and  the  bish<^ 
could  not  deniand  tithe  of  his  farmers,  for  there  is  no  tithe  for  all  his  lay  fee. 
.  And  so  also  the  case  of  Pigot  v.  H€me{2)  there,  where  it  is  prescribed,  that 
the  lord  of  a  manor  had  used  to  pay,  time  out  of  mind,  a  pension  to  the  parson 
for  tithes  of  his  manor  and  tenements,  and  had  the  tithes  of  it  for  it,  and  he 
sues  for  those  tithes  in  the  spiritual  court,  for  it  was  instead  of  the  true  and  spi- 
ritual tithes,  though  in  lay  land;  otherwise  here  where  it  is  discharged. 

And  8  Edw.  4.  13.  F.N.B.41  G.  and  43  K.(3)  a  prohibition  upon  prescrip- 
tion upon  discharge  of  the  tithes  for  lands  given  to  the  parson,  and  if  the  parson 
alien  the  land  with  consent  of  patron  and  ordinary,  or . suffer  a  recovery  wherein 
aid  is  prayed  of  them,  as  Fitz.  N.  48.  b.  is,  I  am  of  opinion  that  as  his  suc- 
cessor can  have  no  Juris  utrum,  so  he  cannot  resort  to  his  tithe. 

And  so  the  Reg.  fol.  38.  upon  discharge  of  tithe  by  parson,  patron,  and  ordi- 
nary, for  laud  given  unto  the  parson  and  his  successors,  runs  thus,  Et  qma  dit- 
cussio  hujusmodx  donatioms  et  concessums  de  laico  feodo  in  curid  nostra  et  oBi 
tractari  debet,  vobis  prohibemus,  SfC,  tie  placitum  aliquod  laicum  feodum  tan- 
gens,  Spc, 

Also,  the  writ  counts  as  well  the  grant  of  the  land  as  the  grant  of  tithes,  by 
fee.  In  all  these  cases,  if  the  thing  given  were  aliened,  which  cannot  be  without 
the  parson,  patron,  and  ordinary,  who  have  absolute  power,  or  were  evicted,  yet 
the  discharge  must  stand  for  the  reasons  before  mentioned.  And  because  there 
is  nothing  in  the  prescription  that  enforces  a  condition,  but  rather  only  a 
consideration,  which  is  the  mere  difference  whereupon  Graye's  case,  Co.  lib.  5. 
ipV  78.  stands.  Now  there  is  nothing  in  this  case  that  can  enforce  an  abso- 
lute dissolution  of  the  composition.  For,  as  it  is  said,  there  is  nothing  to  let, 
but  the  park,  or  ground  may  answer  tithe  hereafter.  And  to  say  that  tithe  in 
kind  may  be  required  in  the  mean  time  is  absurd,  both  because,  as  I  observed, 
if  it  be  a  condition,  it  must  destroy  the  whole  estate }  and  also  because  there 
cannot  be  an  inheritance  in  modus  decimandi,  and  at  the  same  time  tithe  in 
kind  contra  modum  decimanS.  And  if  it  be  a  reason  sufficient  in  this  case  to 
demand  tithes  in  kind,  because  the  modus  is  defrauded ;  by  the  same  reason 
every  wilfid  denial  of  a  modus  will  give  the  like  advantage  3  whereas  though 
it  be  alwmlaid  in  the  prohibition,  that  the  modus  is  tendered,  yet  that  is  never 
toaversed,  nut  only  the  prescription  it  self  de  modo;  because  that  the  denial  does 
not  alter  the  right,  but  you  may  and  must  sue  for  it  as  in  other  wrongs. 

And  though  for  the  time  that  there  are  no  deer  in  the  park,  there  can  be  no 
venison  according  to  the  modus  decimandi,  yet  the  park  may  be  restored  and 
ceplenished  at  any  time  3  and  therefore  there  can  be  no  extinguishment  of  the 
modus;  and  both  tithes  cannot  stand  together,  the  fnodus  decimandi  of  the  inben- 
tance,  as  being  extinct,  and  the  tithe  in  kind  as  it  were  hac  vice. 

.   (1).  Ante,  119.  («)  ilnle,  135.  (S)  Ante,  44.  _ 
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The  last  great  question  is.  Whether  the  vicar  in  this  case  can  hare  any  re-         1614. 
medy  for  the  loss  he  sustaii^s^  in  that  he  has  liot  the  shoulders,  nor  can  have 
them,  because  there  are  none.   Wherein  the  doubt  consists  in  this,  how  he  can 
have  recompense  for  that  which  is  not. 

I  answer,  that  wheresoever  I  suffer  an  injury  joined  with  a  loss,  the  law  shall 
give  me  a  remedy  and  recompense  according  to  my  certain  or  uncertain  loss, 
yea,  and  sometimes  where  the  thing  is  not  in  being,  but  utterly  extinguished. 
If  the  case  here  were,  that  he  should  have  yearly  two  deer  out  of  the  same  park, 
the  disparking  would  not  hurt,  for  he  should  have  the  value  ever ;  and  so  likewise 
where  ne  sets  not  out  his  tithes  nor  pays  the  modus  ;  for  nwmnus  est  vofio^, 
as  it  is  the  law  and  measure  of  all  things,  for  no  man.ever  doubted(l)  that  the 
non-payment  of  the  modus  restored  the  tithe  in  kind,  though  it  be  alleged  of 
form  that  he  was  ready.  And  therefore  if  a  roan  have  common  of  estovers  in  my 
woods,  so  many  loads  by  the  ye^r  certain,  and  else  uncertain,  as  much  as  he 
shall  spend  in  fires  and  in  repairs  of  his  house ;  if  I  stub  up  this  wood,  so  as 
tbere  Beither  is  nor  will  be  any  wood  again,  yet  he  shall  have  an  assise,  from 
year  to  year  of  his  common  of  estovers,  whereof  these  consequents  follow  ; 
first,  that  the  inheritance  of  the  common  of  estovers  doth  remain,  notwithstand- 
ing that  there  are  no  estovers,  for  else  he  could  not  have  an  assise,  wherein  he 
must  declare  of  his  inheritance  or  freehold  at  least  by  grant,  or  by  prescription. 
Next  he  shall  recover  a  seisin  of  those  estovers  which  are  not  in  being, 
whereof  he  is  supposed  to  be  disseised,  and  also  damages,  not  according  to 
ihat  which  it  now  yields,  but  according  to  that  value  that  it  yielded  com" 
munibus  atmis,  though  it  were  uncertain.  So  in  Marie  n  case.  Coke,  lib.  9. 
fol.  111.  If  any  man  feed  in  a  common  wrongfully,  every  commoner  may 
have  an  action  of  the  case  against  him  ;  and  by  the  same  reason,  if  the  lord  of 
the  soil  plough  it  u^,  or  make  a  water  of  it,  every  freeholder  may  have  an  assise, 
and  every  copyholder  an  action  of  the  case ;  and  yet  at  this  time  there  was  no 
pro£t  of  common  at  all,  and  the  possibility  of  restoring  of  it  less  than  in  this 
case  5  and  therefore  there  can  be  no  reviving  the  very  tithe  which  must  be  for  the 
inheritance  or  not  at  all. 

Touching  the  uncertainty.  If  a  man  grant  an  advowson  with  warranty,  and 
the  tenant  in  a  writ  of  right  of  advowson  vouch,  he  shall  have  (if  he  lose)  re- 
compense in  value  in  land,  or  other  certain  profit,  and  yet  the  advowson  itself 
is  utterly  of  an  uncertain  value.  So  of  a  liberty,  bona  et  catalla  felonum,  Sfc 
which  may  be  valued  by  ah  estimate  communibus  annis,  if  I  let  my  bona  et 
catalia  or  profits  of  court,  rendering  rent,  it  is  no  plea  in  debt  for  my  rent, 
diat  be  had  no  profits  that  year ;  but  if  the  lessor  discharge  or  release  all,  other- 
wise it  may  be,  but  here  is  no  perpetual  discharge. 

But  the  very  case  seems  to  be,  P.  1 8  El.  Dy.  349.(2)  where  the  case  is,  that 
the  manor  of  Ellington,  whereof  an  abbot  was  seised  at  the  time  of  the  disso- 
lution lying  within  the  parish  of  Pykerke,  and  so  used  to  pay  only  tithe  wool' 
and  lamb  time  out  of  ^mind,  and  now  the  land  being  used  to  meadow  and 
tillage,  the  parson  demands  the  tenth  of  hay  and  com  :  and  by  the  opinions  of 
the  justices  and  clerks  of  the  King*s  Bench,  prohibitions  are  usual  in  such  cases 
by  force  of  the  word  [discharged]  in  the  stat.  31  H,  8.  For  modus  decimandi 
discharges  all  other  manners  of  tithing ;  quod  nota  for  the  use  before,  that  where 
there  is  a  modus  decimandi,  the  tithe  in  kind  is  utterly  extinct  and  discharged : 
and  note  that  if  a  man  have  a  manner  of  tithing  of  land  arising  upon  the 
ground,  and  he  turn  his  ground  to  another  use,  it  shall  neither  faU  to  a  non 
decimation,  nor  tp  a  restitution  of  the  tithe  in  kind^.but  to  an  allowance  by 
estimate  of  the  ordinary  profit  that  the  form  of  tithing  was  wont  to  yield. 
But  qu€tre,  whether  that  case  shall  not  be  helped  by  force  of  the  statute 
31  H.  8.  by  which  also  unity  of  possession  is  holden  a  discharge  of  payment  of 
tithe>  though  no  discharge  in  right.  And  although  it  may  be  true,  that  in  that 
case  the  land  lay  always  to  wool  and  lamb,  so  as  there  could  be  no  other,  but 
it  was  indeed  the  tithe  in  kind,  and  so  not  prescriptible }  yet  when  the  pre- 
cription  is  beyond  memory,  it  may  well  stand  that  it  was  so,  when  the  land 
vraa  employed  to  com,  for  the  contrary  appears  not.  And  again,  if  the  owners 
biul  not 'used  to  pay  time  out  of  mind  the  just  tenth  of  the  wool  and  lamb,  but* 

(1)  Apprehended,  (2)  Ante,  65. 
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if  the  land  be  turned  to  other  use,  at  of  grain  or  o£  hay,  the  fonn  of  tithing 

caimot  change,  except  you  will  say,  that  he  shall  pay  such  a  proportioii  of  the 
fruits  it  now  yields^  as  it  did  of  the  other :  so  the  modus  should  be  m  the  |»o* 
portion^  not  in  the  kind  of  profit;  yet  that  will  not  serve  as  the  case  may  be : 
as  if  there  be  such  a  proportion  of  lamb^  or  so  much  in  money  for  them  at  the 
pleasure  of  the  tenant.  And  note  that  the  statute  31  H.  8.  was  necessary  in 
that  case,  because  the  di3S(dutian  else  would  have  ceased  the  privilege;  whereas 
in  this  case  there  is  no  cause  of  cesser,  because  it  depends  not  upon  any  tbing 
that  ceases.  But  it  seems,  that  had  not  the  statute  of  dissolution  provided  for 
the  continuance  of  the  privilege  of  abbeys,  they  had  all  died  $  so  then  it  seems 
that  the  very  tithe  had  revived,  quart. 

Now  a  woni  of  the  exception : 

It  has  been  said,  that  the  prescription  of  the  fnodua  decmumdi  is  not  well  laid, 
because  the  park  concerning  which  the  prescription  should  be,  is  not  laid  to  be 
by  prescription,  but  only  laid  to  be  antiquus  parcua. 

whereunto  I  answer  two  ways : 

First,  that  the  prescription  is  laid  not  in  the  park,  but  in  an  140  acres  in 
Cowfield,  late  parcel  aijwdam  antiqui  parci,  and  that  the  tenant  and  farmers  of 
the  same  140  acres  have  used  to  pay  unto  the  vicar  of  Cowfield  two  shillings 
yearly,  and  one  shoulder  of  every  third  deer  killed  within  the  park  in  satisfac- 
tion of  all  tithe  payable  for  the  140  acres. 

Again,  the  liberty  of  park  is  not  in  question,  but  a  form  of  tithing  coa- 
ceming  the  park,  and  therefore  no  cause  to  lay  the  prescription  in  the  paik^ 
according  to  the  rule  in  the  bishop  of  Salisbury's  case,  Co.  lib.  10.  fol.  59. 
wbere  one  claims  the  office  of  a  surveyor  by  grant  fromjfche  predecessor  bishop 
with  a  fee,  and  avers,  that  the  same  was  antiquum  qficnon,  and  it  was  held 
nought,  because  he  claimed  the  office  itself  by  prescription ;  so  here,  if  he 
were  impleaded  in  a  quo  foarranio,  for  the  park  itself,  it  shall  be  no  plea,  to  say 
that  it  was  aniiquus  parcui,  but  there  he  must  plead  a  prescription  for  the  park; 
but  where  another  thing  is  claimed  as  incident  to  the  same,  otherwise  it  is ;  as 
where  a  keeper  claims  profit  of  a  park  by  prescription  he  allies  not  a  pre- 
scription in  the  park,  but  antiquua  parcui  general,  6  E.  6.  Dyer.  71. 

But  if  the  disparking  be  a  point  material,  it  is  utterly  insufficiently  pleaded ; 
for  it  is  a  word  vulgar,  and  even  in  vulgar  sense  uncertain ;  for  common  speech 
takes  a  ground  disparked,  when  only  the  deer  are  taken  away,  though  the  pale 
stand,  and  the  liberty  of  the  park  be  found.  But  it  is  a  word  utterly  unknown 
to  the  law,  and  therefore  can  bear  no  issue  without  more  certainty;  and  the 
particulars  of  disparking  are  only  that  the  deer  were  utterly  destroyed,  and  the 
ground  turned  to  arable  and  pasture ;  so  the  pale  may  stand  and  the  liberty 
perfect,  and  so  may  be  restored  in  mtegro  at  any  time.  Another  gross  fault  is, 
that  he  laid  the  duparking  to  be  by  the  occupiers  and  possessors,  and  not  by 
the  ovmers. 

M.  12  Ja.  A.  D.  1614.    B.  R, 
Dotcnes  v.  Hackseby.     [2  Bulstr.  289-] 

If  tfter  1  probi-  TN  an  attachment  upon  a  prohibition,  for  proceeding  in  the  spiritual  court,  in 

lution  granted,  M-  a  guit  after  a  prohibition  granted  upon  a  modus  decmandi. 

awirfOT  tile  ^^^'  ^'  ^'   i  *>»▼«  seen  a  good  record,  in  the  time  of  King  B.  3.  that  if  a 

slune  tithes,  an  ^^^''^  proceed  contrary  to  a  prohibition,  that  not  only  an  attachment  shall  be 

i^ttachmentlief,  granted  for  the  King,  but  a  special  action  upon  the  case  for  the  party  also,  for 

and  also  (ac-  this  prosecution  thus  against  him }  for  that  ubiamque  at  tnjurta  ibi  damnum 

cording  to  sequUur  to  the  party,  for  which  he  shall  have  his  action  upon  the  case ;   and 

oTthe  S!^e  ftir  ^'^^'  ^^'  ^^'  ^^^'  ?^-  ®-  **"  tla»  case  J  an  action  of  trespass  upon  the  case 
tlie  party  brought  by  one  having  served  one  with  a  prohibition,  and  delivered  the  same 

grieved.  unto  him,  for  that  he,  iUud  breo€  ibidem  in  hUo  profecit,  4*  pctSbus  sms  coneul" 

cavii,  and  contrary  to  this  did  prosecute  his  suit,  in  eSdan  curid  ckridianiiatis, 
in  contempt  of  the  King,  and  to  the  damage  of  the  party,  &c.  the  principal 
cast  here  was,  the  defendant  libelled  in  the  ^iritoal  court,  for  tithes  in  kind ;  a 

modus 
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flRO(Atf  liiecMMDuS  pleaded  >  and  upon  this  a  prohibition  granted;  »nd  affcerward<  '  1614. 
he  Kbek  again  there  for  these' tithes.  A  recaption  is  by  the  common  law^  if  a 
nan  distrains  onoe  for  rent  and  alter  distrain  again  for  the  same  rent,  which 
he  ought  not  to  do»  as  appears  by  Fits.  Nat.  Bre.  lol.  71 .  £.  here  he  libeUed  for 
tithes  in  the  year  1610,  a  modm  decmumdi  pleaded,  and  ar  prohibition  granted  $ 
afterwanls  he  libels  again  for  tithes  in  kind  for  the  year  1611 ;  this  he  may  well 
do,  being  out  of  the  first  prohibition ;  as  estrq)ements  are  to  be  taken  strictly,  so 
shall  inhibitionB;  he  may  well  libel  again  for  the  same  tithes,  but  not  for  these, 
in  the  same  year,  and  for  which  be  was  prohibited  So  sne ;  the  whole  court 
i^greed  in  this  deariy,  that  if  he  libelled  the  second  time  for  these  tithes,  in 
specie,  for  whidi  before  he  was  prohibited ;  if  he  thus  sue  again,  an  attach- 
ment lies.     ^     ' 

BoDD^UDOx.  For  other  tithes,  due  for  another  year,  he  is  not  prohibited,  but 
ooly  Dot  to  sue  again  fior  jthe  same  thing,  for  which  he  was  before  prohibited ; 
but  as  for  any  o&er  tithes,  he  is  left  at  large  to  libel  again  for  them,  but  not 
fior  those  contained  in  the  first  prohibition:  and  so  the  rule  of  the  court  was,  that 
if  the  libel  be  for  the  same  tithes  in  the  former  prohibitioo,  that  an  attachment 
be  granted  for  this  his  contempt,  and  the  party  also  to  have  his  special  action  . 
upoo  the  case,  for  this  unjust  vexation. 

CoKB.  For  this  I  can  shew  a  very  good  and  an  ancient  record  in  the  time 
of  £.  3.  this  being  a  very  great  oontempt  of  justice^  and  of  the  law,  for  him  to 
libel  again  for  the  same  thing  in  the  spiritual  court,  before  prohibited ;  but  if 
he  libel  for  tithes  due  in  another  year,  or  if  it  be  in  the  same  year,  but  for 
other  tithes,  this  libel  is  good ;  otherwise  it  is,  if  he  libel  for  the  same  tithes^ 
in  the  first  libel  and  prohibition  contained. 

M.  12  Ja.  A.  D.  I6l4.     Chanc. 
Hungate  v.  Crooke.    [Toth.  185.]  lib.  B.  fo.  748  &  410.  A  oommiawiQ 

THE  plaintiff  being  a  common  person  having  a  lease  of  tithe  in  kind  which  ^^  ^^^  ^^  ^ 
has  for  a  long  time  been  obscured  by  union  or  otherwise;  ordered,  that  a  fiea  of  tithes, 
commission  should  go  forth  for  setting  out  meadow  and  other  grounds  in  lieu  which  had  beea 

thereof.    (Look  in  Hil.  lib.  B.  1  IJa.  fo.  1202.)  |?°f  ^^^ 

^  '  daring  a  leue. 

H.  13  Ja.  A.  D.  1614.    B.  R.    JFbs/er  v.  Hyde.    [1  Ro.  3S2.] 

A   PROHIBITION  was  granted  to  the  spiritual  court,  for  that  they  woidd  Booadaries  of 
•^  tiy  the  boundary  of  a  parish,  which  is  triable  at  common  law^  and  the  p*riah«s  are  to 
plaintiff  in  prohibition  for  title  shewed  that  the  parsonage  appropriate  came  to  ^  *^  «tcoin- 
the  crown  by  the  statute  of  dissolution,  and  that  Queen  Mary  granted  it  to  a  "'^'^    ^* 
corpofation  i^ho  leased  it  for  a  certain  term  to  him,  but  did  not  shew  the 
letters  patent  nor  the  deed  of  grant  from  the  corporation;  and  thereupon  a  de- 
murrer iu  law  for  a  consultation,  for  this  is  resolved  not  to  be  good.  Co.  10. 
Dr.  LnfieldCs  case,(i)  —  Coke.  We  will  have  the  letters  patent,  and  the  deed 
shewn  to  usd  latert,  for  the  default  of  not  pleading  them;  a  consultation  shall 
not  be  granted  to  enable  the  spiritual  court  to  try  the  limits  of  a  parish  :  and 
afiterwards  they  took  issue  by  consent. 

(1)  iiate.  Sf9. 

H.  13  Ja.  A.  D.  1614.    C.  B.    HoskMs  Case.    [Hob.  115.] 

TXOSKINS  sued  in  the  ecclesiastical  court,  for  all  the  tithes  of  the  ground  A  panon  li- 
•■"'•  of  one  Eve,  who  prayed  a  prohibition  upon  surmise,  that  the  Queen  was  ^'^  ^^  ^ 
seised  of  two  parts  of  the  tithes,  and  had  granted  them  to  one  Weston ;  and  o^JJ^hoAwed 
so  conveys  them  to  another,  to  whom  he  had  paid  those  two  parts.    Now  the  title  to  two-     / 
parson,  by  Seijeant  Harris,  prayed  consultation  for  the  third  part,  but  it  was  thirds  in  another 
denied  him,  because  his  consultation  cannot  be  granted  but  according  to  his  to  whom  be  had 
libeL    Therefore  he  must  Ubel  for  the  third  part  de  now.     Qwrt  if  he  might  J^***?^.*^" 
not  have  had  a oonsultetion  as  to  the  third  part  only.  SepaiSon  imsJ 

Bbel  de  novo  for  the  other  third  part 

H.  13 
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1614; 

v.,1^.^,^.       H.  13  Ja.  A.  D.  1614.    C.  B-    Shelton  v-  Montague.  [Hob.  118.] 

1.  A  prescrip-  TM^ILLIAM  SbeltoD,  Esq.  brought  a  prohibition  aguost  Richard  Men- 
tion that  the  *  ^  tague,  and  declared  that  whereas  he  holds  and  occupies,  and  by  ten  yean 
owners  and  oc-  last  past,  held  and  occupied  one  hundred  acres  of  land,  and  ten  acres  of  wood, 
tain' Dark  h  d^*^  ^Y^'^K  within  the  bounds  of  the  parish  of  Stamford  Rivers,  in  Essex,  within  a  park 
used  to  pay  £4  there  called  Ungar  Park,  being  part  of  the  said  park  which  extends  itself  as  wdl 
in  fnll  satisfac  into  the  parish  of  Ungar  (Ongar)  as  Stamford  Rivers  ;  and  whereas  the  said 
tion  of  all  tithes  William  and  all  the  occupiers  of  that  pai^  of  the  same  park  that  lies  in  Stam- 
of  the  said  £q|.j  Rivers,  &c.  time  out  of  mind,  have  paid  and  used  to  pay  to  the  parson  of 

Kood?  *'   ^        Stamford  Rivers  aforesaid,  &c.  yearly,  &c.  four  pounds  in  full  satisfaction  and 
S.  Erery  modut  discbarge  of  all  the  tithes  of  the  said  grounds,  which  four  pounds  the  pafson 
is  a  discharge  of  had  SO  accepted.   Whereupon  issue  was  taken  and  found  for  the  plaintiff.  And 
the  natural         now  Montague  moved  in  arrest  of  judgment  for  two  causes  :  first,  because  it 
^    k'  ^\f  ^       ^^  °^^  ^^^  ^^^^  ^^  ^^  parcus  antiquus  to  bear  prescription  as  the  case  of  Ile- 
of*discharae*^8  ^"^^^^  Park,  6  E.  6.  Dyer,  which  was  answered,  that  there  the  prescription 
is  resolved  in      ^^  made  for  the  keeper  which  requires  a  park  and  liberty.     But  here  the  paik 
the  parson  of      was  laid  but  as  land  generally,    llie  second  exception  was,  that  the  prescription 
PeyfarVs case,   was  laid  in  occupiers  and  not  in  owners,  nor  by  way  of  custom  in  the  place: 
which  was  resolved  and  answered  by  the  court,  that  this  was  no  matter  of 
interest  and  inheritance,  but  in  point  of  discharge  5  and  therefore  the  precedents 
were  very  common  in  this  kind,  and  so  15,  16  and  18  £.  4.  inhabitants  may 
prescribe  for  an  easement.     And  I  said  that  the  prescription  in  thb  case  did 
not  so  properly  lie  on  the  part  of  the  parishioner,  for  no  man  can  prescribe  to 
his  own  charge  only,  as  to  pay  four  pounds  per  annum,  but  it  took  effect  rather 
on  the  part  of  the  parson  that  received  it. 

But  the  prescription  indeed  amounts  to  this,  that  the  occupiers  or  parishioners 
have  been  time  out  of  mind  discharged  of  all  tithes  by  payment  of  four  pounds 
per  annum  ;  for  every  modus  dtcimandi  is  a  discharge  of  the  natural  tithe,  and 
so  works  by  Way  of  discharge,  as  it  is  resolved  in  the  parson  of  Peykirke*s  case. 
Dyer  (349.  b.  Ante,  Q^.) 

» 

P.  13  Ja.  A.  D.  1615.    B.  R. 
Owen  V.  The  Parishioners  of  All  Saints  in  Northampton. 
1^15.  [MS.  Calth.  Vol.  2.  pp.  19.  32.]   1  Gw.  278. 

Appropriation,  A  CHURCH  being  appropriated,  and  having  continued  so  for  the  space  of 
sliall  be  tried  at  -^^  sixty  years  without  any  presentation  at  all  having  been  made  to  it ;  one 
common  law.       Owen,  pretending  that  it  was  a  presentative  church,  and  that  it  was  devolved 

to  the  King  by  lapse,  obtained  a  presentation  under  the  king*s  letters  patent, 
and  was  admitted  to  it,  instituted,  and  inducted  -,  and  this  being  the  church  of 
All  Saints  in  the  town  of  Northampton,  and  belonging  to  one  Carye,  as  committee 
of  the  wardship  of  one  Alice  Crompton,  to  whom  it  descended  ^s  a  church  ap- 
propriate, Owen  libelled  against  the  parishioners  for  the  tithes.  To  which  tbey 
mate  an  allegation,,  that  the  church  is  a  church  appropriate,  and  that  Catlin  is 
vicar  of  it,  and  that  they  pay  the  tithes  to  the  owner  of  the  appropriation. 
And  notwithstanding  this  allegation  the  spiritual  court  proceeded  under  a  pre- 
tence that  the  appropriation  was  defective.  And  George  Crake  moved  for  a 
prohibition,  because  an  appropriation  is  now^  become  a  lay-fee,  and  therefore  it 
belongs  to  the  common  la^  to  try  whether  it  be  an  appropriation  or  not.  And 
Coke,  Ch.  J.  ex  assensu,  Croke,  Dodderidge,  and  Hoitohton,  justices, 
was  of  opinion,  that  a  prohibition  should  be  granted ;  for  whether  a  chitfch  be 
appropriated  or  not,  is  a  thing  triable  at  common  law :  for  an  appropriation  by 
reason  of  the  interest  which  the  King  hath  to  present  by  reason  of  lapse,  or  of 
the  minority  of  the  heir  of  his  tenant,  cannot  be  made  without  the  King  s  assent 
under  his  letters  patent^  as  may  be  seen  by  5  E.  3.  &  22  E.  3.  And  where  the 
spiritual  law  is  mixed  with  the  temporal  law,  there,  the  temporal  law  shall 
always  have  the  jurisdiction,  as  being  the  elder  brother.  Besides  it  would  be 
a  mischievous  thing  that  the  spiritual  law  should  try  the  validity  of  an  appro* 

priation,  where  it  has  been  given  to  the  King  by  an  act  of  parliament,  and  by 

the 
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the  King  to  one  of  his  subjects  under  his  letters  patent^  and  so  by  mesne  oon-'  1615. 
▼efances  come  to  several  other  persons ;  for  that  would  be  to  try  the  mhe- 
ritaaces  of  men,  ^hich  it  does  not  bekmg  to  the  spiritual  law  to  do,  but  to  the 
fXNnmoD  law.  Indeed,  the  trial  ci  a  union  and  consolidation  belongs  to  the 
spiritual  law,  because  it  is  made  by  the  ordinary  without  the  assent  of  the 
patron  or  King.  And  Cokb,  Ch.  J.  said,  that  a  reputative  appropriation 
is  given  to  the  King  by  the  statute  of  31  H.  8.  c.  13.  &  37  H.  8.  cap. 
though  it  may  not  be  aq  appropriation  within  the  strict  rales  of  law :  and  for 
that  reason  he  had  known  it  decreed  in  chancery  upon  the  opinion  of  two 
justices,  that  where  an  appropriation  was  made  with  the  assent  of  the  King,  the 
patron,  and  the  ordinary,  it  should  be  given  to  the  King,  notwithstanding  the 
patron  who  assented  was  only  tenant  in  tail,  and  so  his  assent  was  determined 
upon  his  death,  and  therefore  it  was  an  appropriation  in  reputation  merely,  and 
not  in  fact,  at  the  time  of  the  making  of  the  act.  It  has  also  been  lately 
adjudged  in  the  common  pleas,  that  notwithstanding  a  yicar  was  not  endowed 
according  to  the  statutes  of  15  R.  2.  c.  6.  &  4  H.  4.  c.  12.  and  therefore  the 
appropriation  was  void  by  those  statutes,  yet  such  appropriation  being  an  appro- 
priation in  reputation,  was  given  to  the  King  by  the  atwve  statutes,  and  could 
not  be  avoided  for  this  defect.(l)  And  Dodderidgs,  J.  said,  that  there  are 
few  appropriations  in  England  which  have  aU  the  ceremonies  required  by  the 
law  to  the  making  of  an  appropriation. 

This  case  was  afterwards  moved  again  by  Harris,  Serjeant,  who  prayed  that 
the  prohibition  might  be  dissolved,  because  it  appeared  that  there  had  been  four 
presentations  made  in  the  time  of  Queen  Elizaoeth^  and  that  the  profits  consist 
merely  in  oblations,  for  which  there  was  no  remedy  any  where  but  in  the 
spiritual  court.  But^'DoDDKRiDCE,  Croke,  and  HovghtOn,  justices,  would 
not  dissolve  the  prohibition,  because  the  patronage  was  a  lay  inheritance,  and 
the  appropriation  was  now  made  a  lay-fee,  so  that  it  was  triable  at  common 
law :  and  the  prohibition  being  founded  upon  the  appropriation,  it  might  be 
properly  tried  whether  it  be  an  appropriation  or  not  j  and  it  would  be  the 
speediest  course  to  try  it  at  the  common  law.  And  Dodderidge  said,  that  an 
action  of  debt  on  the  statute  of  2  &  3  £.  6.  does  not  lie  for  the  subtraction  of 
oblations. 

(1)  Staffor^s  case,  ante,  182 ;  tide  Orymet  t.  Smith,  ante  95 ;  Huntton  ▼.  Cocket,  ante,  196. 

E.  13  Ja.  A.  D.  1615.    B.  R.    Anon.    [1  Ro.  172.]  ^  modoiof. 

l\rOTA.    It  was  moved  by  Davenport  for  a  prohibition  in  a  Cumberland  case  jo««*  of  «^«  *»»J 
-*-^   that  a  parson  had  libelled  in  the  spiritual  court  for  tithes  of  hay,  and  that  J."o*g*^^4^i|"„  ^f 
there  had  been  a  custom  time,  &c.  to  pay  a  load  of  hay  for  all  tithes  of  hay  i^^  ^^^^  1,^^ 
growing  and  renewing  upon  the  land  where,  &c.  and  he  thought  a  prohibition  thereon,  on  ac- 
ought  to  be  granted  for  that  it  is  a  good  prescription  and  is  not  tithe  in  kind ;  count  of  lisTing 
for  we  have  alleged  that  we  have  used  to  make  the  grass  into  hay  by  our  own  "»■<*«  the  grass 
labour,  whereas,  de  jure,  the  parson  ought  to  do  this  himself,  for  the  tithes  "J^^  ."?^^'  [jj*^ 
ought  to  be  set  out  for  the  parson  when  it  is  cut,  and  is  but  grass  3  and  there-  coiut'decidcd 
fore  this  is  a  good  modus  decimandi.     But  the  prohibition  was  denied  by  the  upon  the  suppo- 
whole  court,  for  that  the  parishioner  ought  to  make  the  grass  into  hay ;  and  so  »ition  that  the 
this  is  but  tithe  in  kind,  which  cannot  be  a  good  modus  decimandi  -—  Coke.  As  ^'^"^^^"1,1, 
if  a  man  should  prescribe  to  pay  certain  sheaves  of  com  for  all  tithe  of  com,       ^^  j^^^  ^     \ 
this  is  not  a  good  prescription  -,  which  was  assented  to  by  the  court,  for  he  Xhej  also  said 
ought  to  make  it  into  sheaves,  and  therefore  a  part  of  what  is  due  in  kind,  can-*  that  a  custonito 
not  be  a  satisfaction  for  the  residue.  —  Coke.  The  payment  of  ten  quarters  of  P"y  certain 
grain  cannot  be  a  satisfaction  for  twenty  quarters.  —  Houghton.  If  a  man  *n^*^of^|i*'"* 
be  obliged  to  pay  ^10.  on  a  certain  day,  if  he  pay  ^5.  on  that  day  in  satis-  ^jii,^,  of  com 
faction,  yet  it  is  no  satisfaction ;  which  was  assented  to  by  Coke  and  Don-  wax  void,  for  it 

to  be  made  into 
sheaves. 

E.  13 
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E.  13  Ja,  A.  D.  1615.    B.  R.    SorreU  v.  Grove.    [1  Ro.  174.] 

Tithes  were  u-  QORRELL  sued  Grove  in  the  spiritiud  coart  m  proprietor ;  defendant  there 
signed  by  writ-  O  pleads  that  he  was  not  pioprietor,  and  adjudged  that  he  was  not :  upon  ap- 
*7ano^*inii?*^  f^  ^  *^*  delegates  it  was  adjudged  that  he  was  proprietor;  and  now  a  pio- 
hidratore  ;"held  hibition  was  moved  for,  for  that  he  who  was  before  proprietor  had  the  tithes 
thAt  thej  would  granted  to  him  by  indenture^  and  the  grantee  indorsed  upon  the  indenture 
Dirt  pass  for  iiiat  the  plaindfF  ^onld  have  them,  whidi  could  not  pass  the  tithes,  for  they 
more  tbim  one  could  not  pass  without  de^;  which  was  assented  to  by  the  court  5  but  Cokb  said 
^without      ^^^^  ^^^  ^gj^^  ^  granted  for  one  year  without  deed,  and  not  more.    And 

day  was  given  to  hear  both  parties. 


Where  the 
question  was, 
which  of  two 


Tr.  Ja,  A.  D,  16 15,    B.  R-     Gbwer  v.  Shedd.    [1  Ro.  M8.] 

PENDING  this  suit,  (1)  Glover  libelled  Shedd  (one  of  the  parishioners  of 
the  church  in  question)  for  tithes,  in  right  of  the  said  rectory,  and  alleged 
wasMrMnTcthe  *^**  ^®  ^**  ^^™*  ^^^  undoubted  rector  of  the  said  church  5  and  Shedd  pleaded 
determiiiation     that  he  was  not  parson,  but  Morgan  -,  which  plea  they  had  refused  and  given 
of  the  temporal   sentence  against  shedd ;  whereas  it  appears  to  this  court  by  verdict  that  Mor- 
and  spiritual       ggQ  |g  ^\^q  lYtie  parson  and  not  Glover ;  and  thereupon  a  prohibition  was 
feJl^^^'^rohihi.  V^Y^  —  ^"'  ^  *^"*^  a  prohibition  shall  be  granted,  for  if  Glover  have  the 
tbn"to  tblT        tithes  of  his  parishioner,  Morgan  may  charge  him  also,  and  so  he  will  be 
spiritual  court     twice  charged;  and  it  appears  to  us  by  record  that  Morgan  is  the  true  parson ; 
was  granted.       and  without  doubt  they  have  determined  Glover  by  their  sentence  to  be  th^ 
true  parson,  for  that  they  hold  the  institution  of  Morgan  void  by  reason  of  the 
caveat,  in  which  our  law  and  the  spiritual  law  differ  ex  oppoato,  for  the  libel 
is,  that  he  is  verus  et  indubitatus  rector,  and  that  the  suit  is  de  jure  et  titulo 
rectoris;  parson  or  not  parson  is  triable  by  the  common  lawj   so  wife  or  notj 
abbot  or  not  ^  which  was  conceded  by  Dodderidge,  who  said  that  parson  or 
not  parson  comprehends  induction *)  which  was  conceded  by  Coke.    And  a  pro- 
hibition was  granted. 

(1)  TRtchmg  ▼.  GUver,  the  preceding  case  in  Rolle,  the  nature  of  which  is  afterwards  suf- 
ficiently explained  by  Coeb  in  this. 

Tr.  13  Ja.  A.D.  l6l5.     C.  B. 
Wilson  v.  The  Bishop  of  Carlisk.    [Hob.  107.]     1  Gw.  279. 

A  custom  to  inpHOMAS  Wilson  brought  a  prohibition  against  Henry  bishop  of  Carlisle, 
l>ay  the  tenth  X  and  laid  that  there  was  within  the  parish  of  Graystock,  this  custom  for 
with  ^i  of  tithing  of  wool  amongst  others,  that  if  any  inhabitants  have  ^Ye  fleeces  of  wool 
tlie  parson  is  ^^  above,  that  then  such  inhabitants,  after  the  shearing  and  binding  up  oi  the 
bad.  said  five  fleeces  absque  fraude  et  doloJideUter  solvent  rectori  post  momtumem,  SfC. 

apud  ostium  domAs  numstomdis  efusdem  inhabiiantis  infrd  parockiam  prctd,  ded- 
mam  partem  inde  absque  aUquibus  visu  vet  tactu  navem  partium  efusdem  lance  rea^, 
per  rectorem,  SfC,  Habendum  vel  scrutandum  in  plenam,  SfC.  And  that  the  par- 
sons, &c.  have  so  accepted  it ;  and  then  lays,  that  the  bishop  of  Carlisle  pre- 
tending himself  parson  or  commendatory,  &c.  The  bishop  pleads  himself  the 
parson  or  commendatory  of  the  church  by  presentation,  &c.  from  the  countess 
of  Arundel,  and  yet  shews  that  his  faculty  and  confirmation  was  so  long  as  he 
should  remain  bishop  of  Carlisle,  (which  may  well  stand  together,  that  he  may 
be  parson  absolute,  yet  qualified  by  his  faculty  to  hold  it  but  for  a  time,)  and 
then  to  this  custom  demurred  in  law.  And  it  was  this  term  adjudged  for  the 
bishop  with  one  consent ;  for  the  substance  of  the  prescription  is  laid  that  the 
very  true  tenth  is  and  ought  to  be  paid  without  fraud,  wnich  is  not  prescrip- 
tible,  for  it  is  common  right ;  then  the  sole  point  prescriptible  is,  that  this  is 
without  view  or  touch  of  the  nine  parts,  which  is  in  effect  r^ugnant  to  the 
other  5  for  when  you  have  laid  truth  in  the  former  part,  you  lay  the  way  to 
fraud  in  the  latter ;  for  it  is  against  common  reason  that  any  man  judge  or 
divide  for  himself^  and  then  take  choice  of  his  own  division  ^  against  the  rule 

of 
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of  portitioii^  Liu.  for  the  trutli  of  the  tenth  depends  upon  the  pioportion  h  1615. 
holds  with  the  nine  parts ;  a&d  therefore  for  the  parbhioner,  who  is  in  the  wimok 
natore  of  an  adverBary  to  the  parson  in  this  case,  to  set  out  a  part' for  the  tenth,  _  ^* 
nHiich  he  only  affirms  to  be  just,  is  to  give  him  merely  power  to  tithe  as  he 
lists,  and  the  prescription  were  as  reasonable  as  to  say  plainly,  that  they  might 
set  out  what  tithe  they  list. 

4  £•  6.  6.  The  goardian  that  tenders  a  marriage,  must  present  the  person 
to  the  ward.  And  it  ii  a  weak  answer  to  say,  that  if  it  be  not  a  jnst  tenth  he 
may  refuse  it  and  sue  for  his  du^.  For  first,  he  has  no  means  to  be  assured 
whether  it  be  true  or  not  I  so  his  suit  may  be  causeless,  sure  he  may  be,  it  iriU 
be  fruitless :  but  the  law  was  provided  not  directly  to  ingender,  but  to  prevent 
suits,  and  therefore  provides,  that  things  be  done  by  indiftrent  means  and  per* 
sons,  that  there  be  no  just  suspicion  of  indirect  dealing. 

If  a  man  were  judge  in  his  own  case  and  judged  amiss,  ft  writ  of  error  would 
redress  it ;  so  if  a  bbhop  disturb,  or  would  not  admit  Uie  deA,  he  might  be 
compeDed ;  yet  the  law  prorides  better,  that  is,  that  you  have  your  right ;  and 
therefore  that  your  means  be  such  as  are  likelv  to  produ^  you  may  challenge 
the  array  or  the  polls ;  yet  you  shall  remove  the  venire  fac,  to  another  officer,  as 
the  coroner,  where  the  sheriff  is  suspected  in  law  1^  a  provisional  challenge 
afore  to  avoid  delay,  which  is  a  kind  of  injury. 

M.  13  Ja.  A.  D,  1615.  B.  R. 
The  Bishop  of  Herefor^s  Case,    [l  Ro.  264.] 

THE  bishop  of  Hereford  was  sued  in  the  spiritual  court  of  the  bishop  of  Glou-  The  bishop  of 
cester  for  tithes  of  his  demesne(  1 )  in  Presberie(2)  parcel  of  his  bishopric  :  Hereford  wu 
and  now  George  Croke  pr^ed  a  prohibition  for  him,  for  that  he  prescribes  in  '"^^  ^°^**?'^ 
non  decimando,  and  this  is  W'right  s  case(3)  :  resolved  accordingly,  and  the  pro-  demesms^of  lUi 
hibition  was  granted,  for  Cokb  said  a  spiritual  man  may  prescribe  in  non  aeci-  bishopric,  and  a 

mando*  prohibition  was 

granted  on  the  saggeaCion  of  a  discharge,  in  which,  according  to  Wrights  case,  a  spiritual  person  amy  prescribe. 

(1}  The  word  in  BoUe  is  "  demise,"  which  is  nnintelligible,  put  by  mistake  for  demesne* 
(S)  PrtsOury,  (3)  ilntt,  119. 

M.   13  Ja.  A.D.  I6l5.    C  B. 
The  Setjeanea  Case.    [MS.  Calth.  Vol.  2.  81.]  Winch.  Ent.  197. 

iGw.  281. 

rn^HE  Serjeant's  case  appeared  upon  the  pleadings  as  I  cofncer^e^  to  be  as  Qu.  whether 
-■-    foDows :    Alexander  Nowell»   dean,   and  the  chapter  of  Paul's   being  tlie  posseasiont 
seised  of  a  rectory,  make  a  feoffinent  in  fee  by  deed  in  17  Eliz.  to  Philpot  and  st  johnW 
his  heirs  to  the  use  and  behoof  of  the  Queen,  her  heirs  and  successors  ;  after  Jerusalem  be 
which  a  fine  is  levied^  and  then  the  statute  of  18  Eliz.  cap.  1.  is  made.     Alex-  freed  from  the 
ander  Nowell  dies ;  Dr.  0?erell  h  elected  dean  ;  five  years  pass  *,  the  Queen  payment  of 
grants  the  rectory  to  H.  D.  and  his  heirs  ;  Dr.  Overell  the  dean,  and  the  chap-  ^^^^ 
ter  of  Paul's  execute  a  letter  of  attorney  to  make  an  entry  in  their  names 
to  their  use,  and  an  entry  is  made  accordingly  ;  after  which  they  grant  a  lease 
of  it  for  three  lives  to  Bolton.    H.  D.  sows  certain  land,  parcel  of  the  posses- 
sions of  the  prior  of  St.  John's  of  Jerusalem  in  England,  with  com,  and  after 
the  com  is  severed  carries  it  away,  and  Bolton  brings  an  action  of  debt  upon 
the  statute  of  2  &  3  £.  6. 

Fmck,  Serjeant,  thought  that  judgment  ought  to  be'  given  for  the  defendant. 
And  he  said,  that  here  was  but  one  case,  and  but  one  question,  for  the  case 
was  but  one,  as  it  had  been  found  by  the  special  verdict  5  and  the  question  is 
but  one,  namely,  whether  the  action  lies  or  not.  Yet  this  case,  though  it  be 
but  one,  concerns  both  the  temporal  and  ecclesiastical  state  of  the  realm  ;  for 
it  concerns  the  King,  who  is  the  supreme  head  both  of  temporal  and  ecclesias- 
tical persons;  it  concerns  deans  and  chapters,  who  are  secular^  corpora- 
tions ;  and  it  concerns  priors,  who  are  regular  and  religious.  It  is  founded 
on   the  four  principal  standards  of  the  law:    for  it  is  founded   upon   a 

feoffinent 
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1C15.        feofiment  whicH  is  the  conveyance  of  laymen  for 'their  possessions;  upon  a 

THE '         fine,  which  is  the  general  assurance  of  the  realm  ;  upon  a  trust  and  confidence 

mrjeant'p     which  has  diffused  itself  into  the  estates  of  every  one ;  and  upon  tithes,  whicb 

^"^*  /  are  the  flower  of  spiritual  possessions ;  so  that  though  the  general  question  be 
~  '  but  one^  yet  it  divides  itseUf  into  three  genei:^!  questions ;  the  first  of  which  is 
founded  upon  a  feoflfment }  the  second  is  founded  upon  a  fine ;  and  the  third 
is  founded  upon  tithes.  And  in  the  discussion  of  these  questions  there  are  five 
statutes  which  are  to  be  taken  into  consideration.  The  first  is  the  statute  of 
\3  Eliz.  c.  10.  the  2d  is  the  statute  of  18  Eliz.  c.  1 1 ;  the  3d  is  the  statute  of 
4  H.  7.  c.  24 ;  the  4th  is  the  statute  of  31  H.  8.  c.  13 ;  the  5th  is  the  sta- 
tute of  32  H.  8.  c:  24.  As  to  the  first  question,  that  subdivides  itself  into  three 
parts  5  the  first  df  which  is,  whether  the  Queen  be  restrained  by  the  statute  of 
13  Eliz.  c.  10.  so  that  she  cannot  take  any  thing  from  a  dean  and  chapter,  they 
being  persons  disabled  by  that  statute  mm  making  any  alienation  of  their 
possessions :  the  2d  is,  whether  the  feofiment  made  to  Philpot  be  merely  void, 
so  that  upon  the  words  of  the  statute  of  13  Eliz.  c.  10.  it  shall  be  void  to  all 
intents  and  purposes,  void  against  the  dean  himself  who  made  it :  the  dd  is, 
whether  the  feoffment  be  made  good  by  the  statute  of  1 8  Eliz.  c.  11.  or  nok 
As  to  the  second  general  question  it  subdivides  itself  into  two  parts :  the  1st 
is,  whether  the  fine  and  five  years  suffered  to  pass  by  the  dean  be  a  perpetual 
bar  to  the  successors  or  not :  the  2d  is,  whether,  since  the  dean*s  successor 
suffered  the  five  years  to  pass^  he  himself  and  his  chapter  can  enter  or  not.  As 
to  the  3d  general  question,  that  also  subdivides  itself  into  two  parts ;  the  first 
of  which  is,  whether  the  possessions  of  the  prior  of  St.  John  s  of  Jerusalem 
shall  be  said  to  come  to  the  King  by  the  statute  of  31  H.8.  c.  13;  so  that 
they  shall  be  discharged  of  tithes  by  that  statute :  the  2d.  is,  admitting  that 
they  come  to  the  King  by  the  statute  of  32  H.  8.  c.  24.  if  they  shall  now  be 
discharged  of  tithes  by  the  statute  of  31  H.  8.  c.  13.  made  before  it. 

[Note.  All  the  arguments,  except  those  on  the  subject  of  tithes,  are  omitted.] 
As  to  the  first  part  of  the  third  question,  it  seems  to  me,  he  said,  that  the 
.  possessions  of  the  prior  of  St.  John's  of  Jerusalem  are  not  vested  in  the  King 
by  the  statute  of  31  H.  8.  1st.  in  regard  that  the  statute  of  31  H.  8. 
does  not  dissolve  any  monastery,  nor  give  any  thing  to  the  King  accord- 
ing to  the  1  &  2  Mar.  Dy.  3}  and  therefore  these  possessions  could  not 
be  vested  in  the  King  by  that  statute.  Secondly,  it  appears  by  the  special 
verdict  that  the  land  is  vested  in  the  King  by  the  32  H.  8.  if-then  it  be  vested 
in  the  King  by  the  32  H.  8.  it  cannot  be  said  to  be  Vested  by  the  31  H.  8.  for 
as  a  child  cannot  have  two  fathers  and  mothers,  so  land  cannot  be  given  to  the 
King  by  two  acts  of  parliament;  for  it  is  of  necessity  that  one  of  them  must 
give  it,  and  not  both.  As  to  the  2d  part,  it  seemed  to  him,  that  notwithstand- 
ing the  possessions  of  St.  John  of  Jerusalem  are  vested  in  the  King  by  the 
statute  of  32  H.  8.  c.  24.  yet  they  are  not  to  be  discharged  of  tithes  by  the 
general  words  of  that  statute^  which  wills,  that  "  the  King  shall  have  all  liber- 
ties, franchises,  privileges,  parsonages,  tithes,  &c.  which  appertained  or  belonged 
to  the  said  religion,  &c.'*  for  the  privilege  of  being  discharged  of  tithes  being  a 
mere  persoiud  privilege  shall  never  be  transferred  to  another  by  the  general 
words  of  an  act ;  but,  upon  the  dissolution  of  the  corporation,  there  shall  be 
also  a  dissolution  of  the  privilege,  according  to  the  case  of  7  E.  4.  22.  where 
it  is  holden,  that  by  a  determination  of  the  office  there  shall  also  be  a  deter- 
mination of  the  fee  which  belongs  to  the  office,  because  it  is  a  thing  incident 
to  the  office.  And  35  H.  6.  56.  upon  the  dissolution  of  the  Templars,  there 
was  also  a  dissolution  of  the  appropriations ;  and  the  personal  privilege  to  bold 
in  frankalmoigne  could  not  be  transferred  by  the  general  woids  of  the  17  of 
E.  2.  And  it  is  resolved  in  the  archbishop  of  CafUerhuri/^  case  in  2  Co.(l)  that 
the  general  words  of  2  &  3  E.  6.  do  not  give  any  immunity  to  be  discharged 
of  tithes.  The  same  law  as  to  the  statute  of  37  H.  8.  And  the  very  words  of 
the  statute  of  32  H.  8.  shew,  that  the  privilege  of  being  discharged  of  tithes 
appertains  to  the  order  of  religion,  and  therefore  the  order  being  dissolved,  the 
privilege  is  also  dissolved  ;  and  though  the  words  of  this  statute  be,  which  ap. 
pertained  to  the  religion,  yet  that  is  to  be  intended  of  the  order  of  religion,  for 

(1)  Ante,  113, 

otherwise 
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otherwise  the  King  could  not  faavo  any  of  their  lands^  but  they  would  revert  to 
their  founders^  according  to  5  H.  7.  37.  and  7  B.  4.  by  Danby.    But  he  said, 
notwithstanding  they  are  not  to  be  discharged  by  the  general  words  of  the  32 
H.  S.  yet  they  shall  be  discharged  of  the  payment  of  tithes  by  the  statute  of 
31  H.  8.  c.  13.  for  in  that  statute  there  is  a  double  provision  and  ordinance 
made  -for  religious  houses^  in  t\vo  distinct  branches ;  the  first  of  which  is,  that 
"  all  religious  and  ecclesiastical  houses,  &c.  which  hereafter  shall  happen  to  be 
dissolved,  suppressed,  renounced,  &cc,  shall  be  vested,  deemed,  or  adjudged  by 
authority  of  this  present  parliament,  in  the  very  actual  and  real  seisin  and 
possession  of  the  King  our  sovereign  lord,  &c.  the  King,  &c.**    The  2d  is,  that 
"  the  King  and  his  patentees,  which  have  or  hereafter  shdl  have  any  monas- 
teries, &c.  shall  have,  hold,  retain,  keep,  and  enjoy,  the  said  monasteries,  &c. 
discharged  and  acquitted  of  payment  of  tithes,  as  freely,  and  in  as  large  and 
ample  manner,  as*the  said  late  abbies,  &c.  had  them."    And  here  the  King  had 
and  enjoyed  those  lands  parcel  of  the  possessions  of  St.  John,  &c.  which  by 
these  words  of  the  statute  shall  be  discharged.    Besides,  the  words  dissolved, 
suppressed,  renounced,  and  relinquished,  being  of  one  nature,  and  the  words, 
forfeited,  given  up,  or  come,  being  of  another  nature,  are  to  be  observed.    For 
where  corporations  are  dissolved,  there,  if  no  other  provision  be  made,  the 
founder  shall  have  their  lands  :  but,  if  the  lands  are  relinquished,  there,  neither 
the  King  nor  the  founder  shall  have  them,  but  they  remain  as  in  the  corporar- 
tion:  hut  by  way  of  forfeiture  or  giving  up,  as  in  the  case  at  bar,  they  may 
well  enough  be  settled  in  the  King,  and  the  King  shall  have  the  benefit  ac- 
cording to  the  provision  of  the  statute.     And  as  to  what  has  been  objected, 
that  where  lands  come  to  the  King  by  an  act  of  parliament,  that  shall  not  be  said 
to  be  such  a  coming  to  the  lands  as  is  comprised  in  the  statute  -,  in  the  first 
place  he  said,  that  that  might  be  well  enough  said  to  be  a  coming  within  the 
statute  5  and  so  was  the  opinion  of  Popham,  C.  J.     In  the  second  place,  the 
King  does  not  come  to  them  by  the  act  of  parliament ;  for  the  act  of  parlia- 
ment cannot  be  a  douor^  as  may  be  seen  by  fVimbisk\  case  in  Plowden ;  and 
therefore  the  prior  and  convent  who  surrendered  them  shall  be  said  to  be  the 
donors,  and  it  shall  be  said  to  be  a  giving  up  by  them,  which  being  so,  it  may 
well  enough  be  comprised  within  the  statute.     And  as  to  the  objection  which 
has  been  made,  that  a^  thing  shall  never  be  within  the  branches,  which  is  not 
in  the  root,  and  that  because  the  possessions  of  the  priory  of  St.  John'^  of 
Jerusalem  are  given  by  the  act  of  32  H.  8.  c.  24.  and  not  by  the  act  of  31 H.  8. 
c.  13.  they  shall  therefore  not  be  capable  of  being  discharged  of  tithes  by  a 
branch  of  the  statute  of  31  H.  8  j  he  said,  first,  that  a  thing  which  is  not 
within  the  root  may  well  be  within  a  branch  *,  as,  where  lands  devisable  holden 
in  capite  are  devised,  the  King  shall  have  the  wardship  and  primer  seisin  of  a 
third  part  by  virtue  of  a  saving  in  the  statute  of  32  U.  8.  notwithstanding  the 
lands  being  devisable  by  custom  are  not  contained  within  the  body  of  the  act, 
as  appears  from  a  case  in  4  &  5  Mar.  Dy.  155.  and  Matthew  Mene's  case,  9  Rep. 
133,  and  HU.  1  EHz.  Rot.  573.  in  the  King's  Bench.     In  the  New  Book  of 
Entries,  454.  there  is  a  strong  case  to  our  purpose  ^  and  if  the  pleading  there 
be  good,  as  i|^  is  admitted,  it  overrules  the  case  in  question  ;  for  the  pleading 
is  inrtute  actds,  32  H.  8.  c.  7.  et  vigore  acth  parltamenti  fact,  31  H.  8.  the 
King  was  seised  3  and  it  shall  not  be  pleaded  that  he  was  seised  by  virtue  of 
the  statute  of  31  H.  8.  except  in  a  case  where  he  is  to  be  discharged  of  tithes. 
And  here  he  cited  Grenevilfs  case,  31  £1.  where  it  was  adjudged  that  a  bishop 
is  not  within  the  statute  of  West.  2.  c.  41.  for  the  words  of  the  statute  do  not 
extend  to  him,  they  being  express  of  certain  persons  within  the  compass  of 
which  a  bishop  cannot  be ;  for  a  bishop  is  a  secular,  and  not  a  religious  person. 
And  he  cited  the  opinion  of  Manwood  to  be,  that  by  a  grant  of  a  monastery  in 
the  case  of  the  King,  any  religious  house,  be  it  an  hospital  or  any  other,  will 
pass. 

Ckamberlatfnej  Serjeant,  argued  for  the  plaintiff,  but  I  have  omitted  the  re- 
port of  his  argument  because  I  heard  only  a  part  of  it  -,  and  because  the  sub- 
stance  of  it  may  be  seen  in  my  other  book  of  reports  in  the  cases  of  Warren  v. 
Smiti^  and  Urrqf  and  Bowser.    [Ante,  214.  vicie  Whkton  v.  Weston,  post.) 

E.  14 


354  TITHB  CASES. 

siJ^  E.  14  Ja.  A.  D.  16I&  B.  R-    Lane'^  Ca3c.  [Moo.  017.] 

In  a  suit  for         W  ANE  saed  in  the  spiritual  court  for  tithe  of  wood  under  twenty  years  of 
wood,  under  SO    "^^  age.    The  defei^dant  alleged  that  he  had  employed  the  wood  in  hedge 
7^*1^?  8<]p^^>  *  poles  for  improving  the  coppices^  and  that  he  had  not  used  to  pay  tithes  of 
grmnted'upon't   ^^^  ^\e&,  and  thereupon  a  prohihition  was  granted, 
•vggesdon  that  it  ww  owd  for  hedge  poletfor  coppicesi  for  which  poles  tithe  had  not  been  njed  to  be  paid. 

E.  14  Ja.  A.  D.  1616.  B.  R.    Anon.  [Moo.  917.] 

A  modus  rag-  TJ  was  agreed  .that  where  a  prohihition  is  awarded  up(»  suggestion  of  a 
gested,  and  a  M.  modus  decimakdi,  and  a  consnltaticm  awarded  for  want  of  proof  of  the  aug- 
granted  fo?want  g^^^'^  within  six  months^  there  a  fresh  prohihition  should  not  he  awaided 
of  proof  within  upon  appeal  in  the  same  suit ;  hut  if  a  consultation  be  not  well  granted,  there 
six  months ;        a  fresh  prohibition  lies. 

another  prohi- 
bition shall  not  be  granted  upon  an  appeal ;  bat  if  a  consaltation  be  not  well  granted,  there  a  fresh  prohibi- 
tion lies. 

E.  14  Ja.  A.  D.  1616.  B.  R. 
Witt  V.  Buck.  [3  Bulstr.  l65.]  1  Ro.  354.     4  Gw.  1574. 

1.  Barren  land,  TN  a  prohibition^  upon  the  statute  of  2  £.  6.  cap.  13.  the  clause  touching 
«V^  *^%  barren  and  heath  ground^  of  which>  after  improvement,  no  tithes  to  be* 

mond  as  wUl  P^^  during  the  space  of  seven  years  liifcer  the  improvement.  For  the  prohibi- 
not  bear  com  of  ^'^^>  ^^  ^^  shewn  by  Trotnum  that  this  land,  for  which  the  parson  libdled 
itself,  without  for  tithes,  was  marsh  and  sandy  land,  and  covered  with  salt  water,  so  that 
yery  great  costs  time  out  of  mind  no  grass  had  been  there  known  to  grow,  nor  any  profit  at  all 
uiuie  eztraor-  mmie  of  this,  until  now  of  late  time,  by  and  with  the  great  costs,  charges,  asd 
!^U^but°if'£e  ii^dustry  of  the  tenant.  This  ground  had  been  lately  gained  from  the  sea  and 
aame'will  bear  fr^^m  its  overflowing,  by  repairing  and  making  new  banks  and  sea  walk,  and 
com  withoat  by  continual  repairing  of  them ;  and  so  he  had  now  converted  the  same  into 
any  great  la-  arable  land,  where  he  had  com ,  and  of  this  land  the  parson  libels  for  tithes  in 
narin^butonl  *^*  spiritual  court  5  and  upon  this  matter  thus  shewn,  a  prohibition  prayed, 
with  charge  in  being  to  be  discharged  from  payment  of  tithes  for  this  ground  for  seven  years ; 
leguning  it  this  statute  being  thus  made  for  the  encouragement  of  tenants  to  make  im- 
from' being orer-  provements  of  their  lands. 

flown),  it  shall  CoKB,  Ch.  J.  It  was  resolved  in  one  Farrmgtons  case,  upon  this  statute  of 
M^y  for  iT^  ^  ^*  ^'  ^^^^  wood  ground  is  not  barren  ground  within  this  statute ;  this  was 
ought  to  be  tw  there  adjudged  in  point,  that  if  one  do  stock  and  grab  up  wood  ground,  and 
fytenaturAbaT'  after  convert  this  into  arable  ground,  he  has  by  this  meliorated  his  land,  but 
rai,  or  it  shall  this  with  great  cost  and  labour,  yet  he  shall  pay  tithes  for  this  ground  pre- 
Ss  stotnte  Imd  '^^^^ '  ^^  ^^^  **^*^^  *"^  barren  ground,  intended  to  be  within  the  statute, 
the  clause  of  ^^  same  ought  to  be  such  land,  which  is  sudpie  naturd  steriUs',  and  barren, 
discharge ;  for  DooDEBiDGB,  J.  A  salt  marsh,  if  this  be  fenced,  and  so  made  good  mea- 
if  one  gain  land  dow,  clearly  he  shall  pay  tithes  of  this  presently  3  yet  before  this  was  so  fenced 
^"h**  ftT**       ^'^^  made  firm,  no  tithes  were  to  be  paid  of  this. 

wards  bears  CoKB.  The  Isle  of  Dogs  (juxta  Greenwich),  they  are  at  great  costs  and 

'  good  com,  of  labour,  and  that  continually,  to  keep  and  uphold  this,  yet  they  are  to  pay 
this  he  shall  tithes  for  this :  here  it  appears  unto  us,  this  to  be  very  good  land,  but  all  the 
I»y  ^®JJ\  charge  is  in  the  gaining  and  defending  of  this  firom  the  overflowing  of  the  sea 
sroand  isnot  ^*^^'  ^^^^  *^*^  ^  ^^'  ^ *^®  statute,  out  of  the  clause  of  discharge  for  seven 
barren  ground  7^^^^*  notwithstanding  this  charge  the  tenant  has  been  at  in  gaining  of  this 
withm  2  £.  6.  ^^  ^^^  the  sea)  ;  for  to  have  this  to  be  within  the  statute,  and  the  clause  of 
for  if  one  stnb  discharge,  this  land  ought  to  be  sudpie  naturd  barren,  which  here  it  is  not, 
np  the  wood,      but  by  accident,  by  the  overflowing  of  the  sea  thereon. 

^to  a^teU A  Houghton,  J.  This  land,  if  the  salt  water  came  not  upon  it,  though  it  be 
great  cost  and  sandy,  would  yet  have  borne  good  grass,  without  any  labour,  for  this  is  very 
Utbo^r,  yet  he     good  land  of  itself. 

ahslj  pay  tithes  CoKB.  If  a  man's  land  be  overflowa  for  two,  three^  or  four  yeftrs,  during 
font  presently,  thw 
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ihiB  time  the  pusoD  am  haTe  do  tithes  here ;  but  if  he  aAerWaida  rtgmn  tUr        1616. 
his  had  from  the  overflowing,  though  this  be  at  his  great  chaxge  and  kbour,  witt  «.  bvck. 
and  this  afterwards  by  his  industry,  bear  grass  or  com,  he  shall  pay  tithes  of  ^^^^^^^^ 
this  5  for  this  barrenness,  as  here  in  this  case,  is  not  so  of  itself,  but  by  accident. 

The  whole  court  agreed  in  this,  that  by  this  statute  banren  ground  is  such 
ground  as  will  not  bear  com  of  itself,  without  very  great  oopt  in  the  extraor* 
dinary  manuring  of  it. 

But  if  the  same  will  bear  com  without  any  great  labour  and  manuring 
(but  only  with  charge  in  regaining  it  from  bang  overflown),  he  shall  pay 
tithes  for  this  present]^  ^  for  the  same  ought  to  be  sudpte  natmrd  barren,  or  else 
the  same  shall  not  be  within'  this  statute  and  the  clause  of  discharge ;  fo^  if 
one  do  gain  land  from  the  sea,  which  afterwards  bears  good  com,  of  this  he 
ahall  pay  tithes. 

The  whole  court  also  agreed  in  this,  that  if  one  do  gain  land  from  the  sea, 
and  that  by  his  great  cost,  and  he  afterwards  turn  this  to  arable  land,  for  this 
he  shall  clearly  pay  tithes,  notwithstanding  his  cost,  and  notwithstanding  that 
Ume  out  of  mind  no  grass  had  been  there  growing ;  yet  because  the  same  is 
not  barren  land  of  itsdf,  but  only  by  accident  (fc),  by  reason  of  the  sand,  and 
salt  water  flowing  over  it,  therefore  so  soon  as  this  shall  be  r^ained  and  sown 
with  com,  tithes  shall  then  presently  be  paid  for  this  land;  for  this  land  bears 
good  com,  being  regained,  and  that  without  any  marling,  or  any  great  cost  in 
manuring  of  the  same  5  which  proves  evidently  that  this  is  not  barren  ground 
within  the  scope,  intention,  and  meaning  of  the  said  statute,  by  which  the 
same  ought  to  be  sudpie  naturd  barrtn,  or  not  within  the  statute. 

And  in  all  this  the  court  agreed  cl wly ;  and  therefore  the  case  appearing  to 
be  thus,  that  this  is  no  such  barren  ground  within  the  statute  as  ought  to  be 
diaehaiged  from  payment  of  tithes,  but  tithes  ought  to  be  paid  for  die  same, 
and  that  the  parson  had  just  cause  to  sue  there  for  his  tithes,  so  a  prohibition 
w«s  denied  by  the  court. 

E.  UJa.  A.  D.  1616.    B.  R, 
Lapthome'a  Case.  [1  Ro.  ddd."]  1  Gw.  358.  in  n. 

JT  AFTHOME  sued  in  the  spiritual  court  of  Gloucester  for  tithe  wood;  and  ^ere  by  the 

"^  now  Bridganan  moved  for  a  prohibition,  for  that  the  suit  was  for  beech  of  cnstom  of  ihe 

a  ereat  age,  viz.  eiehty  years  at  least,  and  also  that  the  parson  of  the  parish  f*™"^»  Jl*^ 
T  ^iV^i  -J     ^'       i     ^^i-  J       •  ^  '  J  •     al     1  ^»   ^        J  trees  are ttmbor, 

had  had  a  consideration  for  tithe  wood,  viz.  certain  wood  in  the  lord  s  wood  ^  ^^^^  ^^ 

for  tithes  of  wood  for  time  whereof,  &c.  and  never  had  taken  tithe  wood,  he  pud  for  them 
therefore,  &c.  —  Coke.  Buck  is  a  beech,  and  the  county  of  Buckingham  had  if  abofetOyevn 
its  name  from  the  beeches  there,  and  it  is  good  timber  in  that  county;  and  growth. 
therefore  it  was  adjudged  in  Sir  Edward  Cary*s  case,  that  waste  lies  for  such 
beeches  there ;  and  in  the  parish  where  I  live,  the  wood  has  never  been  paid ; 
but  the  parson  has  a  wood  which  is  called  the  tithe  wood,  and  he  pays  four- 
pence  yearly  to  the  lord  of  whom  he  holds  it,  and  therefore  it  shall  be  intended 
that  it  was  given  upon  a  composition  for  all  tithe  wood  within  the  parish, 
inasmuch  as  no  tithe  had  ever  been  paid  for  wood :  and  a  prohibition  was  granted. 

E.  14  Ja.  A.  D.  1616.    B.  R. 
Biggs  V. [3  Bulstr.  182.]  1  Ro.  378. 

IN  a  prohibition,  a  libel  being  against  bun  in  the  spiritual  court  for  tithes,  After  P|«»*>ff 
a  suggestion  there  made  by  him  for  a  modus  of  two  shillings  for  all  tithes  5  JJ^^'J^/iJeJ*'^ 
upon  this  a  prohibition  granted :  the  parties  at  issue  upon  this,  went  to  trial,  jadgment'wu 
and  in  thb  trial  the  plaintiff  in  the  prohibition  became  nonsuit,  because  he  given  against 
could  not  prove  the  modus  ;  upon  this,  a  consultation  was  granted  to  the  spi-  him  in  the  spi- 
ritual court,  for  them  to  proceed  there;  afterwards,  a  sentence  there  passed  Jj^^ •*^"'*i "^ 
against  him,  against  the  modus  ;  from  this  sentence  he  appeals  to  another  court  -,  |^|^  f^  which/ 

upon  he  appealed, 

and  applied  for 
anoOer  praUbiAioii,  vwyuig  the  terms  of  the  modus  formerly  laggested  \  held  that  another  prohibition  should 

QOtgOb 
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upon  tibe  aame  libel  there  agaiust  him^  he  suggests  a  new  mxhts  of  two  shil- 
llogs  for  tidie  com  and  hay^  and  upon  this  prays  to  haye  a  new  prohibition, 
upon  the  statute  of  50  £.  3.  cap.  4.  and  this  upon  his  own  surmise,  there  bemg 
the  same  libel  as  before. 

Coke,  Ch.  J.  With  them  double  pleas  are  not  disallowed :  this  appeal  here 
being  in  the  same  cause,  shall  not  make  us  grant  a  new  prohibition ;  the 
statute  is  after  a  consultation  ^  duly  granted.  If  a  parson  libel  there  for 
tithes  of  trees  above  twenty  years  grow;th,  if  a  consultation  be  granted,  and  be 
libel  there  again  for  tithe  of  great  timber  trees,  he  shall  here  have  a  new  pro- 
hibition, because  the  consultation  was  not  duly  granted.  This  act  of  p^lia- 
ment  ought  to  have  a  reasonable  construction  (sc>)  to  be  before  the  same  judge, 
and  few*  the  same  cause. 

Dodder iDotf,  J.  The  appeal  only  suspends  the  sentence,  'but  yet  the  same 
stands  still  in  force ;  in  this  case  it  would  be  very  mischievous  if  a  new  pro- 
hibition should  be  granted,  for  so  upon  several  appeab  three  or  four  ph>hibi^ 
tions  might  be  granted,  which  would  be  very  inconvenient  5  notwithstanddng 
the  person  of  the  judge  be  here  altered,  yet  it  is  for  the  same  cause  as  before. 

UovGHTOK,  J.  The  intent  and  purpose  of  th|s  statute  was,  that  he  who  has 
but  one  suit,  should  not  be  infinitely  troubled. 

The  whole  court  against  the  prohibition,  for  the. great  inconvenience  that 
might  ensue,  and  so  a  prohibition  in  this  case  was  denied. 


Prohibition  to 
a  suit  for  rak- 


E.  14  Ja.  A.  D.  1616.  B,  R.     Pitt  v.  Harris.  [1  Ro.  379-] 

A  PROHIBITION  was  granted,  for  that  the  suit  in  the  spiritual  court  was 
for  tithe  of  rakings ;  and  Coke  said  he  did  not  like  such  greediness. 
MSatoJanis  ^^  another  day,  after  the  prohibition  was  granted,  Segt.  Finch  said  that  the 
that  they  were  P^rty  made  great  gain  of  them,  for  he  carried  them  to  his  bam.  —  Cokb.  The 
of  great  value,  prohibition  has  been  granted,  and  therefore  plead  this  if  you  will  for  a  consnl- 
Coke  said  they  tation. 
might  plead  that 
for  a  contnltatiou,  if  they  chose, — he  did  not  like  such  greediness. 


A  parson  co- 
venanted that 
one  should  hare 
the  tithes  of 
certain  lands 
for  a  term  of 
vears,  and 
before  the  end 
of  the  term  re> 
signed :  on  an 
action  of  cove- 
nant by  the  les- 
see, it  was  held 
that  covenants 
as  well  as  leases, 
were  void  by 
non-residence 
for  80  days,  by 
IS  £1.  &  14  £1. 


Tr.  14  Ja.  A.  D.  I616.    B.  R. 
Rudge  V.  Thomas.  [3  Bulstr.  201.]  1  Ro.  403. 

IN  an  action  of  covenant  the  plaintiff  in  his  declaration  sets  forth,  that  the 
defendant  was  parson  of  Dale,  and  covenanted  that  the  plaintiff  should 
have  his  tithes  of  certain  lands  for  thirteen  years ;  and  that  afterwards  he  re- 
signed, and  another  pairson  was  inducted,  by  which  means  he  was  ousted  of 
his  tithes,  and  for  this  cause  the  action  brought. 

The  defendant  pleads  in  bar  the  statutes  of  13  Eliz.  cap.  20.  and  14  Eliz. 
cap.  1 1 .  for  non-residency  :  upon  which  plea  the  plaintiff  demurred  in  law. 

It  was  urged  for  the  plaintiff,  that  the  plea  in  bar  was  not  good,  because  it 
is  not  averred  that  the  defendant  had  been  absent  from  his  parsonage  by  the 
space  of  eighty  days  in  a  year,  for  otherwise  the  covenant  is  not  void  by  the 
statutes. 

For  the  defendant  it  was  alleged,  that  the  pleading  of  the  statute  of  13  Eliz. 
is  idle,  but  by  the  statute  of  1 4  Eliz.  this  covenant  is  made  void  ^  for  by  the 
statute  all  covenants  shall  be  all  one  with  leases  made  by  such  parsons  ^  and 
in  this  case,  if  this  had  been  a  lease,  this  had  been  clearly  void  by  surrender,  of 
the  parson ;  and  so  in  case  of  a  covenant. 

DoDDEBiDGE  and  Houghton,  Justices.  The  statutes  of  13  and  14  Eliz.  do 
not  meddle  with  assurances  at  the  common  law,  nor  intended  to  make  any 
leases  void  which  were  void  at  the  common  law^  and  therefore  this  covenant 
here  is  not  made  void  by  the  statute,  unless  he  be  absent  eighty  days  from  his 
parsonage. 

Coke,  Ch.  J.  agreed  herein  with  them,  if  a  parson  covenant  that  another 
shall  enjoy  his  land  for  twenty-one  years,  and  he  afterwards  resign,  he  shall 
be  bound  by  his  covenant ;  so  if  he  be  bound  by  his  obligation  to  make  such 

a  lease. 
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a  Jeaae,  tfaii  is  good,  and  thall  bind  him  3  and  ao  it  was  adjudged  in  the  C.  B. 
in  the  dean  and  chapter  of  Norwich's  ease,  when 'I  was'  there  chief  justice : 
and  ao  it  is,  if  tenant  for  life  covenant  that  another  shall  enjoy  his  bnd  for 
twenty-one  years,  and  afterwards  commit  a  forfntnre,  he  shall  be  bound  by 
hts  covenant. 

DoDDBRiDOB  and  Houghton  agreed  with  him  herein :  they  all  agreed  in 
this  case  for  the  plaintiff,  and  that  by' the  preamble  of  14  Eliz.  it  is  shewn  the 
intent  of  that  statute  to  be,  to  make  covenants  void,  within  the  provision  of , 
13  Eliz.  by  absence  for  eighty  days. 

In  this  case,  by  the  rule  of  the  court,  judgifient  was  given  for  the  plaintiff. 

Tr.  14  Ja-  A.  D.  1616.    C.  B. 
Joilpes's  Case.  [3  Bulstr.  212.]  1  Ro.  405. 

IN  a  prohibition  upon  a  libel  in  the  spiritual  court  to  have  tithe  of  miUs.  in  lome  csiet 
Upon  a  su^estion  of  a  tnodus  to  be>  paid  for  the  same,  and  a  prohibition  tithe  is  pajable 
granted.    .  formiUi,iii 

CoKB,  Ch.  J.  In  some  cases  tithe  is  payable  for  mills,  and  in  some  cases  ^!!!!lf2l\it^^ 
not.  No  personal  tithe  by  the  statute  is  to  be  paid  for  miUs,  but  where  by  S^i^tatute 
special  usage  the  same  has  been  paid,  and  not  otherwise.  b  to  be  paid  for 

The  court  agreed  with  him  herein,  and  therefore  upon  the  same  suggestion,  milU,  bat  wbeie 
a  prohibition  was  granted.  ^J  »P«^  5^ 

NotOt  that  anoiher  prohibition  in  like  manner  was  moved  for  upon  a  sugges-  ^^^      ^^ 
tion  of  a  modus,  to  pay  so  much  by  a  custom  for  all  mills  erected,  or  to  be  ^icoitomwu 
erected,  and  this  appeared  to  be  a  new  erected  mill ;  whether  the  custom  alleged  to  pay 
shall  run  to  this  or  not,  upon  the  statute  of  Art,  cleri,  cap.  5.  »  worftt»fof^«U 

CoKB,  Ch.  J.  This  modu$  cannot  go  to  this  new  mill  5  for  an  ancient  mfll  ""t *I!^^ 
your  moiui  shall  be  allowed,  but  not  for  the  mill  newly  erected ;  the  cus-  ^jJ^tStU    ' 
torn  will  not  extend  unto  it  3  and  therefore  by  the  rule  of  the  court,  for  this  eoald  not  ei- 
new  mill,  a  consultation  was  granted.  tend  to  newly 

^  erected  mill*. 

Tr.  14  Ja.  A.D.  1616.  B.  R.    Berry'%  Case.  [Hob.  102.] 

TIERRT  sued  for  tithes  of  hay  m  spedt,  and  in  a  prohibition  issue  was  where  a  cui- 

^■^  taken,  whether  the  inhabitants  had  used  to  pay,  for  all  tithes  of  hay  of  all  torn  is  only 

ancient  meadows  within  the  town,  a  certain  rate  tithe.    The  jury  find  there  found  in  part, 

was  such  a  custom  for  all  the  ancient  meadows,  saving  for  certain  called  Bar-  *.^?*"\***'^^ 

ton  meadows,  for  which  tithes  had  been  paid  in  kind,  and  that  the  paity  (sued  J©  i^t^jS*  ^' 

in  the  spiritual  court)  had  hay  upon  five  acres  of  the  Barton  meadow.    Now  a>imd. 

the  Question  was,  how  Berry  the  parson  should  have  his  consultation  3  for  if 

the  jury  had  found  against  the  custom  generally  (as  they  might  well  have 

done),  he  should  have  had  his  consultation  for  aU;  but  now  that  the  jury 

have  found  the  truth  distributively,  that  the  plaintiff  had  cause  to  sue  in  the 

spiritual  court  for  one  part,  but  not  for  the  other,  we  shall  never  give  them 

a  consultation,  t}>  proceed  in  all,  no  nor  in  part,  where  the  suit  appears  to  us 

originally  ill  founded  3  and  a  prohibition  leaves  more  power  in  this  court  than 

the  other  actions,  inasmuch  as  it  locks  up  that  court  which  cannot  require  it 

to  be  opened  but  with  a  key  of  right  and  justice,  as  in  the  case  of  FtU  and 

Sanderion,  M.  1  &  2  Eliz.  Dyer,  170,  171.     (1)  A  man  sues  for  tithes  in  kind, 

the  defendant  sues  a  prohibition  upon  a  surmise  of  mere  barren  land,  paying 

no  tithes,  whereupon  issue ;  and  it  was  found  that  it  was  barren,  but  yetpdid 

a  small  tithe.     So  it  was  found  against  the  plaintiff;  and  yet  consultation  vras 

denied,  because  he  should  not  have  sued  lor  tithes  in  kind,  which,  if  they 

ahould  grant  a  consultation,  should  be  allowed  but  for  small  tithe.    But  in 

this  case  Berry  must  have  consultation  for  the  Barton  land  only,  for  the  libel 

for  tithes  in  kind  for  the  100  acres  is  several  for  all  or  any  paH  3  and  therefH^ 

here,  for  so  much  as  was  Barton  and  out  of  the  custom,  it  was  well  libelled, 

as  if  it  had  been  for  that  alone. 

(1)  Ante,  57. 

^OL.  I.  a  Tr.  M 


«M  TITKB  Ci3BS. 

16\«.         tr.  j4  jg^  A,  i>.  i6ie,   c.  B.    Th^mgi^son  v.  ComforL   [Hob- 192.] 

Ap^ll^^Tlibll.  |^CH£FORT  nMid£ortillm«£hoiicy  tniamnodierty^  TkephiMlift 
ledlbr  tithes  of  V^  obuiiicd  a  {MfoUbUifNi  for  all  the  tilhes  libelted,  saving  tbe  hoMy.  Tke 
^^f?|.^^>"S'>B  panon  had  senteDce  for  all  the  tithes  before  the  prohibition  deliTereA,  and  after 
obtain<^  M  to"  ^®  piohibitioii  ddivere^  the  judge  proceeded  to  the  execution  of  tbe  teoteoce 
all  but  one,  sen-  ^  ^^  ^^ouBf^  and  to  taxation  of  costs.  If  the  costs  were  taxed  before  the  pro* 
tenoe  was  giren  hibitioii  detiveied,  (which  must  be  theu  understood  as  large  as  the  atnteBce^ 
before  it  was      which  is  for  all,)  then  must  they  not  proceed  to  the  exacting  of  all  the  cosU  ; 

^tlllld'blen  ^^i^^^y<'^*«^^c«te^<^^^>^^o^  the  honey,  thou^  they  set  as 

at  that  time  much  as  they  meant  to  give  for  all,  they  are  out  of  the  danger  of  the  prohibi- 

taxed  for  the  tlon  ;  for  where  the  cause  belongs  to  them^  tbe  proportion  of  costs  is  of  their 

whole, tliej  most  jurisdiction,  and  not  of  ours.    Now  if  after  tbe  prohibition,  which  was  with  aa 

hare  been  ap-  exception  of  the  taxed  costs,  pro  expeiuUlUis  generaUy^  wi^nt  the  quoad,  &c* 

^'^i  wL  ^    ^^^'^  ^^  ^'^^  «nou^,  especiaUy  when  his  intent  appeals  to  pcoceed  upon 

oUSLd  to  tau.  ^  priacipali  only  for  the  honey  excepted. 

tion  aftarwafdi^  and  under  colour  of  the  fact,  set  as  much  as  they  would  have  done  for  the  whole,  ihfiy  wonM 
have  b«ai  aUa,  for  it  ia  naUer  within  theis  ova  juiiadictioD. 


M.  14Ja.  A.D.  I6l6.     B.  R. 
GiMng  ▼.  Hdrdmg  and  others.     [1  Ro.  419-]    3  Buktr.  241. 

WhGK  tlie  paf?  d^  OSLING  libeUed  in  the  spiritual  court  against  Harding  and  others  for 
son  siMd  for  Va  tithes  of  fish  taken  in  Iceland  and  brought  to  Yarmouth,  and  aJleged  the 
tithe  fish  in  tha  oigtom  tO  be  that  upon  return  of  the  ships  from  Iceland  to  YannoHth^  all  the 
il^'ldi  TI'  ^  ^^^  ^^^  ^  divided  into  tea  doles,  and  the  tenth  dofe  is  called  Christ's 
certain  cwtoHi  dole,.  One  half  of  w^ch  Uie  parson  ought  to  have  for  tithes,  and  the  town  of 
oftithiag,  Yarmouth  tbe  other  half,  for  tbe  repair  and  benefit  of  the  town;  and  the 

(which  hf  might  plaintiff  (being  parson)  sued  for  his  moiety  of  tbe  tenth  dole :  to  which  the  de- 
A ' Vif  o?  1^*  fendant  then  said,  that  the  usage  has  always  been  for  those  who  go  in  tbe 
tenth  part  of\ll  *^P^  ^  ^^^^  ^^  ^^^  owners  for  a  vo;i^age  to  Iceland,  and  that  upon  their 
fish  caught  and    return  they  have  been  used  to  set  out  tbe  composition  fish  for  the  owner  of  the 
brought  into       ship,  Uu  the  use  thereof,  for  which  no  tithes  have  used  to  be  paid,  and  that  they 
Yarmouth,  but    l^ye  been  used  to  divide  the  residue  into  ten  doles,  Sec,  agreeing  with  the 
^  "^e^^^oXr   P^°^^'  ^^  ^^  defendant  offered  to  prove  the  modus  to  be  as  he  had  aUc^  -, 
cuskuD  viz.  to'   ^^^  ^^  spiritual  court  refused  it,  and  therefore  a  prohibition  was  prayed.  — 
paj  the  tenth      SooDERtDOB.  The  parson  may  libel  in  the  spiritual  court  upon  a  special  motbts^ 
part  after  satis-  and  no  prohibition  lies :  which  was  assented  to  by  the  court.  —  Hougstov.  Bufc 
fying  the  owner  jf  ^^y  ^^{  f^f  Q^e  $aodus,Hud  the  plea  be,  that  there  is  another  inai{i«,prohibitioa 
^  ^ch^^""^^  f     ^  f  ^^  ^^  ^^  ^  ^^  ^'"^^  ^7  ^^  common  law  3  for  otherwise  the  temporal  cooxt 
the  vo^^s^in    ^ould  be  ousted  of  all  jurisdiction,  for  the  parson  might  suggest  a  false  siodiw 
fish,  for  which     of  great  value,  on  purpose  to  take  away  the  temporal  jurisdiction. — ^Doookbidgk 
no  tithe  was  to    thought  Otherwise,  for  that  they  have  jurisdiction  of  the  special  modiu»  and 
ti^r^^d'flr^'^'t  ^^^"^^'^^^'^  ^^  difference  of  the  modus  cannot  alter  the  case ;  but  if  in  the  spiii^ 
customs  we^re "    ^^  court  they  differ  in  proof  of  the  modus  fix)m  the  common  law,  prohibition 
alleged,  and  the  ^i^  >^  ^  ^^Y  will  not  eilow  it  because  it  is  proved  but  by  one  witness.    And 
common  law       in  the  case  at  bar,  for  that  tbe  spiritual  court  had  refused  the  proof  of  anothcar 
and  spiritual  law  modus,  thsA  that  the  plaintiff  had  alleged,  a  prohibition  was  granted  >  but  om 
oint'^''^^^    another  df^y  the  prohibition  was  granted  by  Montaoub  and  the  whok  courts 
wuiptionf'^      ^  ^^^  ^  ^^  nustaken  his  modus,  and  the  spiritual  court  shall  not  tiy  the 
(which  is' there    inodus,  for  the  reason  before  mentioned  by  Uougbton,  and  also  for  that>  amwd* 
good  in  ten    ^  ing  to  DooHWiDOS,  ten  years  usage  makes  a  custom  there,  whereas  by  owr  law 
years,)  prohibi-  [^  oqght  to  be  perpetual,  and  Moktagve  said  the  spiritual  court  had  no  juris- 
non  should  go.    diction  in  the  matter,  they  baring  mistaken  the  jn<i^. 


M.14 


irrUS  CME&  259 

M.  14  Ja.  A.D.  I6l6.  B.  R.  Riynolds  v.  Newbmy.  [1  Ro.4eo.}       ^<S1^- 

TBEE^  pttsoB  KMMior  Ihat  by  dw  oiiit0iii;«f  llui  ooiBitf  of  Devon,  wheft  A  cosiom  was 
the  gias*  18  tat  d<Mm  and  jral;  into  grttt  coeki,  the  tenth  cock  onght  to  alleged  that  the 
te  set  ont  to  Hie  panon  for  hit  ti^,  who  might  bf  the  custom  make  this  into  ^^^  ^^"^  ^^^^ 
baynpoA  the  Iwd  ai  ihe  party,  md  die  owner  of  the  laod  disturbed  hhn  in  his  ^t  for^e'^^ 
road  tD  eome  to  mak€  this  into  hay.  The  conn  thought  no  proUbitioa  laid,  for  ,ou,  who  wm  ^" 
that  it  waa  accessory  to  a  diing  sfiiritual,  and  F.  N.  B«  is  that  the  psity  muf  then  to  make  it 
have  his  action  upon  the  ease  for  distothance  of  such  a  road  ^  but  it  was  furdier  '^^  ^^aj  on  the 


aUe^ed  for  a  pioldbili0B,  that  the  oiutom  of  the  county  was»  that  the  parson  ^'^"^^''l.?!^^ 
should  not  make  thi;  grass  tithe  into  hay  upon  the  land,  but  should  carry  it  out ',  duaurbins  t)ie  ^ 
and  so  they  would  try  customa  which  ought  to  be  tried  b^  the  common  law  -,  parson  in  the 
but  notwiilistandaig  this,  the  court  would  not  grant  a  pn^bition;  but  though  use  of  away,  a 
WASBtntTON  tfaoo^  diat  Ais  wvb  an  unreasonable  custom,  it  dki  not  appear  prohibition  was 
thai  the  covt  iBtemkdaBnnicb,  for  they  did  not  speak  upon  it.  refused,  as  the 

'  '  r         -r  custom  was  ac- 

eeasory  to  the  principal  matter  which  was  spiritual,  although  it  were  afterwards  alleged,  that  by  the  custom  of  the 
oovB&^rtii*  panon  staooM  not  faav»  the  pnrilege  of  making  it  there,  but  ahouid  carry  it  out  for  that  purpose,- 
wfaich  Warbwtoo  nid#  sMand  to  Ma  mawwonaMe. 


M.  HJa.  A.ir.  I0l6.   B.  R.    WinttU  v.  ChiUe.   [3  Buhtr.  220.] 

IN  a  prohftitton  upon  a  suit  in  the  spiritual  court,  by  the  defendant,  the  vicar  P«>MhWon  irua 
of  D.  for  tithes :  a  prohibition  was  prayed  upon  his  plea  there  of  a  modus  ™"<j<|,ppop 
dtdmandi,  to  pay  so  much  yearly  to  the  parson  of  Dale,  in  discharge  of  his  JS^pM  i6 
tithes,  and  the  same  plea  there  disallowed.    The  whole  court  agreed,  this  modus  the  panon  in 
between  him  and  the  parson  will  not  discharge  him  from  payment  of  tithes,  as  diMbargB  of 

to  the  Tioar,  and  therefore  by  the  rule  of  court  a  consultation  was  granted.        ^^^  ^^^  ^ 
~  •'  "  by  tbe  Ticar, 

ptoiaded and  diiallawwl  in  tfas. ipirSfoat  court,  ftap  tbcy^oid  a  suite  to  Hw  patasa  weald  not  discharge  him 


M.  14  Ju.  A.  D.  l€l6.    B.  R. 
j^non.    [MS.  Calth.  Vol. «.  978.]     1  Ghr.  «&5.  Prohibition 

A  PROHIBITION  was  granted  to  a  salt  in  the  spiritual  court  for  the  tithes  «""*?*''  ^*»«^ 
of  a  house  in  London,  becanse  by  tiie  statute  37  H.  8.  c.  12.  the  mayor  ^^^.  ^^ 
haa  jurisdiction  given  him  to  make  order  concerning  ^e  payment  of  tithes  ia  i^  London,  for 
liOndoU.  the  najor  has 

^  jurisdiction. 

M.  14  Ja.  Anon.    fWk  Calth.  Vol.  2.  377.] 

APARSC^  libeUed  foi  tithes  of  bis  parishioaera  ui  life  ^iCual  oourt.   Shi'  Where  a  parson 
Thomas  Vavasour,  being  owner  of  a  portion  of  tithes  by  virtue  of  the  ^^^  ^    . 
King's  letters  patent,  came  in  pro  interesse  sua.   Wtereupon  a  prohibition  Wat  riSSco^a^- 
moved  for  by  Button,  Serjeant :    1 .  For  that  here  was  a  double  vexation  of  the  ^^  ponioniit 
defen^nt,  which  ought  not  to  be  by  law.    2.  Here  was  a  disallowance  of  cane  in  pro  fa* 
letters  patent,  which  they  have  no  power  to  trji  sed  non  attocatur,  for  it  is  term$e  mm,  held 
confiessed  by  the.  defendant  that  tithes  are  due,  and  being  so  it  belongs  to  the  ^  E^JTw*"' 
spiritual  court  to  try  whether  they  be  payable  to  the  parson  or  proprietary  by  nn^^^  ^. 
virtue  of  the  letters  patent,  and  he  who  comes  in  pro  mterease  mo,  is  as  a  gar-  nitted  to  be 
at  conmion  law,  and  it  is  theeeaiKeiR-eourse  there  to  do  so,  but  Houoh-  due,  and  the 


TON  said,  that  if  non  eomtmt  were  pleaded,  that  the  common  law.  should  try  it.    spiritual  court 

*  were  competent 

to  detemune  to  whMu ;  bill  If  the  grant  by  the  Istlert  patent  bad  beaa  hl^Oipme,  the  commoQ  law  should  try  it. 


a  2  M. 


360  TITHE  CASES. 

Jj^       M.  14  Ja.  A.  D.  1616.    B,  R.    Fosse  v.  Parker.    [3  Bulstr.  242.] 

di^*^*^***   "RY  ^^  ™  ****  spiritual  courtr,  for  the  tithe  of  neck-wool  of  800  Acep, 

tfthe  o?neck-  "^^  which  the  defendants  had  cut,  and  converted  the  same  to  their  proper  use. 
wool,  in  consi-  '  The  defendants  there  answered,  that  they  used,  between  Michaelmas  and  All- 
deration  of  the  '  hallown-tide^  to  cut  the  head,  neck,  and  ears,  to  preserve  their  sheep  hoia 
payment  of  the  vermin  and  flies,  and  so  by  this  to  make  the  fleece  the  better,  and  that  they 
sbearins^me  b  ^^^  ^  pay  4he  tenth  fleece  at  shearitig  time,  but  not  to  pay  any  of  these  neck- 
good;  bat  a  pro-  fleeces,  being,  as  they  alleged,  of  no  value}  the  which  plea  they  there  refused, 
hibition  was  and  gave  a  sentence  for  the  plaintiff  against  them :  for  this  cause  a  prohibitkm 
granted  "upon      was  prayed. 

thf^?iS" Vot**       ^**®  ^^^'^^  denied  to  grant  a  piohibiaon  in  this  case. 

thUil^towind'up  HouoHTOV,  J.  There  may  be  much  deceit  used  in  this,  as  in  the  case  of 
the  other  fleeces  rakings :  if  purposely  they  will  scatter  com,  the  parson  shall  have  tithe  c^  this, 
at  their  own  unless  it  be  mmw  vakmtari^  ;  so  here,  if  they  cut  great  fleeces  whidi  will  yield 
charge.  profit,  the  parson  is  to  have  his  tithe  of  this. 

that^^abuMin  I^pJ^BRiDjQE,  J.  The  suggestion  here  alleged  is,  because  he  paid  the  tenth 
the  catting  of  fleece  at  shearing  time ;  for  this  to  be  discharged  of  payment  of  tithe  of  the 
neck-wooT  neck- fleeces,  and  that  in  consideration  of  this,  the  parson  to  have  the  tenth  fleece 

shoald  be  after ;  this  is  due  to  the  parson  ji/re  dmno:  they  make  too  long  neck-shearings, 

*tib^°'d*  ^*t  *"^  ^^°  ^*  colour  they  use  to  shear  all  the  shoulders  abo,  and  so  by  Jhis  fo 
deiUed  by  the  *P^^  *^®  ^^^  fleece.  .  If  the  parson  be  to  have  the  tenth  fleece  of  the  back,  he 
coart.  ought  also  to  have  the  tenth  fleece  of  the  neck,'  and  no  reason  for  the  contrary. 

If  com  be        '  Cbokis,  J.  If  they  cut  this  neck -fleece,  and  convert  this  to  their  proper  use, 
Bcatteted  par-      they  ought  of  this  to  pay  tithe  to  the  parson. 

ofi^i'wshail  ^*  ^*^'  ^^°  urged,  that  if  such  abuse  was  in  the  cutting  of  the  neck-fleeces, 
be  paid/  ^^  ought  to  come  on  the  other  side  to  shew  this  to  be  so,  as  in  the  case  of 

*         Takings. 

The  whole  court  against  this,  and  denied  at  this  time  to  grant  a  prohibition, 

for  that  their  answer  in  the  spiritual  court  was  no  wise  sufficient  to  d^bar  the 

parson  of  his  tithes  of  these  neck-fleeces. 

Afterwards  this  was  moved  again,  and  the  suggestion  appearing  to  be,  that 

for  this,  they  used  to  wind  up  the  other' fleeces  at  their  own  charge,  so  for  this 

cause  a  prohibition  was  granted  by  the  court. 

The  >ix  months        M.  14  Ja.  A.  D.  I6l6.    C.  P.     Copky  v.  Callim.  [Hob.  179.] 

in  which  a  sur-  JN  prohibition  it  was  resolved,  that  the  six  months  for  proof  of  the  surmise 
""•^ji^jP*^*"^*' -»■  shall  not  be  counted  by  twenty-eight  days 


tion  is  to  be  ^"*'*  ^^^  ^  counted  by  twenty-eight  days  to  the  month,  but  according  to 

{jroved  are  ca-    **^C  calendar, 
fendar  months. 

Hil.  14  Ja.  A.D.  I6l6.  Exch.  Chamb.  Co&  v.  Oiwer.  [1  Ro.  454.] 

It  was  said  by  a  T^OCTOR  Martin,  If  a  bishop  have  land  within 'the  parish  of  another 
ciTilian,  that  if    J^  parson,  he  shall  not  pay  tithe  to  him,  unless  the  parson  has  a  prescrip- 

fands^kfa^'^rish  ^^  ^^*^  ^^  ^"^^*  ^  P^^  *^^™  '  ^^^^^  ^*"  denied  by  all  the  judges,  .who  said 
hlTshaii  pl^no  *^'  *^f  should  pay  tithes  unless  he  had  a  prescription  ^  contrd,  as  he  might 
tithes,  unless  the  prescribe  in  non  decimando,  being  a  spiritual  person.,  ,  , 

parson  can  prescribe  that  he  shoald,  but  the  court  denied  this,  and  said  that  the  prescription  shoald  be  c  etmtr^ 
and  as  a  spuitnal  person  he  might  prescribe  in  non  (Ucinumdo. 

Hil.  14  Ja.  A.  D.  I6l6.    C.  P. 
Harris  v.  Cottm.  [1  Br.  &  G.  69.]  Hob.  188. 
If  die  Tiear  oc-      AS  long  as  the  vicar  occupies  his  glebe  land  in  his  own  hands,  he  shall  pay 
he  riiir  ^^^  ^  *^*^^ '  ^^^  ^  ^^  demise  it  to  another,  tiie  lessee  shall  pay  tithes  to  the 

tithe.  buH^he*  P"«>**  *^*  «  impropriate.     If  the  vicar  sow  the  land,  and  die,  and  his  exc- 
ict  it,  the  tenant  CUtor 

•haU  pay.    The  court  seemed  to  think  that  if  a  ricar  sowed  his  glebe  and  died,  his  ezacntor  imist  pay  tithes. 


TITHE  CASES. 

cutor  take  away  the  com,  and  do  not  set  forth  his  tithe,  and  the.panon 
bronght  an  action' of  debt  upon  the  statute  of  2  Edw.  6.  the  oourt  seemed  to 
iodine  that  it  TTOold  lie.  (1)  . 

(l)  This  last  point  (from  the  report  in      "  ihey-would  give  no  apmum,  teMKfc  it  hatred 
Hob.)  seems  to  haye  been  pat  to  the  coort      before  tkem'in  itdt." 
by  ooauel  in  the  shape  of  a  question,  but 


P.  15  Ja.  A.D.  1617.    B.  R. 
Gose  V.  Barnes.     [MS.  Calth.  Vol.  2.  429.]     1  Gw.  285.  '^^?- 

GOSE,  fanner  of  the  rectory  of  TrampetOQ,(l)  libelled  in  the  spiritual  court  Where  tl^e  issoe 
against  Barnes,  for  tithes  of  five  roods  of  grass.  The  defendant  set  forth  ^  the  spiritual 
a  custom  that  he  was  to  pay  the  tenth  cock  in  grass,  after  it  is  cut  down  and  ^^^  "  "h*^V 
octcked,  and  before  it  is  made  into  hay  :  to  which  the  plaintiff  replied,  that  if  ?y(^  a  reoom. 
the  ground  be  wet,  he  is  to  take  the  tenth  cock  in  grass  before  it  be  made  into  pense  for  the 
hay  'y  but  if  the  ground  be  dry,  then  he  is  to  have  the  tenth  cock,  after  it  is  tithes  in  kind, 
made  into  bay ;  and  sentence  was  given  [in  the  spiritual  court]  against  the  *  proiiihition 
defendant^  and  he  was  adjudged  to  pay  I2d.  because  be  had  paid  neither  tithe  ^^J|^^.  ^at 
grass  nor  tithe  hay,  and  twenty  marks^   A  prohibition  was  moved  for,  because  oU^ise  wheiv 
the  issue  was  joined  upon  a  modus  decimandi,  which  was  a  thing  triable  at  com-  the  custom  gi^es 
flion  law.    And  it  was  'agreed^  that  where  the  issue  is  upon  a  custom  which  no  recompense 
gives  a  recompense  for  the  tithes  in  kind,  there,  a  prohibition  ought  to  be  ^  ^  parson, 
granted  :  but,  where  the  dispute  is  upon  a  custom  which  gives  no  recompense, 
a  prohibition  ought  not  to  be  granted ;  and  therefore  in  this  case  the  prohibition 
was  refused. 

(1)  Trumpington,  Camb. 


p 


Tr.  15  Ja.  A.D.  I6l7.     B,  R. 
Porthiger  v.  Johnson.    [MS.  Calth.  Vol.  2.  474.]     1  Gw.  286. 

^ORTINGER  sued  Johnson  in  the  spiritual  court  for  the  tithes  of  grass  to  Where  timodm 
be  made  into  fiill,  sufficient  apd  perfect  hay.    Johnson  surmised  that  the  ^.  ^l^P^  which 
custom  was  to  cut  the  grass,  and  then  to  ted  it,  and  to  put  it  into  grass  cocks,  ^^[^"^  ^^t'^ 
and  that  then  the  parson  is  to  take  his  tithe  :  and  upon  this  surmise  a  prohibi-  person,  a  prohi- 
tion  was  moved  for :  and  the  cases  of  Avbrey  v.  Jokmont  in  34  Eliak  in  B.  R.  bition  shall  not 
where  the  libel  was  fortithe  of  aftermath,  and  Sortinger  v.  Johnson,  in  4 1  Eiiz.(  1 )  go  to  the  spin- 
where  upon  the  like  surmise  a  prohibition  was  granted,  were  cited.    A  day  was  ^  ^t^^  '^ 
given  to  shew  cause,  and  I  was  of  counsel  in  the  case,  but  the  prohibition  was  ^|,ied  to  a 
denied ;  for  it  being  confessed,  that  tithes  ought  to  be  paid,  and  the  modus  modui  which 
giving  no  manner  of  recompense  to  the  parson,  it  is  not  to  be  resembled  to  a  gives  a  recom- 
wukbts  which  gives  a  recompense,  for  this  modu^  may  well  enough  be  tried  in  pau®* 
the  spiritual  court,  and  accordingly  in  the  case  of  Gose,  fiurmer  of  the  rectoiT  of 
TrumpetoD,  and  Bames,{2)  a  pi^ibition  was  denied  for  this  very  reason.   And 
Jc^mson  was  parson  of  the  church  of  Barfield,  in  Berkshire. 

(i)  In  respect  to  the  two  cases  abo^e  cited,  other  case,  vis.  Porimger  ▼.  Jcknton,  is  the 

the  oolj  satiaftMstor^  reference  which  can  be  name  of  tiie  principal  case,  and  donbdeta 

nade,  seems  to  be  to  the  case  of  Johmon  v.  given. bv  roistaike,  vidt  tamen,  HaU  ▼.  Fetti' 

Awt/rey,  Cio.  El.  660,  ante,  147,  which  was  place,  Cio.  Ja.  42,  ante,  157.  Porrey  v.  CAoioi- 

determined  in  41 13.  and  not  in  34  £1. ;  the  cey,  Noj,  15,  ante,  159. 

({)  Ante,  the  next  case. 


Tr.  15  Ja.  A.  D.  l6l7.     Spencer's  Caae.    [Noy,  19.] 

IT  was  said  by  Hutton,  that  by  the  civil  law  the  parishioner  ought •  to  give  By  the  civillaw 
notice  to  the  parson  when  the  tithes  are  set  forth.    But  it  was  adjudged,  notice  m^t  be 
thai  the  conmum  hiw  does  not  80  oUige  a  man.  pa'It^n^lhenthe 

""•  tithes  are  set 
oal»  bat  bj  the  coniaon  law  it  b  not  so* 


.     TtTHE  CAfiBS, 
Tr.  15Ja.A.D.  I6l7.    C.  B.    Anoa.  £lBr.&G.44.] 

The  owoer  of  ••!*••■        )l»  v  j* j 

land  of  the  Cit-   C^O  long  as  the  land  is  occupied  by  him  that  hath  the  fee-simple,  wluch  did 

terti«iu  shaU  ^  formerly  belong  to  ibe  order  of  the  Cistertiaas,  it  »b«U  pqr  AO  litbes^  Uot 

pay  no  tithes,  jf  jj^  i^  jj  ^  years  or  life,  the  ienaot  shall  pay  tithes, 

but  the  tenant  '' 

shaJl  pay.  ^ 

Tr.  15  Ja.  A.  D.  16 17.    C.  B,    Jnon.  [Cro.  Ja.  429.] 

One  obtsiued  a  TJPON  a  rule  given  in  the  common  bench  /or  a  prohibition,  the  party  laid 
ffrohibitian,  but  ^  by  his  prohibition ;  and  the  ecclesiastical  court  proceeded  to  sentence : 
laid  by  tilJ  after  nftkerwards  the  party  appealed,  asd  two  terms  after  the  other  ddfrers  prohjhir 
dwin"*^a'  "*tl  ^^'  '^*^  ^^^^  ^^^'  ^  re^ss^  he  had  surceased  his  time,  and  snffered  the  sen- 
serveS  ft'j^ld  *«nce  to  pass,  that  he  aow  should  not  have  the  benefit  of  the  prohibitkni  5  and 
that  it  wu  a  diffisrence  taken  where  a  prohibition  was  granted,  and  the  party  not  9ermg 
waived :  it  Is  it,  sentence  of  excommnnication  is  pronounced  in  defaidt  of  answer  i  there 
aft« ''ISh?^'*  upon  the  maUer  he  may  have  the  benefit  of  his  prohibitioD,  but  not  where 
grafted  aidTo^  ^^^^  "  *  sentence  definite, 
served  by  the  j[»arty,  excommiuiication  is  pronoanced  for  want  of  answer. 

Tr.  15  Ja.  A.  D.  I6l7.    B.  R.    Amw.    [Cro.  Ja.  429.]   1  Om.  %96. 

A  mill  newly  A  MILL  is  erected  upon  glebe  land  parcel  of  a  parsonage  wbich  came  to 
erected  upoa  ^^  the  King  by  the  Statute  of  dissolutions.  The  vicar^  who  is  endowed  wi^ 
^•'*K**w"^  "  small  tithes,  sues  the  parson  for  the  tithes  of  the  mill.  The  parson  applies  for 
The  extent  of  *  prohibition,  Ist,  because  the  glebe  upon  which  the  mill  is  erected  was  dis- 
an  endowment  charged  of  the  payment  of  tithes  ^  2d,  because  the  vicar's  endowment  does  not 
19  triable  in  the  extend  to  the  tithes  of  a  mill.  But  the  prohibition  was  denied  >  for  the  mill 
spiritual  court  being  lately  erected,  tithes  ought  to  be  paid  for  it,  and  the  extent  of  the  endow- 
ment is  a  matter  triable  in  the  spiritual  court.  The  discharge  of  the  glebe 
cannot  extend  to  a  mill  erected  de  novo. 

Tr.  15  Ja.  A.  D.  l6l7.    B.  R. 
Hampton  v.  Wild.   [Cro.  Ja.  430.]   Anon,  in  Poph.  1?6. 

Prohibition  wiU  PROHIBITION  awarded  to  the  epiiitaal  oouft  5  for  that  Hampton,  parson 
!!f  ^%!^t^of  ^  Thimbkiborpe,  sued  Wild  in  the  spiritual  coart,  becaase  ^  said  WM 

a sadcUehonc,    ^^  ^ ^ certain  close,  raserviog  pasturage  for  bis  saddle  gelding y  and  the 
with  an  aver- '    parsoD  sued  him  for  tlilhet  to  be  paid  of  things  ranovant  5  but  this  horse,  beine 
nient  that  itwa»  only  for  labour  and  tnwail,  would  not  renew :  odierwise  it  hsA  been  if  be  htA 
Qsed  for  labour,  \iept  a  bone  to  sell,  whereby  profit  had  been  aooi«ed,  there  be  sbovM  liave 
otherwise  ifoL     _|^  tfdie.  '^  H«uoBTON  iwifri  in  the  principal  poniC ;  beeaose  by  the  pattore 
he  may  increase  profit ;  and  so  it  is  a  profit  raivme  findi,  as  in  case  of  buren 
catde :  be  oug^t  to  allege  foi«h«r,  that  they  W^e  used  to  labour.    And  by  aH 
the  three  justices,  if  he  bad  aveived  in  the  surmise,  that  be  used  Ibe  horse  fbr 
labour,  the  mt^ibilbion  tad  laid.   (Vide  conird,  PctMii  v.  May,  ante,  199.  Un- 
derwood V.  GibboH,  «^^. 

Tr.  15  Ja.  A.  D.  1617.     B.  R. 
Dobitoft  V.  Curteene.   [MS.  Cakh.  Vol.  2.  444.  552.1    Cro.  Ja.  458. 

MS-  No.  34,  p.  aofi*  1  Gw.  £87. 

An  abbot  seised  TTPON  a  special  verdict  in  an  action  of  debt  upon  the  statute  of  2  Ik  3  £.  6. 
of  a  rectory  and  %J  the  caae  appeared  to  be  as  follows :  WiUiam  Fleming,  abbot  of  Evesham, 
^ul  ^  ll^^i,  ^^  ^  piedM^aon,  hamag  been  seised  tine  whereof,  he.  of  a  parsonage  and 
in  5»6  H.  8.  de-  rectory  mpffopriftte,  «nd  of  a  ceitain  grange  within  k,  in  the  26  u.  8.  makes  a 
mi&ed  tlie  lands  lease  for  forty  years  to  Richard  Pigeon  of  tise  grange,  and  of  the  littes  oi  hemp, 
forfwrtyprears,  fl^^  com,  and  hay,  growing  thereon,  rendering  rent  for  the  same  j  and  the 
h^eoi^  flu,        ^'^  ctweoant*  Ab»t  the  lessee  shall  not  pay  the  tithes  of  hemp,  flax,  com,  or 

graiD, 
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«nn,  bat  duft  be  dnU  ]»7  the  titfaet  of  wool  Md  knb,  eiul  tetW,  IM  kfc        t«l7. 
shall  pfty  those  tithes  to  the  vicer  aod  his  successors ;  the  stelvtB  of  31  H.  a 
c.I3.isBn4e:  the  ieve  expiras :  the  peraoiMge  is  gianted  hjr  the  King  to  one, 
mm!  the  gnoDge  is  granted  to  atiodMr  $  and  now  the  tithes  of  ami  not  heing 

!fV^*  i.^**^  ^^  '■*^**  ^  ^  P««»*g«»  Wn«»  debt  on  the  statute  rf  comT^IIThly. 
2  &  3  £.  IL  growing  thera- 

G€orge  Crake  aigaed  that  jodgnent  mnst^be  ginrea  for  the  plaintiff  5  for  tithes  on,  and  cove- 
of  lamb  and  wool  being  paid  at  the  time  of  the  dissolution,  and  of  the  making  nuted  that  the 
of  the  statnle  of  31  U.  8.  and  a  reat  bdng  Likewise  paid  for  the  tithes  of  hemm  ^^  '^^ 
§mx,  oorn,  and  gnajn;  the  grange  could  not  be  said  to  be  discharged  from  the  °f  |,^p^  ^^^ 
payment  of  tithes  at  the  time  of  the  dissolution^  and  therefore  is  not  within  the  corn  and' hay/ 
compass  iof  thestatnte  of  31  H.  8.  c.  13.    For  though  lands  are  to  be  disdiarged  but  that  he 
of  tlie  payment  of  tkhes  which  were  discharged  at  the  time  of  the  diss(^tion  by  *]^^^  W 
J««^.  peq>eb»l  «-km    «  «ppe«.  by  2  Re^  47    the  Ai^biAop  of  ''^rJ^l^t, 
Lanterbary  s  ca^  ^(l)  yet  if  the  tithes  were  paid,  or  if  the  tithes  of  any  lands  lessor  and  small 
were  leased  oat  at  the  time  of  the  dissolution^  tithes  ought  to  be  paid  for  such  tithet  to  the 
lands,  MB  appean  horn,  the  case  of  Grrviiie  and  Troi,  2  Rep.  48.(2)  and  the  case  ^icar :  held 
of  the  parson  of  F^Jdrke,  1 8  Elis.  Dy .  349.(3)  where  tithes  were  psad,  as  in  the  y^  T^l*"^ 
case  at  bar,  aader  a  leasee  and  notwithstanding  that  there  a  leaee  were  made  by  ^^ry  .^^^e 
the  abbot  himsdf,  yet  de  Jure  he,  being  parson^  ought  to  have  tithes  contrary  dissolution, 
tohis  own  lease,  aeoording  to  32  U.  8.  and  tiie  case  of  Perkm$y.  Hmde,  Hit  tithes  should  be 
31  Elia.  Bot.  138.(4)  where  it  was  resolved,  that  if  the  parson  of  aparsonage  P>i<l :  for, 
impropriate  maJce  a  lease  of  part  of  his  glebe  reserving  a  rent,  far  aU  manner  ^^^J^  ^^' 
of  enactions,  matters,  duties,  and  demaiwls,  yet  he  shall  have  tithes  aotwith-  lieu  of  thetitfae 
standing  the  reservation,  because  tithes  are  spiritual  things,  and  the  general  was  a  payment 
words  Gctend  only  to  temporal  things ;  and  thoogfa  a  rent  was  here  reserved  for  of  thetithet,  and 
the  tithes,  and  the  tithes  themselves  were  not  psdd,  yet  it  is  all  one:  for  tiie  >mouniedtoas 
teat  is  in  lien  of  the  ti^es,  according  to  the  case  of  15  E.  3.  [Fitsh.]  Execii*  ™"^^-  r^^^ 
tian,  63.  where  it  is  hoiden,  that  the  rent  reserved  coming  in  lien  of  the  land,  i^d  been  a  pay- 
the  rent  may  as  well  be  extended  upon  a  statute  as  the  land.  ment  of  wool 

Bridgemtm,  i  contnt,  u'guad,  that  there  not  being  any  tithes  of  com  and  hay  and  lamb  al- 
paid  at  the  time  of  the  dissolution,  no  tithes  sfaooU  be  paid  of  them,  becanse  ""T:  "^I^'^J? 
as  to  tiiose  tiUies  diere  was  a  discharge  at  the  time  of  tiie  dissolution.    AndUiis  t^.n'^ningof' 
is  evident  from  the  above  book  of  18  £1.  Dy.  349.  where  it  appeara  that  the  the  statute,  for 
knds  were  dischaiged  from  the  payment  of  ail  other  tithes  than  those  which  if  tithes  of  one 
were  paid  at  the  time  of  the  dissolution,  and  fran  Grevt^  and  Troy's  case,  kibd  only  have 
2  Co.  48.  where  it  is  hoiden  tiwt  titiies  shall  not  be  paid  of  tiiose  knds  whidi  j^^^u'^''^ 
were  disdia%ed  at  the  time  of  tiie  dissohttion.    As  to  the  efc^ection,  that  the  changed  so  that 
rent  in  this  ease  comes  ia  liea  of  tiie  titiies,  that  cannot  be ;  for  tithes  not  being  tithes  of  another 
a  thing  tnaaurable,  a  rent  cannot  be  said  to  issue  out  of  them,  aa^more  than  it  kind  are  to  be 
oanbesaid  toissneooiof  thetoliof  amill,orsachothertfaingnotflH^«rahle^  paid,  this  pa^- 
as  appeal*  by  30  Ass.  15.  4  EL  Dy.  212.  and  7  Co.  23.  Arf^s  case.    And  S'JhfST' 
though  the  Iwee  is  by  law  to  pay  tithes  notwithstanding  the  resermtkm  of  tate. 
rent,  or  feoffineat  made  of  the  mad,  because  tithes  are  distinct  things  from  the     3d.  The  le- 
laad ;  as  is  evident  from  42  £.  3.  13.  30  H.  8.  Dy.  43.  &  32  U.  8.  cap.  7.  tainer  of  the 
yet  it  appean  in  this  case  by  the  corenant  and  by  the  lease  itself  that  it  was  ^f^)|^^^jj^/ 
not  the  inteatioii  to  have  such  tithes  paid :  wherefore  there  bdng  a  dlsebaiga  ^^^^^^^i^ 
de/ttUo  from  the  payment  of  tithes  at  the  time  of  tiie  dissoktion  of  lands  whaUi  i^  the  statute; 
bad  been  discharged  time  whereof,  &c.  tithes  shall  not  be  paid  now  of  them^      For  from  all 
aeooidiag  to  30  E.  3.  3.  21  H.  7.  9.  and  31  E.  3.  Garr.  de  Ckmire$,  22.  it  •ppe«t«i  ttiat 
where  it  is  hoiden,  that  if  the  grantee  of  a  rent  disseise  the  tone-tenant,  and  f^]^^^f 
Bttke  a  feofiinent  with  warranty,  the  feaffise  shall  vouch  of  the  land  (tischarged  payment  of 
of  rent ;  and  yet  there  was  only  a  discharge  de  factor  and  not  a  discharge  de  tithes  de  facto 
Jure.    And  the  case  of  44  Ass.  al.  45.  was  here  cited.     He  further  said,-that  by  reason  of 

<1)  Aite,  113.    («)  Ante,  117,  cited  m  Grten  t.  Baker.    (9)  ilnte,  66.    (4)  Anu,  98.      rebuttted'the 

"  presumption 
that  there  had  originally  been  s  discharge  dejure  by  ball,  composHSon,  &c.  Dodderidgt  doubted  whether  dodf 
payflMBClorfertjy«ar»  before  9  £.6.  was  not  a  bar  to  the  right  of  aelioB  under  tiiat  statute,  for  as  by  the 
caoon  law  twenty  yeais  poi^ession  makes  a  prescription  for  the  church  and  forty  years  against  it,'  he  thought  that 
non-payment  ft»T  forty  years  prprented  any  remedy  under  the  act  to  enforce  a  payment,  for  there  being  no  re- 
nt edy  before  this  act  at  common  law,  a  layman  should  onLy  sue  as  the  act  enabled  nim. 


OUKTXIIVB. 
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1617.        if  ^  K^  gwai  luidt^  wUck  liaT«  been  alwft]^  ^EbcMged  cf  tkba,  tliiey  thiU 
DOBiTof^      Temain  discharged. 

^^ Crokb  and  Houohtov,  Justices^  thought  that  judgment  oaght  to  be  given 

for  the  plaintiff.  For  they  conoeiTed,  that  there  being  tithes  paid  of  sone 
things  at  the  time  of  the  dissolution,  and  there  being  an  express  lease  to  the 
terre-tenant  of  the  tithes  of  other  things^  and  a  rent  reserved  for  them,  titha 
should  be  paid  now  as  well  as  in  the  case  of  GreviUe  and  Trott,  2  Co:  48.(1)  sod 
18  £liz.I>7. 349.(2) 
The  case  was  argned  again  in  Mich;  term  b^  Dacaipori  on  the  part  of  the 

Slaintiff,  and  Sir  Tkonuu  Coventry,  the  King  s  solicitor,  on  the  part  of  the 
efendant. 

.  Dacer^wt  txmceived  that  judgment  ought  to  be  given  for  the  plaintiff;  as 
there  was  a  lease  <^  the  tithes  of  com  and  hay,  and  a  rent  reserved  for  diem 
at  the  time  of  the  dissolution,  in  31  H.  8.  and  as  there  was  also  a  payment  in 
kind  of  lamb  and  wooU  there  was  not  such  a  discharge  from  the  payment  oi 
tithes  at  the  time  of  the  making  of  the  statute,  as  that  these  lands  so  in  ksse 
should  be  discharged  for  ever.  For  by  the  lease,  there  is  an  express  oontract 
for  the  tithes  $  and  where  a  tithe  is  paid  in  kind,  or  a  rent  is  paid  for  it,  the 
perpetual  union  is  satisfied,  which  occasions  the  discharge,  as  appears  hy 
Fnddle  and  ^0;iter  s  case,  1 1  Co.  13  &  14.(3)  For,  first,  it  is^evident  that  tithes 
of  themselves  are  an  hereditament  of  that  nature,  that  neither  .unity  of  posses- 
sioi^  will  cause  a  suspension  of  them,  nor  will  livery  cause  ui  extingui^mest 
of  them,  as  we  may  see  by  42  £.  3.  13.  though  a  livery  will  extinguish  a  rent, 
according  to  35  H,  6.  56.  wherefore  the  union  does  not  of  itself  make  a  dis- 
charge from  the  payment  of  tithes,  or  a  suspension  of  them ;  but  upon  a  per- 
petual union  a  constructive  dischai^  is  raised,  because  it  would  be  ioBnite  to 
drive  the  patentees  to  shew  in  what  manner  the  discharge  came,  whether  by 
a  composition,  or  by  a  bull  of  the  pope,  &c.  but  it  being  apparent  in  this  case 
that  the  discharge  ^m  the  payment  of  tithes  of  com  and  hay  was  only  in  re- 
spect of  the  contract  ^  upon  the  dissolution  of  that  contract,  and  the  dete^ 
mination  of  the  lease,  tithes  must  be  paid  in  kind*  Secondly^  It  appears  hy 
Priddie  and  Napier  s  case,  that  the  union  which  creates  a  disdiai^  ntun  the 
payment  of  tithes,  must  have  four  qualities,  viz.  1.  it  must  hejvsta:  2.  it  most 
oe  aquaUi  unio :  3.  it  must  be  perpctua  unto :  4.  ft  must  be  Ubera,  that  is,  t» 
from  the  payment  of  tithes.  But  in  this  case  there  is  no  such  union;  for  at 
the  time  of  making  the  statute  of  3i  H.  8.  there  were  tithes  paid  in  kind  of 
lamb  and  wod,  and  a  rent  was  paid  for  the  tithes  of  com  and  hay.  And^ 
u)pears  by  TrdfB  case,  2  Rep..48.  that  if  the  lessee  pay  tithes  at  the  time  of 
the  dissolution,  tiihes  in  kind  shall  be  paid  afterwards ;  and  though  diere  be 
only  a  payment  of  rent  fqr  the  com  and  hay,  and  no  payment  of  tithes  m 
kind  o/  them,  yet  the  rent  coming  in  lieu  of  tithes  is  all  one  with  a  paymeat 
of  the  tithes  themselves.  And  upon  .this  reason  it  appears  by  31  £.  3.  [Fitxhj 
Assets,  pL  3.  that  a  rent  descending  to  a  son  and  heir  shall  be  asseto,  notwith- 
standing it  be  extinct  upon  the  descent  by  reason  of  uniiy  of  possession ;  and 
by  21  E.  3.  18.  F.  N.  B.  223,  224.  &  38.  Ass.  pi.  17«  a  rent  extinguished  by 
way  of  release  to  an  abbot  wiU  be  mortmain;,  and  11  H.  7.  12.  ^j^^ 
upon  whom  a  mesnalty  descends,  being  within  age,  shall  be  in  ward,  ^J^'f 
a  relief  for  it,  notwithstanding  that  the  mesnalty  be  extinct  in  law;  sndm 
Carre  s  case,  26  £liz.  cited  in  3  Rep.  30  b.  it  appears  that  »  rent  extingmshetf 
will  make  such  a  tenure  in  capUe,  that  the,  king  shall  have  a  third  F*'^  ^  ^ 
lands  in  wardship :  and  it  appears  by  37  H.  6.  26.  that  the  payment  of  a  rart 
<^  ten  pounds,  by  way  of  retainer,  is  a  having  and  holding  within  the  condi- 
tion of  an  obHgation ;  and  28  H.  8.  Dy.  15.  it  appears  that  such  a  retsincr 
upon  a  release  made  to  him,  is  a  purchase  within  the  intent  of  a  <^^^^^ 
and  13  U.  7.  16.  the  payment  of  an  amercement  for  suit  of  co«rt>  is  ^^'^ 
cient  seisin  of  suit  of  court,  for  it  comes  in  lieu  of  the  suit.  As  to  the  objec- 
tion, that  the  rent  could  not  be  paid  in  Ueu  of  tithes,  because  it  issues  ^v  ^ 
of  the  land,  and  not  out  of  the  tithes,  according  to  5  £.  3.  68.  he  said  tbat 

(1)  Ante,  117.  cited  in  Grec^  ▼.  Bnher.    («)  Tlic  Parson  of  Pe>kirke*i  caK,  ««*«'  ^ 
(3) -<«t.,  f05.  ^^^^ 
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thougli  it  iasne  only  out  of  the  land  by  way  of  'leaiedy;  iot  ^  grantor  cni         16)7. 
only  distrain  in  the  land ;  yet  it  issues  out  of  the  tithes  by  way  of  recompense,      DoatTorr 
lor  the  rent  is  a  recompense  for  the  tithes^  and  it  is  increased  in  respect  of  ** 

tiiem.  And  as  to  the  ciyjection,  that  an  action  of  debt  will  not  lie  on  the  sta*  ?^"^r?' 
tQte  of  2  &  3  £.  6.  for  that  the  tithes  of  com  and  hay  have  not  been  paid  by 
the  space  of  sixty  years,  and  the  statute  wills,  that  **  every  of  the  king*s  sub» 
jects  shall  from  henceforth  set  out,  yield,  and  pay  alt  manner  of  their  predhd 
tithes  in  their  proper  kind  as  they  rise  and  happen,  in  such  manner  and  rarm  as 
hath  been  of  right  yielded  and  paid  within  fnty  years  next  before  the  making 
of  this  act,  or  of  ri^t  or  custom  ought  to  have  been  paid  ;**  he  said  in  the 
first  place,  inasmuch  as  t)ie  tithes  of  com  and  hay  have  been  paid  by  way  of 
retainer,  and  a  rent  has  been  paid  for  them  within  that  time,  this  shaJl  be 
a  payment  within  the  act.  Thirdly,  Notwithstanding  there  was  not  any  pay- 
ment defado,  yet  because  there  must  have  been  a  payment  dejure,  if  it  had 
not  been  in  respect  of  this  real  contract,  this  shall  be  said  to  be  wiUiin  the  act. 
Fourthly,  Here  is  a  payment  of  tithes  in  kind  for  part,  and  so  the  very  words 
of  the  act  are  satisfied. 

Sir  Thoma*  Coventry^  i  contrd,  conceived  that  judgment  should  be  given 
for  the  defendant,  in  the  first  place,  that  the  unity  of  possession  of  the  rectory 
and  lands  in  the  hands  of  the  abbot  of  Evesham  caused  a  suspension  of  the 
payment  of  tithes,  though  it  did  not  make  an  absolute  discharge  of  the  pay- 
ment of  them ;  for  in  30  H.  8.  I>y.(  1 )  it  is  said,  that  if  a  panon  purchase  land 
within  his  own  parish,  the  land  by  reason  of  this  unity  is  made  non  dedmabUu; 
which  being  so  that  it  causes  a  suspension,  then  the  clause  of  the  statute  of 
31  H.  c.  13.  extends  to  make  it  a  perpetual  discharge ;  for  it  says  Uiat  ''  all 
*'  and  every  person  and  persons  shall  have,  hold,  retain,  keep,  and  enjoy,  &c. 
**  according  to  their  estates  and  tithes,  discharged  and  acquitted  of  the  payment 
"  of  tithes,  as  freely  and  in  as  large  and  ample  manner  as  the  said  abbots, 
"  priors,  abbesses,  prioi^ses,  &c.  had,  held,  occupied,  possessed,  or  enjoyed 
"  them,  &c.  at  the  days  of  their  dissolution.**  And  this  statute  is  to  be  ex- 
pounded liberally,  because  it  was  the  intention  of  parliament  to  advance  the 
king*s  sales  by  the.gfant  of  these  immunities,  and  to  enooorage  people  to 
purchase  the  lands  -,  and  for  that  reason,  in  the  case  of  HoUkoell  v.  Joknaon, 
M.  39  &  40Bllz.'  in  the  common  pleas,  it  was  adjudged,  that  where  an 
abbot  pilrchased  a  portion  of  tithes  which  another  had  in  his  lands,  not- 
withstanding this  unity  did  not  make  a  perpetual  discharge  from  the  payment 
of  tithes  and  an  extinguishment  of  them  ;  but,  upon  severance  of  the  portion 
from  the  land,  they  would  be  again  payable  as  before ;  yet  it  made  a  disehairge 
upon  the  construction  of  the  statute  of  31  H.  8.  so  that  the  lands  should 
be  discharged  from  the  payment  of  tithes  in  the  hands  of  the  patentee. 
And  in  the  New  Book  of  Entries,  453.  Hil.  1  Eliz.  Rot.  and  24  Eliz« 

Rose  and  Girling  %  case,  it  appears,  that  upon  the  suggestion  of  a  union, 
a  prohibition  was  granted.  And  this  construction  to  have  such  discharge 
upon  the  union  is  not  prejudicial  to  any  one.  For  J.  the  king  sustains 
no  loss ;  for  what  he  loses  in  the  rectory  by  the  discharge  he  recovers 
in  the  land.  2.  Every  one  has  benefit  by  it,  because  it  settles  quiet  and 
rqwae.  3.  This  construction  tends  only  to  the  {Mpeservation  of  ancient  pri- 
vileges m  €9se  before  the  making  of  the  statute  of  31  H.  8.  Whereas  the 
intent  of  this  statute  was  not  only  to  preserve  sudb  discharges  as  were  w  este 
at  the  time  of  the  making  of  31  H.  8.  Init  also  to  discharge  any  charges  which 
were  tn  esse  at  that  time ;  wherefore  in  the  case  at  bar,  there  being  a  dis- 
charge of  the  payment  of  these  tithes  at  the  time  of  the  making  of  the  31  H.  8. 
the  discbarge  shall  continue. 

2.  I  conceive  that  the  cause  of  the  discharge  by  reason  of  union,  is  not  re-^ 
BKwed  either  by  the  lease  or  by  the  reservation  of  rent ;  for  as  to  the  lease  of 
the  tithes  of  com  and  hay,  it  would  have  been  clear  that  if  such  lease  of  the 
rectory  had  been  made  to  a  stranger,  the  discharge  would  have  continued,  the 
lease  notwithstanding;  for  the  discharge  goes  to  the  freehold  as  well. as  to 
the  pofiseasion;  vdimiEiare  the  freehold  being  discharged  at  the  time  of  the 

(t)  AnU,  50. 
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DOMvovf      racwoB  it  U  Uiat  in  tbe  biahq>  of  fSHMeitf^er**  cB^e^  HiL  41  £).  Hot.  ^^.(i)  it 
J!t.».      ^^  A^fudged,  that  a  copyholdier  of  the  biahdp  ibould  be  discbargad  of  U» 
peymeat  of  tithes;  for  the  freehold  and  inheritaaoe  vmre  dischanged,  mi 
4heKfort  tUe  posseiiioA  shall  be  likewise  disdMrfedi  by  neaaon  of  fuch  dis- 
i^arge.   As  to  the  eaees  of  IB  £1.  Dy.  349.<2)  &  10  £liz.  Uj.  277.(3)  and  Troifs 
C8ie»  2  Rep*  48.  cited,<4)  thecaBe  of  ISEliz.  proves  diisectly  that  tithesought  not 
to  be  paid  of  aay  otto  things  than  of  worn,  and  Uasfy,  and  that  a  piol^ttioB 
^M»ald  be  granted  as  to  aU  other  tithes.    And  in  the  case  of  10  £liz«  the  dis- 
charge was  persoiSal  quemM  priipriu  mixnibm  tKoobintiir,  upon  which  it  was 
holden  that  the  ^mer  should  pay  tithes :  and  in  Tro^^*s  caee^  the  lessee  of  the 
lands  paidlithes  of  ibem  to  &e  abbot  at  the  time  of  the  dissolution :  sod  ia 
M.  40  &  41  £lis.  Rot.  >     betw«ea  Bemt(m  and  Trott,(5)  an  issue  was  tskea  upon 
the  payment  of  tithes  $  «o  that  it  sfaoald  seem  from  this  case,  that  aotwith* 
standing  them  was  a  severanoe  of  the  reotoiy  and  of  the  land,  yet  if  tithei 
were  not  paid  for  the  land  at  the  time  of  the  dissolution,  they  shocdd  cootiane 
discharged  after  the  dissolution  :  for  which  reason  in  the  case  at  bar,  notwith- 
standing  thtre  was  a  severance  of  the  rectcHy  and  of  the  lands  in  the  bands  of 
the  abbot ;  yet  inasmiich  as  for  these  lands  so  severed^  tiiere  were  not  any 
tilipes  of  com  and  hay  paid  at  the  time  of  Uie  dissolution,  there  shall  not  U 
any  tithes  paid  at  this  day. 

3.  Ihe  tmtott  making  a  discharge,  and  no  tithes  of  corn  and  hay  being  paid 
at  the  time  of  the  dissdiiition,  the  leserva^on  of  the  rent  shall  not  chaige  the 
lands  with  ^e  payment  of  titles  of  com  and  hay ;  for  the  reddendo  of  the 
rant  being  generally  prvmde,  it  cannot  extend  to  make  the  rent  to  be  for  the 
tithes,  beeanse  not  being  things  manurable  in  which  a  distress  could  be  takeo, 
a  rent  cannot  usue  out  of  them,  aocording  to  1 1  H.  4.  40.  and  therefore  the 
proindc  mnst  hsrve  relation  to  such  things  out  of  which  a  rent  can  arise.  And 
though  in  1  U.  4.  it  be  holden  that  a  rent  may  be  well  enough  reserved  ont  of 
a  mesnalty  $  and  in  10  £.  4.  out  of  a  reversion  $  yet  that  is  in  respect  of  the 
possibility  that  the  land  may  be  charged ;  for  the  tenancy  may  escheat,  aod 
the.fMurtieular  estate  may  determine  j  but  there  is  not  any  such^  reason  in  the 
case  at  bar. 

4.  The  payment  of  tithes  by  way  of  retainer  cannot  be  any  payment,  be- 
cause that  might  be  alleged  upon  aU  unions  whatsoever,  and  so  no  unkn 
would  make  a  dischaige,  which  is  contrary  to  the  statute  of  31  H.  8.  which 
operates  a  dtscharge  in  cases  where  thi&e  is  a  union  and  no  payment  of  tithes. 
^  ^  the  covenant  that  be  shall  liot  pay  any  tithes  of  corn  and  hay,  that  can- 
not mend  the  matter,  and  indeed  it  rather  enforces  the  contrary,  viz.  that 
tithes  ought  not  to  be  paid.  And  in  the  case  of  Chiid  and  Kitie^,  F.  40  £L 
Rot.  458.  which  is  lady  Russers  case,  which  was  for  suing  for  titho^  where  do 
tithes  were  paid  at  the  time  of  the  dissolution  in  kind,  but  only  a  rent :  the 
c^Hoion  of  the  court  on  this  point,  and  also  the  issue»  were  specicd,  if  Anthony 
were  seised  at  the  time  of  the  dissolution;  and  it  was  holden  that  no  issue 
was  found  for  the  plmntiff,  the  name  ai  the  abbot  being  Philip,  and  not  Aa- 
thony. 

6.  An  action  of  debt  does  not  lie  upon  the  words  of  the  statute  for  the  tithes 
of  com  and  hay,  because  until  ihe  26  H.  8.  no  ttthea  at  all  were  paid,  nor 
afterwards  of  com  and  hay ;  so  that  no  tithes  being  paid  by  the  space  of  for^ 
years  before,  an  action  of  debt  cannot  now  be  maintained  within  the  sutute. 
Astotheohjeetaon,  that  tithes>  notwithstanding  the  union,  ^  right  ougkU» 
he  pmd,  and  so  within  the  compass  of  the  statute :  it  a^iears  by  dO  ^■.^^' 
(43.a.)  (6)  that  unity  of  possession  of  the  land  and  rectory  oMkes  it  «o«  ^ccw^wf- 
And  as  to  the  objection,  that  a  rent  has  been  paid  for  the  tithes,  which  u 
a  suficient  payment  within  the  statute :  it  a|n>ears  by  the  words  of  the  ^^^^ 
which  will  have  the  payment  of  all  predial  tithes  in  their  proper  kind,  as  tb^ 
have  been  paid  by  the  space  of  forty  years  befoie,  that  the  payment  within  tbe 
£Drty  ynaif  must  he  a  payment  in  kind,  and  not  a  parent  of  a  rent  in  ben  ot 

<1)  Anlt9  119.    (t)  Psi«M  of  Pe^lrlK*8  ease,  «n<r,  «^    /S)  Btalh»ine*t  eMC>«^'^ 
(4)  AMe,  117,  cited  in  GreeH  v.  Baktr,    (6)  Jute,  142.    (6)  Ante,  SO.  , 
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Hhm^AM,    Bm|4m,  if  fM^neinB  fceyittd forty  y«n  nifj^t  Im  naked  up,  tiMi.       Wi7. 
wottM  be  •  meow  of  ninng  much  ddbBle,  oad  itwoidd  be  mdiaooMmctifiQ     i«nt«fv 
too  88  woiM  Hii&e  the  <vmdi  ''  by  tiie  qpaoe  of  tety  yisara  "  v»id  mmI  idk$  «• 

■od  it  wMld  he  bwd  to  0Hb|ect  a  mtm  to  the  peMiky  of  treble  dami^ei  when  ^^'5*?* 
no  tithes  in  kind  were  over  fM  bf  the  tpoce  of  iorof  jtmn.  And  there  n  "^^^ 
a  dMerence  wbeve  on  MM,  who  was  pamn  impactonee,  made  a  lease  £m 
yean  of  hmd  lying  in  the  same  parish  aa  the  r^etory,  and  wheve  the  kins!e 
Mtentee  of  an  Impropriate  paRonage  «t  this  day  Makes  a  tease  for  yaaia  of  m 
laoids.  Por  theogfa  the  lessee  in  liie  first  caae  oaigbt  io  pay  titiitta>  bcoaaaeahoy 
wore  apiritud  tb&gs  belonging  to  the  pastor  of  his  sanl,  and  do  not  jwss  ka« 
eluded  within  the  land,  as  we  see  In  30  H.  8.  Dy.  <43.)  ( 1 )  ft  82  £L  Birkmi  and 
S^fmd^s  case,  (2)  wifaere  a  lease  for  yean  was  aaade  of  land,  icscrting  rent  for  all 
aocalar  exactions  and  demands,  and  it  waa  holden  IbaS  tJhe  lesaae  abesdd  pay 
thiies ;  yet  in  the  other  ease  the  lessee  or  afienee  of  tbe  glebe  shonld  not  pay 
tithes,  because  they  stood  dischai^  froaa  tlie  payment  of  tithes  upan  the  st»* 
tote  of  31  H.  6. 

MoMTAOOB,  Ch.  J.  Cross,  DoDDSMnoKy  and  Hovoovok,  Juatioes,  held  thai 
judgment  ahonld  be  given  for  the  plaintiff.  Eor,  ^ey  raaolved,  that  unity  of 
possession  of  the  lands  and  vectoiy  ia  not  any  eztingidriiraeBt  or  aoapenaion 
owmmo  of  tithes,  tidies  being  a  mere  oottatend  duty  to  the  land,  and  not  any 
way  appertaining  to  it,  as  appean  from  80  Hen.  &  Dy.  42  Ed^.  8.  IS.  and 
82  H.  8.  e.  And  they  may  be  reseoabled  to  a  wamn,  whieh  is  o  distinct  thing 
Ipom  the  land,  and  therefore  not  extinguished  by  a  lesAnent  of  the  land,  ao* 
eording  to  the  book  of  35  Hen.  6.  as  a  rent  or  remainder  aie.  And  upon  ikh 
reaaon  it  was  adiudged,  38  El.  that  if  a  lease  fw  years  be  made  of  land,  vesetv* 
hug  a  rent  for  ail  exactiooe  and  demands,  the  lessee  aliall  pay  tithea  of  his  land^ 
becanae  they  are  not  issuing  out  of  the  land,  nor  appertaining  to  it$  akhoush 
they  be  suspended  by  the  unity,  they  are  but  a  more  ooHateral  duty,  due  to  the 
pastor  in  respect  to  his  feeding  our  souls  5  and  though  the  mnon  occasion  a 
sQspension  of  tbe  payment  of  tithes,  because  a  man  cannot  pay  tithea  to  him« 
sdr ;  yet  it  does  not  occasion  a  auspension  of  the  tillies,  but  thw  ana  la  aw  M 
dwre  were  any  one  who  could  take  them.  2dly.  They  resohrad  tkot  •  nnity 
of  possession  of  the  land  and  rectoiy  in  the  hands  of  the  abbot  at  the  time  « 
the  dissolution  in  81  Hen.  8.  if  it  had  the  four  properties  and  quaikiaa  men* 
tfoned  in  Friddlewad  JY«pifr'scase,(8)  is  a  anffident  discharge  iram  thefmynienl 
of  tithes  within  the  statute  of  81  Hen.  8.  so  liiat  the  sunniaa  of  nadh  a  union 
would  be  a  good  gromid  for  a  prohibiSioQ,  if  there  were  any  ault  for  tithaa 
against  it :  for  when  such  union  luMth  continued  time  whereof.  Ire.  it  sbaU  be 
intended  tint  there  was  some  oomposition  or  bull  of  tbe  pope  which  gave 
a  discharge  from  the  payment  of  tithes,  so  that  no  tithes  ought  to  be  paid,  bat 
which  the  party  shall  not  be  dnren  to  produce  by  reason  ii  tibe  great  inoo»« 
▼enience  that  might  ensue  from  the  infiniteness  of  searck  for  anc^  things ;  and 
»  order  to  avoid  that  inconvenience  tlie  alleeatien  of  unity  time  whereof,  ice,' 
has  been  allowed  to  make  a  disdiarge  from  the  payment  of  tithes.  8dly.  They 
reaolved,  that  unity  of  possession  of  the  land  and  retrlory  mmd  ^  9emel  at  the 
time  of  the  dissdution  is  not  sufficient  to  discharge  laiids  of  the  psymeBt  of 
tithes  af^  a  severance  has  been  made  of  the'  land  and  rsctery,  if  it  af  pear  to 
tiie  court  Aat  there  was  not  aoy  eompontion  or  boll  of  the  pone,  dec.  to  dia« 
charge  the  land  of  tilihes,  but  only  a  unity  of  possession  -,  for  tlien  It  apjiean 
to  tlK  court  that  there  was  otdy  a  discharge  de^ucte  from  the  paysMOt  of  tithes, 
for  that  by  reason  of  the  union  llhe  abbot  could  not  pay  tithes  to  trimself,  and 
there  was  not  any  discharge  dejtire  of  the  lands  ftomt  titlios ;  end  it  must  bo, 
or  be  intended  to  be  by  reason  of  some  eompositfon  or  papal  bull,  whera  the  kada 
sAwfi  be  ^seharged  by  3 1  Hen.  6.  4tldy.  They  wsolved,  that  the  lease  of  the 
tithes  of  com  and  hay  to  a  lessee  in  the  lease  of  the  lands,  and  the  rasorvation 
of  rent  prwnde,  make  an  exposition  or  explanation  that  tihe  lands  wore  only 
diadiarged  of  the  payment  of  tilkes  by  the  unity  of  poasession  of  tho  lands  and 
rectory  in  the  hands  of  the  abbot,  and  not  discharged  ef  tithes  by  any  eoaspaai- 
tion  or  papal  bull,  or  anyother  manner  by  which  diera  should  be  a  dischaif|o  ifo 

'   (1)  Ante,  50.  («>  Ant$,  90.  <.$>  Amty  tOO. 

jure. 
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.1617.       jwre.    For  if  tiiere  had  been  any  disduorge  df.  >Mre  by  compoittio^  or  paipnl 
DOBiTon     ball^  then  tiiere  woald  be  no  occasion  for  any  conlract  for  the  tithes  :of  lands^ 

^ becfuue  the  tithes  ought  not  to.  be  paid  of  them  of  Tight :-  but  the  discbarge 

being  only  in  respect  of  the  unity  of  posaeBsioo,  there^  without  a  contact  maule 
for  the  tithes^  tithes  are  to  be  paid  by  the  lessee ;  and  here,  upon  the  leiwe 
made,  by  which  there  is  a  sevs&rance  of  the  land  and  rectory,- the  cauae  is  tak^a 
away  which  occasioned  the.  suspension  of  the  payment  .'of  tithes.    And  Jar 
this  reason  it  is  that  it  was  adjudged  in  Tro^/*s  case/  that  if  the  lessee  of  aa 
abbot  at  the  time  of  the  disablution  paid  tithes  at  Uieirtime  of  the  dissolutiMi.  to 
the  abbot,  the  lands  should  be  affceiwards  chained  with  the  payment  of  tithes  ; 
because  the  payment  of  tithes  to  the  abbot  was  a  declaration  that  the  landa 
were  only  discharged  of  the  payment  of  tithes  by  reason  of  a  unity  of,  poaaes* 
sion,  and  were  not  discharged  of  them  de  jure  ;  so  that  lyhen  the  unity  of . pos- 
session was  afterwards  determined  by  the  severance  of  the  lands  from  the  rectory 
by  the  king's  grant,  then  tithes  should  be  paid  for  those  lands,  and  as  they 
were  payable  before  the  unity  of  possession:  for  the  statute  of  31  Hen.  8.  c.  13. 
extends  only  to  the  discharge  of  payment  of  tithes  in  right,  and  not  to  a  dis- 
charge of  payment  of  tithes  in  fact  without  right,  agreeable  to  the  exposiUoiD 
of  the  statute  of  West.  2.  c.  1.  which  says,  quodfims  ^mo  jure  sU  niUku,  whicb 
IS  understood  to  avoid  a  fine  as  to  the  binding  of  the  possession,  not  as  to  the 
binding  of  the  right.    5thiy.  They  resolved  that  the  payment  of  the  tithes  of 
lamb  and  wool,  if  there,  had  not  been  any  contract  for  the  tithes  of  com  and 
hay,  nor  any  rent  reserved  for  them,  would  have  been  a  sufficient,  payment  at 
the  time  of  making  the  statute  of  31  Hen.  8.  to  have  made  the  lands  charge- 
able with  the  payment  of  the  tithes  of  com  and  hay.    For  the  payment  of  lamb 
and  wool  was  a  sufficient  declaration  that  Uie  lands  were  merely  dischaiged  of 
the  payment  of  tithes  in  respect  of  unity  of  |kMsession,  and  therefore  a  paymeiiC 
of  part  of  the  tithes  is  as  good  as  if  all  manner  of  tithes  bad  been  paid.   6tbly. 
They  held,  that  the  payment  of  rent  in  lieu  of  tithes  was  a  payment  of  tithes, 
and  amounted  to  as  much ;  because  the  rent  was  reserved  for  the  tithes,  accord- 
ing to  the  book  of  31  £dw.  3.  where  it  was  hdden,  that  the  seisin  of  an 
amercement  for  suit  of  court  was  a  sufficient  seisin  of  suit  of  court,  &c.  seisin 
deliveied  to  the  sheriff  of  a  horse  upon  a  recovery  had  of  rent  is  a  sufficient 
senin  of  the  rent,  according  to  Perhns;  and  a  seisin  of  a  rose,  is  a  seisin  of 
other  rent  that  may  accrue  due  afterwards,  according  to  BeviTn  case  in  the 
4  Rep.    And  as  to  the  objection,  that  the  rent  does  not  issue  out  of  the  tithea 
because  they  are  not  manurable,  they  said  that  the  rent  issues  out  of  them  by 
way  of  recompense  and  by  way  of  increase,  because  the  rent  would  not  he  so 
large  but  in  respect  of  them.    And  by  Croke,  upon  an.  eviction  of  the  tithea 
there  shall  be  an  apportionment  of  the.  rent,  though  it  do  not  issue  out  of  the 
tithes  by  way  of  remedy,  so  that  a  distress  might  be  had  of  them,  if  the  rent 
be  in  arrear,  or  that  upon  an  assise  brought  for  the  rent  the  tithes  might  be  put 
in  view.    And  by  Houghton,  if  a  bidiop  make  a  lease  for  years  of  tithea, 
rendering  rent,  and  die,  the  rent  shall  not  go  to  the  successor,  because  there  is 
not  any  local  possession  upon  which  a  distress  can  be  taken  for  it.    7thly.  Byr 
DooDBBiDOE  and  Montagus,  the  retainer  of  the  tithes  of  com  and  hay  by  the. 
lessee,  by  virtue  of  the  covenant,  is  a  sufficient  payment  of  tithes  to  put  the 
owner  of  the  lands  out  of  the  benefit  of  the  statute  of  31  Hen.  8.  for  the  pay- 
ment of  itself  by  way  of  retainer  is  of  the  same  nature  with  an  actual  payment  i 
and  the  rent  or  tithes  so  retained  shall  be  said  to  be  things  m  esse,  and  an  ac- 
count shall  be  made  of  them  accordingly ;  for  which  reason  in  2  Hen.  7.  the 
rent  which  the  tenant  had  by  way  of  retainer  upon  the  descent  of  the  mesnalty 
was  as  tfi  eMtf  as  to  the  lord ;  and  PerloM  in  41  Edw.  3.  the  feme  tenant  being 
to  be  endowed  of  the  third  part  of  the  seignory  by  reason  of  her  intermairiage: 
with  the  lord,  may  retain  the  third  part  of  the  rent  without  any  assignment  of 
dower,  and  it  shall  be  said  as  a  payment  to  her  5  and  21  Edw.  3.  Exchange,  ', 
an  exchange  by  release  of  a  rent  is  good,  because  a  retainer  of  a  rent  is  all,  one 
vrith  payment  of  a  rent  out  of  other  land  to  him  3  and  45  Ass.  pi.       . ,  where 
tenant  for  life  recovers  in  value  the  rent  reserved  upon  a  lease  for  life,  this  re- 
tainer of  the  rent. shall  be  of  the  same  nature  with  the  payment  of  a  rent  ts  esse; 

and 
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and  where  the  loid  dM^aiied  the  tenant^  whereby  he  pays  himedf  the  lent  by 
way  of  retainer,  this -rent  so  retained  ahall  be  recouped  in  damages  npon  an 
assise  broagbt^  as  if  it  had  been  paid  to  him  :  but  by  Croke,  if  the  parson  dis« 
seise  another  of  his  land,  in  this  ca^e  the  tithes  shall  not  be  recouped  in  da- 
mages upon  an  assise  brought,  because  tithes  are  a  duty  ccdiateral  to  the  land. 
8thly.  lliey  resolved,  that  an  action  of  debt  on  the  statute  of  2  and  3  £dw.  6* 
lay  well  enough  for  .the  plaintiff.  For  1.  the  lands  being  dischai^d  only  in 
respect  of  a  unity  of.  possession,  .there  was  not  any  discharge  in  right,  where- 
fore  since  the  lands  ought  to  haye  paid  tithes,  of  right,  though  there  were  no  pay- 
ment in  fact  of  the  tithes  of  com  and  hay  by  the  space  of  forty  years,  yet  an 
surtion  may  well  enough  lie  upon  a  statute  which  hath  the  word  *'  or  of  right 
ought  to  have  been  paid  :'*  for  the  statute  goes  to  an  absolute  rieht  of  discharge. 

2.  Here  has  been  a  payment  in  kind  of  tithes  of  wool  and  lamb  always,  which 
is  a  sufficient  payment  within  the  words  and  meaning  of  the  statute :  for  if 
tithes  of  one  kind  only  have  been  paid  by  the  space  df  forty  years,  yet  if  the 
soil  be  changed  so  that  tithes  of  another  kind  are  to  be  paid,  this  payment  of 
tithes  of  another, kind  is  a  aofficient  payment  within  the  meaning  of  ^he  statute. 

3.  Xhe  retainer  of  the  tithes  by  way  of  covenant  is  a  sufficient  payment  within 
the  meaning  of  the  statute.  For  if  I  contract  for  the  tithes  of  Blackacre  for 
forty  years,  and  afterwards  I  purchase  Blackacre,  so  that  now  1  have  the  tithes 
by  way  of  retainer ;  this  having  of  the  tithes  by  way  of  retainer  will  be  a  suffi- 
cient payment  within  the  meaning  of  the  statute,  so  that  after  the  forty  years 
expired,  if  the  tithes  are  not  set  out,  an  action  of  debt  upon  the  statute  of 
2  Ac  3  Edw.  6.  will  well  lie.  But  Doddbridob  hesitated  more  upon  this  point 
than  upon  the  other :  for  the  statute  2  and  3  £d.  6.  being  a  law  which  gives  a 
remedy  for  not  setting  out  tithes  where  there,  was  before  no  remedy  at  com- 
mon law,  ought  to  be  followed  ;  and  the  statute  directing  that  there  must  be  a 
payment  within  forty  years  to  found  an  action  upon  it,  that  action  fails  if  there 
have  been  no  pa3rment  within  forty  years.  Besides,  it  is  to  be  observed,  that  the 
plaintiff  who  brings  this  action  is  a  layman,*  and  a  layman  was  not  capable  of 
tfthes  at  common  law,  as  we  see  in  WrigM%  case  in  2  Rep.  and  therefore  as 
tfae-ahatnte  makes  him  capable  of  tithes  and  of  suing  for  them,  he  must  sue  for 
ftfaem  as  the  statute  enables  him.  And  he  conceived  that  the  insertion  of  forty 
years  in  the  statute,  and  neither  a  greater  nor  a  less  number  of  years,  was  for 
this  reason,  vie.  for  that  by  the  canon  law  as  twenty  years  possession  makes  a 
prescription  for  the  church,  so  the  being  out  of  possession  by  the  space  of  forty 
years  would  be  a  sufficient  prescription  against  the  chnrdi,  and  therefore  li 
there  have  been  no  payment  of  tithes  for  the  space  of  forty  years,  which  makes 
a  prescription  against  the  church,  there  shall  not  be  any  remedy  allowed  upon 
this  law  to  enforce  a  payment.  And  Montague  said,  that  all  lands  were 
titheable  at  common  law,  but  that  afterwards  the  pope,  out  of  his  respect  to  reli- 
gions persotts,  discharged  all  the  orders  of  monks  from  the  payment  of  tithes ; 
which  being  found  inconvenient,  quiafilia  devoravit  matrtm,  PofcAo/ the  second 
oonmied  the  discharge  to '  certain  orders;  viz.  the  Cistertians,  Templars,  and 
Hospitallers,  which  orden  also  increasing,  Adrian  II.  made  a  constitution  that 
only  those  lands  quas  proprm  ipaonmi  wmibus  excobmtur  should  be  discharged 
from  the  payment  of  tithes.  And  he  said  further,  that  the  unity  of  possession 
which  irill  make  a  disdua|;e  from  the  payment  of  tithes  upon  the  statute  of 
31  Hen.  8.  must  be  perpetual :  but  the  payment  of  tithes  at  the  time  of  the 
dissolution,  be  it  perpetual  or  temporary,  wiU  make  a  sufficient  charge  of  the 
payment  of  tithes. 

And  afterwards  M.  1 7  Ja.  in  another  action  of  debt  between  thesame  parties, 
it  was  mled  upon  evidence,  that  tithes  ought  to  be  paid,  and  that  iktre  was  no 
aiaeh  imioB  in  this  case  as  would  make  a  dMiarge  from  the  payment  of  them.  • 
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™^*  M.  15  Ju.  A.  D.  1617.  B.  R. 

Smiimkr$  1^.  Sam^d.    [MSS.  Calth.  Vol.  ^  534.]    1  Gw.  206. 

A  portioolst  TN  an  actioii  of  debt  upon  tiie  statute  of  2  &  3  Edw.  6.  e.  13.  aA«r  terdtct 
may  declare  ge-  X  fcy  f\^^  plaintiff,  it  was  movcd  in  arrest  of  judgment  by  George  Crake,  that 
wlthoot^icttinif  ***®  declaration  was  insufficient,  because  it  only  stated  generally  that  tbe  plain- 
forth  his  title/  tiff  was  seised  of  a  portion  of  tithes  of  such  lands,  and  made  no  title  to  tbe 
for  the  action  is  portion,  which  it  ougfat  to  do,  for  a  la3rman  is  not  capable  of  a  portion  of  tithes 
to  punish  a  tort,  without  special  matter;  and  in  7  Edw.  6.  Dy.  (83.)  it  appears  that  there  is  « 
r"*  d*d°*  ti  ''**^'^**  diversity  between  a  rectory  and  a  portion  of  tithes.  Sed  rum  aUocatvr; 
tide  M>  ^"^the  ^  ^T  M0KTA6OE,  Ch.  J.  Ckokb,  ]>>di>ekidgb,  and  Houghton,  Justices, 
right  may  ooioe  there  IS  no  diffcttnce  in  reason  between  a  rectory  and  a  portion  of  tithes ;  for 
in  question;  and  a  layman  wfthotrt  special  matter  is  no  more  capable  of  the  one  than  he  is  of 
it  is  not  neces.-  ^^  other  j  and  as  it  has  been  often  adjudged,  quod  tunc  fitk  proprietarws 
^e^Quamit  °"  f  ^  *  rectory  generaRy  without  shewing  any  title  is  good  enough,  the  declaration 
every  gmnin  ^  ^  ^^^  ^^  ^^'^>  though  it  £sclose  no  title,  must  likewise  be  good  enough, 
specif.  Besitles,  the  action  being  an  action  founded  on  a  tort,  and  to  ptmish  a  tort  ; 

and  not  being  founded  upon  a  title,  it  cannot  be  necesssiy  to  set  forth  the 
plaintiffs  title.  If  indeed  it  were  an  action  founded  upon  title,  so  that  the  right 
might  come  into  question,  in  that  case  undonbtedRva  title  ought  to  be  shewn^ 
laid  if  the  plaintiff  make  an  insufficient  title  he  shall  never  hare  judgment. 

Ft  was  next  objected,  that  the  declaration  was  insufficient,  because  it  states 
Mnertilly  the*  asportation  of  so  many  loads  of  grain  of  several  kinds,  and  yet 
does  not  state  t^e  value  of  them,  as  the  precedents  are,  ao  that  it  may  appear  to 
the  court,  that  the  demand  is  according  to  law.  Sed  non  allocatur,  for  &e  de- 
mand being  of  a  certain  sum,  it  is  sufficient,  though  the  vdue  of  the  several 
things  be  not  expressed. 

at  15  Ja.  A.  D.  1617.    C.  B.    Jnon.    [Noy,  ^8.] 

mti^Ts'tobe  "T^HS^ unniift  w«  to  have  » prohibilioB,  that  th^ 

proved  by  two  -^    lie  is'aii  lahabitant,  have  paid  s  tmidiu  dedmoHdi^  4^.  and  tfaey  woe  at 

witnesses  under  mmt^  and  be  pfoved  only  that  he  himself  bad  paid  it^  aad  yet  welL    And  ma 

f  £.  6.  itis  suffi-  oaMhatimi  >  fee  every  paitieukr  is  indnded  in  the  general  and  prated  by  it. 

Sr«ktt^^  AriU.pp«««dBci««tn««erteap»ohibi»kH.,««lto<H-rta.pli^ 

to  be  SO,  or  that  «■■»»'  cowwance. 

the  common  2i  Agreed  that  where  the  itatate  appeints  pvoef  of  the  smnise  tobebytwo, 

fame  is  so.  ii  is^tufflcient  tf  l«n>  attnn  that  they  have  known  it  to  be  so,  or  that  tiitt  oon- 

Whcre  a  sug-      nip„  fg„^  jg  „^ 

gestion  was  that 

tbe  inhabitants  of  D.  had  paid  a  modus,  and  the  proof  was  only  that  he  himself  had  paid  It,  yet  held  sufficient 

to  oust  tbe  spiritual  court  of  conusance. 

M.  15  Ja.  A.  D.  1617-  C.  B.     Bawtrei/  v.  hied,  [Hob.  318.] 
Niidetetagood  T|BBT  upee  the  statnte  2  £d.  d.  for  not  aetling  out  tithes:  ths-defaiidBttt 
u'^^n^tfldw  6  pl«Ml«^  ^  ddfet,  and  adjudged  a  good  ist»o. 

M.  15  Ja.  A.D.  1617.  In  Cane. 
Dunn  V.  Bi/rre/f  and  Gaffe.  [MS.  Calth.  Vol.  2.  447.  505.  641.  681.] 

Calth.  Rep.  54.    1  Gw.  299. 

The  ancient  ^TIHIS  ease,  wkish  was  arfpsed  by  Sir  JVwisiVlfesr,  seirjeatat  at  \tm,  and 
rent  was  re-  X  Widien  o£  theXem^  belbre  Sn  Faanois  B&oow ,  Lead  KeeMt^  assisted 
served  unon^a  \j  |he  Chi«£  Jnsftiees  MimvAoini.  a»l  Uobsjiv,  and  tha  Jteioea  JDomMM* 
S^5  dIS  aTut"'  ^^  HUTTOK,  was  as  follows  : 

ther  sum  by  Bumll^  being  seised  in  his  demesne  as  of  fee  of  a  house  called  Green  Acre, 

way  of  fine  and  a'  ahc^ 

income,  i^iicre  whether  tithes  should  be  payable  under  the  decree  of  37  Hen.  8.  aocoiduig  to  the  ancient 
rent  only,  or  aooording  to  the  ancient  rent  and  the  sum  reserred  by  way  of  fine  and  income  also  ?  It  was, 
howeyer,  agreed  by  the  Lord  Chancellor  and  the  other  assistants,  tliat  ue  sura  reserved  by  way  of  fine  and  in- 
come was  not  a  rent. 
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a  ahop  mid  •  vaitkoiM^  &«»  thftpttMi  «f  QBMtechuKb  in  lioackm,  lior  wUck  •  KTir. 
lent  of  ^»  fi«r\mukHm  hod  bscii  iiwaUy  p«i(I«  i»  tint  3d  of  Jtam  made  aiease 
by  iDdentare  for  five  years  of  part  of  the  bouae  aoid  ef  the  shop  at  the  M&t  «C 
£5  p^rMfium  at  the  Som  usual  feaflto  by  equal  portioofl;  and  ux  the  same 
iodaatuie  of  lease  it  waa  covenanted  and  agreed  that  Witbeis  the  lessee  should 
pay  £15Q  in  the  nanie  of  a  fine  and  income*'  the  payment  of  which  was 
divided  at  the  rate  of  £30  per  annuin»  to  be  paid  in  equal  portions  at  the  sane 
feasta  at  which  the  rent  of  £5  was  leserved  to  be  paid.  The  term  expires* 
BurreU  sfterwaids  in  10  Ja.  made  a  leaae  for  seven  years  by  indenture  to  one 
Cofle  of  the  said  part  of  the  house  and  ef  the  waiehouse*  at  the  rent  of  £5  pet 
aBttom»  payaUe>  by  equal  portions  at  the  feasts,  of  St.  Michael  the  Ar(^anf>ei 
and  the  Anawnciation ',  and  in  the  saine  indenture  it  was  covenanted  and 
igi!eed,  that  £17a  shooU  he  paid  to  Burrell,  hi&  heirs,  eisficuton,  and  assigns* 
in  the  name  of  a  &ne  and  iMtomey  via.  £25  per  annuin  at  the  same  feasts*  at 
which  the  lesorred  rent  wm  to  be  paid  by  equal  portions/tbat  is>  £12 :  10«.  al 
the  one  feast>  and  j£12  :  IQlt.  at  the  other  feast.  Dunn*  panon  of  die  chmck 
of  Gfacechurch,  preferred  a  petiiioa  to  tiie  mayor  of  London*  stating  that 
BoneU  and  Goffe  did  net  pay  him  their  tithes  aecovding  to  the  rate  of  the  £ne 
lesnved*  and  there  sentence  wee  pconooneed  againat  him :  whereupon,  upon  the 
decree  estabhshed  by  the  statute  of  37  11.  8.  c*  12.  which  enaels*  '^  that  if  any 
'^  of  the  said  partka  fad  tiiemseWes  aggrieved  with  the  end  made  by  the  mayoe 
''  and  hie  assistants*  that  then  the  lord-chancellor  of  Engkmd  for  the  time  being* 
"  upon  complaint  made  to  him  within  three  months  next  foUowing*  shall  make 
"  an  end  in  the  same*  with  sndb  costs  to  be  awarded  as  shall  be  thought  con* 
''  venieni***  &c.  he  exhibited  his  bill  of  appeal  to  the  lord  keqper*  in  which  he  ae6 
forth  the  whole  oBuitter  si^ra*  and  the  statute  of -27  H.  8v  c.  12.  and  mooeover 
tiist  part  of  the  decree  which  wills* ''  that  the  citiaene  and  inhabitants  of  th* 
"  mi  city  and  liheftiea  of  the  aaiae  for  the  time  bdng*  shall  yearly  without 
fxaad  or  covin  for  ever  pay  their  tithes  to  the  parsons*  vicars*  and  curates  ofi 
tlie  city  and  their  successors  lor  the  time  being*  after  the  rate  heeeafkev  fok- 
lawing;  (that  is  to  wit)*  of  every  lOr.  rent  1^  the  year  of  all  and  evoy 
house  and  honaes*  abops*  warehouaes*  cellan*  and  stables  within  thn  said  city 
"  sad  liberty  ef  the  same*  I6id,  and  of  every  20$.  rent  by  the  y»ar  of  att 
"  and  every  sneh  house  and  bousea*  shops^  wasehouses*  cellars*  and  stables*  ami 
"  every  of  them*  witibin  the  said  city  and  hberties^  2s.  9d.  and  so.  abenre  the 
"  reotof  2O4.  by  the  year*  ascending  from  10«.  to  10s.  aeeording  to  the  mte 
"  aforesaid.  And  where  aqy  leaae  ia  or  shall  be  made  of  any  diiReUing^-luMBse 
or  hooses^  shops*  warebonaes*  eellara,  or  stables^  or  any  of  them^  by.  fraud  or 
covin^  leaerving  leas  rent  than  hath  been  accyatomed*  or  is*  or  thai  any  suck 
lease  shall  be  made  without  any  rent  reserved  upon  ikQ  sanm  by  reasmi  0^ 
any  fine  or  income  paid  befova  hand^  or  by  any  fraud'  or  aovin*  that  then  in- 
eveiy  such  case  the  tenant  or  fermsr*.  tenenta  or  farmen  thereof*  shall  pay 
ibr  his  or  their  tithes  of  tttti  same*  af^  the  rate  a&aesaid^  aeeondiag  to  the 
ipiantity  of  sudi  sent  or  vents*  as  the  same  house  or  houses*  shops*,  ware- 
hoescs*  eeUass*  or  stabks*  or  any  of  them».waiie  last  letten  foe,  witiiont  fmnd 
OS  covin*  before  the  mahing  of  suoh  lease."  Ta  this  bill  of  appeal  the  de^ 
fettdants  put  10  their  answer*  in  which  they  set  forth  that  these  never  was  amy 
greater  sent  reserved  than  £5i  per  annum,  and  that  they,  wiere  ready  to.  pay 
aooording  to  that  rate  *,  and  they  tmiversed  the  fraud  and  coviD.  To.thia  an* 
swer*  I>mia»  the  complainant*  demumd. 

Mo9F,  seijeant*  argued  that  judjgment  oug^t  to  be  given  for  the  {^aintiff ;  he 
coaeeived  that  the  mayor  had  eared  in  bis  decise  in  two  pointa-*-l'St*.in  not. 
m*dging  the  soservation  el  ;65  per  aonuaL  by  waf  of  fine  and  imwne  to  be  a 
fcandalent  lewrmtiDa  to  wraid  the  statiste  of  37  U.  &  c.  12.  and  acoondly*  in 
QOtaiyndgjngBnnelitQpayfoc  the^£25  per  annum  which  he  had  sareserrcd 
^  waff  ^  income.  The  case  dividea  itadi  into  two  pohita.  The  firrt-  is* 
whether  this  reservatian  of  £25  per  annum  by  way  of  fine  and  inoometbe  a 
fiend  and  oom  widiin  the  decse^  sa  that'  in  deteimiaing  the  rate  at  wUch  the 
tithes  shall  be  paid»  leapeot  diaU  fan  had  to  it ;  and  thbis  upon  the  bodyvof. 
the  decree.    The  second  pomt  it*  upon  the  additional  clause  of  the  decree, 
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wldch  wi]li»<4hfii  if  any  lease  dbaU  be  made  reterfing  a  hm  iwDl  or  no  ram* 
&c.  and  it  is  whether  respect  shall  be  had  to  what  was  resenred  by  way  ni  fine 
and  income  in  the  lease  to  Withen. 

As  to  the  first  point,  he  said,  it  is.  evident  by  Dr.  Grant* b  ca8e(l)  thathonsea 
may  by  custom  well  enough  pay  tithes :  for  houses  and  shops  being  things 
in  which  persons  exercise  their  trades  and  gain  their  liyelihood,  it  is  but  remr 
sonable  that  there  should  be  a  contiibution  to  the  minister  out  of  them^  as  well 
as  out  of  lands.  In  the  case  of  Green  and  P^fer  in  the  King's  Bench(2)  in  Uie 
d4th  of  Eliz.  where  a  prohibition  had  been  granted  upon  a  suggestion  that  a 
house  in  London  was  parcel  of  the  possessions  of  an  abbey  which  was  dis- 
charged of  the  payment  of  tithes  by  virtue  of  a  papal  bull  at  the  time  of  past- 
ing the  statute  of  31  U.  8.  c.  13.  of  monasteries^  a  constiltatioD  was  afterwsMs 
granted^  because  the  statute  of  37  H.  8.  c.  12.  was  snbsequent'to  the  statute 
of  31  H.  8.  and  by  that  statute  no  houses  in  London  were  exempt  bnt  the 
houses  of  noblemen.  This  being  so  then>  that  houses  by  a  reasonaole  custom 
may  be  charged  with  the  payment  of  tithes>  it  now  remains  to  examine  the 
fraud  in  the  case  at  bar  j  for  the  better  discussion  of  which  I  will  proceed  by 
three  gradations.  The  first  of  which  shall  be  to  shew  what  eye  the  common 
law  had  to  fraud  without  the  aid  of  any  statute :  the  next  shall  be  to  shew 
what  consideration  the  law  had  against  any  fraud  for  the  evasion  of  statutes  in 
which  there  was  not  any  express  provision  against  the  fraud.  And  the  thkd 
shall  be  to  shew  the  beneficial  exposition  of  those  statutes^  which  have  made 
provision  by  express  words  against  fraud.  As  to  the  first  point  it  appears  by 
34  £.  1.  Garr.  88.  19  £.  2.  Assets,  3.  13  Eliz.  Dy.  291.  that  where  a  tenant  in 
tail  after  a  feofiment  with  warranty  of  his  lands  in  tail  made  a  feo&uent  in  fee 
of  his  lands  in  fee  simple  to  his  son  and  heir  in  order  to  avoid  a  descent  of 
assets,  it  was  adjudged  to  be  a  fraud  at  common  law,  so  as  not  to  prevent  the 
descent  of  the  assets.  And  the  24  £.3.  10.  and  4  &  5  Mar.  Dy.  1S9.  where 
one  indebted  to  the  King  had  fraudulently  with  the  King's  money  pnrciiased 
lands  in  the  names  of  his  friends,  those  lands  were  holden  liable  to  the  pay*' 
ment  of  his  debts.  In  Fitzherbert*s  case,  5  Rep.  78.  a  collateral  warraaly  was 
avoided,  and  adjudged  to  be  a  warranty  commencii^  by-disseinn,  by  reason  of 
fraud.  And  in  1  Ma.  Dy.  99.  a  sale  in  a  fisiir  did  not  change  the  property  of  a 
horse,  where  the  contract  was  made  o«t  of  the  fair,  for  this  was  but  a  tnck  to 
doak  the'  frauds  which  shall  be  prevented  by  the  course  of  the  common  law,  and 
shall  aid  no  one.  As  to  the  second  point,  where  any  .person  woidd  by  a  device 
evade  a  statute  which  has  no  express  provision  against  fraud,  the  common  law 
will  aid  and  protect  against  the  fraud  -,  and  to  Uiat  purpose  46  £.  3.  2.  npon 
the  statute  oi  West.  2.  c.  39.  which  gives  the  counterpka  that  the  voodiee  was 
the  first  who  abated,  it  was  held  that  the  counterpka  shall  not  be  bamd  wiwre 
the  son  had  the  reversion  granted  to  him,  ana  he  after  aid  prier  vbiiclied 
another,  and  up<m  the  statute  of  Gloucester,  c.  1 1.  which  gives  remedy  to  the 
termor  npon  d^ault  of  the  tenant,  it  was  holden,  that  if  the  tamnt  vouch,  and' 
the  voudiee  make  default,  it  is  within  the  equity  of  the  stalute }  for  aach  di^ 
shall  not  protect  the  fraud.  And  in  Ebner^s  case,  5  Rep.  2.  a  snrrsttder  upon 
condition  shall  not  be  taken  to  be  a  surrender  within  the  13th  of  JSUaDibetli. 
And  in  5  Rep.  14.  the  case  of  ecclesiastical  persons,  it  is  holden,  thafe  the  lonsg 
by  action  tried  in  a  vinrit  of  annuity  after  aid  prier  of  the  patron  «nd  ordinary 
is. fraud  within  the  statute  of  13  £liz.  And  in  1 1  Rep.  66*  b.  Magdakn  Co^ 
kge  case,  the  permitting  of  a  fine  to  be  levied  by  the  disseisor,  and  ive  years 
to  pass,  is  within  the  statute  of  13  £lis.  which  speaks  of  conusees.  And  43 
£]iz.  in  the  case  of  Fawlet  and  Fry,  it  was  ruled  by  PonuM  and  Aiibhmov,' 
that  where  a  dean  and  chapter  borrowed  £l,QOO  which  came  to  the  ua6  of  the 
dean  and  chapter  for  the  payment  of  their  debts,  and  bound  themselvies  m  Ike' 
ponalty  of  £2,000  for  the  payment  of  £1,000  at  a  certain  day,  and  afterwanb 
a  jn^^ent  was  had  upon  this  obligation,  upon  which  adefeaaanoe  wns  mide;, 
that,  if  the  dean  and  chapter,  after  the  expiration  of  fifteen  years,  shoald  nmke 
a  lease  to  Fry  agreeably  to  the  first  contract,  that  then,  &c.  this  jndgBMiit  waa 
avoided  by  the  statute  of  14  £liz.  which  wik»  all  covenants  and  bonds  void, 
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I^s  beii^  only  n  firtnd  to  e?ade  the  itatifie,  whiqb  sImII  not  be  peMnitted,  As 
to  the  diiid  pomt,  wliieh  iatbe  beneficial.ekposilioii  of  itatutes  tiuit  fasve  nuMie 
an  express  {mmskm  against  fraud,  it  is  rakd  by  21  E,  3.  28.  that  a  tdease  to 
an  abbot  of  a  rent  is  mortmain,  notwithstanding  the  statute  of  Magna  Charta, 
c.  36.  wills  guod  nan  Geeat  otoit  dare,  and  this  cannot  be  said  to  be  a  donation. 
So  upon  the  statute  of  7  E.  I,  de  reUgioiu,  which  prohibits  alienations  to  reli- 
gious persons  arte  vd  mgenio^  it  has  been  adjudgea,  that  a  recovery  by  default 
without  title  is  mortmain,  as  appears  by  the  statute  of  West.  2.  c.  3.  which 
gives  a  qvale  Jus  to  eiramine  the  title^in  such  case.  So  in  48  £.  3.  29  &  38. 
where  a  recovery  has  been  upon  the  default  of  the  vouchee  ;  it  has  been  ad« 
judged  within  the  statute.  -  So  3  £.  4.  14.  an  estate  gained  by  way  of  estoppel 
upon  md  vstaHe  pleaded,  has  been  adjudged  within  the  statute.  So  Pas.  in  14 
Ja.  Rot.  1026.  in  the  common  pleas,  between  Wmckcombe  and  Fuliaian,  upon 
the  statute  of  3 1  Eliz.  c.  6.  which  prohibits  a  presentation  for  money  to  a  bene* 
lice  with  cure  either  directly  or  indurectly,  it  was  ruled,  that  where  Say  for  £89 
contracted  with  Waller  to  present  him  to  a  church  after  the  death  of  an  incum* 
bent  who  then  lay  in  eatramsp  and  to  that  iiitent  procured  the  next  avoidance 
to  be  granted  to  one  Ebden,  who  after  the  death  of  the  incumb^it  presented 
Say  without  taking  any  money,  that  this  was  simony,  notwithstanding  the 
patron  who  presented  received  no  money,  becaiuse  the  grant  of  the  next 
avoidance  was  derived  out  of  the  first  contract,  which  was  simoniacal,  and 
merely  a  trick  to  defiraud  the  statute.  And  notwithstanding  in  3  EHz.  Dy.  193. 
and  10  Eliz.  Dy.  267.  it  was  lutod,  that  a  feoffment  to  the  intent  to  defraud 
creditors  shall  not  be  construed  to  be  a  fraud  to  deceive  the  King,  because  it 
was  made  with  anodier  intent ;  yet,  upon  the  first  clause  in  the  statute  27  EHt. 
c.  4.  which  speaks  of  frandulent  conveyances  made  to  the  intent  to  deceive 
ptRchasera,  it  is  ruled  in  BmrreiTs  case,  6  Rep.  72.  that  where  a  lease  was 
assigned  kt  order  to  avoid  an  extinguishment,  it  was  fraud  within  that  statute: 
and  upon  the  second  clause  of  the  statute  which  roeaks  of  estates  made  with, 
power  of  revocation,  it  is  ruled  in  Bullock  and  Siamdent  case,  3  Rep.  82  b. 
that  a  power  of  fnture  revocation  after  the  death  of  another,  or  a  power  of 
levocatioa  with  the  assent  of  others,  shall  be  adjudged  a  fraudulent  conveyance 
within  that  clause  of  the  statute.  In  the  case  at  bar  then,  which  is  a  case 
which  afects  religion,  which  is  the  case  of  God,  a  favourable  construction  shall 
be  made,  that  this  slight  of  a  reseifvatioo  of  rent  bv  way  of  a  fine  and  sum  in 
grass,  shall  not  defieat  tiie  parson  of  that  which  is  justly  due  to.  him. 

As  to  tiie  second  pmnt,  which  is  upon  the  additional  clause  :of  the  statute 
made  to  meet  future  fraud,  it  codnsts  of  two  mischiefs  and  one  reason.  The 
first  mischief  is,  where  a  lease  is  made  of  a  house,  and  there  is  a  reservation 
of  less  than  the  acbuitomed  rent.  The  second  mischief  is;  where  there  is  no 
reservation  of  any  rent  at  all.  And  the  reason  of  both  of  them  4s  given  to  be 
**  by  leaspB  of  any  fine  or  income  before  paid,  or  by -any^  fraud  or  covin." 
And  here  we  are  witfun  one  of  the  mischiefi ;  for  whifereas  under  Wither^s 
kase  there  was  a  reservation  of  j£d5  per  annum,  here  duSre'is  a  reservation  of 
enly  iS30  per  annum,  and  so  there  is  fraud  and  covm;  as  has  been  proved 
ibove.  And  there  is  not  any  fine  or  income  paid  before  hand,  as  the  statute 
mentions,  but  it  is  future,  if  any  be,  which  shews  the  frand  more  ajpparently. 
And  if  agveater  rent  than  the  ancient  rent  be  reserved,  it  is  out  or  botii  the 
ndsohiefii  of  the  additional  dense ;  so  thatrl  conceive  if  a  lease  of  a  house  in 
London  be  made  hondfide  for  natural  affection  to  a  son  vnthout;  reserving  any 
renit,  the  pattern  will  lose  his  tithes  :  for  it  is  out  of  the  additional  clause,  the 
non-reocviNklibQ  of  any  rent  being  in  respect  of  the  advancement  of  the  son,, 
and  not  m  respect  of  any  income  paid,  or  by  reason  of  firand  and  covin.  But,- 
if  itMrkare  be  made:  only  in  trust  for  the  lessor,  then  it  will  be  widiin  the 
addWonal  danse ;  for  the  trdst  shall  be  said  to  be  frand  and  covin,  and  so  it 
will  be  vRiInn  the  penalty  of  the*  statute,  which  says  that  the  parishioner  dbtall 
pay  his  tithes  acooraing  to  the  nte  of  the.ancient  reservation ;  wherefore  in  the 
ease  at  bair,Goff  and  Borrell  must  pay  their  tithes  according  to  the  reservation 
vnder  Wither's  lease,  which  shall  be  said  to  be  made  by  fraud  and  covin  as  well 
asthereaervatiDnttndertheleKretoGoff.    And  the  last  daiiae^  which  gives  tbe< 

fOL.  I.  a.  penalty 


BVftRlliL 
AMD  OOrVB* 


Zn  TITHE  tfASm. 

1617.  iptoally  lliiMlie  i^anm^  alM  luiVa  at  t^  raU  of  tlie  oackM  raenrafekm,  doo 
pviiv  no^.ii^  tway  the  benefit  of  the  first  chmb,  wliidi  gives  him  the  tithes  so 
conliog  to  the  rate. of  2t.  6drfor  eoay  20s.  rerd^il)  So  upon  the  statute  of 
West^  2.  c.  3.  where  one  douse  gives  to  tkfBme  a  ctdin  viid,  and  the  other  clause 
gives  to  her  a  feoetpt  for  the  default  of  her  bamQ>  it  has  heea  at^udged  in 
38  £.  3.  12.  that  if  a^^me  being  received  for  the  default  of  hfx  boroD  make 
default^  whereby  a  recovery  is  had  against  her,  yet,  after  the  death  of  her  baioDj 

^e  may  well  have  a  cw  t»  vUd;  for  the  latter  clause  does  not  take  away  the 
benefit  given  to  her  by  <lie  former.  So,  vpon  the  statute  of  27  El.  c.  2,  whidh 
hte  one  tilause  as  to  conveyances  made  with  intent  to  defraud  porcfaasersy  aad 
another  as  to  oonveynces  made  with  a  power  of  revocation,  it  has  been  ad- 
judged in  the  case  of  Stmden  and  BuUodc,  cited  in  TtBMt  oase>  3  Rep.  [86.} 
that  a  bondjide  purchaser  shall  have  the  land,  where  the  power  of  revocatum 
has  been  extinguished  by  fine  or  any  ether  such  instruanent;  for  the  latter  dauae 
ocmeemfaig  a  power  of  revocation  does  not  take  away  the  benefit  of  the  former 
oiause  from  lihe  purchaser. 

As  to  the  objection,  that  this  vdiich  ia  reserved  by  way  of  fine  and  iaiMMne,  is 
a  sttm  in  gross^  and  not  a  rent,  i>ecause  it  is  not  incident  to  the  revenion,  Scc^ 
I  answer  that  it  has  the  |ffoperties  and  qualities  of  a  rcet ;  for  the  fine  is  re- 
served in  the  Same  deed  and  at  the saoie time  with  the  rent;  at  the  aame  time 
llwl  the  rent  is  to  be  paid  is  the  fine  also }  and  the  same  means  may  be  tsken 
for  the  vecovery  of  it  $  for  he  may  either  distrain  for  it,  or  have  an  action  of 
covenatit*  This  being  so,  it  is  at  least  a  rent  in  reputation,  though  it  be  not  a 
Bsnt  re  verd  ;  and  if  it  be  a  rent  in  reputation,  that  will  be  sufficient  within 
the  statute  of  37  H.  8.  o.  12.  as  a  chantry  in  reputation  shall  be  said  to  be  a 
diantry  within  the  statute  of  chantries,  as  we  see  in  Adum  and  Lambert's  case, 
in  4  Biep.  [104.]  and  in  5  Rep.  [3.]  Jtwets  case,  where  there  was  a  rent  re- 
aer^ed  upon  the  lease  of  a  fair,  it  was  said  to  be  a  rent  in  reputation,  apd  that 
ail  action  of  debt  would  lie  upon  the  contract  for  it.  *'  And  he  cooduded 
with  the  Acts  of  the  Apostles,  where  is  dedared  the  judgment  which  fell  uptm 
Ananias  for  detaining  part  of  what  he  had,  that  such  was  the  <5oiidition  of  the 
houses,  and  with  the  saying  of  the  Psalmist,  Cariius  de  ierrd  aria,  jMttilM  de 
aUo  descendit,'* 

Widirr,  eanird,  Who  said  the  case  Was  briefly  this — ^Burrdl  bemg  adsed  of  a 
house  whidi  from  time  whereof,  &c.  had  been  let  for  £^  per  ann.  makes  a 
lease  of  part  of  it,  reserving  the  rent  of  jfi5  per  annum  with  a  ooveoaot  aba  fer 
Ae  payment  of  ^175,  in  the  name^  a  fine  and  income  to  be  paid  by  ^£25 
per  annum  during  the  term,  £\2  :  10«.  at  the  one  feast  of  the  reservation,  and 
£\2  :  10».  on  the  other.  And  I  am  of  opinion  that  tiie  person  is  only  to  have 
his  tithes  after  the  rate  of  ^5  per  ann.  and  not  after  the  rate  of  i£30  per  ami. 
To  support  this  conduaion  I  will  shew  in  the  first  place  that  tithes  are  not  due 
for  houses  by  the  common  law  of  the  land,  before  the  makia^  of  any  atatole. 
2dty.  I  will  shew  that  the  constitutions  and  ordinances  of  the  pope  cannot 
make  tithes  payable  for  tfaoae  things  which  are  disehasged  of  eommoa  Ti^t. 
difly.  I  will  shew  that  an  act  of  common  council  in  London  r—nni  lay  tl^ -im- 
position of  tithes  upon  houses  disdiaiged  by  the  common  law  of  the  hmA, 
4tyy.  I  will  shew  diat  the  letter  of  the  decree  and  act  of  37  H.  6h€.  12.  does 
nut  extend  to  the  fine  and  income  m  the  case  at  bar.  5tUy.  I  wUi  dievr  Ihait 
by  the  equity  and  intent  of  the  statute,  tithes  are  not  to  b6  paid  aocoNUng  to 
iim  rate  of  l^e  fine  and  income. 

As  to  the  Ist,  of  common  tight  and  by  the  common  law  of  ihe  knd^titbea 
are  not  due>  nor  paydile  of  any  thing  but  only  of  that  which  yidds  an  inereaat 
and  a  rencvrhig  profit,  and  not  of  thnfee  things  wiiidi  ndther  increase  nor  ruotsv, 
hut  mthertleeresne ;  of  *which  natire  are  homes^  which  require  repaisu^  msA. 
theRfbie  F.  N.  B.  63.  lays  down  the  rale  that  ti^es  shaU  not  be  p4id  hull  of 
dttch  (hinge  as  t«new  by  the  labour  of  jnsn.  2d,  Houses  hdng  tWfli^  of  anh^ 
riltmoe,  urn  the  rent  reserved  being  of  the  sattM  nature,  tilihes  are  not  |)aytaUe 
of  them^  for  by.the  nik  in  law  tithes  arenottopiid  c^any  psrtof  t^e«dhe-> 
iftauce,  but  only  of  thbse  things  which  renew  ^  and  it  Is  4v  that  tens6n 
tithes  am  not  payaMe  of  coah,  tktes,  &c.  far  they  ttt.  piirt  «f  the 

(1)  The  MS.  is  not  clear  here. 
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«id  [aoi]  tmmmg.  Si.  Hoium  being  ibings  aeoanary  for  habttetkn,  «iiA 
Qimindogt»  the  benefit  of  the  [Mowm  in  anoiherJuad^tkhes  fm  not  to  be  fiaid 
for  tbfim}  and  tberenpon  it  was  adjudged  in  the  King*8  Bendi  in  31  Eliz.  that 
tidieB  are  not  payable  for  the  agistment  of  draoght  oacen^  because  tbey  manure 
the  landj  and  tend  tp  the  benefit  of  the  panon  in  another  way,  and  of  them- 
selves  yield  no  increase.  And  in  Brougktim's  case^  in  the  King's  Bench^  M. 
32  6c  33  Eltz.  it  was  ruled,  that  tithes  are  not  payable  for  the  agistment  of 
drang^  oxen  or  a  riding  geMing,  because  tbey  yield  an  increase  in  another  wayj 
and  are  things  of  necessity  and  of  help  -,  in  the  case  at  bar  then,  as  houses  are 
things  of  necessity  for  the  rest  and  habitation  of  man,  and  for  protection 
against  the  weather  and  otherwise ;  and  not  giving  any  increase^  (for  there  is 
neither  grass  mown  nor  com  sown  in  them,)  tithes  ought  not  to  be  paid  for  them* 
Asd  finchden,  in  38  £.  3.  (1)  says,  that  the  tithes  in  London  are  oblations 
mi  AwatifOOM  called  rate-titfaes,  and  no  other.  And  as  custom  may  discharge 
a  ifariteal  person  from  the  payment  of  tithes,  I  do  not  deny  but  that  custom 
may  create  a  late-tithe,  ana  charge  those  things  with  the  payment  of  tithes, 
wbiok  of  ihemselTes  are  discharged  in  law,  as  is  agreed  in  Dr.  Gra$U's  ease, 
11  Rep.  (2)  and  we  see  in  the  decree  of  the  statute  of  37  H.  8.  diat  the  houses 
of  Boblaniai  are  discharged  of  rate-tithes.  In  the  case  of  J}aw$(m  and  Green, 
in  the  King's  Bench,  in  34  Eiiz.  (3)  and  in  Dr.  LejifieU%  case,  in  the  Cpmmoa 
Fleas,  in  Tr.  12  Ja.  (4)  it  was  adjudged^  that  houses  were  at  common  law  dis* 
chargsd  of  the  payment  of  tithes. 

As  tp  the  second  point,  respecting  the  validity  of  the  ordinances  and  consti- 
tatiana  of  the  pope,  I  submit,  that  an  ordinance  €i  the  pope  cannot  bind  my 
teniporal  ii^eritance :  and  therefore  where  there  was  an  ordinance  of  the  pope 
for  the  payment  of  5«.  (5)  6tf.  in  every  pound  of  rent  reserved  in  London,  it 
was  not  binding  $  for  the  pope,  though  he  had  power  to  dispense  with  any  act 
done  i^^ainst  tlve  canons  of  the  church,  as  we  find  by  2  H.  4.  yet  he  had  no 
Mwer  to  aker  tibe  law  and  to  charge  my  inheritance :  and  therefore,  though 
he  inight  dispense  with  the  holding  of  several  benefices,  and  though  he  might 
by  his  diqwnsation  en^wwer  one  to  hold  a  church  in  eommtndam»  notwith^ 
etanding  his  entry  into  religion,  (for  all  these  are  merely  dispensations  with  the 
canons  of  the  church  made  against  such  things,)  yet  he  could  not  alter  the  law 
uf  the  land,  and  cbaige  the  inheritance  of  a  man.  It  has  been  thereupon  ad- 
judgad>  i^aX  a  fMovision  made  by  the  pope  is  void  in  law  against  the  patron, 
inaamnrh  as  it  is  an  impeachment  of  his  inheritance.  So,  a  license  of  the  pope 
that  •  monk,  shall  hold  a  temporal  inheritance  is  vmd  in  law  according  to 
3  H.  6.  for  the  entry  into  religion  being  a  civil  death,  the  monk  cannot,  by  the 
oomnwn  law,  have  the  land  afterwards.  So,  in  1  U.  7.  it  is  agreed,  that  the 
|K^  caiuiot  make  a  sanctuary,  though  he  may  consecrate  it  after  it  is  made  by 
ahe  Knag*  So,  in  Chrendimt  caae  in  the  Commentaries,  (6)  it  is  holdan,  that  the 
|)Ope  cannot  B>ake  an  appropriation,  any  more  than  he  can  make  a  union  ac* 
fsmHog  to  U  H.  7.  for  it  concerns  a  temporal  inheritaoca* 

Ai  io  the  third  pouit,  namely,  ^e  poorer  of  the  common -council  in  Iipndon< 
Jhe  said,  though  an  act  of  common  council  may  l^nd  men  in  point  of  order  and 
gpfaroiaaent,  yet  it  has  not  power  to  bind  them  in  point  of  their  iqberitaoee. 
'Die  .act,  thesefoie,  <tf  the  common  council,  which,  togethar  with  the  eonstitttp 
jlioD  ot  the  pope,  imposed  upon  every  inhabitant  of  London  who  paid  10«.  rent, 
an  jOjAeiiiiig  of  a  farthing  on  the  vigil  of  every  foast^day,  which  were  ei(^bfty*five 
in  number^  was  not  binding.  For  as  it  appears  ui  5  Rep.  in  the  Gosm  of  Bpc- 
fonf,  though  the  tenants  of  a  manor  may  make  a  bye^law  thait  a  commoner 
AaU  not  turn  his  beasts  upon  the  common  until  such  a  day,  yet  they  cannot 
mske  a  bye-lav  to eKclude  a  commoner  from  his  c(»nmon,  because  tbat  concerns 
Jiia  lampoaal  inhi^ri^BnQe,  which  cannot  be  boimd  by  such  a  bye-law. 

As  to  ithe  fomrth  point,  the  body  of  the  aot  being  for  the  payment  of  IM  for 
Cfvery  Uk.  sept,  the  letter  of  the  act  extends  only  to  the  case  of  a  rent,  so  that 
if  this  he  no  rent,  then  the  body  of  the  act  will  not  extend  to  it ;  and  the  fine 
«f^i25  which  is  to  be  paid  annually  besides  tiie  £5  is  not  a  rent:  lat.  Baoanse 
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it  does  not  Issue  out  of  the  land.    2dly,  Because  there  can  be  tio  distress  for  it 
of  common  right,  as  for  a  rent    3dly.  Debt  will  not  lie  for  it^  as  for  a  rent; 
4thly.  It  18  not  incident  to  the  reversion.    5thly.  It  will  not  descend  to  tihe 
heir,  as  a  rent  will ;  as  in  a  case  of  10  Eliz.  Dy.  where  a  covenant  was  to  pay 
a  sum  in  gross  to  another  and  his  heirs,  it  was  holden,  that  it  could  not  desceDcL 
6thly.  If  part  of  the  reversion  be  granted  away,  there  will  be  no  division  or 
apportionment  of  it,  as  there  would  be  of  a  rent.     7thly.  An  entry  of  the  lessor 
into  part  of  the  house  will  not  cause  a  suspension  of  it,  as  it  would  of  rent, 
according  to  the  resolution  in  Albany  %  case,  in  33  Eliz.  where  there  was  a  pit>- 
viso  to  pay  such  a  sum  as  in  the  present  case  annually ;  and  it  was  holden,  that 
entry  into  part  did  not  suspend  Uie  con^ion.    It  being  so  then,  that  this  is  ne 
rent,  because  it  is  founded  merely  on  the  covenant,  the  letter  of  the  decree  of 
37  H.  8.  will  not  extend  to  it  3  and  if  it  be  not  vnthin  the  letter  of  the  decree, 
neither  will  it  be  within  the  equity  of  it ;  for  it  is  a  penal  law,  and  therefore 
shall  not  be  extended  by  eqtu'ty.    2dly.  The  body  of  the  act  directs  that  thsre 
shall  be  a  payment,  &c.  without  any  fraud  and  covin ;  so  that  the  body  of  the 
act  only  makes  it  to  be  a  fraud  atid  covin  where  the  payment  is  not  according 
to  the  quantity  of  the  rent ;  and  the  fraud  and  covin,  if  there  be  any,  will  not 
make  that  to  be  rent,  which  the  law  says  is  not  rent :  and  to  talk  of  fmoA 
against  the  common  law,  and  against  the  statute,  is  not  to  the  purpose,  since 
the'  question  arises  merely  upon  the  body  of  the  act  which  creates  the  payment 
of  tithes  where  it  was  not  held  to  be  before  in  the  eye  of  the  common  law. 
As  to  both  the  cases  which  have  been  cited  on  the  other  side  against  frauds  at 
common  law,  they  do  not  meet  the  case  in  question,  inasmuch  as  in  those  cass 
the  fraud  was  committed  in  prejudice  of  a  person  who  had  an  interest  in  being 
at  the  time  it  was  committed:  as  in  FitzherberfB  case,  5  Rep.  78.  the  person 
who  was  to  be  bound  by  the  cdlateral  warranty,  had  an  interest  in  being  at 
the  time.     So,  in  24  E.  3.  10.  the  King  had  a  debt  in  being  at  the  time ;  smd 
in  34  £.  1 .  Gm,  88.  the  feofied  of  the  lands  had  an  interest  in  being  at  the  time 
of  the  feoffment  of  the  lands  in  fee  simple.    But  in  the  case  at  bar,  at  the  time 
of  making  the  lease  and  committing  the  fraud,  there  was  no  interest  in  being  in 
a  greater  rent  than  the  rent  of  ^5  per  ann.  for  no  one  could  claim  the  tithes  for 
a  greats  rent  than  51.    Which  being  so,  the  firaud  cannot  extend  to  it,  as  it 
might  do  to  an  interest  in  being.     And  as  to  the  case  in  34  £.  1 .  Garr.  88.  if 
the  feoffment  to  the  son  in  fee  simple  of  the  lands  had  been  prior  to  the  feofiioMnt 
of  the  lands  in  tiul,  there  would  not  have  been  any  fraud  at  common  lav, 
because  the  feoffee  (k  the  lands  would  have  had  no  interest  therein  at  the  time 
of  the  feofiment  to  the  son.    So  in  the  case  at  bar,  because  there  was  only  a  rent 
of  5/.  per  ann.  in  ef«e  at  the  time  of  the  fraud  committed,  (admitting  that  there 
was  any  firaud  at  all)  the  common  law  can  give  no  aid  $  neither  can  the  statate 
of  37  H.  8 1  for  if  any  aid  were  given,  it  must  be  either  upon  the  bqdy  of  the 
decree,  or  upon  the  additional  clause  of  the  decree ;  and  as  to  the  body  of  llie 
decree,  which  says,  that  the  citizens  and  inhabitants,  &c.  shall,  without  firaud 
or  covin,  pay  for  every  10^.  rent  by  the  year  I6d.  it  does  not  give  any  rriief 
for  the  payment  of  more  than  after  the  rate  of  5/.  per  ann.  because  there  is  na 
more  rent  reserved ;  for  the  other  25/.  per  ann.  reserved  is  not  a  rent,  as  I  baTe 
shewn  already.     And  as  to  the  additional  clause  in  the  decree  whidi  dnecCs, 
that  if  by  fraud  or  covin  any  less  rent  than  the  accustomed  rent,  or  no  rent,  diaB. 
be  reserved,  that  will  not  aid  $  for  here  is  the  rent  of  5/.  per  aim.  res^ved^ 
which  is  the  ancient  and  accustomed  rent,  and  so  it  is  out  of  the  •  provisioa  of 
the  additional  clause  of  the  act. 

And  as  to  the  fifth  point,  namely,  that  the  equity  and  intent  of  the  aetwiU 
not  extend  to  the  fine  of  25/.  he  said,  it  appears  by  the  additional  clause,  diat 
it  only  points  to  the  ancient  and  accustomed  rent,  and- not  to  any  new  adVanoe* 
ment  of  the  rent :  for,  Ist.  there  is  not  a  word  of  any  increase  of  rent  throngfa- 
ont  the  whole  decree.  2dly.  The  clause  which  says, ''  that  if  a  lease  shall  be 
"  made  of  any  house,  &c.  by  fraud  or  covin,  reserving  less  -rent  than  the  m> 
^'  customed  rent,"  &c.  shews  that  it  was  not  the  intent  of  the  staMe  to  meddle 
where  there  was  any  greater  rent  reserved  than  the  anci^tand  .accostomed 
rent.  3dly.  The  penalty  expressed  in  the  act  where  a  less,  rent  than  the  accus- 
tomed rent^  or  no  rent  at  all,  is  reserred^  shews  that  it  looks  merely  to  the 
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vMcmftioii  ot  the  aQcknt  renter  for  the  penalty  where  a  less  or  no  rent  is 
T^ewervedj  is  merely  '^  that  the  tenant  or  fanner  shall  pay  for  his  tithes  of  the 
**  same  according  to  the  quantity  of  such  rent  or  rents  as  the  same  houses 
'^  lieretdbie  have  letten  for,  without  fraud  or  oovin,  before  the  making  of  such 
''  lease }"  and  to  extend  the  penalty  beyond  what  it  is  expressed  in  &e  act,  is 
an  unusual  thing.    For  if  a  law  introduce  a  new  thing  which  was  not  before, 
and  express  a  fraud  and  covin,  and  inflict  a  penalty,  there,  by  construction, 
another  thing  shall  not  be  said  to  be  a  fraud  which  is  not  expressed  in  it ;  nor 
shall  there  l^  any  further  penalty  added  than  w^t  the  statute  inflicts.    And 
tfaerefbre,  in  the  case  at  bar,  since  the  ancient  rent  o[  5L  is  reserved^  and  ac- 
cording to  that  rate  tithes  are  to  be  paid  to  the  parson  of  the  parish ;  the 
reservation  of  the  fine  of  25/.  to  be  paid  annually,  shall  not  be  said  to  be  a 
6«ad  within  the  statute,  and  tithes  shall  not  be  pidd  according  to  the  rate  of 
that  fine.    And  if  in  Mifgki's  case,  in  8  Rep.  [1 63.]  it  be  resolved,  that  it 
tenant  m  capite  make  a  feofiinent  in  fee  to  his  son  or  vnfe  of  two  parts  of  his 
land,  an  averment  shall  not  be  taken  that  it  was  a  fraud  to  cheat  the  King, 
becsnae  the  statute  enables  him  to  dispose  of  two  parts ;  by  the  same  reason,  as 
the  ancient  rent  of  5L  is  reserved  in  the  case  at  bar,  an  averment  shall  not  be 
permitted,  that  the  reservation  of  the  25/.  was  by  fraud  and  covin,  because  the 
statute  requires  no  more  at  the  hands  of  the  lessor  than  the  reservation  of  the 
accustomed  rent.    And  as  it  is  rescued  in  Mifgkfs  case,  that  if  the  father  and 
son  be  jdnt  nnrchasets  to  them  and  then:  heirs  of  lands  holden  m  a^e,  an 
averment  shall  not  be  permitted,  that  this  joint  purchase  was  by  fraud  to  deceive 
the  King,  because  the  King's  title  was  not  in  being  at  the  time  of  the  purchase; 
90,  by  the  same  reason,  it  shall  be  taken  here,  that  as  this  increase  of  rent  is 
Je  now>  and  was  not  in  being  before,  this  increase,  by  way  of  fine,  shall  not  be 
averred  to  be  by  frand  to  cheat  the  parson ;  and  more  especially  so,  because 
this  reservation  of  25/.  per  ann.  by  way  of  fine  and  income,  may  be  founded 
iqion  good  reason  j  for  it  may  be,  that  the  lessor  is  tenant  in  tail  of  hb  house, 
and  so  if  he  were  to  make  a  lease,  reserving  the  rent  of  30/.  per  ann.  it  would 
he  of  this  prejudice  to  him,  that  he  could  not  afterwards  grant  a  lease  reserving 
a  kss  rent,  which  might  be  very  hurtful  to  him,  and  therefore  he  reserves  the 
25/.  per  ann.  by  way  of  fine  and  income.    Besides,  in  London,  men  live  by 
trade  and  merehandize,  and  they  must  of  necessity  take  houses,  shops,  and 
wcarehonses ;  and  if  young  men  were  to  pay  the  wlK)le  fine  in  one  entire  sum, 
.  It  might  be  a  great  hinderance,  for  which  reason,  in  a  lease  of  such  premises, 
they  use  to  take  it  by  way  of  annual  payment,  like  a  rent.    As  to  the  objection, 
idiat  lands  in  theoonntry  are  improved,  and  so,  consequently,  are  the  par8on*s 
iitlies,  and  therefore  it  is  reasonable  that  the  tithes  of  houses  in  London  should 
bave  a  like  increase ;  I  answer,  1st.  That  the  tithes  of  houses  in  London  are 
only  a  rate  tithe:    and  where  there  is  a  modut  dedmandi  for  lands  in  the 
country  there  is  not  any  increase.    2dly.  As  lands  improve,  so  there  is  an 
increase  of  houses  in  London,  which  yield  a  benefit  to  the  minister.    3dly. 
iiflnds  yield  an  increase  of  their  own  nature  j  but  houses  in  London  do  not,  but 
seqnire  a  great  charge  to  maintain  *them  $  so  that  there  is  no  reason  that  the 
ti^es  of  houses  should  be  increased  as  those  of  land  are.    And  the  statute  of 
2  £.  6.  discharges  barren  lands,  which  require  great  expense  for  their  ma* 
SMuance,  from  tJbe  payment  of  tithes  [for  seven  years].    In  the  case  of  Scuda* 
more  and  Beil,  in  the  Common  Pleas,  Mich.  3  Ja.  it  was  adjudged,  that  there 
could  not  be  firand  averred  for  the  sum  that  was  reserved  by  way  of  fine  $  for  it 
being  a  rent  only  in  imagination,  and  the  ancient  rent  being  reserved,  it  shall 
*iieVer  be  taken  that  it  was  the  intent  of  the  statute  to  extend  to  it :  but,  if  no 
vent  had  been  reserved,  in  respect  of  a  sum  in  gross  to  be  paid  in  future,  or,  if 
-there  had  been  a  reservation  of  a  greater  rent  only  for  one  year ;  there  the  addi- 
tional claase-  of  the  statute  would  give  relief. 

The  lord  keeper  said,  that  the  question  rests  merely  on  the  body  of  the  act : 
-and  that  there  is  no  cc^our  to  bring  this  reservation  within  the  clause  which 
-speaks  of  the  reservation  of  no  rent,  or  of  a  less  rent :  but  the  only  question  is, 
•whether  tins  imitative  rent  be  a  rent  within  the  body  of  the  act.  He  sud 
linrther,that  there  is  no  questicm  but  that  the  statute  extends  to  the  case  where 

a  greater 


27T 


1617. 


378 


1617. 

I>VNV 

V. 

StTKSnL 

AND  «oyps. 


TTTHE  CidS». 

a  greater  rent  thni  the  anaent  lent  is  reserved :  and  he  advised  the  BSimdig 
take  iBtf>  their  consideratiDD  what  authority  the  kid  keeper  had  vpan  appeal 
from  the  mayor,  and  in  what  maimer  he  was  to  proceed.    Et  MJ^oanNtfar. 

Afterwards,  in  E.  16  Ja.  at  the  request  of  Sir  Francis  Baeoa,  Lord  Chm- 
oellor  of  England,  a  special  commission  was  granted  to  the  Archbishop  of  Csa-' 
terbnry,  the  Lord  Chancellor,  the  Earl  of  Suffolk,  Lord  Treasurer  of  fingko^, 
the  Earl  of  Worcester,  Keeper  of  the  Privy  Seal,  the  Earl  of  Pembroke,  Lord 
Ghamberfadn  of  England,  the  Bishop  of  London,  the  Bishop  of  Ely,  Sir  Heaiy 
Montague,  Chief  Justice  of  the  King's  Beteh,  Sir  Henry  Hobart,  Chief  Jvalioe 
of  the  Common  Fleas,  Sir  JnHus  Cttsar,  Master  of  the  RoUs,  Dodderidge,  oae 
of  the  Justices  of  the  King's  Bench,  and  Uutton,  one  of  the  JosticcB  of  ikt 
Common  Pleas,  in  which  there  was  a  recital  of  the  (piestioii  dependhg  ka* 
tween  Dunn  and  Burrell  and  Grt^e,  to  hear  and  determine  the  cause,  gifim; 
them  also  power  to  mediate  between  the  ministers  of  the  ehwdies  in  Loodoa 
and  the  citixens  of  London,  to  make  an  arhitimyend  between  UnB,bywlDdi 
a  competent  provision  might  be  made  for  the  minislers  and  too  heavy  almdai 
might  not  be  upon  the  citizens,  and  commanding  them  to  certify  to  the  Sing 
what  they  shond  do  in  the  premises. 

The  case  therefore  was  now  argued  at  Yoik-house,  by  Sir  Henrif  Fkeky  ok 
of  the  king's  Serjeants,  that  upon  the  matter  in  law,  judgment  ought  to  be  giica 
for  the  pliiintiff.    And  he  saia,  that  before  he  went  into  the  partiodar  fpnatin 
now  to  be  treated  of,  he  would  shew  in  what  manner  and  how  tithea  and  sfe- 
ings  ought  to  be  paid  in  London.    As  to  this,  Lindw.  f.  146«  in  Us  book  ir 
Dectmis,  in  the  chapter  Sancta  Ecckda,  word  NegoHaiiomim,  says,  quod  Mrtj/ku 
€t  ilegatiaiorei  cvoitatk  London,  ex  ordmaHone  enSiqud  in  dictd  dvkaU  ebtemtij 
tcMntmr  tingvHs  domimcis  dieim,  et  in  prindpalibm  fatii  et  mmUorvm  i^pmtdo- 
turn  et  aliorum  quorum  xngUMs  jejunantur,  qferrepro  einguHs  decern  eoMtniih 
i^domHa  quam  mkahitant  unum  quadrantem.    Et  htc  ardmatk  iudifmidtr 
aretat  quoicunque  inhabitanteg^  snw  sunt  ariificea,  noe  mercatoret,  me  qmu  A 
This  ordinance  commented  upon,  mentioned  by  Lindwood,  who  lived  ia  the 
time  of  Henry  VI.  had  reference  to  a  constitution  made  by  Niger,  Biihop  of 
London,  in  13  H.  3.  anno  1228,  whkh  was  confirmed  21  Rich.  2.  by  Thomn 
then  Archbishop  of  Canterbury,  and  afterwards  by  Pope  Innocent  in  6  Hen.  4* 
And  subsequently  to  that,  in  31  Hen.  6.  Pope  Nicholas  ordained  by  bis  bdk 
that  tithes  should  be  paid  of  houses  in  London,  ut  suprd,  they  being  Tsfacd  se* 
carding  to  the  true  and  common  estimate  of  houses,  and  the  rate  aoootdiog  to 
that  proportion  amounted  to  3s,  bd,  in  the  pound  for^esch  honsej  fbrtkot 
were  eighty-two  vigils  of  saints  that  were  footed,  and  <tf  Sundays.    In  96  H.  (. 
there  was  a  composition  made  between  the  dtixens  and  cfergy  of  Londoo,  tkit 
a  payment  should  be  made  by  the  citizens  for  their  houses  according  to  tke 
above  rate,  and  if  the  houses  were  kept  in  the  hands  of  the  owner,  or  lessed  io 
my  other  without  reserving  any  rent,  the  churchwardens  of  tbe  parish  where 
the  houses  were,  should  aj^nt  a  rate  of  the  houses,  and  according  to  thstfiio* 
portion  a  payment  should  be  made.    In  the  14  Edw.  4.  an  act  of  oomnwa 
council  in  Londcm  passed  fdr  the  confirmation  of  the  bull  gmted  byFop^ 
Nicfaobs.    But  there  being  afterwards  a  great  variance  between  the  defgy  iv 
citizens  of  London,  they  submitted  themselves  to  the  awaid  of  the  Lord  Chen- 
eellor  and  divers  others  of  the  privy  council,  who  in  1536  made  an  order  thrt 
every  inhabitant  and  citizen  should  pay  at  the  rate  of  16<i.  for  every  lOt.  ftr 
every  house,  and  itf  27  Hen.  8.  there  ^aa  a  proclamation  made  fbroodiffdBg' 
that  order;  and  in  the  some  year,  as  appears  by  the  statute  of  27  Hen.8.  c.  U. 
there  was  a  statute  made  which  ratified  the  said  mder,  and  a  prddamiliaB 
issued  as  I  hove  mentioned,  until  an  older  for  the  payment  of  tithes  sboaldhe 
made  by  thirty-two  persons  to  be  nominated  by  his  majesty,  which  was  never 
made,  for  the  king  never  nominated  any ;  and  other  disputes  ofitarwards  mv^ 
concerning  the  payment  of  tithes  and  oiferings,  by  the  statute  37  Hm.  8.  c  12. 
a  submission  was  made  to  Thomas  Cronmer,  An:hbishop  of  Canterfoarfi  Sr 
Thomas  Wryothesley,  kt.  Lord  Chancellor  of  England,  ThouM,  l>id»  » 
Norfolk,  and  divers  others  j  and  it  was  enacted, "  that  such  end,  order,  and  da<e^ 
**  turn,  as  should  be  Bade>  decreed,  and  oonoluded  by  the  afioKiiamed  tf«* 
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i^VAff,  tad^add  kaigibi,  cv  any  aix  of  ikm,  befan  thtni/W«K  lUt  feast 
^^  d^  of  Mamh  next  enndiig,  oi,  for*  and  oooiseming  the  paymeat  of  tithes, 
'  Matiotm,  ta4  other  dotiea  ivitfaiB  die  said  dtj  and  liberties  of  the  same,  and 
eaidikd  in  the  king  s  high  couft  of  chaoeery  of  recordj  should  ataad,  remain, 
and  be  as  an  act  of  parHaraent,  and  should  bind  as  well  all  citizens  and  inha* 
''  bitantft  of  the  said  ^tty  and  liberties  for  the  time  being,  as  the  said  parsons, 
*'  Tican^  ki€s  acoording  to  the  effect,  purport,  and  intent  of  the  said  order 
"  and  decnae  so  to  be  made  and  enrolled.*'  Afkrwards  in  the  same  year, 
an  oilier  vns  made  by  all  the  oonunissionen  except  the  l>Qke  of  Ncuf  oik 
mad'  Sk  Bichafd  Looter,  Chief  Justice  of  England,  that  the  citizens  and 
inhabttants  of  JLondna  shanld  pay  at  the  rate  of  2t.  9<^.  for  every  pound  of 
mt  that  vras  paid  §ar  the  honses.  And  upon  two  branches  in  this  onkr  or 
fiocroe  araae  the  psesent  qoestion,  which  is  to  be  contested.  The  first  of 
these  branehes  is,  that  ''the  citizens  and  inhabttants  of  the  said  city.  Sic,  shall 
'*  yearly,  without  haud  or  covin,  for  ever  pay  their  tithes  to  the  parson,  &c. 
"  afier  the  rate  hcteaHter  following,  (that  is  to  wit)  of  every  lOs.  rent  by  the 
year  16|d.  and  of  every  2Qf.  rent,  2t,  9d.**  The  second  branch  is,  ''  and 
where  any  lease  is  or  diall  be  nade  of  any  dweHing^ioiise,  &c.  by  ftand  or 
covin,  MaerviBg  leas  rest  than  has  been  accustomed  or  is,  or  that  any  lease 
shall  he  made  without  reserving  any  rent  upon  the  same  by  reason  of  any 
*^  line  or  ineome  paid  beforehand,  or  by  any  foaud  or  covin,  that  then  in  every 
*'  sach  case,  the  tenairt  or  fonaer,  &c.  shall  pay  for  his  or  their  tithes  according 
"  lo  the  .'quantity  of  such  rent,  &c.  as  the  same  were  last  letten  for,  without 
*^  found  or  covin  befon  the  making  of  snch  lease/'  And  now  the  only  question 
in  this  case  will  be,  whether  there  shall  be  2s,  9d,  in  the  pound  paid  according 
to  the  lale  of  5^  or  according  to  the  rate  of  25/.  per  annum,  which  is  reserved 
annually  by  way  of  income.  And  this  question,  though  ia  this  particular  it  is 
of  no  great  moment,  beeanae  it  is  but  for  forty  shillings  per  sinnum  more'  than 
is  paid,  yet  in  its  consequence  it  is  of  very  great  importance,  inasmuch  as  it 
ooneerns  the  city  of  Londim,  so  diat  it  may  not  only  be  said  that  it  is  n^gntoa 
sa  parvo,  but  that  it  is  auumtaa  an  mmimo,  and  the  case  may  be  termed  virginea 
€tm0a,  there  having  been  none  of  this  nature  before  >  and  it  comes  properly 
nndertbe  meridian  of  the  chancery,  Ae  chancellor  behig  the  proper  judge  of  it, 
and  the  person  to  whom  it  is  principally  refened.  And  I  am  of  opinion  that 
judgment  ought  to  be  given  to  the  plaintiff;  fior  I  conceive  diat  this  rent  of 
25/.  per  annum,  whidi  is  reserved  by  vray  of  fine  and  income,  is  a  rent  propeily 
and  truly  within  the  words  and  letter  of  the  decree.  For  1st,  the  etymobgy 
and  true  propriety  of  the  word  rent  shews  that  it  b  so.  2d.  It  is  so  in  com- 
mon aocqptadon  and  tecunddm  ^pimmumwlgL  3d.  It  is  a  rent  in  the  judg- 
ment and  eye  of  the  law.  4.  It  is  a.rent  in  the  understanding  of  the  spiritual 
and  ecclesiastical  law  $  so  that  bdng  a  rent  in  all  these  four  ways,  it  would  be 
hard  that  it  should  not  foe  a  rent  within  the  words  of  the  decree.  As  to  the 
ist,  in  Latm,  a  rent  is  called  reddkiu,  itmdichu  d  redamdo  sane  d  reddendo^  inas- 
mnch  as  aU  profits  of  idiat  kind  soever  that  ctHue  in  annually,  may  wdk  be 
termed  a  rent,  according  to  the  opinion  of  IMtwood,  64.  in  his  chapter  Quoatons 
aa^eai,  and  word  redditus.  For  he  says,  quod  WHudndi  reddU^  siga^catume 
inteW^tur  ifmm  fruchm^  ei  ett  generafy  ad  aamem  tUilitatem,  with  wluch  also 
Undw.  96.  accords.  Which  b^ig  so,  this  rent  of  25/.  per  annum,  reserved  by 
way  of  income,  cannot  but  be  a  rent  As  to  the  2d,  which  is  the  common  ao- 
oqitatton,  I  say,  that  the  words  are  of , the  same  nature  as  coin  is  ;  and  as  coin 
must  be  received  acoording  to  its  usage,  so  words  must  be  taken  in  their 
cncsent  sense  j  and  so  it  is  said^  commimis  tuui  ioquendi  pnevalet  cootmrni  ngnj^ 
eatiad  verborum.  And  therefore  in  34  £dw.  3.  24.  it  appears  that  a  remainder 
limited  to  Richard,  the  son  of  Riduund  Marwdod,  is  good,  notwithstanding  he 
be  a  bastard,  and  so  in  law  mdlius  JUms,  because  in  common  Mutation  and 
mdcrstanding  he  is  known  by  sudi  name.  So-  in  Sir  Moyle  /tacA's  case, 
6  Rep.  65.  where  a  fine  was  levied  with  aii  exception  of  the  manor  of  Bram- 
atone,  it  was  holden,  that  notwithstanding  there  was  no  such  manor  re  verd, 
yee  as  there  was  such  a  manor  in  common  reputation,  the  exception  was  good 
enoagh.    8o  in  Carters  case  in  25  filiz.  it  was  rpled  on  die  statute  of  1  H.  5. 
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ic.  5,  llttt  aa  addition  gifea  to  ft  «ian  liy  whkh  he  it  e^^ 
cj^nt  addition,  thoagh  he  be. not  called  by  his  true  additicm,  and  therefeie  tlie 
addition  of  gentleman  in  the  indictment  was  eood,  notwiUutandmg  the  party  was 
in  truth  a  yeoman ;  in  the  case  at  bar  theieraiethe  25/.per  ann.  being  a  rent  in 
common  acceptation  (for  if  Goffe  were  asked  what  rent  be  tMud,  hewoold  ait- 
swer  25/.  per  annum.)  it  shall  be  a  rent  within  the  words  of  the  decree.  As  to 
the  dd,  which  is  the  judgment  of  law  of  this  rent,  I  ittsiit  that,  notwithstanding 
the  rent  in  the  case  at  biur  is  not  any  one  of  the  three  rents  mentioned  by  LUtle- 
ion,  in  his  chapter  upon  rents,  yet  that  is  no  argument  that  it  is  not  a  rent  in 
judgment  of  law :  for  there  are  many  annual  payments  whidi  the  law  calk 
rents,  and  yet  they  are  not  any  one  of  the  three  rents  mentioned  in  Littleton : 
and  Uierefbre  in  the  Regist.  158  &  159.  yon  will  see  that  the  writ  calls  every 
annuity  a  rent  $  for  it  is  said  in  the  writ,  prcBdfmm  tiki  quodjmikia  A.  4^ 
quod  reddat  B,  centum  marctu,  decern  quarteriafmmeaii  et  vigmti  ro&as,  qtuB  ei  a 
retro  sunt  de  annuo  reddiiu  centum  toUdorum,  miorum  quartenontm/rmnetiti,  /^ 
and  F.  N.  B.  152.  calls  an  annuity  issuing  ont  of  the  coffers  of  another,  or  to 
receive  from  his  person,  a  rent ;  and  9  Hen.  6. 12  &  53.  an  anmiity  granted  by 
the  queen  perc^nendum  de'quddam  tummdauignatd  mpartem  dotk  ipmu  reguug de 
magnd  custvmd  London,  is  called  a  rent ;  and  in  1  H.  6. 1.  where  a  lease  for  years 
was  made  of  certain  sheep,  rendering  yeariy  for  every  sheep  4d  annually,  that 
sum  so  reserved  was  called  a  rent.  And  it  is  such  a  Uung  tliat  in  debt  bnmg^ 
for  it,  the  defendant  might  wage  his  law.  And  in  30  Ass.  pL  6.  where  a  knse 
is  made  of  an  advowson  or  of  the  toll  iji  a  mill  rendering  rent,  this  is  cdled  a 
rent  3  and  yet  it  is  not  a  rent  out  of  any  thing  manurable,  as  Littleton's  rents 
are ;  and  for  such  a  rent  (he  king  may  distrain  according  to  14  £dw.  3.  edre 
facias,  122.  and  5  Rep.  4.  Mountjoy'n  case.  In  the  case  at  bar,  therefore,  there 
can  be  no  reason  but  that  the  rent  of  25^  per  annum  reserved  by  way  of  fine 
and  income  should  be  a  rent.  As  to  the  onjection,  that  the  before-mentioDed 
rents  should  not  be  any  rents  within  the  statutes  of  32  H.  8.  c.  28.  1  £L  c.  19. 
13  £liz.  c.  10.  and  therefore  shall  not  be  rents  within  ihe.  ordinance  and  dccrea 
in  the  case  at  bar,  they  are  not  to  be  compared  together.  For  statotes  are 
to  be  interpreted  secundiJan  suMectam  maienam ;  and  therefore  those  statntes 
aiming  only  at  the  benefit  of  the  issue  in  tail  or  successor  of  the  bishop,  &c. 
are  to  be  intended  to  relate  only  to  such  rents  as  are  incident  to  the  rever- 
sion, and  so  may  go  to  issue  in  tsol  or  the  successor  of  the  bishop.  But  there  is 
no  such  respect  to  be  had  in  this  decree ;  for  it  is  all  one  to  the  parson  and 
his  su/ccessors,  whether  a  rent,  an  annuity,  or  whatever  it  be.  As  to  the  4th 
point,  viz.  the  understanding  of  the  spiritual  and  ecclesiastical  law,  it  appears 
by  Lindw.  f.  64.  in  his  chapter  De  q^ao  vkarii,  that  Stephen,  Archbishop  of 
Canterbury,  in  his  constitutions  directs,  quod  ad  mmus^reddttus  quinque  marcarum 
assignetur  vicario  perpetuo,  and  f.- 109.  in  his  chapter  De  rdnts  ecdeske  nam  o&k- 
andis,  where  there  is  an  ordinance  quod  cierkus  vtferior  possessumes  vd  reddOus 
dignitatis  vel  ecclesia:  sibi  commisstt  consangmneisvelamicis  suis,  4^.  aUemare  mm 
prcesumat,  that  the  ecclesiastical  law  considered  the  annual  pension  which  is  r&- 
served  byway  of  income  to  be  as  a  rent ;  and  it  being  a  rent  in  theirlaw,  the  judges 
who  are  used  to  consult  with  all  manner  of  professions  for  the  deciding  of  those 
things  of  whibh  they  are  properly  conversant  in  their  professions,  (as  in  9  H.  7. 
1 6.  pi.  8.  where  there  was  a  consultation  with  grammarians  about  the  meaning  of 
pun  auri ;  in  11  Hen.  7.  2  Hen.  7.  9.  a.  whm  there  was  a  consultation  alwut 
the  validity  of  a  union)  and  to  give  judgment  according  to  their  law,  ooght 
also  to  adjudge  this  rent  of  25/.  per  annum  to  be  a  rent  within  the  words  of 
the  decree.  And  here  I  take  occasion  to  commend  the  nobleness  of  our  law, 
which,  though  it  be  the  primum  mobile  that  attracts  all  the  planets,  yet  applies 
itself  to  all  other  professions,  and  becmnes  omnia  ad  omnes,  ut  i^rUfuatjuttUiam 
ad  omnes ;  for  in  matters  which  belong  to  grammarians  to  discuss,  it  gives 
judgment  according  to  the  opinion  of  grammarians,  (as  in  the  case  before 
cited,)  and  with  respect  to  the  meaning  of  the  ward««itors  puero  inDy.  337  a. : 
and  where  the  matter  is  of  a  spiritual  nature,  and  it  belongs  to  the  spiritual 
judges  to  discuss  it,  it  gives  judgment  according  to  the  spiritual  law  5  anathoe- 
Jbrt  in  Camdreys  case,  5  Rep.  an  allowance  #as  maoe  to  the  pleading  of  a 
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ittilMeedfirititfoal^cmrtaoooidiBgtotliefem  therepf^^  And 
^lieietlifl  tfifa^isciigtonwiryapdcoiicerng  a  castom,  it  giret  judgment  accord- 
ang  to  the  caatom  5  and  therelbre  in  24  £dw.  3. 4.  where  an  action  of  aocompt 
was  brought  by  an  heir  in  gavdkind  when  he  was  only  fifteen  years  of  age^  it 
was  holden,  that  an  action  brought  at  snch  an  age  was  well  enough^  inasmuch  as 
it  was  the  fidl  age  of  an  heir  in  gavelkind  aooording  to  the  custom ;  and  yet 
by  F.  N;  B.  and  Littleton,  the  age  of  an  heir  at  common  law  upon  the  statute 
of  Maiftridge,  c.  17.  at  which  he  may  bring  an  action  of  acoompt,  is  not  until 
be  attains  the  lull  age  of  twenty-one  years  3  and  so,  where  an  administration 
4d  the  goods  and  chattels  of  an  intestate  is  committed  according  to  the  statute 
of  31  £dw.  3.  c  1 1.  the  administrator  shall  have  a  defeasance  avoiding  an  oUi- 
galkm,  and  other  such  things ;  and  yet  they  would  not  pass  under  the  general 
name  of  goods :  but  rather  than  that  the  law  wiU  fsil  of  giving  remedy,  it  will 
amly  particttlar  words  to  general  things.  And  for  that  reason  in  8  Hen.  6. 34. 
&.  tit*  Lease,  pL  71.  whm  the  king  made  lease  by  these  words  commkto  tibi 
id^  terroi,  6cc.  it  was  holden  to  be  a  good  lease,  and  the  law  remitted  some* 
what  of  the  strictness  of  the  words  to  apply  them  to  the  ancient  usage  of  the 
exchequer.  In  the  case  at  bar,  therefore,  the  law  will  mply  this  25L  per 
aminm  so  annually  reserved  as  aforesaid,  to  a  rent,  and  will  construe  it  to  be 
m  rent,  in  order  that  the  parson  may  receive  what  is  due  to  him  under  the 
decree.  But  2dly,  admitting  that  the  25/.  per  ann.  were  notarent  within  the 
wofds  and  letter  of  the  decree,  yet  it  is  a  rent  vnthin  the  intent  and  meaning 
ef  it.  And  the  decree  may  well  be  taken  by  equity :  1.  Because  it  was  for 
the  good  of  the  chureh,  and  so  consequently  of  God,  and  for  that  reason  a 
lihenl  construction  is  to  be  made  if  it.  2«  Because  it  conduces  to  the  main- 
tenance of  religioD,  ei  wmma  ratio  qwB  pro  reUponefaat.  3.  Because  it  tends 
to  the  avoiding  of  fraud  which  here  stares  in  our  fiace,  and  it  is  the  Caatt  to 
conquer  which  is  one  of  the  labours  of  Hercules  :  and  if  the  penal  laws,  which 
trench  upon  the  estate  or  lifo  of  a  man,  shall  be  taken  by  equity,  as  we  find  by 
List.  s.  67.  who  holds  that  an  action  of  waste  upon  the  statute  of  Gloucester, 
c.  7.  may  be  well  mamtained  against  one  who  is  tenant  for  half  a  year,  not- 
withstanding that  the  statute  only  speaks  de  dimunone  ad  termmum  atuufmm  ; 
and  by  Flowd.  467.  who  is  of  opinion,  upon  the  statute  of  1  Edw.  6.  c.  12. 
that  clergy  shall  be  taken  awaj  from  a  man  who  steals  one  horse,  notwith- 
standing the  statute  speaks  of  those  who  shall  steal  horses  in  the  plural 
number ;  then  dforikn  shall  this  decree,  which  is  pro  bono  ecdena,  and  tends 
to  the  maintenance  of  religion  and  the  suppression  of  fraud,  be  taken  by  equity* 
And  therefore  it  seems  that  if  the  rent  of  a  robe,  or  of  quarters  of  com  or  grain, 
be  reserved  upon  houses  in  London,  and  there  are  such  rents,  as  we  may  see 
in  F.  N.  B.  152.  b.  and  the  Regist.  158,  159,  the  parKm  shall  have  tithes  of 
sndi  rents  according  to  the  value  thereof,  and  yet  they  are  not  within  the  words 
of  a  rent  of  a  sum  certain.  And  if  the  lessee  by  the  same  indenture  by  which 
the  leare  is  granted,  covenant  to  pay  10*.  per  annum  to  the  lessor  for  a  house 
in  London,  this  is  a  rent  within  the  mtent  of  the  decree,  so  that  the  parson  shall 
have  titbes  of  it,  and  I  think  that  if  the  lessee  for  years  of  a  bouse  in  London 
grant  a  rent  with  a  clause  of  distress  in  recompense  of  the  lease 

of  the  house,  it  is  a  rent  within  the  equity  of  the  decree.  4.  The  considera- 
tion that  this  decree  is  not  byway  of  amplificationfor  the  increase  of  the  panon's 
revenues,  but  rather  by  way  of  diminution,  (for  whereas  the  ordinance  of 
Niger,  Bishop  of  London,  the  Pope's  bull,  and  the  constitution  made  by  the 
common  council,  allow  3#.6d.  in  the  pound  annually,  now  this  decree  gives  only 
2s.  9d,  in  the  pound)  is  an  argument  that  the  decree  should  be  taken  by 
equity.  Besides,  this  decree  not  enacting  any  thing  new,  but  only  making  a 
paovisioD  that  whereas  such  offerings  and  at  such  time  were  paid  for  houses  in 
JUondon,  there  should  be  now  such  a  sum  according  to  such  a  rate  paid  at  such 
a  time,  it  is  reasonable  that  a  liberal  construction  should  be  given  to  it.  And 
as  to  Uie  objection,  that  the  constitutions  of  the  bishop  of  London,  the  Pope's 
bttlisj  or  the  acts  of  the  commcm  council,  cannot  impose  charges  upon  the  in- 
heritances of  men,  I  will  not  maintain  that  they  have  any  such  power  5  but  I  say 
that,  before  any  of  those  ordinances  were  made  or  papal  bulls  granted, 
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1517.  by  the  ciutom  of  JjoimUk  iibon  was.  nich  a  dat^  doe  out  «£  dw  hoMom 
London  to  the  punoiiBj  as  it  appeals  fay  Dr.  6fi»^  tcaae^  11  BiaK(i)  whoR^k 
is  hoMen,  that  a  suit  may  he  maintaii^d  in  the  tpiriftnal  eourt  rar  siuh  dtttioi 
And  the  original  instrument  of  ordinance  made  by  Niger  and  the  pcpe*B  buUi 
shew  as  much :  £[v  it  ia  said  that  the  citiaens  of  Losidon  shall  pay  nch  lalsi 
proui  etiam  eaianlt  hng^  tHroactu  temforibm  tt  tempore  pnttariptilnU  per  ptn- 
cUoMOi  ecdenarmm  dkim  cwitatu  conMuetwm  egtiieraL  5.  It  appeaa  by  the.ordi* 
nances  that  the  rates  shall  be  paid  pnmt  doatw  et  impUim  kcabmntmy  me  ktm 
poierant,  tecimdil^  vermn  atiimaiumem:  the  ordinances  of  andeat  time  tlien- 
foie  being  so,  and  there  being  now  an  alteration  in  the  manner  of  the  laUi 
only,  it  is  reasonable  that  tUs  decree  should  be  expounded  aooording  to  Ik 
ancient  ordinanees ;  wherefore  as  this  reservation  of  25L  per  annum  by  mf 
of  fine  and  income  tends  only  to  defraud  the  parson  of  his  tithes^  acoorduig  to 
a  due  proportion,  and  would  have  been  a  fraud  cursed  with  ^*  bdl,  boakj  vd 
*^  cancue,  *  in  ancient  times,  and  shews  that  the  honse  is  of  such  a  value  to  be 
leased,  and  might  have  been  leased  at  sndi  value;  aoeording  to  that  late then 
shall  the  tithes  be  paid.  6.  As  the  decree  has  by  an  equity  been  inlerpntedta 
the  disadvantage  or  the  panon,  by  the  same  reason  shoidd  it  be  ezpouDM  bvsB 
equity  for  his  benefit  and  advantage  j  and  therefore,  in  21  Elis.  in  the  Kiag'i 
JBench  it  was  acyndged,  that  where  the  owner  of  a  house-in  Ixmdon  psids 
rent  to  the  King  which  was  given  to  him  by  the  statute  of  1  £.  6.  c  14.aisife 
against  superstitious  uses,  he  should  only  pay  tithes  according  to  the  vahw  of 
the  house  Deyond  that  rent,  and  not  according  to  the  true  value :  and  tbeisw 
shoqld  be  the  same,  where  he  paid  a  quit  rent  or  rent  charge  to  another  oat 
of  the  house  3  for  it  is  not  reasonable  that  he  should  pay  tithes  aooordmg  to 
the  true  vidue  of  the  house,  and  yet  should  be  chargeable  farther  with  arent  to 
another  person.  So  then  in  the  case  at  bar,  since  the  owner  has  a  beneit 
upon  the  reservation  of  the  25/.  per  annum  by  way  of  income,  it  is  resHNidUe 
that  the  parson  should  be  regarded  according  to  that  benefit  which  srises  to 
the  owner.  As  to  the  objection,  that  here  is  not  any  fraud  at  the  cobuimi 
law,  nor  fraud  within  the  meaning  of  this  decree,  because  the  rent  m  whjcb 
the  frand  is  supposed  to  be  committed,  and  the  peraon  against  whom  it  is  oh 
tended  were  not  in  being  at  the  time,  I  deny  the  ground  of  it,  becsase  it  is 
repugnant  to  several  acts  of  parliament :  for  it  appears  by  the  statute  of  Kid- 
bridge,  c.  6.  that  where  the  tenant  enfeofiied  his  nrst-bom  son  or  a  strangier  by 
coUusion  to  defeat  the  brd  of  his  wardship,  it  was  fraud  at  the  comnuNi  br, 
and  it  is  also  fiand  by  that  statute :  and  yet  the  lord  agpaiast  whom  the  ftand 
was  committed  had  no  present  right.  So,  where  one,  pending  an  actioa 
against  him,  makes  a  feonnent  to  hk  friends  to  the  intent  to  hin&  execntun 
from  being  had  against  him  of  his  lands  ;  this  is  fraud  by  the  ooamon  lav 
aooording  to  13  Eliz.  Dyer,  294.  and  it  is  also  declared  to  be  so  by  the  ststate 
27  Eliz.  c.  4.  and  yet  the  judgment  which  made  the  land  liaUe  wss  not  ia 
being  when  the  feoffiuent  was  made.  And  I  am  of  opinaon,  that  if  there  be  s 
sale  of  lands  without  any  consideration,  and  afterwards  he  become  inddbted  to 
tiie  King,  such  lands  will  be  liable  to  the  King's  debt.  As  to  idiat  bss  bom 
pat  on  the34  £.  1.  Gair.88.  that  if  before  any  purchase  of  the  hoids  in  tail 
the  tenant  in  fee  make  a  feofiment  of  his  lands,  and  afterwards  pmdiase 
lands  in  tad  and  make  a  feoffiaent  vriih  warranty,  there  is  no  fraud  at  slim 
that,  and  therefore  it  is  not  to  be  resembled  to  ether  eases  where  there  is 
fraud.  And  as  to  the  oh^ectiott  which  has  been  made,  that  the  second  brsDch 
of  the  decree  shews  that  here  has  not  been  any  6and,  inasmuch  as  the  reat 
which  was  of  ancient  time  reserved  is  here  paid,  and  the  second  branch  sjiu 
only  at  this,  becaose  where  the  ancient  rent  is  not  reserved  upon  a  lesse,or 
diere  is  no  rent  at  all  reserved,  the  penalty  is  only  to  pay  tithes  acconiiog  ^ 
tihe  proportion  of  the  ancient  reservation,  I  answer, that  there  has  bema 
greater  rent  in  time  past  than  there  is  now:  for  there  has  been  a  reservstaoa 
before  in  the  same  manner  as  the  reservatioa  is  now  made^  so  that  notwidn 
standing  Bnrrdl  has  hoped  to  deceive  the  chun^  by  this  fraadaleBt  >Bsen»j 
titm  by  way  of  income,  yet  there  being  fraud  in  the  wteniumc  tt  fPUff^,  ^ 
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iMNl  ia  eakoiAionr,  liM  iM  ^fitgut,  ei  foMtte yUkmtem  nan  ett  fntln,  mh  Vy  V6\7. 
feaios  cf  the  pictwliiig  fttervaftkn  be  Aiil  w  foced  td  pay  tithes  ftcemrdiAg  >««» 
to  eke  nrte  of  it 

An  aigoment  tluit  thfacs  riwidd  be  pcid  acoonfing  to  tlte  rate  of  the  resemi' 
tioaby  way  of  five  aodhiooiiiey  may  ie  well  enoagfa  dmmi  d  comtMen^,  Fot 
jmtice  being  the  nde  of  confcniency,  and  the  law  being  the  rule  of  jinciee^  If 
Ibe  law  be  that  tkbes  sbatt  be  pan  accxnding  to  todi  a  pioporcSon,  then  H 
caraioC  be  denied  bnttliak  it  is  alio  coofenient*  And  that  the  law  it  90,  appett* 
Isty  fram^'ar  hmmmsny  that  is,  the  comnon  and  tiatate  law,  <Ji  whkli  as  ke 
bad  niade  inention  bcllm^  he  ^d  not  nmcb  enlarge  inw^  2.  It  is^  dinaaar; 
%ai  thongli  the  canonists  differ  vpon  the  question,  whether  decaae  fan  be  dne 
jvt  ^Mmo;  yet  tiiey  ^  agree  that  Aere  is  a  comemeKi  portion  doe  lor  the 
■latntenance  of  the  ndnlstcr;  wherefore  this  nioportion  of  Sir.  M.  in  Uie 
ponnd  being  manifestly  a  eontement  portion  for  toe  mainienaooe  of  the  nnnii^ 
ter,  the  sobtnction  oc  it  is  eontrajtuf  Scmm.  3.  The  kw  of  the  cttstom 
of  the  city  says,  that  a  payment  ought  to  be  made  according  to  the  leieiratioa 
ef  rent,  as  we  see  by  Dr.  Gnm^s  case,  1 1  lUp.(l)  et  camuHudo  ev  raiuMiMi 
amti  vtUniaprwai  eommunem  legem,  be  it^  cammkmny  or  ju$  mm  Bcripivm. 
4.  The  law  of  te  cemmUa  prudewhim  has  directed  the  payment  of  tithes  for 
hoDses  in  London  to  be  made  in  this  manner  t  as  Niger,  bishop  of  London,  in 
tiie  time  oi  H.  S.  pope  Innocent  in  the  time  of  H.  4«  pope  Nichidas  in  the 
time  of  H.  6.  the  oroer^  decree,  moclamation,  and  statate^  m  the  time  of  H.  8. 
winefa  payment  of  duties  theretore  ought  to  be  now  conthnied  accordingly, 
and  not  a  fnraduknt  subtraction  contrary  to  law  and  justice.  6.  The  law, 
from  the  danger  to  which  the  ministers  of  London  expose  themselves  more 
tfian  other  ministers  of  the  country  do,  requires  the  payment  of  tithes  at  the 
hands  of  their  parishioners  according  to  the  due  proportion  allotted  to  them. 
For  they  are  bound  to  be  resident,  and  to  give  comfort  to  their  flock,  in  the 
time  of  the  plague,  when  their  bodies  are  subject  to  the  danger  of  infection, 
their  minds  to  fear,  and  their  souls  to  sorow  ;  so  that  being  in  greater  danger 
than  others,  diey  ought  to  hare  a  greater  reward  than  others  have.  There  are 
many  other  conveniences  which  I  will  not  now  insist  upon,  because  in  speaking  of 
them  in  this  place  and  at  this  time,  I  should  be  like  a  Phonnio  teaching  the 
pfecepts  of  war  to  an  expert  Hannibai.  6.  And  as  to  the  objections  which 
mive  lieen  made,  that  if  tithes  were  to  be  paid  secundum  ^eram  teitimatkmem, 
ererj  parish  wmdd  be  as  great  in  value  as  a  bishopric,  I  answer,  1 .  that  this 
pariah  of  Graoedinrch,  being  a  parish  consisting  of  very  few  families,  is  not  in 
any  dai^;er  of  that  abundance.  2.  The  vahie  will  not  be  greater  in  propcntion 
now  tlian  it  was  before  the  making  <tf  the  statute  of  37  H.  8.  at  which  time 
there  was  a  greater  sum  paid.  3.  Where  the  parishes  are  so  large,  there  is 
a  means  affbnled  of  associating  other  learned  men  to  them,  for  the  discharge  of 
and  the  endowing  €i  vicarages.  And  as  to  the  objection  that  houses  are  for 
expense  and  hospitality,  and  therefore  not  to  be  resembled  to  land,  I  answer, 
1.  that  that  objection  might  have  been  made  before  the  statute,  and  there  is 
no  better  ground  for  it  now  than  there  was  then.  2.  The  statutes  of  27  H.  8. 
&  37  H.  8.  do  not  conceive  any  deduction  to  be  necessary  for  the  repair  of 
houses,  as  the  1  £.  6.  does  for  barren  ground,  and  therefore  they  made  no  pro* 
vision  for  it,  nor  are  we  to  make  it.  3.  The  law  fsvonrs  agriculture  more  than 
hooses,  tiie  one  being  more  beneficial  to  the  commonwealth  than  the  other* 

In  the  following  term,  viz.  Tr.  1 6  Ja.  the  case  was  argued  in  the  same 
place  by  Sir  Thomm  Catenity,  the  king*s  solicitor,  for  the  defendant.  He 
said,  I  AM  consider,  1.  how  the  case  stood  before  the  decree.  2.  I  shall 
oonskler  the  several  parts  of  the  decree.  As  to  the  1st  point,  before  the  de- 
cree and  the  act  of  parliament,  there  were  not  any  tithes  due  by  the  course  of 
the  common  law  of  houses  in  London.  1 .  In  regard  that  tithes  are  only  due 
of  such  things  as  yield  an  increase,  of  ^icfa  nature  houses  are  not,  for  they 
radier  decrease  than  increase,  inasmuch  as  tliey  require  reparations.  2.  Tithes 
tare  doe  out  of  tiie  profits  and  revenue  of  things,  and  do  not  diaige  the  inhe- 
ritance j  and  it  is  for  that  reason  that  they  are  determinable  in  the  ecclesias- 
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ticaleoivCi  for  if  tliey  chuged-theinlieriteiioe,  tlieo  tliej  WDold  be  deter* 
nuoaUe  at  eaaaoaa  lew ;  bul  of  houaes  there  is  no  profit  or  levenve,  and 
therefore  tithes  cannot  be  doe  of  them.  3.  Tithes  are  things  ooUateral  to  the 
land^  and  not  issuing  out  :of  the  land;  and  therefote^  according  to  42  E.  3. 13. 
&  30  H.8.  I>y.(l)  the  parson  shall  have  tithes  of  land  contrary  to  his  ovrnfoiff- 
ment  or  kase  -,  and  in  7  £.  6.  Dy.  (2)  in  an  assize  for  a  portion  of  tithes^  itap* 
pears  that  it  is  not  necessary  to  name  the  terre-tenant.  But,  if  tithes  were  to 
be  paid  of  houses^  then  they  would  issue  out  of  houses>  .which  is  coatnury  to 
the  rules  of  law.  4.  Jt  -has  been  often  adjudged  that  houses  are  disdunfed 
ftcaa  the  payment  of  tithes  by  the  common  law,  without  a  special  cttstom ; 
and  for  >  that  reason,  in  39  &  40  Eliz.  in  the  common  pleas,  between  BaJbas 
and  Ronur,  it  was  acyudged  that  tithes  were  not  due  of  houses,  and  with  that 
accord  the  resolution  in  Dr.  Graaf%  case,  (3)  and  the  case  of  Dr.  LegfM,  (4)  ia 
the  12th  of  James,  in  the  common  pleas.  2.  Notwithstanding  tithes  were  nei* 
Uier  paid  nor  due  for  houses  in  London,  yet-  from  the  beginning  the  miimten 
of  London  had  a  competent  provision  niade  for  them  by  glebe  which  wa» 
given  to  them,  oblations,  obTentions;  and  other  casual  duties,  which  arose  opoo 
maniaees,  christenings,  buriak,  and  such  other  things,  as  it  iqipears  by  30  E.  3. 
&  38  £.  3. 13 ;  (5)  aii^  by  the  records  in  London  it  appears  that* the  ofaiDgsfor 
houses  in  London  were  paid  in  this  manner :  £or  he  who  paid  twenty  shiUiDgi 
rent,  on  every  Sunday  and  every  Apostle's  day,  the  vigil  of  which  was  a  fast,  pui 
a  hidfpenny ;  or>  if  he  paid  but  ten  shillings  rent,  he  was  to  pay  only  a  far- 
thing ;  which  amounted  at  the  most  but  to  2#.  6<^.  in  the  pound,  and  some- 
times indeed  it  was  less,  as,  when  one  of  the  Apostles'  days  leU  upon  a  Sunday, 
for  then  there  was  only  one  halfpenny  paid  for  both.    And  this  manner  oif 

Jayment  rather  decreasing,  it  was  established  by  a  constitution  of  Ro^ 
liger,  bishop  of  London ;  and  it  so  continued  without  any  alteration  till  the 
13  R.  2.  when  Th<Mnas  Arundel,  archbishop  of  Canterbury,  made  an  expla- 
nation of  the  constitution  of  Niger,  and  obtruded  upon  the  citiaeens  of  London 
twenty-two  days  more  than  were  usual,  which  raised  the  sum  to  3f.  5d.  in  the 
pound.  And  this  explanation  was  confirmed  by  pope  Innocent  in  5  H.  4.  and 
afterwards  by  pope  Nicholas  in  30  H.  6.  But  there  was  a  constant  straggle 
by  the  citizens  of  London  against  this  explanation,  and  the  records  of  Guild- 
hall in  32  H.  6.  shew  this  order  of  explanation  to  be  dettmctorius  rather  than 
declaratoritts,  and  to  be  obtained  ntrrepiivi  et  abruptM  without  summoning 
the  citizens,  and  without  any  assent  to  it  on  their  part ;  and  thereupon  there 
was  after  that  time  a  perpetual  agitation  between  the  ministers  and  cttiieos 
of  London  in  the  court  of  Rome  and  in  the  ecclesiastical  courts,  about  the 
payment  of  those  ofierings,  until  at  length  it  was  settled  in  part  by  the  decree 
made  in  27  H.  8.  when  it  was  established  according  to  the  pnqiort  of  the 
decree.  And  upon  the  several  parts  of  this  decree  arise  the-  two  questkvs 
which  have  been  made  and  ai^ed  on  the  other  side :  the  first  of  which  is, 
whether,  as  the  twenty-five  pounds  were  reserved  by  way  of  fine  and  income, 
payable  during  the  term  at  the  same  days  and  feasts  as  the  rent  of  five 
pounds  is  payable — whether  tithes  shall  be  paid  according  to  the  rate  of  fiie 
poimds  only,  or  according  to  the  rate  of  thirty  pounds,  and  if  the  twenty-five 
pounds  shall  be  said  to  be  a  rent  ?  2.  Whether  the  reservation  of  this  twent]p> 
five  pounds  per  annwn,  by  way  of  fine  and  income,  shall  be  said  to4)e  a  firsnd 
to  evade  the  statute?  As  to  the  first  question,  I  say  that  these  twenty-five 
pounds  which  are  reserved  by  way  of  fine  and  income,  cannot  be  said  to  be 
any  rent  of  the  houses  -,  for  according  to  LiTTLBToir  there  are  only  three 
rents,  namdy  a  rent-service,  a  rent-chai^,  and  a  rent-seek ;  and  this  fine  and 
income  cannot  be  said  to  be  any  of  those  three  rents,  whence  it  foUows  that 
it  is  not  a  rent,  et  argumenttm  d  dhuume  fbrtMmmn.  2.  This  fine  and  in- 
come has  none  of  the  qualities  and  properties  of  a  rent ;  for,  1st.  There  is  no 
distress  incident  to  it :  2.  Upon  an  eviction  of  the  house  there  will  be  no  dis* 
charge  of  this  fine.  3.  There  will  not  be  any  apportionment  of  this  fine  open 
an' eviction  or  grant  of  part  of  the  house :  4.  Upon  an  entry  or  fooffment  ofer 
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iiitktbmm,  tbere  will  not  be  any  qrtfafcuiihinentor  tuipciiBiim  <if  the  filie: 
5.  This  fine  or  inoMiie  is  not  inddent  to  &e  reversion,  nor  wiilii  pass  with  it. 
€.  It  shall  not  be  said  to  be  a  rent  either  in  respect  of  the  lessor,  or  in  respect 
of  the- lessee ;  for  in  respect  of  ^e  lessor,  it  is  a  ckue  in  aeiitm  which  cannot 
be  granted  oyer,  and  which  will  go  to  the  executor,  and  ^vdll  not  descend  to 
the  heir;  and  in jei|>ect  of  the  lessee,  it  will  not  bind  as  a  rent  will  do ;  and 
for  that  rsBson,  in  the  book  of  45  £.  3.  1 1.  if  a  lease  be  made  to  baron  and 
feme  with  snch  a  reservation  of  a  fine  as  in  the  case  at  bar,  it  ^nll  not  bind 
the  feme,  notwithstanding  diat  she  aneed  to  the  lease,  as  another  rent  would 
do :  and  10  £liz.  Dy.  275.  in  the  Lord  Dorcy's  case,  it  was  resolved,  that 
where  such  a  reservation  was  made  as  in  the  case  at  bar,  the  King  should  not 
have  the  rent,  nor  coald  relief  be  given  upon  the  ground  of  fraud. 

As  to  what  has  been  objected,  that  the  fine  in  the  case  at  bar  shall  be  sud 
to  be  a  rent  for  five  reasons :  1st.  from  the  etymology :  2.  ftora  the  common 
i^ypeUation:  3.thejudgmentof  thecommonlaw:  4.  tiie  judgment  of  the  eccLe* 
siastical  law  which  is  to  be  regarded  in  a  case  of  tithes :  5.  from  the  intention 
of  the  decree : — ^I  answer,  that  as  to  the  etymology,  which  is  «t  reddendo  vel 
rtdeundo,  in  which  ommfnietui  is  comprehended,  that  it  is  not  sufficient  to 
draw  it  within  the  general  word  of  a  rent ;  but  it  must  be  a  rent  of  houses, 
according  to  the  w(»ds  of  the  decree  and  Niger's  constitotion  of  Niger,  which 
call  it  pendo  domAs,  and  Lindvrood,  who  calb  it  pensio  qttct  procenii  ex  domo: 
and  this  fine  and  income  cannot  be  said  to  be  a  rent  of  a  house,  nor  to  be  re- 
coverable from  it,  because  this  fine  charges  only  the  person,  whereas  a  rent  of 
a  hoQse  charges  the  house,  and  the  person  is  only  charged  in  respect  of  the 
hoose ;  and  therefore,  notwithstanding  the  house  be  burnt  and  consumed,  or 
the  lease  theieof  utterly  avoided,  yet  shall  the  lessee  pay  this  fine  3  for  his 
person  is  bound  in  respect  of  the  collateral  covenant,  and  the  fine  neither 
issues,  nor  is  it  rendered,  out  of  the  house.  Then  as  to  the- second  point,  viz. 
common  appellation,  this  is  not  a  rent  even  in  that  sense ;  for  the  Londoners 
take  notice  of  this  as  a  fine  and  income,  and  call  it  so,  and  not  a  rent :  ad- 
mitting that  this  fine  were  a  rent  in  common  appellation,  that  is  no  argument 
to  make  it  a  rent  within  the  interpretation  of  a  statute,  which  requires  a  legal 
interpretation,  and  not  a  vulgar  appellation,  according  to  the  case  of  13  &  14 
£lic.  ]>y.  [296  b.]  vdiere  it  is  adjudged,  that  a  bastard  shall  not  be  a  child 
advanced  within  the  statute  of  32  H.  8.  c.  [I .]  and  yet  accordfaig  to  39  £.  3. 
he  is  a  km  in  common  appellation,  for  he  hJiUut  naturct.  And  if  a  parson  or 
other  ecclesiastical  person  covenant  that  another  shall  enjoy  his  land  for  so 
many  years ;  notwiUistanding  this  is  a  lease  in  common  appellation,  yet  it  is  not 
a  lease  within  the  statute  of  13  £liz.  c.  [13.]  so  as  to  be  avoided;  for  the 
statute  «f  14  £liz.  was  made  xm  purpose  to  avoid  such  covenants.  3.  The 
statote  of  37  H.  8.  being  penned  by  so  grave  and  learned  men  who  are  named 
in  the  statute  and  decree,  it  is  not  requisite  that  an  interpretation  be  made 
acGonling  to  vulgar  appellation,  they  being  sufficiently  conusant  what  phrases 
to  use.  4.  Admitting  that  an  interpretation  were  allowable  of  a  rent  accord- 
ing to  common  appdlation,  yet  this  fine  is  not  a  rent  within  the  compass  of 
the  decree,  because  this  manner  of  reservation  by  way  of  fine  and  income  was 
not  in  use  before  the  making  of  the  decree  and  statute  of  27  H.  8.  and  not 
being  a  rent  in  common  appellation  at  that  time,  it  cannot  be  dravm  within 
the  statute  at  this  day,  notwithstanding  that  it  be  now  a  rent  in  common  iq>- 
pdlation :  and  Carters  case,  in  25  £&.  does  not  make  against  this,  because 
that  statute  was  made  on  purpose  to  be  applied  to  a  vulgar  appellation.  As  to 
the  third  canse,  via.  the  judgment  of  the  common  law,  notwithstanding  that 
the  lessor  in  his  reservation  of  it  call  it  a  tent  where  it  is  reserved  out  of  a 
mill,  out  of  an  advowson,  or  out  of  goods,  yet  in  judgment  of  law  it  is  only  an 
annual  payment,  and  not  a  rent ;  and  so  the  judgment  of  law  is  that  it  is  not 
a  rent,  as  we  see  by  1  H:  6.  9  H.  6.  30  Ass.  whatsoever  the  reservation  of  the 
party  may  be.  2.  It  is  to  be  observed  that  11  H.  4.  k  F.  N.  B.  call  it  ^mnait 
rtddkhu,  and  not  by  the  name  of  qwduor  UbraUu  reddMs,  which  is  that  by 
which  a  rent  is  demanded,  as  we  see  by  the  books  before  cited  -,  and  there- 
fore the  boK^  which  are  prodnoed  to  prove  an  annuity  to  be  a  rent  in  judg- 
of  .law>  strongly  prove  the  contrary,    tof,  1st,  A  rent  is  not  demanded 
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by  the  aftmeitf  mmd  reidMi,  b«t  fifiMpr  Orttmrm  reMkw:  ZJkfima^ 
no^  0f  aktocnejr  10  a  writof  Awnvtf  is  jq  ft|d«»^ifeA^;  wjH»t«9  in  «  ypecf pe 
ferfeBt  k  w  i]ift{itea^AuMj(«aeooi4i«^  to  11  H.  4.  ^ich  ^bews  tbufc  omwKi 
Ttdditm  and  a  neot  aie  di&ce»t ;  J.  It  is  noli  aiffick»t  to  |»o?e  it  a  r^  la 
judgnuent  of  bw^  witboat  pamng  it  to  be  a  rent  out  of  a  bouse  $  and  of  that 
ostHr^  ^s  fine  awl  iaooBne  is  ttot«  because  it  is  a  cko§e  m  action,  which  i^mjgi» 
^  peraon,  like  tm  Bmmkf,  and  is  not  graotabb  ov«r :  and  if  aa  aanuitj  be 
gnioted  to  pay  oui  of  oae'a  oofiers^  tbe  grantoe  nuiat  resort  to  the  pencw  of 
the  graaitor  to  cfaai^  bim  in  a  writ  of  annuity^  and  ^nnot  go  to  the  eoSm 
to  take  tbe  aanvaty  out  of  them.  As  to  tbe  4f^  point,  Tiz.  the  judgooentof 
tbe  ecdesiasticsl  law.  At  is  not  siateriai  in  the  case  at  b«r  what  that  may  be  $ 
for  a  construction  is  not  to  be  made  in  this  ease  of  canons  of  ibe  diurch  or  sej 
otber  part  of  fioeleaiaatieallaw,  where  their  exposition  and  jud^nent  aie  to  be 
receiaefl^  and  4»mHt  is  to  be  gffcii  to  them ;  tataa^xpontioB  is  tobemi^of 
aa  aet  of  parBamept,  wUeh  is  part  of  tbe  temporal  law :  and  most  be  acooid- 
iBg  to  tbe  temporal  law,  notwithstanding  that  it  concern  ecclesiastical  tbiogi* 
And  for  ibis  leason  it  appears  by  7  ££».  Dyer,  237.  6  fitiak  Dyer,  255.48^ 
Sottmu^9  case,  that  (he  statute  of  21  H.  6.  is  expcMinded  to  mafc^an  aYoidaace 
without  any  declaratory  sentence,  acoordiag  to  ihtd  conunon  law,  nptwitbstsndr 
vug  h  ooDcems  an  ecclesiastical  person.  The  same  exposition  ia  abo  nsde  sf 
the  statute  of  13  £.  c.  12.  for  not  reading  the  articles,  as  we  may  see  by  23£l 
Dyer,  377.  and  30  £Uz.  Morris  and  E(Uom%  case,  and  yet  it  concerns  both  w 
ecdesiasticid  thing,  and  an  ecclesiastical  peiaoo.  It  is  to  be  observed  too,  that 
tbe  act  of  parHament  makes  tbe  lord  mayor  of  X«ondon  and  die  lord  chanceUor 
of  Ei^tand  the  expositors  of  dna  statute^  £or  which  reason  wn  expositioii  if  to 
be  made  according  to  the  oommon  law,  and  not  according  to  tbe  judgnwDt  of 
tbe  ecclesiastical  W ;  and  prohibitions  have  been  often  gcanied  where  s  libel 
has  been  exhibited  in  the  ecclesiastical  court  for  tbe  tithea  of  rent  of  bouies  in 
London,  ae  was  done  in  the  caseof  Price  and  9W/«,  34  Eliz^B.R.  and  M.  5  Ja* 
in  tbe  caae  of  Scudamore  and  Bdl,  in  €..  B.  tead  in  the  case  of  Dr.  Prom,  Tr. 
16  Ja.  which  sbews,  that  the  judges  of  the  ecclesiastical  law  are  not  jv^ 
in  this  caae,  but  (£bat  judgment  is  to  be  ^ven  here  aocording  to  tbe  rok  of  tbe 
oomxnon  law.  3.  Here  are  no  Latin  words  for  tbe  grammarians,  nor  civil  law 
terms  for  tbe  civilians  to  give  tbdr  icxpoaition  of:  but  b<»e  is  a  plain  EngGsk 
statute,  of  wbicb  a  construction  is  to  be  made  acoording  to  the  rules  of  the 
common  law«  And  it  bath  been  often  adjudged  upon  the  statute  of  31  £•  ^' 
c.  11.  which  warrants  tbe  granting  of  administiation  of  the  ^poods  of  an  u^ 
tate,  that  a  lease  tar  years  is  iona  within  that  statute :  and  in  7  H.4.6.ittt 
rofed  upon  tbe  statute  of  4  £.  3.  c.  7.  wblc^  gives  trespaas  de  bom^fforit^ 
in  vitd  tesiatoris,  that  executors  may  bare  an  e^eatianejarwm  upon  an  ^ectmcat 
in  tbe  life  of  the  testator ;  and  so  they  may  have  a  ravishment  of  wsid  sccod- 
mgto  11 H.  4.55.  As  to  the  fifOi  point,  viz.  the  intent  of  the  deanBii,linai^ 
that  this  £ne  And  income  of  £25yer  annum  is  no^  a  rent  within  the  jnleatof 
tbe  decree.  For  when  an  act  ot  parliament  speaka  of  arent,  it  must  be  in* 
tended  to  be  such  a  rent  as  is  properly  a  rent ;  as;  where  an  act  of  parlitfnePt 
makes  mention  of  escuage,  it  is  to  be  understood  of  that  iMsk  is  pn^cdy 
eacuage,  which  is  escua^s  uncertain.  Besides,  every  rent  is  not  wiwin  ^ 
oompass  of  tbe  decree  j  and  therefore  if  the  rent  be  not  of  a  oeiAain  value,  8% 
if  the- rent  reserved  be  a  i^r  or  a  hone,  &c.  without  ^e  additinn  of  any  mlse 
thereto,  it  is  not  a  rent  within  the  statute,  not  being  of  any  certain  vabie.  ^ 
it  most  be  a  yearly  rent ;  £or  Which  reason  if  it  he  a  rent  of  that  kind  upoa 
which  an  adaon  of  debt  docs  not  lie  till  tbe  last  day,  as  in  WaJUur'i  esee, 
3  Bisp.  22.  and  F.  N.  B.  130  H.  wd  in  tbe  ca^  at  bar  tiierefore  of  fiae  sad 
income,  it  is  not  a  rent  within  tbe  intent  of  the  decree.  2.  It  appesn  by  sa 
eaaminatmn  of  i^e  aevenl  bnaiches  cf  the  decree,  Ihat  th^  rent  which  the 
decree  regards,  is  such  a  ixent  as  is  prc^erly  a  rent,  and  mai^  iqi^n  a  resesfsr 
tion,  and  iasnes  out  of  the  bouses :  lor  tbe  first  which  is,  where  any  lease,  ^ 
shall  be  made  of  any  house  Deserving  leas  rent  ihan  shall  baw  beoi  paid,  &£• 
tbe  second  is,  where  any  pemen  ^udl  demise  any  dye-bouae  or  brew-jtoase,^ 
the  Hke,  maerving  a  rent.  Inc. :  the  third  clanae  is  concerning  the  psyaaent  ot 

tithea  according,  to  the.rates  of  those  several  rents  reserved  &  w  tl?at  if  Ihcnc « 
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not  a  rani,  vnervcd  «id  imiiag  oai  of  (tbe  hoiuf^  (aoi  tiie  fine  and  inoonae  ia  1617. 
tlie  cue  at  bar  i^  not  such,)  tben  it  is  not  within  the  intentioii  of  this  decree.  avaa 
3.  The  docree  has  a  elauae  £or  aa  abatement  of  the  rent  in  case  where  the  ^' 

bouse  is  burnt  |  and  this  inoome  n  not  within  that  clause^  because  it  shall  b? 
paid  notwildistanding  any  such  casualty,  and  there  is  no  need  of  any  new  re- 
servation. 4.  By  a  clause  in  the  decree,  assignees  are  chargeable  accordipg  to 
a  proportion  with  the  rent,  and  there  cannot  be  any  apportionment  oi  this  fine 
and  income^  and  therefore  it  is  not  within  the  intention  of  the  decree.  5.  It 
is  not  the  intention  of  this  decree  to  take  up  the  rack  rent,  for  that  is  contrary 
to  the  intent  of  all  the  other  acte,  as  31  H.  8.  c.  13.  37  H.  8.  c.  12.  1  £.  6. 
c.  13.  13  £liz.  c  10.  which  only  aim  at  the  lesenration  of  the  ancient  rent  ^ 
and  if  the  makers  of  the  decree  had  aimed  at  the  value  of  the  houses,  they 
might  have  aaid  a  rate  to  be  paid  according  to  the  value  of  the  houses,  and  not 
according  to  the  reservation  of  the  rent.  6.  If  tithes  should  be  paid  for  this 
iina  and  income,  there  might  be  a  payment  beyond  the  value  of^  the  house  j 
for  the  lessee  is  bound  to  pay  this  income  whatever  may  become  of  the  house  i 
and  tberelbre  it  is  possible,  that  the  house  might  be  forfeited,  or  there  might 
be  an  eviction,  or  a  new  lease  might  be  granted  of  it  reserving  rent ;  and  then 
tithes  would  be  paid  for  it  according  to  this  income,  and  iLo  according  to 
the  proportion  of  rent  newly  reserved,  whidn  is  contrary  to  the  intention. 
7.  It  never  could  be  the  intention  of  the  decree  to  oppress  youae  tradesmen, 
and  if  the  law  should  incline  to  this  exposition,  that  tithes  should  be  paid  ac- 
cording to  the  proportion  of  this  income,  they  would  be  oppressed  |  for  either 
they  must  pay  gieat  sums  immediately,  which  they  are  not  able  to  do ;  or 
beyond  their  fines  and  incomes  which  they  pay  annually,  they  must  pay  an 
eighth  part  more  for  tithes,  which  would  be  exceedingly  mischievous.  Besides, 
it  would  be  very  inconvenient  to  force  men  to  lease  thur  bouses  at  aradi  rent, 
as  suppose  they  should  be  tenants  in  tail^  &c.  for  after  they  have  once  raised 
the  rent,  they  caxmot  lower  it  when  they  wilL  And  as  to  the  objection,  that 
this  construction  to  pay  tithes  according  to  the  proportion  of  inoome  is  pr0 
bono  tcclenm,  and  therefoie  the  decree  is  to  be -extended  as  far  as  it  can  be,  I 
aaawer,  in  the  first  place,  that  it  is  observable,  that  this  decree  is  made  in  en* 
laigtment  and  amplification  of  what  was  paid  to  the  ministers  before,  and  not 
by  vray  of  diminution ;  for  whereas  only  2s.  6d,  was  due  befave  the  .decvae, 
now  by  the  decne  it  is  at  the  rate  of  2s.  9d.  in  the  poiud.  2.  This  rate  of 
2#.  9iL  in  the  pound  being  more  than  is  allowable  either  jurt  dvomo,  by  the 
eoaunon  law,  or  by  custom,  (for  those  laws  allow  only  a  tenth  part,  wheeeas 
this  is  an  ei|^th  part)  it  is  not  reasonable  to  extend  it  forther  than  the  words 
pcnpoit.  3.  Thm  being  an  imposition  of  the  payment  of  titbee  npen  several 
tlungs,  as  dy«4iouses,  brew-bousasy  stables,  ganlens,  &c.  upon  which  there  was 
not  any  imposition  before,  it  was  consirtent  with  reason  only  to  give  an  aUow- 
ance  of  pmrment  of  tithes  aooordiag  to  the  rate  of  what  is  properly  a  vent,  and 
net  acooruiag  to  the  rate  of  the  fine  or  income ;  and  the  mote  especially  so^ 
beoauae  the  ancient  constitution  was  that  tithes  sfaould  be  pssd  at  the  rate  jmnsf 
dumu$  locabantur,  and  not  prout  loctari  pGienmt.  4.  Tbe  decree  imposes  ine 
aai  iaprisonBent  upon  those  who  do  not  pay  their  tithes,  and  therefore  it  is  to 
be  stricHjum,  as  we  see  by  Dr.  JSoatoa^s -case  in  8R^. 

As  to  the  second  question,  which  is,  whether  this  reservation  «f  j£26  par 
smn.  by  way  of  fine  sad  ineome,  be  a  fiuad  or  not,  I  say,  1st,  that  it  cannot  be 
a  £iaud  upon  the  n^  of  the  oommon  law,  because  the  person  ^gainst-whoas 
the  imad  is  supposed  to  be  had  no  interest  at  aU  in  the  £i&  per  annum,  in 
tbe  reservation  of  which  the  fraud  is  sapposedL  For  theie  was  only  £&  per 
enonm  andendy  Teserved,  and  he  who  shall  iMve  wmedy  agamst  ftaud  at  oem- 
■aen  law,  anst  have  a  p«oedent  inttftst  oocording  to  liie  cases  of  22  Ass.  pL 
72.43  £.3.  2.  48  £.  3. 12.  8  £.  2.  Assise,  396.  3  iUf».33.  Ufian  and  Bas^ 
^s<^s  ease  $  in  all  which  -casesv^heie  was  a  pveeedfflut  intereat  in  the  person 
mpposcd  to  be  defrauded  f  and  for  that  nason  he  had  remedy  at  the  coaannn 
laMT.  But,  if  there  were  no  sac^  precedent  iaiteKst,  thai  these  was  not  any 
ceaiedy  given  3  as,  where  a  viHeui  alienated  his  goods  by  fraud,  the  lord  had  no 
remedy  ^  th^m,  beoause  Us  interest  eammaaoed  only  upon  the  claim  or  the 
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1617.  teicnre.  And  upon  7  B.3.  S4.  and  d  E.  d.  CdOarian,'  29.  ^rtwre  tlie  tenni^ 
Bvitif  alienated  fay  ooUusion^  the  lord  had  no  remedy  beft»e  the  statute  of  Mail* 
bridge;  becaose  he  had  no  interest  precedent  to  the  alieDalioit^  and  at  tins 
day  the  brd  shall  not  have  aid  for  his  relief  in  case  there  be  an  alienation. 
And  before  the  statute  of  3  Ja.  c.  5.  if  a  recusant  had  pordiased  lands  in  the 
name  of  another  person^  the  King  had  no  remedy  for  those  lands*  because  he 
had  no  precedent  interest.  So  in  Mygki*9  case,  in  8  Rep.  where  the  fodier 
and  the  son  are  joint  purchasers  of  land  hcdden  ta  capUe,  there  is  no  remedy 
fo*  the  King.  2dly,  I  conceive  that  this  reservation  is  not  £nuid,  nor  material; 
inasmuch  as  the  fnuid,  if  it  be  a  ihiud,  rests  on  non-feasance,  viz.  in  the  non- 
feservation  of  rent  out  of  the  house ;  and  the  common  law  extends  only  to  a 
fraud  which  consists  of  a  misfeasance,  and  not  to  one  which  consists  of  a  non- 
feasance ;  and  therefore  where  a  usurpation  was  had  upon  an  in£uiit  or  feme- 
covert  by  fraud,  there  was  no  remedy  before  the  statute  of  West.  2.  c.  5.  it 
being  a  fraud  that  consists  of  non-feasance.  3dly,  The  reservation  of  ;£2S 
per  annum  by  way  of  fine  and  income,  cannot  be  worse  than  it  would  be  if 
there  were  no  such  reservation ;  and  if  only  the  £5  per  annum  had  been  re- 
served, without  reserving  the  income,  it  had  been  well  enough,  because  the 
ancient  rent  was  reserved,  and  the  law  requiries  no  more ;  wherefore  it  shall  be 
well  enough  now  that  the  reservation  is  made  of  this  income.  I  conceive  that 
this  can  be  no  fraud  upon  the  decree  itself  5  for  the  decree  only  extends  to  cases 
where  either  no  rent  is  reserved,  or  there  is  less  than  the  ancient  rent  reserved? 
and  there  is  no  provision  to  compel  the  reservation  of  a  greater  rent  than  waS 
paid  before.  2.  The  fraud  and  covin  mentioned  in  the  statute  go  to  the 
payment,  and  not  to  the  reservation ;  and  here  being  a  payment  of  tithes  ae*" 
ocMrding  to  the  rent  of  £5  per  annum,  which  was  the  ancient  rent,  the  statute 
will  not  extend  to  it.  3.  Upon  the  decree  itself,  if  Burrell  had  not  made  any 
reservation  of  rent  at  aU,  he  would  have'  paid  only  after  the  rate  of  £5  per 
annum  5  he  shall  not  therefore  be  now  in  a  worse  plight  than  if  he  had  tiot 
reserved  any  rent  at  all :  which  being  so,  it  is  a  very  strong  argument  that 
tithes  should  be  paid  only  after  the  rate  of  £5  per  annum  and  not  according 
to  the  rate  of  the  income,  and  the  reservation  of  the  income  should  not  be  said 
to  be  fraudulent,  and  to  be  made  by  fraud  to  evade  the  statute.  As  to  what 
has  been  objected  of  the  conveniency  of  having  tithes  paid  according  to  the 
proportion  of  the  income,  I  admit  that  the  rule  of  justice  is  the  rale  of  conve- 
niency, and  that  what  is  just  is  convenient ;  and  if  the  law  be  as  I  have 
argued  it  is,  then,  upon  the  rule  of  justice,  tithes  ought  not  to  be  paid  alter 
the  rate  of  ;£30  per  annum,  but  only  at  the  rate  of  ^5  per  annum :  and  tiie 
statute  of  37  H.  8.  c.  12.  is  as  well  a  restriction  upon  the  parsons  that  the^ 
shall  not  demand  more  than  2$.  9d.  in  the  pound,  as  it  is  an  obligatkm  upon 
the  dtiiens  that  they  shall  pay  according  to  that  proportion.  And  as  to  the 
argument  which  has  been  drawn  dejure  dkmo,  that  can  be  of  no  avail  in  the 
case  at  bar,  because  the  2s.  9d.  in  the  pound,  beiiu^  more  than  the  tenth  part. 
Is  more  than  can  be  demanded  by  the  law  of  God.  And  as  to  the  argnmeat 
which  has  been  drawn  Jt  cmuauu  cwitatum  et  iopkntimn,  neither  of  those  will 
warrant  the  opinion  of  the  payment  of  tithes  according  to  the  rate  oi  the  fine 
and  income,  but  the  contrary.  And  as  to  the  argument  which  has  been  drawn 
d  amvemmtid  ret,  if  we  are  to  be  determined  by  this,  it  could  never  be  the 
intent  to  require  a  payment  of  a  greater  proportion  than  according  to  the  an- 
cient rent ;  for  it  would  be  inconvenient,  1st.  to  compel  men  to  lease  their 
houses  at  rack  rents :  2dly,  it  would  be  an  imposition  €t  a  great  burthen  nprili* 
young  beginners  who  are  unable  to  give  fines  ta  pecvmii  mtmeraiii :  3dly,  it 
would  be  a  discouragement  to  laying  out  any  money  upon  their  houses,  since 
thdr  charge  would  1^  raised  aconding  to  the  money  laid  out :  4thly,  it  would 
be  the  disturbance  of  a  settied  opinion,  which  has  been  bolden  time  whereof, 
&c.  5thly,  the  London  benefices  would  exo^  many  bishoprics  in  England; 
And  in  M.  5  Ja.  in  C.  B.  where  Scudamore  and  Ekrt  were  plaintiffs  in  prohi«> 
bition  against  Bdl,  parson  of  Qneenhithe,  it  was  resolved,  that  there  conM  be 
no  suit  in  the  ecclesiastical  court  for  iidMs  of  housfea  in  LiAdan,  beeafisfr  Ae 
statute  had  appointed  other  persons  to  be  judges  in  thit  case«    2diy,  it  was 
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•givid,  tiN*  M  tiAet  diidt  b0  deoMBded  of  UiQM  1^^  1617. 

•eqocntlyto  the  maUof  of  the  decree,  beeftute  the  statute  extends  ontjr  to  Uiose        ooirv 

hooses^rUdi  paid  titlits  before.    Sdif,  it  was  reaoived,  that  a  greater  propor-      ^j 

laaa  oooldiiot  he  demanded  of  houses  in  London  than  according  to  the  ancient 
reaerfation>  and  that  no  respect  was  to  be  had  to  fine  and  income. 

It  waa  agreed  hr  the  bra  dianoeUor  and  other  assistants^  Ist^  that  the  £25 
per  aannm  leaciteu  fay  way  of  fine  and  income,  was  not  a  rent.  2dly4  it  was 
ofderady  dHt  the  records  wluch  had  been  dted,  shoohi  be  prodoced.  For  if 
the  nte  paid  of  anoient  time  was  only  2#«  6d,  aUd  so  the  decree  went  in  ampli- 
fieaiisnaithe  anctent  proportion,  tlioi  it  was  of  some  moment,  Niger's  consti* 
tolioB hsjng  exmUiqtd  oomtmetudme  ei  tempore pnticr^MUi, '  ddly,  the  record 
in  ihb  32  H.  6.  c.  .  was  a  record  made  by  the  citizens  themselTes,  and  thete- 
fiare  not  of  so  great  antiioiity. 

HU.  15  Ja.  A.  D.  I6l8.    C.  B.    Pinder  v.  Spencer.    [Noy;  30.]  viJI^ 

A  PARSON  piefen  his  biU  for  tithes  of  haaei,  hoUy,  willow,  whitethorn,  &c.  j^^;^*^^''  ^  » 
A  pnduhiaon  was  moved,  becaase  they  were  of  twenty-one  years  growth,  {^|(  |^|**^^S!^ 
atid  more,  and  by  the  ooDunon  costom  in  Hampshire  they  were  used  for  tim-  low.whitediofii' 
ber  to  bniid  and  repair  their  ploughs,  and  cited  P.  14  Jac.  C.  B.  rot.  1918.  &c'beiDg  of 
Oi0I^'b  case(I)  against  the  parson,  for  holly,  willow  and  msnle,  and  a  pro-  twcDty-<>iifl 
hibitfon  was  awatdad.    And  HoBAaT  said,  in  Cumbeiland  beedi  was  nsea  for  7<vf  v^iL. 
tlmber,aadtiieiiseoftheooontry,forscaicityofodiertreeswillalterthecase.(2)  ^'Siey^ 

med  lor  timber  to  trntld  and  ra|Mdr  fteir  plooghf ;  and  •  case  was  died  for  hollj,  willow,  and  maple.    It  waa 
alio  isid,  thai  In  Cimbtrlttnd  bewh  waa  niad  for  timber,  for  seaicNj  of  otber  trees  will  aiier  the  caae. 

(1)  Guffiy  V.  Pindar,  jMSt,  f95.  (t)  Vide  Lapthomc^s  case,  tmti,  955. 

Hil.  15  Ja.  A-D.  1618.    C.  B.    Dr.  Brigman's  Case.    [Noy,  31.] 

TUfi  parson  libek  for  tithes  of  hay,  &c.    The  passon  said  that  the  custom  in  •  iibd  for 
of  the  pansh  has  been,  that  he  that  lias  com  within  the  parish  ought  to  tithes  it  was  al- 


rew  the  con,  and  also  the  tithes  of  the  parson,  and  to  make  them  into  cocks,  ^S^  ^^^  ^ 
and  to  preserve  them  until  the  parson  shall  carry  them  away.    And  a  prohibi-  ^^\^|^ 
tioa  waa  gnwted  $  for  although  that  the  parishioner  ought,  de  jtire,  to  reap  the  parishioner 
eas«  as  U.waa  agireed  T.  28  Eliz.  B.  R.  yet  he  is  not  bound  to  guard  the  tithes  should  praaerTe 
of  ihapanDO,  &c.  but  if  the  parson  do  not  carry  them  away  in  convenient  time  the  parson's 
aa  aBtson  oa  tbe  case  lies  against  him.  P.  20  Jac.  B.  R.  rot.  286.  then  such  an  ^^!^^  ^ 


action  was  brought  by  Wiseman  against  the  rector  of  Landen,  in  Essex,  for  ^^p*]^^^-. 
not  aoosptfng,  dee.  of  the  tithfs  of  cheese*  piohibiiMttwaa 

granted,  for  he  b  not  bound  to  gnwd  the  tithes,  and  if  the  parson  do  not  cairy  then  away  in  oonfenient  time, 
an  notion  on  Ihe  case  " 


HB.  15  Ja.  A.  D.  1618.    C,  B. 
Wright  V.  Cerrard  iL  Hildersham.    [Hob.  306.]  Cro.  Ja.  607. 

W.  Jo.  2.  1  Gw.  375. 

Tm£  pLuntiff  declares  in  prohibition,  that  Richard  Stowden,  the  last  prior  i.  Three  judges  . 
'  of  Ibeimoiiaslery  of  HatfieU,  and  his  ptedeoessm,  were  tune  out  of  mind  held,  that  all 
las  i«dt  of  the  xeciery  of  Hatfield,  as  ofa  certain  form  theie  called  Downha^ 
,  ini  his  (and^eir)  dememe  as  of  foe,  and  by  reason  thereof  did  enjoy  the  Miduirmonai- 
ianda  diadaeiged  of  tithfl»,  and  then  recites  the  statute  of  27  H.  8.  for  dit-  terieswere 
aolution.of  ahhefa,  and  that  the  said  priory  was  under  two  hundred  pqmnds  ner  riTon  to  the 
annum,  and  that  by  virtue  of  that  statute  King  Hen.  8.  was  seised,  dmm  4r  yy^y_ 
acme/  of  the  said  parfooage  and  knds  dischaiged  of  tithes,  and  that  the  abbess  ^XlduT^ 
«f  BafUng  waa  seised  of  the  manor  of  Littington,  and  she  so  seised.  No-  they  wen  given 
▼embei;  3,  29  Han.  8.  conveyed  the  manor  of  Littington  to  Hen.  8.  and  King  by  31 H.  8.  and 
Han.  8.  epnaeyud  the  said  Umds,  oaUcd  DowtdmU  Farm,  and  the  said  rectory,  that  the  piovi- 
to  the  abbess  of  Barking;  by  virtue •  of  which  oonveyance  sbe  was  thereof  f*^^*^ 
eeised,  (and  then  speaks  not  of  the  discharge  of  tithes)  and  14  Novemher,  jj^^^^^ 
1FOI/.  I.  '  T  31  Hen.  ^^ 


»o  tma  CAsn. 

i6ia  31  Um.  a  alK  — mndwrt  tiwm  agrfn  iiiyrtif  r  tyifc  AtiAirie 

W4UMIT  ii«n.  8.  ami  Chen  crated  thai  one  ody  elcNMe  of  tbe  ttelttfeii  3i  Ifeiu  & 

**  en^nf  of  abbey  lands  cHwhaiged  of  tithes  ^  and  tbut  fay  ftnee  ef  Hw  ^raat  «f 

''Ud**  Hie  abbess  of  Balking  and  of  tfae  aaU  statute  KiDfT  Hon.  a  mt  Mised  «f  tibe 

HiLUMKiiAn,  said  lands  discharged  of  tithes :  and  he  bdag  so  aeiaed  giMited  Ihe  wmtm  Hm 

V.--V-W  Wiiliam  Bams,  and  otfaeia,  and  brnifi  dovn  the  titk  of  tiie  land  to  0aa  Cilaa- 

ther  to  lands,  eocke,  and  the  plaintiff  by  lease,  and  then  recites  the  atatnfte  ef  38  H«o.  6.  mmd. 

&c.  which  Mme  2  £.  6.  that  none  shoaild  be  compeHed  to  pay  titles  te  lands  dkdwiiged  a£ 

totlieKingbj  lUhes,  and  l^at  though  the  said  £ann  and  lands  «cve  diacbafoed  of  titliee*  ^c^ 

s  DTKhanre  ^^  ^^^  ^^  defendanto  sned  Oksoooke  and  him  6w  tithee>  Soc.    That  Q: 

of  tithes  of  ih^  cocke  died,  hanging  the  suit  there,  and  that  he  pleaded  fd  aapM^  thciPe;^  and 

lands  of  monas-  tiien  refused,  &C. 

teries  by  pre-  Whereupon  the  defendant  by  protestation  denying  tba  ludiy  by  fmtcyiytine 

Kription  was  j^  ^|jg  p^j^^  ^f  Hatfidd,  demurs  upon  th^  .declaration,  and  prays  oonsnltatioa. 

for  bTirilS^g  bien  "^^  plaintiff  demurs,  and  prays  that  no  cQpsultatipn  be  granted.    It  seems 

always  (as  pre-  his  prayer  should  be,  that  the  prohibition  should  stand.    But  either  is  well 

scription  pre-  enflUgfa. 

Mines)  in  sptri-  f^e  case  in  short  is  thus.    The  prior  of  Hatfidd  aoad  his  |Niadeoaaaofi.  tHno 

U^S^^^^li  ^  ^^^  ^vm  seised  of  ^  panona^s  of  HatMd»  and  a  &m  in  Ibeaame 
they  wwT n^tw-  pariah,  eailed  Downhall  Fann,  together. 

ehar^  with  The  priory  being  mder  jgdOO  per  annum,  was  gims  to  the  King  by  the 

tithes;  as  the  statute  ef  87  H.  8.  the  KiAg  gives  the  panonage  «id  funt  to  the  abbeas  of 

fk^''!?"^''^  parking,  the  abbeas sonenden  idl  to  the Sji^.    The  q— stinn  i»>  tpfagth^  €t^ 

Zm^^u  lUng  and  those  that  daimjiiMler  him  shaU  hold  this  f am  dise^^ 

negative  noHjfri'      And  it  was  adjuoged  against  the  plaintiff,  and  a  consultation  granted,  by  the 

v^vi.  Til.  un-  uniform  consent  of  all  the  judges.  (1) 

dbch!!!^'  d^  u  '^^^  ^^'^  consists  of  two  great  pointiw  «»  they  arise  in  order  of  time. 

if  they'Sad'b«en  "^^  ^"'  C^^  P^'°^  ^>  whether  as  this  case  is,  and  as  it  is  d|eadad,  this  land 

once  charge-  ought  to  be  discharged  of  tithes,  though  it  bad  come  to  the  King  only  by  the 

able;    The  raa-  statute  of  81  Hen.  8.    That  is  to  say,  that  it  had  never  cone  to  the  prioiesa  of 

soacrheraofwai,  Barking,  by  reason  hereof  and  of  her  surrender  it  was  vested  in  the  King  by 

USSSSLJ^"  the  statute  of  81  Hen.  8. 

tkey  wm  able  ^^  ^  ^™  ^^  opinion,  tiiat  in  that  case  they  had  net  been  dischaiged, 

to  rainiater  to  The  second  great  point  is,  whether  upon  the  whole  matter,  and  the  conaidn* 

thensel^s  spi-  ration  of  a  double  means  whereby  it  came  to  the  King,  vu.  by  27  H.  8.  fwom 

^^^^»»ad  Hatfield,  and  by  31  H.  8.  Irom  Barking,  and  upon  consideration  of  bodi 

fo^^iraa^iM  "^"^^  ^^  ^^^  o^S^.^  to  ^  discharged  by  this  uwty  of  tithes.    And  1 1 

theynM^tn-  '  opinion  that  it  is  not  discharged. 

tain  bmtrfieiitm;  Now  the  first  great  point  I  subdivide  into  ibnr  petty  points,  wbash  all 

apd  this  M-  dude  to  the  judgment  of  the  first  great  poini 

charge  stiinding  yint.  whether  the  aDDronriation  in  thia  om 


First,  whether  the  appropriation  in  this  case  came  to  the  King,  and 

tion  was  iu- 

herent  in  tiie  land,  not  as  a  thing  given,  bat  a  non  ent.    Lands  that  never  yidded  titbe,  and  land  of  the  little 

monasteries  so  free  of  tUhe^  the  King,  by  27  H.  8.  and  his  patentees  were  to  hold  free,  noi  by  raeson-e^  wij 

prmUge  which  needed 'to  be  preserved  by  any  statute,  but  ever  by  the  grant  of  the  land  by  aay  kind  of 

conveyance. 

3.  The  prior  pf  Hftfi/sld  wa«  seised  of  a  ie«tory  apprqpriste  and  lands  therein,  the  priory  was  dissolved  by 
ft  H.  8.  and  its  possessions  came  to  the  King,  who,  anno  98,  gnmted  thero  to  the  abbey  of  Barking,  which  wfi 
dissolved  by  31  H.  8.  beld  that  upon  severance  the  lands  were  not  entitled  to  the  benefit  of  81  H.  8.  aad  so 
discharged  l)y  iini^,  alttMa|h  pesiiaps  by  presodpthm  thqr  ndght  aeootding  to  JBitot,  bat  sttth  pKMidpinB 
mipht  be  avoided  by  abomag  tiuit  the  abbey  wet  discbaised  by  oider,  ywip^ii^i^j  oi  baU  within  tinsa  af 
memory,  for  such  p^iKilc^eii  being  personal  were  not  continned  by  S7  H.  4. 

4.  Such  unity  as  is  allpvod  for  discharge  is  not  so  allowed  for  itself,  and  of  its  own  strength,  but  in  contem- 
plation of  a  true  discharge,  w^ich  in  such  confusion  of  possessions  and  privileges  of  all  natures  may  well  be  pre- 
sumed, though  it  cannot  be  pn>Ted« 

(1)  Hfdton,  Winck,  aiyi  Hoh^rt  resolved      That  the  intent  of  31  H.  8.  was  to  give  Wial 
for  tlie  defendant ;  but  Warburton  lield  that      discharge  as  well  to  the  land  given  by  fT  H.  8. 


appropriations  were  not  given  to  the  King  by  as  by  31  H.  8.    And  upon  this 

the  Stat.  97  H.  Su  whsniDre  ta  supply  Hut  imgi  cms  apoa  tin  stslute  of  the 

defaottho3ift.a.watpM9Sd;  and  «6  theae  of  Ibe  priy  of  &t./efcjs|^JenmJiin^ina<lJSL 

apyniiyria^iops  beiiig  givc^  to  tlie  King  by  I>jfo-,w9aiidjud^4;bjiitiv9t9HihaisAdin^OV&- 

31  H«9.  the  dischar^Te  eitteds  to  them.   Sdly.  sultation  was  granted.    Vv.  To.  Cro.  Ja. 


tITUB  GASES.  291 

«f«MawgB  i9p»|Kiate  bgrfwoeof  tbetlatiite  of  M  U.  8;  ooly^  «•  wdl        1^18^ 
a* Utt  Uko.apprqpdft^^  did  by  the  otbsr  mttiifea  of  31  H.  8. 

And  I  am  of  opinDB,  tint  ifeoame  to  theKiag  apprepriite,  and  aomaioodl 
in  him  fay  ^Wtw  of  tibat  statute  oidy:  for  if  that  vv<ere  not  sq^  Uio  apprapriatioa 
kul  b«ea  diaBoIvod  ^wo^cto^  by  tbe  disM^udon  of  that  abboy^  and  so  had  not 
oooae  to  tbe  Kiog^  nor  the  abbess  of  Rariiing  from  the  Kmg,  nor  horn  her 
agma  to  tbe  King. 

Tbe  aeeond  pointy  whether  unity  of  parsonage  afipropriate  and  land,  and 
hmog  beta  in  a  small  abbey  time  out  of  mind  (as  in  this  case  it  was)  and  aa 
Qoouag  to  tbe  King  by  the  statute  of  27  U.  8.  Qnly>  wwk»  a  disdiarge  of  pnjr- 
■mt  of  tithes. 

And  I  am  of  opinion  that  it  will  not.  Wherein  we  will  speak  of  dischargea 
of  tithea  in  generel,  within  that  law  of  27  U.  8.,  which  stand  ctear  with  that 
bar,  and  which  not. 

Tim- tinad  point :  whether  the  clause  of  discharge  of  payment  of  tithes,  con-* 
tained  in  the  statute  31  H.  8.  cm  be  extended  to  the  smsJI  abbeys  and  their, 
lands  wbidi  came  to  dv  Ka^by  the  rtatnte  of  27  H.  8.  only  or  not. 

And  I  am  of  opinion  Aast  it  cannot  bftextonded  to  them. 

Tbe  iburth  point,  as  this  case  is  pJeadod,  ttal  ia  to  say,  rapeftting  only  the 
clauae  of  the  statute  31  H.  8.  that  gites  tbe  discbarge  of  payment  of  tithes, 
without  mentioning  eidier  their  preamble,  or  any  of  the  otbtt  elansea  that  refer, 
and  BsstMJnr  that  utnlutu  to  those  abbeys  that  came  to  tbe  King  aiter  the  4tb  of 
February,  37  H.  8.  wUoh  excludes  this  abbey.  So  that  now  this  etewe  may 
seem  aa  general  to  the  court  in  meaning,  as  it  is  in  letter,  so  that  it  may 
rompnphfnd  as  well  those  abbeysthat  came  by  the  statute  of  27  U.  8,  and  ft 
before  the  4th  of  F^aruaiy,  &a  as  w^  as  aw^  wheth^  now  the  oourt  shall, 
judge  upm  that  aianseef  the  statute  of  31  U.  8.  only,  without  taking  knowledge 
of  the  other  paits.of  tbe  said  statute,  whsckgife  tbe  clause  another  conatHM^tion^. 
than  by  itself  alone  it  should  heira 

And  i  am  of  opinion,  that  the  court  shall  take  notice  of  the  whqle  statute^ 
(though  part  be  omitted  material)  and  judge  aecardin^y*  And  that  tberefera; 
iif  it  had  not  oome  by  Barking,  and  so  within  tbe  statute  of  31  H.  8.  tbe  court 
Qonld  not  raltemit  by  this  clause,  as  general  to  all  abbeys,  hf  the  advantage  oC- 
tba  genendtty  of  tbe  dause,  (as  it  k  MAvtmA  in  plea^g)  so  this  piMnt  is> 
bnndiad,  as  though  it  had  not  appewed  to  come  to  the  Ki«^  by  BadLing,  wite^ 
by  31  H.  8.  but  only  by  27  H.  8.  ^because  as  the  clauae  is  general^  it  seems*  tq^ 
benoit  both  alike,  as  wdl  those  that  oome  by  tbe  27  as  31  H.  9.  though  in 
tnih,  andupontheconsidccationof  thewholestatnteof  31U.  8>  it  do  not  so. 

Now  to  the  fiist  point,  or  question  of  the  tot  great  point 

It  is  true,  appropriations  are  not  regularly  giantable  over,  neither  can  they 
endaie  longer  than  the  bodies,  whereunto  thejr  were  first  appropriate  i  wbeseof 
tbe  reasons  are,  because  tibey  carry  not  only  the  glebe  and  tithes,  (which  they 
m^ipfat  giant  awsy)  but  they  also  gii«  them  the  spiritual  ftmctioii,  and  make 
the  pnnans  of  tbe  dmroh,  andsnpj^y  institution  and  induction,  which  being  tb». 
hsgliest  parte  of  trust,  cannot  be  estranged :  and  tbarefar^  ^  instrument  of 
i^ipropnation  nms  in  these  words,  that  they  and  th^  succeaK>rs  (not  their 
assigns)  sbaE  be  paraans,  or  by  peripkrans  hold  the  church  in  [Hoper  use. 
Now  yet,  by  parliament  appropriataoo  may  be  translated.  But  the  questioii  i^ 
whether  the  act  of  27  gaire  dum  usdo  the  Kii^  (in  stat.  of  appropriationt.) 
AgaiMt  which  it  is  objeobed,  that  tbs  statoto  has  not  the  ward  of  apnropria^. 
taon;  which  in  a  thing  of  so  singular  nature,  and  so  fixed  to  one  certain  body, 
point  of  cam  nd  fopotmn,  shsU  not  be  taken  within  the  meaning  of  tbeUwv 
witboHt  same  perfect  and  psoper  word  to  carry  it, 

Sesondly,  it  is  obiefted  that  tbe  opinion  in  tbe  Ksbop  of  Cmtfriufy'B  castw 
Co. lib.  2.  fol.  47.(1)  that  aUimpropriaticms  had  been  dissolved  14m  31  H,8.  if 
tbe  clause  of  discharge  in  that  statute  had  not  bean.  To  this  Wi  answer  baa. 
l^eu  endeawwiied,  that  lbs  statote  gives  to  the  King  their  tithes,  and  their  land 
wbseb  cacry  their  gbbes,  wbieb  is  die  whole  parsonage,  ssy  tbey ;  but  I  aUesw 
not  ttb  answer.  For  these  words  msy  well  be  taken  for  oomnein  bMEidsi  aid 
tiOms^  for  portkms  of  titbof  dirided  from  Ite  pastoral  eharge :  for  it.«hitt  QVfcr 

(1)  JUUi,  U3. 
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be  aodentoocl  that  the  appropriatioa  should  be  dissolyed,  and  the  chnrdi  made 
presentative^  and  yet  by  the  same  statnte,  both  glebes  and  tithes  should  be  taken 
Roni  the  church;  and  given  to  the  King.  For  this  were  as  much  as  is  said  of 
Julian  the  ApastatUy  that  he  did  occidere,  non  predf^teroe,  sed  prethyterucm. 

But  I  hold,  that  appropriations  are  well  given  to  the  King ;  and  that  by  a 
word  proper;  enongh.  For  the  statute  gives  (inier  aUaJ  the  churches^  chapels, 
advowsons,  and  patronages  of  such  monasteries,  which  must  be  understood 
their  churches,  as  they  were  in  them,  eiiher  appropriate  where  they  were  so,  or 
their  advowsons  where  they  were  not :  otherwise  it  were  a  mere  tantologism, 
Fitzh.  N.  Br.  32  G.  eccUma  4*  rectoriaj  are  synonytna,  and  words  of  apprapristiDg 
are,  that  they  may  hold  ecclesiam  4*  rectoriam  in  propriot  luus^  as  Greadoa's  case 
is.  ( I )  Again,  this  Statute  gives  all  those  monasteries  whereof  the  possessioii  did 
not  exceed  ^200  per  annum,  so  whatsoever  made  to  that  yearly  rerenae  was 
meant  to  be  given  to  the  King.  And  it  was  notorious,  that  a  great  part  of  tbeir 
yearly  profits  did  consist  in  appropriations  -,  for  it  was  easy  for  them  to  get 
advowsons,  and  as  easy  to  get  them  appropriate.  .  .  ' 

Also  itwas  the  clear  purpose  of  the  statute  to  give  the  King  all  that  thoae 
abbeys  had,  and  therefore  the  saving  excludes  the  ronndera,  patrons,  donon,  &c. 
But  if  the  appropriation  should  be  dissolved,  the  giver  should  be  restored  to 
his  patronage;  and  Vriddk'%  case,  Co.  lib.  11.  13.(2)  says,  that  appropriatkns 
in  reputation  passed  both  by  the  statutes  of  27  and  31  H.  8. 

Also  note,  that  the  statute  31  H.  8.  recites  the  surrender  before  made  of 
divers  abbeys,  and  inter  alia,  so  all  their  churches,  chapels,  advowsoos,  pa- 
tronages, (and  names  not  appropriations  there)  but  in  the  purview  gives  appro- 
priations by  name,  in  mqforem  cautelam,  as  being  granted  before  io  true  menuog, 
though  it  be  true,  that  such  grants  or  surrenders  without  the  statute,  would  not 
have  carried  appropriations.  Therefore  by  the  word  churches,  the  appropria- 
tions were  conceived  to  be  granted ;  and  so  settled  by  the  statute ,  and  there- 
fore the  pleading  is,  Virtute  sursum  redditiomi  pntd.  ac  vigore  stat,^-  For 
Hie  statute  gives  not  in  intent,  but  vests  only,  saving  this  special  case,  which  I 
note,  because  it  is  a  singular  case.  ' 

And  upon  this  I  observe  furdier,  that  all  the  appropriations  of  abbeys  that 
were  surrendered  between  27  and  31  U.  8.  were  wo  facto  dissolved,  with  the 
dissolution  of  the  corporation,  and  were  presentable  and  might  have  new  in-> 
cumbents.  But  as  soon  as  the  statute  of  31  H.  8.  came,  the  appropriations 
were  restived,  and  given  to  the  King,  and  the  incumbent  ousted. 
•  And  touching  the  opinion  before-mentioned,  I  wonder  ^m  whence  it  sprang; 
for  since  the  bendy  of  the  statute  of  3 1  H.  8.  gives  appropriations  by  name,  what 
needs  the  other  clause  for  that  purpose  ?  and  if  a  by-clause  can  do  it,  why  shoold 
noc  the  main  body  ?     So  that  conceit  is  vain. 

Now  to  the  second  point,  or  question,  of  the  first  great  point.  This  statute 
has  no  clause  for  discharge  of  payment  of  tithes,  as  that  of  31  of  Hen.  8.  has, 
neither  any  thing  to  give  colour  to  it,  other  than  the  clause,  that  the  Kii^  shall 
have  the  lands,  &c,  in  as  large  and  ample  manner  as  the  abbots  held  the  nme. 

*Now  there  are  five  ways  or  means  whereby  abbey  lands  are  holden  discharg|ed 
of  tithes,  that  is  to  say,  composition,  bull  or  canon,  order,  prescription  of  ^ba- 
charge,  and  unity  of  possession  of  parsonage  and  land  time  out  of  mind  to^ 
ther,  with  [out]  payment  of  tithes.  Of  these  ^v^  the  four  first  discharges  the 
abbots  themselves  had,  or  might  have  them,  but  the  fifth  was  no  disdiarge 
in  the  hands  of  abbeys,  but  it  made  a  discharge  of  payment  of  tithes  to  »« 
King,  and  those  that  claim  under  him  by  the  favourable  construction  <n  that 
dause  of  31  H.  8.  for  so  much  as  that  clause  extends  to,  which  <'P"^^  T^ 
long  controverted,  being  confessed  of  all  hands,  that  it  was  no  full  ^J^T" 
diiidbarge  in  Uw :  so  then  it  follows,  that  these  lands  can  receive  no  gtwd  hy 
tins  unity,  nnless  they  be  within  the  relief  of  that  clause  of  31  (Hen.  8.) 
'Whereof  we  shaU  spesik  hereafter. 

Now  of  the  other  four,  the  first  three,  that  is,  composition,  bull  or  canon, 
and  otdei*  were  grailted  and  affixed  unto  the  body  of  the  monastery,  ^°  ]ff^ , 
l-ranted  unto  them  as  personal  privileges,  in  respect  of  their  spiritual  amf» 
or  fonctions,  and  their  capacity  of  tithes,  and  discharge  of  tithes  for  that  cause: 

(1)  Ante,  67.  («)  Ante,  905.  ^ 
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abd  ihettfare  these  had  all  Tanished  and  expired  ^th  the  dissolution  of  the 
body;  if  they  had  not  been  preserved  to  the  King  and  his-patenltees  by  that 
cJause.  But  discharge  of  tithes  of  the  lands  of  monasteries  by  prescription  is 
of  another  nature ;  for  haying  been  always  (as  prescription  presumes)  in  spiii- 
tnal  hands,  the  law  judges  tluit  it  was  never  charged  with  tithe :  as  the  pleading 
is  that  the  lands  were  wummes  d  totutkne  deamarum  negatM,  n<m  privative, 
sdUcet,  uMckarged,  not  discharged,  as  if  they  had  been  once  chaigeable :  the 
reason  whereof  was,  that  being  spiritual  persons,  they  were  able  to  minister  to 
themselves  spiritual  rights,  and  tnerefore  performing  t^ffkium  they  might  retain 
beneficimn :  and  this  non-charge  standing  upon  prescription  was  inherent  to 
the  land,  not  as  a  thing  given,  but  as  a  turn  ens,  lands  that  never  yielded  tithe, 
and  land  of  the  little  monasteries  so  free  of  tithes,  the  King  by  the  statute  27 
Uen.  8.  and  his  patentees  were  to  hold  free,  not  by  reason  of  any  privil^e, 
which  did  need  to  be  preseirved  by  any  statute,  but  ever  by  the  grant  oi  the  land 
by  any  kind  of  conveyance. 

And  therefore  though  I  said,  that  discharge  of  bull  or  composition  was  to 
die  with  the  corporation,  yet  if  it  were  once  run  out  time  out  of  mind,  it  was 
dien  to  be  pleaded  and  used  as  a  non-charge,  by  prescri|)tion,  which  was  a  tide 
of  dischaige  by  the  temporal  law,  and  if  it  were  impugned,  it  was  to  be  drawn 
by  prohibition  to  a  trial  at  the  common  law,  and  this  without  the  help  of  any  sta- 
tute. And  therefore  in  the  Bishop  of  Winchester's  case,  ( 1)  it  was  resolved  that 
the  bishop  holding  iabds  of  his  bishopric,  discharged  of  tithes  by  prescription, 
his  farmer  being  a  layman,  shall  have  a  prohibition  fcHr  his  discbarge  $  and  so 
shall  the  bbhop  have  himseif^  though  he  be  a  spiritual  person.  And  yet  bish- 
oprics and  their  lands  are,  in  point  of  discharge  of  tithes  at  the  common'law; 
out  of  all  statutes.:  -so  then,  the  conclusion. is,  tbat  of  the  five  ways  of  discharge 
of  tithes,  (three;  that  is  to  say,)  order,  composition,  bidi  or  csmon;  are  preserved 
and  kept  alive  by  the  clause  of  discharge  an'  the  statute  of  31  Hen.  8.  and  a 
fourth,  which  is  unity,  is  created  by  that  branch,  and  the  fifth,  which  is  pre- 
scriptioni  stands  by  the  common  law,  and  has  no  need  nor.  use  of  any  statute. 
•  Now  to  the  thini  question,  of  the  first  great  pcnnt,  the  lands  of  the  small 
abbeys  coming  to  the  King  by  the  statute,  made  at  the  parliament  holden  Fe- 
bruary 4,  27  Hen.  8.  cannot  be  aided  by  the  discharge  of  tithes  in  the  statute 
of  31  Hen.  8.  for  first,  all  the  small  abbeys  shall  be  said  to  come  to  the  King 
the  first  day  of  the  narliament,  scil,  Feb.  4.  according  to  the  rule  of  33  Hen.  8. 
because  acts  take  eflect  the  first  day  of  the  parliament. 

Then  take  the  whole  statute  of  31  Hen.  8.  and  you  shall  find  that  the  mo- 
naateries  therein  mentioned^  are  divided,  both  in  the  preamble,  purviews  and 
other  branches,  into  those  that  come  to  the  Kinff  since  (that  is  after)  4  Feb. 
27  H.  8.  as  it  were  de  Mkuirid  to  exclude  the  litUe  monasteries  given  by  that 
statute,  sod  that  those  should  come  to  the  King  after  the  statute  of  31  Hen.  8. 

And  so  he  proceeds  in  that  clause,  that  puts  them  in  the  survey  of  the  court 
ci  augmentations,  and  in  the  other  danses  always  uses  the  said  late  abbeys 
which  restrains  them ;  and  even  in  this  clause  of  discharge  though  there  be  in 
the  body  "  any  monasterieas"  indefinite,  yet  the  preamble,  of  that  clause  recites 
'*  where  divers  of  the  said  abbeys  enjoy  their  lands  discharged  of  payment  of 
''  tithes :  be  it  therefore,  &c.  that  the  king,  &c.  shall  hold  <Sscha]^ed  of  tithes 
''  as  the  said  late  abbots,  &c.  did,"  so  the  preamble  is  j^nly  restrained  to  the 
abbeys  in  that  law,  and  the  purview  "  be  it  therefore,'*  depends  upon  the  reason 
fni  the  preamble  and  "  the  said  abbots,"  in  the  conclusion  reduces  it  to  this, 
that  the  land  of  any  monasteries  shall  be  holden  dischaiged  as  the  said  abbots 
(scilicet  mentioned  in  this  law)  held  them  *,  and  this  case  is  in  effect  judged  in 
the  Bishop  of  Canterbury's  case,  (2)  where  it  is  judged,  that  lands  of  chantries 
cooung  to  the  crown  by  the  statute  of  1  £.  6.  are  not  within  the  relief  of  this 
clause  for  three  reasons. 

First,  that  a  branch  of  a  statute  shall  not  be  taken  larger  than  the  body. 

Secondly,  the  chantries  being  in  the  King  by  one  act  m  pariiament,  shall  not 
be  judged  in  him  by  another. 

Thirdlv,  that  the  form  of  pleading  was  never  so,  the  King  was  seised  by 
force  of  both  acts :  all  which  fits  this  case.    And  yet  more  (as  has  been  said) 
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tbe  Imdt  of  27  M.  6.  ai^  liy  «iKpfQM  teima  «d0ltMfed  0ul  «l  Utt  tMite  df  9l> 
whk^  is  not  80  in  CMtfrhif^r'B  taae,  ( 1 )  ttttd  10 10  £&B.  Dyv^  841 .  fo 

Now  to  the  fouitk  qvestion  of  the  fint  great  point  j  if  this  h«d  beta  «  paN 
tteidar  statute^  whenof  the  oonrt  conld  take  no  other  knowledge  hat  at  it  «ni 

eed,  this  clause  most  have  been  taken  generattjr  ^  aM  monastery  imbj 
ise  there  was  nothing  in  thepka  thatvestninstiMgenenilityaf  tkevwdi^ 
and  the  defendant  might  at  his  choioe  either  pbad  that  themtas  no  loeh  set 
of  parliament^  or  dbe  might  ihew  the  feodier  additmB,  md  that  in  aaotker 
tiBrm :  as  if  a  nan  shonld  plead  a  devise  to  him  and  his  hrirs^  and  ike  daim 
indeed  is  so  in  words,  but  tiien  goes  on,  and  adds,  that  if  lie  <lie  without  itsne, 
St  shall  remain  over,  the  adFcnaiy  may  eidier  Jlmitcne  the  devise  genaniiy,  or 
shew  the  addition,  but  being  a  generidlaw,  the  aoort  may  take  knowled^cf 
the  whole.  Bnt  then,  though  It  be  a  general  law,  if  it  he  nl8-«reeilBd,  dieooot 
shall  take  knowledge  of  it,  as  it  is  resolved  in  PartrUgt  and  Cnier'%  cue, 
now.84.  and  Lord  CrtMnprrs  caae :  Ga  lib.  4.  ioL  14.  But  note  in  the  first 
of  those  caaes,  the  statute  was  pleaded  naade  at  a  paxUaaMnt,  when  that  was 
m  sock  parliament;  and  in  the  other  the  substance  of  the  statate was  «§» 
recited,  so  both  appeared  to  the  oooit  false.  Bat  in  dns  case  tfaeie  is  ns^ag 
pleaded  false,  but  only  there  is  an  omiasion  of  some  part  of  the  statute  tiist  anf 
give  another  sense  to  this  danse. 

Now  then  this  being  a  general  l«w,  diere  was  no  need  to  plead  it,  nor  sof 
part  of  it,  no  more  than  v^ien  yon  plead  a  feofiinent  to  usesi  toaaythatiiifaCe 
ogr'ttf  et  vigore  ttatuti,  de  unkmtp  &c.  though  the  use  of  ^ leadiBg  he  so ;  ior 
when  you  have  laid  down  the  case,  the  court,  in  general  statntcs,  makes  spjiii* 
cation  of  the  law  without  your  help.  So  timi,  tince  he  fans  in  tUs  case  recM 
some  part  of  the  law,  whidi  he  needed  not  have  done,  and  that  traly,  yoa  sksH 
•o4  require  at  has  hands  to  repeat  either  the  whole  law,  preamble  and  dll,  or 
else  at  his  peril  to  cull  out  all  parts  that  are  material  to  give  oonstmotka  to  tkst 
part  that  he  pleads  -,  for  that  is  the  office  of  the  court,  and  not  of  the  party. 
.  Now  to  the  second  great  point  of  tiie  case,  the  judges  must  he  very  ooume- 
late,  not  to  extend  the  discharge  of  tithes,  by  way  of  unity,  beyond  fit  bomdi 
wkcavof  it  has  got  possession ;  for  divers  reasons. 

First,  It  is  no  friend  to  rdigion  ;  for,  it  takes  away  the  nourishawnt  and 
feward  of  learning,  and  industry  of  churdimen. 

Secondly,  It  is  against  eoanmon  right,  and  the  •««"'«—»  tew  of  EagM^ 
for  according  to  them  it  is  no  discharge. 

Thirdly,  It  is  an  encraadiment,  even  beyond  the  vsniped  aatfaority  vf  tht 
see  at  Rome,  by  whidi  it  was  no  discharge. 

Fourthly,  It  was  audi  a  hearts  whdp,  as  it  was  an  age  before  it  woddbe 
brought  into  any  ahape,  and  yet  when  all  was  done,  it  -was  oast  into  a  toiol 
pleadings  which  departs  from  the  rules  of  aliart  of  feaaoaing :  ibr  it  is  piesded 
tkas  for  ^ammple.  The  prior  of  HalfieU,  i&c.  timo  oat  of  mmd,  was  adaedif 
the  parsonage  and  land,  mmleismd,  it  roHomemde  keU  the  land  dischaiiid, 
ice.  And  yet  yon  nay  not  deny  the  argument,  wfaicfainwt  he;  tkatuaityhy 
preseriptkm  disBharfss,  thoagk  it  be  nonfrsawd  aabefsiac.  Aaid  if  yoooappose 
the  m^or,  and  tarn  it  into  a  sj^ogism,  yoa  are  not  allowed  to  deoyitas  to 
demwinlawopon  it;  yet  whawwm  m  snob  an  unity  is  adth  a  <^^Mr  am-fg' 
aaant  of  tithes,  time  out  of  mmd,  in  a  body  spiritual,  capabh  af  a  mtnimPf 
it  mig^  have  been  laid  as  an  absolute  disdiaq^  upon  bettor  seaaoa  diaectiy, 
than  to  lay  it  upon  te  unity ;  for,  the  presonqption  ^  a  pcgrfeet  disebafge,  it 
that  case,  Vfas  not  doubtfal;  for  in  Pndr/2e*s  case,  Ca  lib.  11.  M-  *^<^^J{ 
is  truly  sakl ;  tihat  a  unity  aaid  a  perfect  dischai^e  by  pmseription  vMf  <^ 
togeter. 

Now  then  it  is  agreed,  that  where  the  unity  is  such  as  as  oikmed  for  ^ 
cha^,  it  is  not  aoaUowed  for  itself,  and  of  its  own  strength,  but  in  cntan- 
jrtation  of  a  tnie  discharge,  wUek  in  such  coafoaaonof  possesssonsaod  wnitS^ 
of  all  natures  may  well  be  conceived,  though  it  cannot  be  shewed.  Kow  tW 
{uesumption  faib  in  this  case.  For  vii^re  there  asc  four  ways,  as  has  been 
eaid,  todischai|^  abbey  tends  of  tithes :  that  ia  to  say,  aeder,  canqpQ^tlBn,ten 
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or  tmim,  aHA  pM^sri^i;  ill  thcte  may  be  ^renmwd  lo  m^iiCa&D  the  dli*        16ia 
f^MTgB  \ff  vaity,  wliere  tlie  sMnfe  bo4y  of  toe  abbey  cootiBued  seised  boili  of  the       «  n\QUT 
penooag^  aad^  laod^  from  beyond  menory^  till  the  staVute  of  31  H.  8.  fof  '^v 

then  that  etatatc^  nd  the  chaise  of  discharge  thereof,  did  attach  apen  it  with  J^^^ 

fall  adf«ata^»  But  in  this  case,  which  is  a  novelty^  three  iji  these  presump-  uildebsham. 
tioatt  Ml  widk  the  priery  of  Haifield,  as  has  been  said,  that  in  (of)'  order,  com-  ^^^V^^^ 
p60iiien»  and  bed  or  csnon. 

Na«r  if  it  bfl  sM,  that  if  the  abbey  of  Hatfield  were  diidiarged  by  prescrip- 
Ucm  that  tet  vemaim,  V  waawet^  that  if  it  be  so  taken,  it  makes  expressly 
against  the  plsiatiff,  for  thrt  discharge  is  sufficient  of  itbelf  according  to  the 
oaane  of  eommon  law,  and  has  no  need  of  the  hdp  of  any  statute,  as  has  been 
aasd,  and  theicfcva  catinot  be  admitted  in  vnderstaiiding  to  maintain  an  unity, 
which  has  na  force  hot  by  the  statute  of  31.  For  fiction  is  never  admitted 
where  truth  may  work,  as  where  C€9tuy  que  tue,  and  bis  feoffee  joined  in  a  feoff- 
ment, it  shall  be  the  feoffment  of  the  ^lofiee.  So  where  in  Pnddles  case  it  has 
been  said,  that  an  effectual  unity  must  have  four  qualities ;  that  is  to  say,  it 
must  be  perpehia,  mqyaUs,  iegkima,  et  libera;  you  must  add  wito  it  a  fifth,  that 
is,  it  must  continue  in  the  same  body :  or  else  the  presumption  of  true  dis- 
charge cearing  lose9  its  force.  And  I  am  of  opinion,  that  if  in  this  case  the 
plaintiff  should  lay  the  discharge  by  prescription,  that  the  defendant  might  avoid 
|t  by  shewing,  that  the  abbey  was  discharged  by  order,  composition',  or  bull, 
witibin  the  time  of  memory,  or  at  the  least  it  were  a  great  evidence  for  him. 

H.  15  Ja.  A.  D.  1618.   B.  R.  Jones  and  Gastntn  Case.   \%  Ro.e.1 

FOR  tithes  of  pigeons  no  prohibitiaw  liea,  and  so  it  was  resolved ;  for  the  p^i^  of  pigeons, 
court  said,  that  tilhe  ought  to  be  paid  of  pigeans,  and  for  coneys,  by  Don-  and  also  of  rab- 
nBaiDOB,  J.  to  which  the  court  assented.  bits* 

H.  15ja.  A.D.  1618.     C.  P. 
Gt0y  y.  Pindar.  [Hob.  219.]     Cited  in  Noy,  SO,  ante,  289. 

A  RECORD  of  a  prohibition  was  shewed  by  John  More,  seijeant,  P.  14  Jac.  ProHiUtion  waa 
Rot.  1918.  between  Guffiy,  plaintiff,  and  Pindar,  parson  of  Mottesfont,  S^^  *?  * 
in  the  county  of  Southampton,  for  tithes  of  willows,  upon  surmise  Aat  they  are  JjJjJJJJj^  ^„ 
of  me  as-  timber  in  that  country.    If  willows  grow  within  the  site  of  an  bouse,  Hampshlra, 
it  is  waste  to  fell:  them,  yet  if  they  be  felled,  I  hold  they  shall  pay  tithes,  apon  a  snrmiia 
Note  the  reason.  *>>»*  *«y  ^««« 

1^  used  for  timlMr 

in  that  county. 

K  l6Ja.A,D.  1618.    B.  R. 
Fulcher  v.  Griffin.    [Anon,  in  Poph.  140.] 

THE-  parson  of  D..  covenanted  with  one  of  his  parishioners  that  he  should  A  panon,  in 
pay  no  tithes,  foe  which  tlie  p<fcri*lyi<iiMgr  covenanted  to  pay  to  the  parson  oonsM^ntionor 
an  annual  sam  of  money,  and  afterwards,  the  tithes  not  being  paid,  the  parson  J,JJJ^^"',^ 
sued  him  in  the  caurt-christian»  and  the  other  prayed  a  prohibition  ;  and  it  waa  ^  pariahioner    ' 
agreed  that  if  no  interest  of  tithes  pass,  but  a  bare  covenant,  then  the  party  tint  ha  sbooM 
who  is  sued  for  the  titheS)  has  no  remedy  but  a  writ  of  covenant :  and  the  pay  m  tithe*  ;^ 
better  omnion  of  the  court  in  this  case  was,,  that  this  was  a  bare  covenant,  and  «'<J' j™  prohlbi- 

.>    ^        *r . .  .     .,      ^ .,  _i  tion, that  as  this 

that  no  mtemt  m  the  tithes  passed.  ^„;  ^^  ^^^. 

Dant,  by  wbisti  no  fbtMest  In  the  tithes  paassd»  the  only  rsasdy  was  w»  aetion  upon  the  coTenant 

Tr.  16  Ja.  A.  D.  1618.    B.  R.    Bamewett  v.  Trojcy.    [«  Ro.  43.] 

A  PARSON  hbcttedin  the  spiritoal  court  for  tithes,  the  defendant  there  A  parson  grant* 
pleads  that  the  parson  by  his  deed  covenanted  and  granted,  that  the  cd  ^J  d<^>bft 
defenteit  should  hold  his  Und  discharged  of  tithes  daring  the  life  of  the  parson,  h^lMd  dls^ 
Modeling  therefore  an  anaraal  rent,  upon  default  of  payment  the  grant  to  be*  chargtdoftithea 
ymAi,  and  alleged  that  on  such  a  day  the  rent  vms  not  paid  acpordiug  to  tbet  dum^  the  par- 

coiuUtion, 
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cooditioDj  wlverefixe,  &c«  A  [prohibition  wm  a«?9d  tat,  fcr  thai  thefMiliMi 
now  WHS  upon  a  leal  contract,  aad  that  in  the  sftiritiial  oovrt  they  fnwki  not 
allow  the  testigiony  of  one  witness^  as  onr  Uw  does.  —  Mo)(tagub,  C.  J.  It  is 
clear>  that  if  the  panon  had  denied  his  deed,  and  the  <|aeitioii  had  been, 
,  ...  ^.  whether  a  demise  or  not,  prohibition  would  have  been  gmited  c(nm4  fv4  sapr^, 
^'uponnon-  ^"^  ^^  ^"^  copfieBsed  the  demise,  and  therefore  inasmuch  as  the  spiatoal  oo«rt 
paynHmt  of  a  bas  conusance  of  the  principal,  it  shall  have  conusance  of  the  acoeaBory,  2  E.3. 
tent  reaenred :  —  HouenTOii,  J.  Mliaed,  the  isfue  now  is  upon  the  payment  of  rent,  and  that 
upon  a  suit  io  they  may  well  try,  but  if  they  will  not  allow  one  witness  to  prove  it,  upon 
ctort^ilur^  a  suggestion  tbaieof,  piohibition  will  be  granted.  —  DoI»dsrid«b  and  Gbokb, 
breach  of  S!?  *  Justices,  agreed ;  but  wherefore  prohibition  was  denied,  see  8  B.  4. 1 3  Fitz.  43.  k 
condition,  held,  that  if  the  panon  dflokd  bis  deed,  and  they  woald  not  allow  piMif  by.  one  wiliieai,  pMhifaiCMB 
should  £o,  but  not  if  the  dispato  were  whether  the  rent  had  been  paid  or  not,  unless  they  proceeded  to  deter- 
mine this  Incidental  matter  against  the  rules  ot  the  c<Minon  law, 

Tr.  16  Ja.  A.  D.  1618.    B.  R. 
Riehardtan  v.  Cabell.    [Anon,  in  Poph.  142.] 

Agistment  shaU  TllCHARDSON,  being  a  parson,  libelled  against  Cabell  in  the  spiritual 

**  P^*J''F*»-  ^^  court  .for  tithes,  because  the  said  Cabdl  being  an  innkeeper,  took  all  the 

Snk        wi^  benefit  of  his  pasture  by  putting  guest  horses  into  his  pasture  >  whereupoo 

ffuesthmei,  Cabell  prayed  a  prohibition,  and  it  was  not  granted,  for  it  is  titheable  in  this 

unless  it  had'  case :  but  if  Caoell  had  taken  a  crop  of  hay  anid  afterwards  he  had  put  guest 

been  mowed  be-  horses  into  the  pasture,  in  that  case  it  bad  not  been  titheable,  for  be  had  his 

^^»  2^the  lithe  before,  and  thereby  it  should  seem  that  some  crop  is  not  titbeable. 

Tr.  16  Ja.  A.  D.  16 1 8.     C.  B. 
Scott  V.  Wall.    [Hob.  247.]     Hetl.  133.     1  Gw.  431. 

If  a  flMdicf  be  ra^HE  plaintiff  bad  a  prohibidon  containing,  that  where  he  had  twenty  acres 
admitted  by  the  X  ^f  wheat,  and  had  set  out  the  tenth  part  of  it,  that  the  defendant  pie- 
Semed  form^  tending  that  there  was  a  custom  of  tithing  that  the  owner  should  have  forty-five 
the  ipifltmil  sheaves  and  the  parson  five,  and  so  sued  for  that,  where  there  was  nc|  such 
conn  ss  well  as  custom :  for  the  court  said,  tbat  the  modus  dedmandi  must  be  sued  for  in  the 
ibetiibeinkind,  ecclesiastical  court,  as  well  as  the  very  tithe,  and  if  it  be  allowed  between  the 
j^j^^JdnT"  parties  they  shall  proceed  there ;  but  if  the  custom  be  denied  it  must  be  tried 
MMt  he  tried  at  ^^  '^^  common  law,  and  if  it  be  found  for  the  custom,  then  a  consultation  most 
tfai  cenmon  S^,  otherwise  the  prohibition  stands, 
law. 

Tr.  16  Ja.  A.D.  l6l8.    C.  B.    Napper*^  Ct^.    [Hob.  286.3 
A  custom  was     lyTAPPER  libelled  in  the  spiritual  court  of  Wells  against  divers  parbbionen 
Sto  teSth'ilrtof  ^^  Tintonbolt,  in  th^  cdunty  of  Somenet,  for  tithes  in  kincl.    The  dc- 

therentraerved  ^^^^  P^^^  i°  ^^  spiritual  court  a  custom  that  they  there  have  used  to  pay 
upon  leases  for    ^^  tenth  part  of  the  rent  reserved  upon  their  leases,  &c.    And  the  judges  of 
tithes:  the  court  the  spiritual  court  proceed  to  examine  witnesses  to  prore  this  custom.     The 
^M^**!!!?*®**""  aaid  Niqiper,  for  that  a  custom  is  determinaMe  at  the  common  law,  and  not 
uder  ttw  cus-      y^cfott  a  roiritnal  judge,  moved  for  a  profaiUtion  to  the  spiritual  coUrt,  that 
.  tiiey  should  not  proceed  to  try  this  custom  before  them,  and  the  court  gave  day 
till  the  next  term  to  shew  cause,  &c.  and  in  the  meantttne  to  suy  the  proceed- 
ings to  examine  the  said  custbm.— (Fufe  infid,  308.  6.  C.) 

Tr.  l6Ja.  A.D.  1618.    C.  B.    Farmer's  Cue.    [Hob.  286.] 

A  prohibition  WNTER  Farmer  et  (Sherman).  A  prohibitbh  wm  granied  out  of  tbb 
was  granted,  court  in  the  spiritual  court,  i^ion  dischaiige  of  the  payment  of  tilhes  in  the 

Sned'^he'""*  ^'^^  ^  ^^  "^*^'  "P^  ^  Statute  of  31  H.  8.  aad  upon  issue  joined  the 
plaintiff  was  ^'^  T^  tried  at  the  bar,  by  a  jury  of  the  county  £i  Nttrthamploa,  and  after 
non-suited  aad    ^^^  evidence  given,  the  plaiptitt  was  nonsuited,  and  a  writ  of  oonsnhation 

awarded, 
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nifMitd;  Mid  alWr  tlie.cimtdHatkm^  tlie  pi«iiitiff  in  this  court  pleaded  the  same        1618. 

plea,  in  diiohargeof  pojiAieiit  of  tithes  in  tbe  ootut-chriBtian^  which  was  alleged  PABHBm'scAia. 

m  the  prohihitiony  whieh  pka  the  siMriltial  judge '  accepted,  and  proceeded  to  ^"^^^(^^j^ 

tfy  the  same  there ;  and  the  court  was  ■  inoved  on  the  part  of  the  said  Fanner,  awmMedh  tbe 

the  parson,  to  have  a  prohibition  to  the  spiritual  jwitec,  that  he  should  not  admit  itefeodint  in  Ae 

of  Mm  jAul,  which  was- onoe  tried  in  this  court,  and  which  merely  appertained  tpiritma  oourt 

to  the  judges  of  the  common  law  to  determine,  which  was  granted  by  the  then  pleaded 

court ;  for  fhe  trial  at  the  common  law,  and  the  consultation  upon  it  is  fiiud  in  ^m»«  matter 

this  irtty  suit,  and  upon  that  libel.  ^^^ 

Ution  which  tlie  spiiitiial  ooart  ti^as  proceeding  to  try ;  held  that  the  paraon  should  hare  anodier  prohiUtion  to 
Ike  fpfaHaal  eoart  to  stay  prooeedings  upon  a  plea  which  had  heen  6nally  detennined  in  the  proper  court 

^ 

M.  16  Ja.  A.  D.  161B.    B.  R.    BamweU  ▼.  PeUie.(l)    [Oodb.  £7«.] 

A  PARSON  did  covenant  and  grant  by  deed  with  one  of  his  parishioners,  Apanoaeofe- 
that  in  oonsideratioii  of  £6 :  13i.  4i.  per  amium  to  be  paid  mm,  that  the  nuitedbydced 
said  parishioner  should  be  discharged  of  aU  tithes,  ^pon  condition  to  be  void  ^^^ 
upon  default  of  payment.    Afterwuds  the  parson  against  his  grant  did  sue  the  fUii^^  shoold 
parishioDer  In  the  mritual  court  for  tithes  in  kind ;  and  it  was  moved  for  a  he  dischai^ 
prohibition.    But  the  court  would  not  grant  it,  because  that  tbe  original,  viz.  of  all  tithes,  hat 
the  tithes,  do  belong  to  spiritual  jurisdiction.    But  it  was  said,  that  the  ouiah-  f'^T**"'.'.  "*^ 
kmer  might  have  an  action  of  covenant  against  the  paison  upon  the  deed  in  the  ^^^^^,^ 
temporal  court.  {^  nn^ .  imM 

that  pmhihitioii  should  not  go,  hot  an  acdoo  on  thecorenant  would  lie  against  the  paraon  In  a  temporal  oooit. 
(l)  TUs  appears  to  be  the  same  case  as  Bamewell  a.  TVuy,  mnU,  S95. 

M.  16  Ja.  Au  D.  I6l8.  B.  R.    PemUrtm  v.  SheltM.    [Cro.  Ja.  498.] 

IikEBT  of  £33-  against  the  defendant,  upon  the  statute  of  2  E.  6.  for  not  Thoogh  thesnm 
'  setting  forth  Us  tithe :  the  plaintiff  being  paison  of  High-Onger  in  the  doe  fer  treble 
oonntv  of  Bssez,  shews  that  the  defiendant  occupied  so  mach  of  arable  land,  value  he  not 
and  toe  com  was  worth  the  tenth  part  wnereof  was  and  so  much  f^^^^ii^^ 

of  meadow,  and  that  the  hay  was  worth  d3f .  and  Sd.  per  annum,  so  the  entire  tj^„  |(  |,  imma!. 
vufaie  was  worth  ^11  and  the  treble  value  £33,  for  which  he  brought  the  ierial,forthe 
BgAm :  the  defendant  pleaded  mm  debet,  and  found  against  him  for  20«.    And  plaintiff  shall 
it  was  now  alleged  in  arrest  of  judgment,  that  the  decUvation  was  not  good,  JJ^^^^J^"*^"*^- 
fbr  die  tiiiid part  of  £33  and  28.u  £11 :  8d  andnot£ll  only,  andtiie  treble  ^^^^ 
Wue  of  £11 :  8d:  is  £33  :  2f .  and  not  £33  only.    And  he  ought  not  to  ^cdantioD. 
dranand  less  than  the  due  debt,  unless  he  shew  satisfaction  $  as  in  40  Ed.  3. 
13.  and  9  Ed.  4.  51.  debt  upon  a  specialty  or  annuity  cannot  be  demanded 
leis  than  is  in  the  specialty,  but  he  ought  to  acknowledge  satisfaction  of  the 
restduej  ndntm  amcOtmr;  for  all  the  ooart  held,  it  was  weU  enough;  for 
there  is  difference,  .where  it  is  grounded  upon  a  specialty;  or  upon  a  contract, 
which  is  a  sum  Gertaio,.or  upon  a  statute,  which  gives  a  certain  sum  for  tiie 
penalty;  for  no  demand  can  be  of  a  lesser  sum,  but  he  must  shew  how  he  was 
satisSed  of  the  xesicfaie ;  and  he  may  not  vary  from  the  specialty ;  but  when 
tlie  demand  ia  of  no  sum  certain,  nor  what  he  shall  recover  in  co^lainty,  but 
only  so  muck  as  shall  be  given  by  the  jury ;  although  he  vary  from  the  first 
valuation,  it  is  not  matarUir;  for  he  shall  not  reoofer  according  to  his  demand 
in  the  declaration,  but  aceordiag  to  the  verdict :  wherefore  it  was  adjudged 
for  the  plaintiff. 


p 


M.  16  Ja.  A.  D.  1618.    B.  R.    Moore  v.  Bullock.    [Cro.  Ja.  501.] 

PROHIBITION.    The  surmise  was,  that  the  abbot  of  Beauchiefe  (2)  in  A  sonnise  in  a 
the  eonnty;  of  Deiby,  was  seised  in  fee  of  the  rectory  of  Norton,  which  prohibitioo  that 
apprapriated  to  the  said  abbey,  time  whereof,  &c.  and  was  seised  in  fee  of  ■^•*^'**  *V_ 
s  close  caded  the  Medow-Close  in  Greenston,  in  tixe  narish  of  Norton  ;  and  "^^J^^ 
held  the  said  dose,  and  took  the  profits  thereof  in  right  of  all  tithes  ti  hay  ated,^raii 

(t)  De  fteUo  copUe,  valaed  at  £t6 : 9«.  4<I. 

within 


I 

laiAin  tht  said  VnimM  q£  flinammi  The  diftadint  nkulMt  tkai  ^k^  abbat 
was  seised  in  fee  of  that  ckMe^  as  Bared  oi  sQCb  a£u»»  add  Uwvflnod,  thai  he 
had  k,  aod  took  the  piofits  theseof  m  liea  of  the  4iAesaf  hay  in  this  si^  haia- 
let  i  -and  issue  beiag  joined  theieupoB^  it  was  foaad  fas  the  ptsintiff.    Aod.  il 

lu  fee  of    ^^  °^^  moved  ia  arrest  of  judgiaeoty.  that  the  SMnnise  waa  not  |^ood  >  for  he 

a  oeruin  close,  shewing  that  he  was  seised  ia  fee^  that  is,  at  pareel  of  hie  ^b«^.it  eaovoi  ha 
and  took  the  in  jecnippense  of  the  tifthes}  hat  it  ought  to  hare  been  shesn^  Chat  it  was 
^v^ ^f^  gima  in aacieot  time  in  recompeDse of  tbe  tithes^  ar  sheWB,  thi^  he  and  hie 
titliMofhaT  II  P^^^^^^s^i^  ^^^^  whereof,  &c.  have  had  the  oecafati<»af  that  dote,  and  the 
^ttfficicnk  mdi-  profits  thereof,  in  lieu  of  tithes ;  and  not  to  say  that  he  was  seised^  which  shall 
oattayingit  be  intended  as  jparoelof  the  gfebe:  sftfnoa  a/£>ca^«r^  fiorit  IS  a  fak^ 
was  given  time  say,  that  he  was  seised  in  fee,  for  it  is  so  andent  that  it  cannot  be  shewn  when, 
If"™^'*^™^^  or  by  whom  it  was  given  5  but  having  bad  it  dways  in  lien  of  tithes,  it  is  good 
wU(^^  be    ^""^^9^  ^"^  ^^  ^  iaiended  to  be  giv«n  b^rr  time  whereef,  he.  hi  reoaen- 

nense  of  the  tithes  >  and  that  in  nganl  of  that  land  thadiadMfgedEdioeetitlips 
tsd  its  tggiaaiog :  wbeiefoge  it  was  a(y  adyd  far  tbe  plaiatiff.  Vide8£d,4^{I) 
14.  Col  £Bje^.  M,  45.  Fi^  and  Bmm**  cas<<^>  ^  ttidayMcadaatwaadiad^ 
Hil.  42  £liz,  AM^m^  and  Fm/at^^^  whtte  aiMb  afpescriptian  was  held  ta  be g)Md» 
(t)  Jma»  4*.  (S)  Atdii,  \yk  (3>  Kgoemajfipitii  m^^  IM. 


M.  16  Ja.  (4^  A.  I>.  1618*  B-  R. 
Britton  v.  Ward.  [Pahn,  113.  Turn.  MS.  Rep.  37.]  Cro.  Ja.  515, 
2  R0.97.  127*  Windi.  70.  ^/lon.  in  Poph.  144.  1  Gw.330. 
Tbettat4R.4.  A  CTION  of  trover  far  two  lambs,  and  spedd  veadict^  the  pmrcfDave^ 
KteMDect>e  "^  ^''**  *^^d  of  tbe  rectory  of  Norton^  wherein  was  a  vicarage  endowed  time 
and  i/wu  com-  whereof  memory  runs  not,  until  30  H.  6.  that  the  prior  was  dso  seised  of  tbe 
petent  to  die  adfOwsoD  e€  the  said  vicarage,  and  in  30  H.  6.  tbe  pope  by  bit  bidla  ocdained, 
pope  todisaolva  that  vdien  the  i^kasage  sboi^  beeama  votd^  tbe  chutcb  of  Nertoft  sWnld  not 
f  ^^^?d^  the  ^  ^  ^^°^  ^  ^^^^  ^  garerned  by  perpetad  vieaia  but  by  aKHikaof  the 
time  of  ICns  "^  pn^ry^  ot  other  viean  eodesiasticd  aari  seedar  to  be  placed  and  displaoed 
John,  and  to  *  ^be  will  of  the  prior  i  that  the  prior  and  convent  disihaffgad  tbe  cqk^  fca; 
reannex  k  to  with  a  aon.  ^bitmde  aU  cottstitatioa  to  the  eontrary }  by  xaaaoa  of  wfaids  tba 
the  panonag^,  pfloT  was  seised  af  tbe  vicarage  appraprtate,  prsa^  krfmtidat:  and  aitewanb 
^^'^^^'"j[  tbe  cburdi  cf  Norton  was  served  1^  monks,  and  so  conlinaed  to  thedlaaolalini 
15 b!  fibe.  ^^  <^>  ^-  ^*  ^y  »«>»^  eanveyaneestiie  priory  was  cenveyad  ia  Biittaai  tba 
•idc»3lH.a     pIdntiC 

and  S5  EUx.  Doreaparl  first  oonddered  the  nataie  af  a  vaearege;  and  Itt  sdda ^ 

will  supply  any  sD  edloA  tfa<a  atoe»  dl»ertM»  ngnT  ;  and  ha  ia  cposidBrBd  of  ecejgdaititai 


dh^ndon^a  ***^  **  »pP«n  ^  ^^ ^'  ^^ -  <b«^  ^  «>Mdi notlw  aimtad  t  aea  14H.a 

Ticarage,  by  ^^*  "^^  ImhooU  tt.  ir  Q^csiff  Ficani,  35.    At  oaauann  law,,  thna  apa»  m 

repatotion,  viaais  perpetud,  but  tsmporary,  placed  by  these  who  had  tfaa  apprapriation/ 

ditBolTed :  and  at  common  law  vojtnk  utnm  kid  for  tbdr  posneaiion ;  bat  they  migbt  b« 

thejudgessaid  inoraaKd  and  dmiinisbad  at  tbe  wiU df  the  ordwy ;  seaaatotbe  arignsof 

o^rnH^be  ^^^'  ^'^amd*  407.  that  tbay  were  bnt  deputies  ta  those,  wlw  had  the  sfpn^* 

great  inconTe-  pnaikm.    And  there  #»s  na  endowmcat  of  vicars  until  the  8«h  John ;  see  tba 

nience  from  eidinances  therefore  made  in  Lindwood,  36.  and  J.  DaMtena,  47.^    And  Uicsv 

tbese"sleepmg»  waa  ao  qmrt  mpedk  for  the  advowaan  af  a  vicasage,.  miiil  Wastm.  2.  c.  5. 

""TT^es  of  ^^>^  tifnoafor  tbe  posacssions  of  a  dear,  ualil  14  fi.  3.  c.  17.  and  b 

wcml  and  lamb  *^^  *"  iapK>prialMais  bad  at  that  time  niiieh  nofeased,  an  ccelnnMticd  or- 

may  pass  under  the  words  altcmge  and  small  tithes,  (where  the  usage  was  shewn  m  e¥idence.-^VPIfidki) 
S*  Ecclesiastical  instruments  are  to  be  expounded  acoofdiag  la  the  eeclenastical  law. 

4.  A  copy  of  a  pope's  bull  is  not  evidence,  the  bull  itself  must  be  pnduesd^— IRadk. 

5.  Lambs  are  smaH  tithes. 

6.  The  natuie  of  the  thing  nod  not  the  value  makes  it  small  tithes. 


(4>IhMeadoplBdBrafcaasmyattlhoritv  baoa  8»  pat  to  nat  by  the  iiflBni,  that  I 

Cor  tbe  term  in  which  this  case  was  argued^  concwre  Palaier'a  tUpoit  wiU  he  thriif^ 

the    various    reporters  difTering   extremely,  quite  sufficient  by  the  lawyer. 

The  number  ctf  times  it  was  argued  may  ac-  (5)  It  appears  from  Speed  that  DaTentry 

cmiat  lir  thb.    il  appean  to  have  excited  was  rahied  at  the  dbiekiQOB  at£S9i:  7ft  M 
great  mtereat  at  the  time,  but  iIm  labiect  bu 

dinance 


dwMM*  titts  tmAt,  IbBi  Hhtm  who  had  •ii|Mi|Hriiftmii  ihmM  elida«r  iheb  1<|6. 
«ifMr,  M  21  U.S.  A.D.  12d6.  See  J.  Dktlima,  4J.  mduk  JnrU  Utntm,  16* 
Ami  Iben  tevw  the  •taloleB,  15  IL  fl.  c»  €.  wid  4  IL  4.  18.  which  extend  to 
BpptoptMta^  node  atfter  thoae  ttotiibes,  hut  this  ^iprapfuitioa  and  vicarage 
were  bcfan,  «nd  io  -aclnftin  at  oommoa  law,  and  at  common  law  the  bishop 
n^l^  eBOofte,  «r  iocKase 'and  dttndhre  «he  waragt  at  hU  wm 
£irlonandMoiwaMur,«ad3lH.6.14.  YaK/vB»«DN.(l)  20 E.  4. fi. by PiJgoM; 
And  he  cited  Bilrry  and  Bankei  in  ihe  eache^cr^  wheftu  vpen  nei  gmbff 
pleaded,  the  jury  found  that  the  Ticarage  was  endowed,  and  the  parsonage  i^ 
propriate  to  the  dean  and  chapter  of  Si.  S.  and  that  upon  the  suggestion  of 
one  FuUce,  that  the  endowment  and  the  possessions  of  the  vicar  were  not  suf- 
ficient to  support  him,  the  bishop,  ^4 II.  S.  as  ordinary,  dissolved  the  vicarage, 
and  the  dean  of  St.  8.  emoys  it  peaceably  at  this  time. 

Nog.  Vicarages  existed  long  before  the  time  of  King  John ;  and  in  Oxford- 
iii^e  ai^  feor  i^carageB  wtdcb  are  nncii  more  aHCieBt.  In  4  If.  2.  a  vieao- 
age  wvB  made  by  Alescander  3.  and  the  nieeeasor  ef  ttie  parson  ooidd  ncft 
remove  the  vicar,  because  he  was  a  perpetual  viear.  See  Deetriak,  Mb.  I.  De 
O0km  Ftcorn,  ik.  18.  &  2  H.  &,JSne8,  81.  A  ine  waa  levied  ef  a  panem^, 
e&ceptiog  dMC  advowson  fii  the  vicarage,  wbich  pnMss  thcsnt  were  vicaiages  at 
that  time.  But  the  fofe  made  Ihe  appropriation  in  lUs  ease,  which  eannoi 
be ;  for  although  he  nmrped  much  upon  fbe  biahep,  yet  in  England  he  was 
never  afiowed  to  hove  juiiadktkm  in  temnoralties,  jJChough  €biey  were  m  &f^ 
ime  ad  tpir^aUa;  as  was  resolved  18  (E.  1.)  in  P«i4.th  the  case  of  Mmmf^ 
gjode,  caneemix^  bastatdy,  by  reason  of  divorce  carried  before  tiie  pope ;  and  ft 
i^ipears  bylihevecords,  ld£.  2. thatoneof  his crwnchi^ilatns snd,  ihat heelwmed 
Botfaa^  in  the  tempondties  of  bishops.  2  E.  3.  Qwtre  intpeHi,  fS.  Ihen?  ap* 
proptiation  la  made  br  the  patron  and  ^e  pope,  beeauae  at  tiiat  time  tne 
pataoD  migfat  bestow  Ids  titibes  where  he  pleased.  50  £.  d.  2§.  A  prebend 
cannot  be  turned  into  a  treasurership  without  iSke  King's  consent :  so  a  vicar^ 
age  may  be  o^  f  Ae  ptfeenire  and  wttf  of  the  panoo ;  far  by  2H.  4.  24.  heshdi 
Iwve  his  action  against  any  ctiwr  tlum  the  person  ai  wkote  ihK  he  is  vicar, 
and  may  maintain  his  action  as  wdl  as  a  prior  donatlfe  and  temoveaUe,  who 
msy  bdbg  his  acdcn  12  E.  4. 17.  See  far  vicarv  temporal  Gregarm^  who  says 
that  mcreenaiy  vicars  have  no  tithe,  but  tempond  and  perpetrnd  have.  17  E.  3. 
46.  The  King  gnnts  a  deanery,  and  does  not  express  vrhat  estate^  it  shall 
be  at  v^ :  and  tliere  are  vican  and  mastem  of  hospitsis  at  wiH. 

And  in  Easter  Term,  George  Croke  far  the  oommenoement  of  vicars  cited 
abo  40  £.  3. 27.  22  £.  4. 24.  18  Ass.  38.  &  Brief,  256.  31  H.  6.  14  Am.  32. 
16E.3.  itfiM.  24.  &  192;  far  the  power  of  the jiope,  29  &  3.  EarlofSofo- 
teryscase.  11  H.4.36.  i7E.3.39.  19  £.  3.  JifitMf. 92.  2Rep.47*  llExsp. 
13.  Also  a  monk  may  be  vicar,  44  E.  3. 4.  14  H.  4.  16.  for  his  profession 
oonthraes,  bat  fab  eflbedienee  is  discharged,  and  lie  may  haw  an  action  concern- 
ing his  vicarage.  3  H.  6.  23.  BrUgemtm.  And  it  was  ordered  by  tiie  court 
ihat  he  sfaoidd  only  argue  the  point,  whether  the  statute  4  H.  4.  extended 
solely  to  vicarages  and  appropriations  after  15  R.  2.  and  not  to  ihoae  before 
that  statute ;  fw  in  that  case  it  faHows  that  a  viean^  made  long  befare  that 
statute,  may  be  disposed,  altered,  and  disaihywed,  at  the  w31  of  the  ordinary. 
He  saad  that  in  tibe  exposition  of  a  statute  it  shall  be  constraed  to  hate  n<o 
retrospect,  unless  there  be  express  words  in  the  statute,  or  vatess  ft  be  made 
m  suppressien  of  fraud  and  covin,  which  were  at  <dl  times  odious.  For  if  any 
other  exposition  should  prevail,  it  would  endanger  bv  alteration  the  estates  c^ 
men :  so  in  this  statute  there  is  an  express  clause,  tnat  all  vicarages^  **  after  " 
15  R.  2.  and  also  " from  hencefarth  '  declare  as  much:  and  this  provision 
•f  the  pope  was  held  to  be  good,  30  U.  6.  when  it  was  made,  until  this  time^ 
liy  reason  of  the  eontimml  usage,  especially  as  it  ia  an  eodcsiastieal  inftnmient  $ 
as  M.  39  &  40  Bl.  Srmth  and  BarkdaWs  case,  (2)  the  rectory  was  appropriated 
in  the  time  of  Hen.  3.  and  the  vicar  endowed  de  omnibus  dwam  goarharum, 
within  a  certain  precinct,  and  it  was  alleged  that  to  the  time  pieseat  ha  had 
ever  been  used  to  take  tithe  com  and  titl^  hay  m  the  said  plaoe  ;  and  it  wan 
adjudged  that  it  should  so  contimie,  although  ei  iefwkm  tithe  hiqr  be  not  in* 
(1)  ilnl?,  96.  (2)  fiar5dale  v.  Smitb,  (xnU,  tM* 

eluded 
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eluded  in  the  words  dedmugarharm  at  tliis  day,  yet  by  naton  of  the  ood« 
tinual  usage,  it  shall  be  taken,  that  at  that  time  they  uaed  the  words  with  such 
meaning.  (1)  Also,  he  said,  that  the  p(»e  might  dusolve  or  alter  the  Yicanige, 
for  it  belongs  to  the  ordinary  to  endow  the  vicary  40  £.  3.  before  cited,  22  £.  4. 
24.  14  H.  6.  16.  and  he  said  that  diyers  doctors  of  law  had  confeiredi  upon 
the  validity  of  this  bull  and  instrument  of  the  pope  5  and  they  held  that  it 
was  sufficient  in  law,  and  that  the  vicarage  was  dissolved  thereby,  and  the 
whole  court  agieed ;  and  a  rule  was  given,  that  judgment  be  entered  for  the 
plaintiff! 

(1)  Vid€  Bejnoulds  «.  Onta,  mai,  f  13. 


Ward  ▼•  Britton.    In  Error  in  Cam.  Scacc. 

IN  an  action  of  trover  for  two  lambs,  the  jury  found  the  defendant  not 
not  euilty  as  to  one,  and  as  to  the  other  a  special  verdict;  viz.  that  the 
prior  of  Daventry  was  seised  of  the  rectory  of  Norton,  and  that  time  whereof, 
&c.  there  was  a  vicarage  endowed  with  alterages  (2)  and  small  tithes,  and  that 
the  pri(»r  was  seised  of  the  advowson  of  the  said  vicarage )  and  that  30  H.  6. 
the  pope  published  a  bull  to  this  effect,  which  the  jury  found  m  hctc  verba, 
1.  He  shewed  his  care  of  religion,  and  that  the  prior  had  petitioned  him  con- 
cerning the  decay  of  his  priory,  wherefore  the  pope  ordained  upon  this  peti- 
tion, and  that  of  his  son  Henry  VI.  that  whensoever  the  vicarage  should 
beocMne  void,  that  for  the  future  nan  per  perpeiuoi  vkarios  gubemetur,  sed  per 
monachos  of  the  said  priory,  et  dbos  vkarios  eccksiasticos  et  seculara  ad  itahm 
priorii  inttkuendot  et  amaoendos,  without  license  of  the  oidinary  or  king ;  et 
non  oUtante  the  constitutions  of  Otho ;  but  that  he  should  pay  episcopal  dues, 
with  a  curse  if,  &c.  By  which  the  vicarage  was  approppiated  prout  les  pot- 
tulatf  and  that  ever  after  until  the  dissolution,  the  prior  and  his  monks  took 
the  profits ;  and  that  after  the  surrender  and  diss(4ution,  the  ELing  granted 
twenty-four  manors,  and  all  the  hereditaments  which  belonged  to  the  said 
priory,  to  Audley  his  chancellor :  and  after  6  Jac.  the  King  granted  to  Phillips 
and  Andrews  the  rectory  of  Norton,  and  the  advowson  of  the  vicarage  of  N<Mr- 
ton  (under  whom  Brit  ton,  the  plaintiff*,  claims),  and  that  the  lamb  was  taken 
by  the  plaintiff;  and  whether  upon  the  whole  matter  his  title  was  good,  &c. 
and  judgment  was  given  in  B.  R.  against  Ward,  the  vicar,  and  that  the  appro- 
priation made  by  the  pope  was  good,  whereupon  the  vicar  brought  error  in  the 
Exchequer  Chamber. 

Noy,  The  1st  question  is,  whether  a  good  title  has  been  found  for  the  vicar; 
for  if  not,  then  of  common  right  it  belongs  to  the  parson ;  but  I  conceive  that 
a  good  tide  has  been  found  n>r  the  vicar ;  for  it  is  found  that  the  vicar  was 
endowed  with  small  tithes,  and  lambs  are  small  tithes ;  for  where  [the  vicar 
of]  Saffron  Waldon  was  endowed  with  small  tithes,  the  saffron  was  held  to  be 
a  small  tithe,  although  of  greater  value  than  the  com ;  (3)  so  of  ^lick,  for  it  is 
in  its  nature  a  small  tithe  :  so  wool,  pot-herbs,  &c.  Idndwood,  ttt.  de  tabidis  de^ 
amis  ;  Dedma  sunt  ova,  pidli,  and  young  sheep.  And  he  there  says  that  in  Eng- 
land tana,  ova,  lactidnia,  casei  et  agni,  sunt  minuta.  In  many  places  hemp  and 
flax  are  of  great  value,  yet  they  are  small  tithes :  so  the  nature  of  the  tldhg, 
and  not  the  value,  md^es  it  small  tithe.  39  &  40  £1.  the  vicarage  o£  West 
Haddon,  in  Northamptonshire,  was  endowed  with  small  tithe,  and  it  was  re- 


(t)  Note  opoB  evideoce  to  a  iory,  between 
Bret  and  Ward,  apon  the  diuoltition  of  a  iri- 
carage,  in  the  conntv  of  Warwick,  which  was 
part  of  the  priorj  of  Dantry,  where  the  pope 
by  hb  buU  gave  to  the  vicar  mmutu  decimia 
et  aUeragium :  and  it  was  certified  by  the  doc- 
tort,  that  aUeragium  will  pass  to  the  vicar 
tilhe  wool,  &C.  and  the  usage  was  shewn  in 
eridenoe,  and  the  copy  of  the  pope's  bull ; 
and  the  court  wonld  not  credit  that,  without 
seeing  the  bull  itself;  and  so  the  plaintiiT  was 
soibuit,aad  the  juiy  was  discharged.[  If  inch.] 


WineoU  argued,  the  tithes  of  lambs  are 
within  the  compass  of  the  endowment,  and 
within  the  wnadaUervgmm,  for  so  the  driiianB 
agree :  and  in  a  case  between  IWwer  and 
Andrem,  %  £1.  it  was  resolved  that  the  word 
alteragiwn  extends  to  the  tithe  of  wool  and 
lamb,  and  to  all  other  small  tithes  and  ofier- 
ings  X  and  M.  15  Ja.  between  firittmi  and 
Cartwright,  it  was  decreed  epoot&ta^y  in  the 
Exdiequer  (which  decree  was  prodoced  and 
read  in  court).     JlfS.  CoUk, 

(S)  Fid«  Bedingfidd  9.  Feak,  e»ti,  118. 

solved 
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solved  in  \ht  Ex6iMfier,  upon  conference  with  the  ciTiliaQs,  that  lambs  are 
small  tithes. 

2.  Whether  this  bull  of  the  pope  made  it  appropriate }  And  he  argued 
that  it  did  not,  fbr  the  pope  had  no  pow^  in  England  hut  in  things  merely 
spiritual }  and  if  a  sinritual  thing  were  mixed  with  a  temporal,  he  had  no 
power.  13  E.  2.  in  toe  Exchequer  the  bishop  of  Winchester  was  an  alien, 
and  collated'by  the  pope ;  whereupon  the  King  protested  at  Lambeth,  that  all 
the  bishoprics  in  England  belonged  to  him,  and  were  of  his  patronage,  and 
protested  that  he  would  not  admit  him  $  upon  which  the  said  alien  renounced 
all  title  to  the  temporakies  throng  the  pope,  and  prayed  that  the  King  would 
admit  him ;  and  so  it  was  done :  therefore  where  a  temporal  fee  is  mixed,  the 
pope  has  no. jurisdiction.  34  £.  3.  Q^arfi  imp,  197.  Appropriation  is  npt 
wsthin.  the  ooomsanee  of  the  spiritual,  court :  if  a  union  of  two  churches  is 
^eaded^  it  is  sufficient  to  say  concumiUilnu  kis  ;  but  in  pleading  an  appropri- 
aSkm,  it  must  be  shewn  how  it  was  made.  And  an  appropriation  might  he 
made  by  the  patron  and  nope  before  the  council  of  Lateran ;  for  till  then,  the 
patron  mi^t  give  his  titles  to  whom  he  pleased ;  but  after  the  council,  not 
without  the  consent  of  the  King.  2  £.  3. 23.  For  the  King  had  an  interest  in 
everj  parish  before  the  popes,  which  might  devolye  to  him  as  patron.  Grants^ 
58.  21  £.  3.  6.  The  king  ought  to  assent.  Besides  here  it  is  not  appropriate, 
fbr  the  words  of  the  buU  are,  that  the  prior  should  take  the  prq/lti  without 
words  of  appropriation  :  it  is  also  notwiUistanding  the  constitutions  of  Otho, 
which  were  not  against  appropriations.   . 

3.  Whether  there  be  a  consolidation  here  ?  He  argued  that  there  was  not, 
fbr  in  this  case  the  vicarage  could  not  be  consolidated.  If  there  be  a  parsonage 
and  a  vicarage  derived  out  of  it,  the  ordinary  may  join  them :  but  here  it  is 
found  that  time  whereof,  &c.  there  was  a  vicarage,  and  also  a  parsonage,  and 
perhap  the  inhabitants  agreed  to  have  both  a  parsonage  and  a  vicarage,  and 
that  the  vicar  should  luwe  the  small  tithes,  ana  the  parson  the  other  tithes  -, 
and  our  books  shew  Ibat  a  parsonage  and  a  vicarage  are  two  ecclesiastical  be-. 
ne6ces.  3 1  H.  6. 14 .  (I )  Boteraux  was  patron  of  the  rectory,  and  a  parson  had 
one  moiety,  and  the  patron  the  other,  and  the  patrop  could  not  have  an  indi^ 
cavit,  for  the  parsonage  and  vicarage  are  distinct,  and  may  be  several  benefices. 
N.  B.  45  Ace.  Besides  this  vicarage  could  not  be  consolidated  without  the 
king*s  consent.  I  admit  that  a  vicarage  not  presentative  may  be  dissolved 
without  his  leave,  but  not  if  it  be  presentative ;  for  so  a  spiritual  corporation 
would  be  dissolved.  M.  6  R.  2.  Rot.  8.  Exch.  The  pope,  upon  complaint  of. 
the  bishop  of  Coventry,  of  Moses,  the  prior  there,  ordained  that  he  should  no 
longer  be  prior,  but  uiould  be  admensam  episcopi;  whereupon  the  prior  an4 
convent  assaulted. the  bishop,  and  beat  him,  and  broke  his  bead  with  a  cross  | 
and  afterwards  an  assise  was  brought :  and  it  was  held  that  a  dissolution  by. 
the  pope  was  not  good.  The  dissolution  of  the.  onjers  of  Templars  and  Hos- 
pitallers by  the  pope  was  not  good  until  it  was  confirmed  by  the  king.  Wdl-' 
mngham,  59,  40,  46  E.  3.  28.  31  H.  6.  13.  A  vicarage  impoverishe4  may  be 
dissolved  unless,  &c.  22  E.  4.  24.  Patron  and  ordinary.  9E.  3.  11.  Presen- 
tation to  a  chapel.makes  it  a  church.  1 1  H.  6. 18  &  3.  Patron  presents  to  the 
vicarage,  for  by  these  acts  no  patronage  is  altered,  and  the  supreme  patronage 
ifx  the  King  is  not  altered  thereby.  In  Austin  and  Twme'%  case,  Tr.  37  £1. 
Rot.  347.  it  was  resolved  that  the  ordinary  might  unite  two  churehes,  and 
Wd  good  5  but  it  was  also  resolved  that  the  ordinary  and  patron  could  not 
unite  them  to  a  dean  and  chapter }  ioic  so  they  would  be  altered.  ChraiUs.  104. 
Union  to  a  priory  could  not  be  without  consent  of  the  King.  6  H.  7.  13.  A 
vicarage  may  be  appropriated  to  a  parson,  for  the  same  patronage  remains,  but 
not  to. a  priory  or  other  house.  Besides  here  it  was  not  the  intention  of  the 
pope  to  dtBsolve  the  vicarage,  but  to  give  ordinary  jurisdiction  to  the  prior  to 
gvant  to  his  monks  to  be  parscms  there,  imd  to  take  the  profits.  Ayde.  103.  Patron 
of  a  donative  need  not  present  to  it,  but  he  himself  may  take  the  profits. 
6  H.  7.' 14.  There  sh^  be  no  ]$pse  of  a  donative,  but  if  he  be  disturbed,  he 
atttll  have;  remedy  at  common  law.  17  E.  3.  45.  The  King  may  give  a 
donative  at' will. 

.     <  (1)  AmU,  36. 

4.  Wheth^ 


302  TfTHE  CA8E& 

J^lft  4.  Wliedier  thii  TicttRigB  miglil  be  miited  or  lyprupilitiil  dfar  Ihe  statute 

^A**  4.  H.  4.  which  says^  that  all  vicarages  united  or  appropriated  shaM  be  mid.^ 
It  was  said  that  tus  statute  exten^sd  to  unioDS  before,  and  not  after:  the 
IVeoch  word  is  (ewef),  which  extends  to  the  future.  36  B.  3.  o.  13.  The  worI» 
are  ''  if  lands  seised  into  the  hands  of  the  King^"  which  extend  to  the  ftitaie. 
So  We9hn.  2.  Vohmias  donatorii  m  ckarid  txprtma.  21  H.  8.  whidi  proUlrita 
Mse  recoveries,  the  words  aiie,  **  where  many  made  long  leases  ;*'  yet  it  cx^ 
tends  to  the  futore.  34  H.  8.  which  provides  for  tail  e9  dono  regis,  has  wordv 
mprte9CfUi.  11  Co.  33.  the  words  *'  such"  rsfcr  to  the  matter  f  and  so  here 
the  mischief  extends  this  to  the  future.  I  have  seen  the  loli  of  this  statute, 
and  it  provides  upon  pelition  of  the  Commons  to  the  King,  upon  which  Ihur 
act  was  made,  that  ttieve  should  be  no  dissolutfion  of  vicseages.  8ea  Jieaife*« 
ease.  2  Co.  FrM^Ce  and  iTopMr's  ca8e.(l)  Beaklea  dieKii^  granli  the  adwww 
son  of  l3ie  vican^  to  the  plaintiff,  wherefore  the  ^feamge  is  not  dfasdved. 

Bridgenum.  1.  MimiiiB  aecimm  do  not  inelnde  tidies  oE  land^  but  only  gar* 
dens,  and  hemp  and  hops.  2  £.  6.  which  gives  a  remedy  for  net  setting  oat 
medial  titlies,  extends  alao  to  lamb,  as  was  resolved  40  &  41  EL  Skamum  and 
Beadl^B  ease,  tilmt  debt  upon  tliis  statute  lies  for  ti^  of  lamb%  and  so  they  are 
not  small  titles.  I  admit  that  saliron  is  a  smaU  tithe,  for  it  is  a  flower.  38  £L 
ihe  deim  of  Norwich  was  panon,  and  had  great  tithes  and  the  vicar  the  small 
tithe :  arable  land  was  converted  into  saffron  ground,  «id  the  vicar  had  it. 

2.  T^t  vicarage  is  of  spiritual  juriadietien,  therefore  ih»  otdinaty,  and  eon* 
sequently  the  pope,  might  dissolve  it  5  and  it  shall  be  intended  that  it  was 
derived  out  of  the  parsonage.  2  H.  3.  Gr<mis,  89.  that  of  common  richt  the 
parson  should  present  to  the  vicarage.  The  dissohition  of  die  order  of  Tern- 
plan  by  the  pope  was  cood ;  and  the  statute  17  E.  2.  did  not  dissolve  the  oor- 
noration,  but  prorided  that  their  lands  and  possessicms  dionld  not  go  to  the 
rounders,  but  to  Si.  John  i^f  Jenutdem.  If  a  vicarage  be  dissolved,  it  luvcrtu 
to  the  parson,  7  E.  4.  12.  1 1  H.  4.  4.  If  abbot  and  monks  die,  their  posses- 
sions revert  Co  thefounder,  2  B.  2.  57.  Of  TiMipfair^,  40  E.  3.  26.  22E.4.24. 
That  the  ordering  of  die  vicar  belongs  to  the  ordinary,  10  £.3.  1.  per  Svavwr, 
that  there  need  not  be  a  temporal  vicar,  14  Ass.  8.  If  a  manor  belong  to  a 
mf^pcad,  which  is  dissolved,  the  land  esdieats.  So  the  usage  shewn  diat  the 
Pope  intended  it  should  be  dissolved.  17  E.  3.  51.  by  Moubrat,  if  a  thing  be 
granted  by  obseure  words,  it  shall  be  oonstrucd  bv  the  usage  after,  especuUy 
as  this  is  an  eoclesiastical  instrument.  As  in  Beaaie  and  Smiih*u  case,  (2)  M« 
39  ft  40  El.  B.  R.  Rot.  209.  Where  a  vicarage  in  timeof  H.  3.  was  endowed 
*with  dtemus  garbarum,  and  the  vicar  had  been  used  to  have  dthe  hay,  it  shall  be 
•o  construed  at  the  present  dsy. 

3.  The  statute  of  H.  4.  does  not  extend  to  the  future,  it  was  solely  to 
strengthen  tint  of  5  R.  2.  as  may  be  ooUected  from  YsLvranow  in  36  H.  6. 
14  fe  80  B.  46.  by  Cbokb.  Wherefore  he  concluded  that  the  dissoludon  wna 
good. — [Ptfftiicr.] 

By  the  court,  if  this  vicarage  were  within  the  statute  4  H.  4.  neither  the  pMe 
nor  ordinary  could  dissolve  it,  for  by  such  a  construction  the  statute  woam  M 
evaded  in  its  intent ;  for  the  statute  has  enacted,  that  upon  any  appiopriatioB 
made,  after  such  a  time  a  vicarage  shall  be  endowed,  and  a  seeular  parson  be 
ordained  vicar,  and  diat  no  regular  or  religious  persen  be  made  vicar  (for  die 
usage  before  was,  that  when  a  church  was  appropriated  to  a  monastery,  tfaejr 
<fid  use  to  serve  die  cure  by  the  monks  of  tbdr  house,  whieh  this  stat.  H.  4. 
intended  to  prevent)  and  appointed  tfiat  there  should  be  a  vieav  perpetual  (wha 
should  be  admitted  and  instituted,  dec.)  to  ser^e  the  euse,  and  this  viear  to  be 
esecubr  man  and  not  regular.  Now  if  such  a  eonstraetien  be  made^  that 
notwithstanding  Ms  statute  the  pone>  or  ordinary,  mi^t  dissolve  the  vicarage, 
then  tbey  may  senre  the  cure  agamby  their  monks  and  recidar  pemons,  aa  £Bf 
did  before,  the  vifllole  kitent  and  seopeef  the  statute  wmdi  be  evaded  and  fini^ 
trsted,  wMch  would  be  an  unjust  eonstnietion.  But  it  appears  that  this  vieainge 
was  so  aneient  that  llhey  had  need  to  fish  with  a  very  long  hook,  to  bring  ws 
vfcar  within  the  statute  H.  4.  and  it  is  not  frityn  tins  sUtute,  for  the  statute 
is  limited  and  bounded  as  to  time,  and  this  vicarage  was  created  bafore  thait 
(1)  Ante,  t05.  <><)  Barsdale  o.  Smith,  ante,  141. 

time. 
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Um^k^yUgm  mijkifhfiiktk  e^ee^  to^ttdewiowr  i»  qmgi  the  poMcaaloBB        liS18. 
if  tiM  jya^f  Mid  odien.    And  tf  flief  wtll  mw  suftr  dll  tiie  andcDt  itiiere«   '     wa«d 
aMvtt  of  «n^, 0&mMllaiMhsm,  Ice.  t»  be  now  <|antkmed  and  ex«miied  by  tbe      ___^ 
f«k  of  ^  enaunm  law>  wboe  time  bad  sectic^  and  conftrmed  them,  i(  will 
be  Co  the  gfeat  dtsqutocing  «if  many  panom :  and  idMsrefore  lliey  wQl  not  suffer 
tfia  iDamMaent  of  ditsolaitioii  to  be  quettioaed,  UuMmHeh  as  for  all  time  siaee 
it  bad  bean  takaa.  as  dissolved.    Jodgment  was  S«veii  fcr  the  pbdatift— ^ 
{Tufnar]. 

AAcff^fatds  in  Hit  M  Ja,  Iba  jodgmet  gtvett  iD  B.  R.  was  fevetsed  not  fot 
maitai  cf  law  ^  b^t  bscaisa  tbe  aetioa  was  for  two  fambs ;  aadastoone  tbejiuy 
Ismd  a  spaoial  wrdict^  ^P*>^  wbieh  jadgment  was  e(^n for  tbe  plaintiff:  and 
•s  to  lilo4>tbar  liha  jury  fouad  tba  defonduit  not  9«ity :  bat  in  the  judgment 
Ibe  defondani  was  not  disdmrgadof  this  laosb,  nor  was  tbe  ju^^ment  entered 
M  to  ibat)  p»d  yieneiM  eat  mde  mme  die  ;  but  only  that  tbe*dcfondattt  should  be 
f«  miaeneordad  for  that  lamb^  upon  which  jadgment  was  given  against  him. 
And  for  this  error  the  judgment  was  ieTarseJL-^[Pa&»er.] 

M.  16  Jn.  A.  D.  1618.   B.  R^    Anoth  [2  Ro.  55.}  i„  .  ,^t  $„  ^ 

IF  there  be  a  suit  in  the  spiritual  court  i)etween  the  parson  and  vicar  con*  ^''^^"^  ^^*^*^ 
cemioi;  tithes,  prohibitioii  has  at  ail  times  been  denied^  unless  there  ba  andh^r'nlo!^ 
other  matter  which  is  to  be  determined  by  the  common  law.  hibitioa  wiilMi 


M  graalB^* 

M.  lOJft.  A.D.  I618.   B.C. 
Farmer  v.  Sherman.    [Hob.  248.]  Hetl.  153. 

IN  proUbitiQU  the  case  fell  out,  that  an  abbot  baying  a  privflege  to  be  di»*  aix abbot  dls- 
'-  charged  €f  tithes  quamdiu  mambut  praprm,  in  the  time  of  £.  4.  made  a  gift  charged  of 
ip  tul,  and  31  H.  8.  the  abbey  was  dissolved.    The  question  was,  whether  the  ^thetguamdm 
donee  and  the  issue  should  be  discharged.    It  seenis  dear  he  shidl  not  be  dis-  P|^^^"Mnt- 
charged,  for  the  statute  discharges  none,  but  as  the  abbot  was  discharged  at  the  £.'4.  raadTa ' 
time  of  tbe  dissolutbn,  so  they  must  claim  the  estate  and  discharge  under  the  Jftin  tdl  of  the 
abbot,  since  the  statute  j  so  if  by  a  common  reeovery  the  reversion  had  beeu  Und,  the  abbey 
banned  before  or  after  the  statute;  but  if  the  land  had  returned  to  tbe  abbot  or  was  dUsolvcd 
ting,  brfore  or  after  the  statute,  the  case  bad  been  otherwise.  ?.r.V^''****^  ^ 

^="  toat  tne  iMne  of 

the  4f>ofio  aboidd  aot  be  dbcbaiged  upckr  that  itatnle,  but  H  the  fevenian  had  mlliraed  to  tte  abbot  or  dog, 
before  or  after  the  itatate,  it  had  been  otherwise. 

M.  16  Ja.  A.  D.  t6l8.    C.  B. 
Hopper  v.SeuHtrd.   [Hetl.  Id3.]    Uob^e4a.    1  Gw.  432. 

THE  parson  had  a  prohibition   against  divers  of  bis  parisbionen  that  Prohibition  to  a 
libelled  in  the  spiritual  court  to  make  prackf  by  witnesses  of  divers  manner  libel  m  the  spiri- 
oitmiigmfcrpetwmrdwmQri^.  (4ttrwig<?atta»pt.--JErfl60  Yid€mA,in.  ^rfSJi^to 

maia  frqtf  <a  fMnp««i«am  rei  weaMHam. 

H.  16  Ja.  A.  D.  1619.  *B.  R,    QamorCn  Cwe,  [«  Ro.  78.1        „  v-s^-^-' 

I«  ^      %  *...  ....  .*.  •^.i*  Ifapersoincrer 

T  waa  oIe«dy  agreed  m  thia  case  thai  if  a  panohianer  setter  bia  bay  and  hb  hay  and 
make  it  iaU>  rc«ks  cor  oooha  and  afterwavda  s^  it,  the  panon  cannot  sne  afterwards  Bell 
tbe  ymi^  for  hit  titbea  tbmof,  but  him  wAm  aemed,  and  upon  this  matter  '^^^^  ^^ 
pioh»ilioafr«.gniMd.  :2!drJS5pay 

^  tithes. 

H,  16  Ja,  A.  p.  1619.    C.  B. 
Hide  V.  Mifi.    [Hob-  «50j    H«U.  1S3. 

-uHiarnCW  fyt  HOe,  pUtetiff,  against  EUU,  f armar  of  the  rectory  of  A  custom  to 
Shinfi^d  in  Com.  fieik.  and  prescribed  that  aU  tenants  and  OQCupiars  of  m>^«  S^m  into 
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1619.        ihea  to  MtiMT  H  into  wUidioiiv,  and  then  to  pot  k  into  grtto'oodu  i&  equal 

■iDB  V.  Bi.Lts.  pirtt  w&OQt  frauds  and  then  to  set  oat  eveij  tenth  oock^  great  or  amally  to  the 
^"^^V^^  pax80Q>  in  full  satisfiiction,  as  well  of  the  nift  as  of  the  latter  math;  Upon 
eock, fertile  travene  of  the  custom^  it  was  found  for  the  iJaihtiff.  And  exception  waa 
P*??^v|j^^  taken  that  the  custom  was  void,  because  it  contamed  no  more  than  every  owa^r 
Sefi^aod lat-  ^'^t  to  do,  and.so  no  recompense  for  the  second  math ;  but  the  couit  give 
ier  math,  held  judgment  for  the  plaintiff.  For  tithe  naturally  is  but  the  tenth  of  the  revanue 
good,  in  divert  of  my  grcmnd,  not  of  my  labour  and  industry,  where  it  may  be  divided,  as  in 
pUoes  tfiey  set  gnss  it  may,  though  not  in  com :  and  in  divers  places  they  ^  (1)  out  the 
^^^v^  tenth  acre  <^  wood  standing,  and  so  of  grass :  and  so  heie  the  jury  having  fonnd 
stuidinZend  fo  ^^  ^™^  ^  tithing  to  be  the  custom  tSeie,  it  is  well.  And  the  like  judgment 
ofgraai.  was  given  upon  the  like  custom  in  the  King's  Bendi,  P.  2  JacEot.  192.  or  292. 

between  Hall  and  Simmomds,    (Vide  Johnson  v.  Awbrey,  ani^,  147.    Hall  o. 

Fettiplace,  wUi,  157.    Parrey  v.  Chaunoey,  miii,  159.    Portinger  v,  Johnson^ 

imti,  261.    Grene  v.  Austen,  oa^,  164.) 

(1)  «  FtU,"  Hob. 

£.  17  Ja.  16I9. 
Pangbome,  Parson  of,  v.  Sir  John  Davits.    [Hutt.  Rep.  MS. 

No.  46.  fo.  78.] 

I^<M*abe  *^  nnHE  first  day  of  this  term,  in  trespass  brought  by  the  panon  of  Pan^ontc 
^eDMir  ^  against  Sir  John  Daciet  for  taking  several  loads  of  com  which  Sir  John  had 

let  ootfor  tithe*  severed  from  the  ninth  part  and  set  forth  for  tithe  5  it  was  resolved,  that  if  no 
held  that  if  the'  tithe  be  due,  but  the  t^nd  discharged  by  the  static  31  H.  8.  (this  was  parcel 
hod  he  die-  of  the  possessions  of  the  abbey  of  Reading,  in  Berkshire),  that  by  this  severance 
^*|nB^  ^J  ^  and  setting  out  of  them  as  tithes,  no  property  was  in  the  parson,  and  Sir  John 
wTmnoewd  ^^^  might  take  them,  notwithstanding  he  once  set  them  out  and  severed 
•etthu  oot,  DO  them  from  the  ninth  part ;  and  the  parson  might  have  trespass,  if^  de  jure,  he 
property  is  iu  mig^t  have  the  tithes ;  and  yet  this  manner  of  setting  out  the  tithes  is  not 
the  panoD»  hot  gadi  a  setting  out  as  diall  excuse  him  from  treble  damages,  by  the  stat.  2  £.  6. 
teke^^TenTSB  ^^^  it  is  but  covinous.  Ctnotre,  if  the  panon  had  taken  and  converted  tbem  Ui 
perBon  may  ^  ^^  ^'^>  where  there  was  a  modui  dedmandi,  bein^  set  out  by  the  owner 
Drin£  trespass,  if  of  the  land,  whether  he  who  had  so  set  them  out  should  have  hia  action  of 
the  uthe  of  right  trespass.  But  in  this  case  the  jury  found  for  the  plaintiff,  for  there  had  been 
belong  to  him:  ^  fmmer  verdict  upon  the  special  prescription  pleaded,  that  until  and  at  the 
yet  such  setting  ^^  ^£  ^^  dissolution  they  were  liable,  and  so  he  did  not  hold  the  land  dis- 

oot  is  coTinous       •  1     r  r    *  % 

and  does  notes-  charged  of  payment  of  tithes, 
cose  ftom  treble  damages  by  f  E.  6. 

E.  17  Ja.  A.D.  1619.    B.It 
Dandridge  v.  Johnson,   \2  Ro.  84.]    Cro.  Ja.  523.  1  Gw.  354. 

MS.  Calth.(l) 

No  tithes  are  to  rilHERE  was  a  libel  in  the  spiritual  court  for  tithes  of  a  grist  mill  and  of  m 
be  paid  for  fill.  JL  fnUng  mUL  Oeorge  Crake  agreed,  that  for  a  grist  mm  tithes  should  be 
m!M»!  f<^  H^*  ^^  ^^  ^^  ^^^  '^^  ^^^^  ^  Articulu  Cleri  [9  £.  2.  c.  5.1  which  sap, 
the  reason  (inter  ^^  there  shall  be-Jio  prohibition  for  mills,  is  not  to  be  undentooa  of  a  fiiHing^ . 
mUa)  that  the  •mill,  for  the  profit  Which  arises  from  it,  is  by  the  labour  of  men,  and  therefore 
ciyifians  are  not  not  intended  Dut  within  general /words  of  the  statute,  and  theiefbra  he  prayei  a 
agre^  whether  prohibition.  Cakkorpe  said,  that  it  was  the  opinion  of  WABBUUroir  and 
^d  hTpi^  NioaoLLfl,  12:Ja.  that  tithes  should  be  paid  for  a  fulling  mill,  via.  the  tends  ' 
dial  orpersooal.  J>enny  of  Uie  gain,  but  of  a  grist  mill  the  tenth  dish  of  com  shall  be  paid,  for  ^ 

this  is  in  the  nature  of  a  pnsdial  tithe,  and  so  it  was  held  5  Ja.  Ubi  and  Lmx 

case.    See  IMttoood  in  ^is  JProvincial  Constitutions. 

At  another  day  Dodd^bioob  held,  that  ^unless  a  special  custom  was  alleged 

for  the  payment  of  tildes' of  a  fulling  mill,  that  no  tithes  sHoii^vbe  paid,Jfbr  be 

had  talked  with  the  ciVllisEns,  who  held  that  tithes  sfaoidd  be  puchof  sndi  a" 

(1)  The  report  of  this  case  in  Gwillim  is  from  Calihor^i  MS.  bat  as  it  does  not  contain  the 
decision  of  the  court,  lM(r*s  is  preferable.  ' 

mill^ 
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miUy  but  they  could  not  agree  what  kind  of  tithes«  for  some  said  it  was  a  per-         ]  619. 
sonal  tithej  others  that  it  was  predial,  but  be  said  it  oould  uot  be  a  prsdiai     oavdridob 
tithe,  for  it  arose  solely  from  the  labour  of  man,  and  if  he  should  have  this  as  *' 

a  praedial'  tithe,  then  another  tithe  would  be  demanded  of  him  who  sheared  the       JO"'^soti^ 
doth,  and  also  of  the  dyer  of  it,  and  so  tithes  should  be  paid  several  times  far      ^"^v^^ 
the  same  doth.     Besides  the  usage  of  the  country  is  to  be  respected,  for  of  tin 
mills,  or  lead  mills,  or  plate  mills,  or  rag  miUs,  or  edge  paper  miUs,  no  tithes 
ahall  be  paid,  wherefore,  &c.  and  Doddbbidgb,  Houghton,  and  Croke,  Jus- 
tices, agreed  to  this ;  and  therefore  a  consultation  was  granted  as  to  the  grist  « 
mill,  and  as  to  the  fulling  mill  the  prohibition  stood. 

E.  17  Ja.  A.D.  1619.    B.  R. 
Wright  V.  Powle.    [^  Ro.  83.]   1  Gw.  357. 

NOTE,  that  where  the  suit  in  the  spiritual  court  was  for  tithes  of  cherry  prohibition  was 
trees,  and  asp  and  beech  trees,  in  Buckinghamshire.    Prohibition  was  granted  to  ■  suit 
granted,  for  in  that  country  timber  is  so  scarce,  diat  this  kind  of  wood  serves  for  tithes  of 
for  timber:  and  asp  trees  serve  for  arrows,  which  are  for  the  defence  of  the  cherry  trees, 
rcaLn.(l)  S   J'El!"'*. 

^  ^  beech  trees,  in 

BnckingbaiiBhiKyfor  in  that  coonty  they  serve  for  timber;  and  asp  trees  serve  for  arrows,  which  are  the  defence 
of  die  lealo. 

(1).  Vide  Lofihmn^s  case,  anti,  f  55. 

M.  17  Ja-  A.  D.  I6l9.  B.  R. 
Dixon* B  Case.    [2  Ro.  118.]     Dickewon  v.  Reade.    MS.  Calth. 

1  Gw.  358. 

EDWARD  6.  being  seised  of  the  rectory  of  Dale,  in  the  county  of  Southamp-  Where  the  tithes 
ton,  granted  it  to  one  Mills  by  these  general  words,  "  totam  iUam  rectoriam  of  certain  lands 
de  Dale,  ac  onmes  dednuu,  Src:*  and  after  that  there  was  a  clause  in  the  grant  *><^^ong;°g  ^ 
'^  QM^qmdem  omnia  ei  knguia  pr^^mua  modo  extenduniur  ad  vrrum  tXm  L's^tl-twria 
de  £32  per  annJ*  which  value  was  contained  in  the  particular  of  the  King's  lease  at  the 
auditor,  to  which  the  patent  referred.     At  the  time  or  the  grant  there  was  a  time  of  the  dis- 
gnmge  in  the  parish,  which  with  the  tithes  thereof  was  leased,  in  16  H.  8.  by  5^*"^^°",;  ^J'^J*^ " 
the  then  abbot;  which  lease  continued  until  the  16  £1.  a  rent  being  reserved  for  it^ppcan 
therrapon ;  and  the  question  was,  whether  the  grantee  of  the  King  should  have  there  was  only  a 
the  tithes  thereof.    And  it  was  resolved  by  all  the  judges,  that  the  tithes  of  the  personal  dis- 
said  grange  passed  to  the  grantee,  although  the  words,  *'  qucs  qmdem  omnia,  4*0/'  charge  in  re- 
referred  to  the  value  of  the  tithes  without  the  grange  and  did  not  extend  to  it,  *^^  ^^nd  no 
and  perhaps  the  King  did  not  intend  to  pass  more  than  that  value;  inasmuch  ^al  discharge  of 
as  tbe  words  are  general,  viz.  Mam  reUoriam,  and  the  tithes  of  the  grange  the  land. 
could  not  be  valued,  for  diat  they  were  suspended  by  their  being  leased  to  the     The  King 
terre-tenant  at  the  time  the  particular  of  the  value  was  made  by  the  King's  ff^^^  "  «U 
auditor;  and  the  rent  which  was  reserved  upon  the  lease  of  the  grange,  and  the  ^a[/^n^d?ll 
tithes  thereof,  never  issued  out  of  the  grange,  but  out  of  the  land  of  the  grange ;  tithes,  &c.  all 
but  if  the  words  of  the  King's  grant  had  been  spedal,  viz.  the  tithes  of  the  which  are  now 
grange,  and  also  of  such  another  farm,  and  also  of  a  grant  of  tithes  of  such  extended  at  the 
other  farms  particularly  named,  amounting  to  the  value  of  £62,  then  nothing  ^"^  "^^^^  ^^  „ 
more  shoold  pass  than  according  to  the  recited  value. — ^And  it  was  said  by  the  ^{ch  did™ot 
judges,  that  it  would  be  a  hard  construction  ttf  make  the  patent  void  for  the  include  the 
whde  of  that  which  the  qwB  qiddem,  &c.  not  mentioned  in  the  value  of,  &c.  ralue  of  certain 
2  Co.  33.  Doddingtons  case ;  and  by  this  case  it  is  clear,  as  the  judges  said,  ^thes  of  a 
that  the  patentee  ought  to  pay  to  the  King  a  new  fbe  for  these  tithes  of  the  f^^^^^^ 
grange,  which  are'onutted.in  this  particular  of  the  value  according  to  the  rate  ^^^  [^^^  ^i^^^ 
described  in  the  statute  1  £.  6.  —  Doddkrwgb,  J.  Although  the  tithes  beib^  tithes  passed 
leased  with  the  grange  cannot  be  valued,  yet  by  reason  of  the  rent  reserved  for  under  the  gene- 

them,  for  that  the  tithes  have  a  being,  see  Dobitoft  and  Curteenes  case.  (2)        ^  ,7^;^^  ^^ 

°  ''  ^  '  "  all  the  rec- 

tory," thoogh  not  incladed  in  the  particular  of  the  valae,  bat  if  the  words  had  been  special ;  viz.  the  tithes  of 
tbe  grange,  and  also  of  sncfa  another  fern,  and  also  of  such  other  farms  particnlarly  named^  amounting  to  the 
valne  of  £5f  ,  then  npthing  more  ihonid  pan  than  according  to  the  recited  Taliie. 

(f)  A9^i  f6i. 
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M.  17  Ja.  A.D.  1619.    B.  R, 
The  Earl  of  Clannckard  v.  Lady  Denton.   [MS.  Hargr.  N<»  3CL  B.  M, 
J^^^  Tumor,  p.  44.]     2  Ro.  122.     Palm.  37.     1  Gw.  360. 

Prohibition  was  nHHE  Earl  of  Clanrickard  was  plaintiff  in  a  prohibition,  and  Lady  Denton, 
granted  to  a  JL  widow,  .defendant.  The  case  was  as  follows  :  the  said  Lady  Denton  being 
Mbel  for  tithes  proprietor  of  the  impropriate  parsonage  of  Tunbridge,  which  parsonage  is  within 
the  VVVlde  of  "  *he  ancient  precinct  well  known  and  called  by  the  name  of  the  Wylde  of  Kent, 
Kent,  and  issue  and  the  said  Earl  of  Clanrickard  being  seised  in  right  of  the  Lady  Frances  his' 
being  taken  on  wife,  of  divers  coppices  within  the  above  parish,  and  within  the  precinct  of  the 
the  prescription,  ^i^^  Wylde,  he,  the  Earl,  felled  several  of  the  said  coppices,  &c.  and  the 
tlr  puS,  M  ^^  ^^J  Denton  libeUed  against  him  the  said  Earl  of  Clanrickard  in  the  spi- 
had  been  be-  ritual  court,  for  the  tithe  of  fellable  and  saleable  wood,  to  wit,  for  the  under- 
fore  the  case  wood  of  these  coppices.  And  the  said  Earl  came  into  this  court,  and  su^ested 
with  respect  to  that  there  is  an  ancient  precinct  called  by  t^e  name  of  the  Wylde,  within 
tiie  wyldes  of  which  precinct  there  are  divers  parishes ;  and  that  within  that  prednct,  the 
Suney.  parish  and  the  place  where,  &c.  are  situated ;  and  that  through  all  that  precinct 

2.  A  p'rohibi-  from  time  wherebf  memory,  &c.  there  had  been  a  custom  that  ail  owncn  and 
tion  is  grantable  proprietors  of  any  coppices  or  woods  shall  be  discharged  of  tithe  of  aU  manner 
after  consulta^  ^f  wood,  &c.  and  thereupon  he'prayed  a  prohibition,  which  was  granted.  And 
an"'''teri5*^  Lady  Denton  joined  issue  with  him,  that  there  was  no  such  custom,  and  prays 
addition  to  the  a  consultation.  And  there  was  a  tried  at  bar  upon  this  issue  or  custom,  in  which 
libel.  the  right  of  the  custom  was  not  to  be  debated^  to  wit,  whether  it  was  a  good 

Si  If  land  of  a  custom  or  not  j  but  whether  there  were  such  a  custom  de  facto  or  not:  and 
monastery  with-  qu  tjjg  pji^  of  the  plaintiff  to  prove  the  custom,  this  evidence  was  given.  Proof 
dl^b^ff^  in  ^  ^y  witnesses,  that  through  divers  several  parishes  within  this  precinct,  they  had 
the  hands  of  the  known  several  coppices  fallen,  and  no  tithe  paid  for  them :  for  this  the  tesU- 
prior,  &c.  con-  mony  of  those  who  had,  to  wit,  bought  the  wood  of  these  coppices  was  most 
stant  payment  proper ;  for  the  buyer  is  to  pay  the  tithe,  and  not  the  seller.  And  the  general 
ever  since  the  testimony  of  others,  who  said,  they  had  not  known  any  tithe  paid,  was  not  ma- 
make^it  charge-  *^"^>  being  merely  negative.  Note,  in  this  case  the  testimody  of  all  (without 
able.  respect  to  condition  or  reputation)  who  had,  either  as  owners  or  farmen  any 

4.  A  general  underwood  within  the  Wylde  of  Kent,  was  rejected :  for  the  custom  being 
prescription  to  alleged  to  be  general  through  the  whole  Wylde,  though  they  were  not  parties 
be  discharged  of  ^^  ^^  gyj|.^  y^^^  £^j.  ^y^^^  ^.j^^  custom  concerned  each  of  them  in  their  private 

be  supported  by  P^^t  by  this  immunity,  they  were  quasi  parties,  and  their  testimcmy  t»  proprid 

evidence  of  a  causd,  and  therefore  rdfused.    As  in  the  case  of  common,  if  it  be  alleged  in  a 

discharge  dum  whole  vill,  though  the  suit  be  between  particular  persons,  yet  none  of  those 

propnu  manir  -^i^^  claim  common  by  the  same  prescription  shall  be  admitted  to  give  evidence. 

d^'where  a  ^^'  ^^  ^^^  ^^^  ^^  ^  modus  alleged  in  a  whole  viU ;  for  every  one  within  the 

modut  is  laid  ^1  ^^  parties  in  interest,  though  not  parties  to  the  action.    JSo,  to  dispnnre 

for  a  whole  dis-  the  custom,  the  evidence  of  any  person  who  was  owner,  proprietor,  or  fiEumer 

trict,  though  an  of  a  parsonage,  was  rejected.    They  also  shewed,  that  upon  a  similar  suggestioii 

action  be  be-  f^^  ^y^^  \^^^  custom  for  the  whole  Wylde  of  Sussex,  which  adjoins  to  this  Wylde 

pc^ns*noneof  °^  Kent,  a  verdict  had  found  the  custom.     And  in  Sir  Moyk  FyndC^  case, 

those  who  claiip  where  issue  was  taken  upon  the  custom  in  the  Wylde  of  Sussex,  after  full  evi- 

under  the  same  dence,  the  custom  was  so  strongly  proved,  that  the  plaintiff  who  would  fainre 

prc'cription  destroyed  it,  was  non-suited.    But  for  aught  that  was  shewn  to  the  contrary, 

ted  to  ve  cvl"  ***^^  ^^  ^^^  ^^  *"**  ^^  ***"  ^^"^  ^'^  ^^  ^y^^®  ®^  ^®°*- 
dence,  for  those  ^^^  ^^^  ^^^  inducement  of  this  custom ;  that  it  was  good  dejure,  the  plain- 
within  the  dis-  tiff's  counsel  offered  these  reasons.  1 .  It  was  said  by  them,  that  before  the 
trict  are  parties  constitution  made  at  a  council  held  in  17  £.3.  under  John  Stratford,  then 
in  interest.  Archbishop  of  Canterbury,  no  tithe  was  paid  for  any  wood.  And  this  caium 
thractior;  w  ^^  constitution  is  recited  by  Lindwood,  in  his  thii^  book,  fdi.  189,  cap.  Ducmue 
the  evidence  of  ^^  ^^^  caduis,  where  in  the  preamble  of  the  canon  it  is  recited,  tJiat  it  vras 
any  person  who  the  custom  then  to  pay  no  tithe  o£  siiva  cmdua;  but  the  canon  only  dedavK 
is  owner,  pro-  what  shall  be  accounted  and  reputed  sika  cctdua :  and  from  the  preamble  they 
prietoT,  or  far-  Inferred^  that  it  proved,  that  people  were  not  in  the  custom,,  prior  to  that  time, 
sonage,  shalfbc  ^^  P^P^g  ""y  *i*he  of  wood.  They  then  cited  the  several  petitions  in  paiila^ 
rejected.  ment  by  the  commons  in  the  folloviog  year,  cited  by  Selden,  c.  8.  238.  which 

prove. 
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proTC^  tbat  the  commons  ccmceived  themselves  to  be  aggrieved  by  being  com-        1619. 
pelled  to  pay  tithe  of  wood.     And  in  Doctor  and  Student^  c.  155.  it  seems  that  clanrickabd 
tithe  of  wood  had  not  been  anciently  paid  -,  but  when  parsons  demanded  the  ^' 

tithe  of  aU  wood  afterwards,  then  the  statute  of  45  E.  3.  was  made^  which^ 
though  not  so  large  as  the  common  law^  yet  does  not  restrain  the  common  law ; 
and  therefore  if  a  prescription  at  common  law  to  be  discharged  of  tithe  of  wood 
were  good^  it  would  still  remain  good^  for  there  is  no  law  against  it^  nor  does 
the  constitution^  if  it  be  received,  enact  the  contrary, —  Doddebidoe,  J.  The 
intention  of  the  constitution  was  only  this  :  for  as  all  wood  consists  of  either 
timber  or  underwood,  which  is  called  siiva  cadua,  and  for  timber,  it  seems,  no 
tithe  was  paid,  but  for  sUva  ccedua  it  was  paid,  now  the  canon  declares  what 
wood  shall  be  accounted  silva  ccedua.  But  Selden  told  me,  that  before  this 
constitution  of  17  E.  3.  by  the  canon  law,  without  doubt  tithe  of  wood  was 
payable :  but  those  canons  were  not  received  and  incorporated  into  our  law ; 
and  canons  are  of  no  power  unless  they  are  received  and  allowed  by  our  law ; 
•o  that  it  seems  by  the  old  comibon  law,  tithe  was  not  paid  of  wood.  And,  as 
it  seems  to  me,  the  several  statutes  made  in  the  time  of  £.  3.  recited  in  Selden, 
fo.  238,  9,  &c.  enact  nothing  for  the  payment  of  tithe  of  wood  5  but  it  is  only 
enacted  by  them,  that  it  should  be  as  had  been  used  before.  And  in  divers 
places,  as  it  seems,  no  tithe  had  been  used  to  be  paid  for  wood ;  so  that  if  this 
usage  continues  in  any  place  de  non  decunando  for  wood,  that  it  will  be  dis- 
charged by  law  of  that  tithe  at  this  day.  And  Selden  thought  that  a  prescrip- 
tion de  non  decwiando  might  be  good  at  this  time :  for  the  opinion  of  Choke 
in  8  E.  4.  that  a  prescription  in  non  dedmando  is  not  good,  is  the  first  authority 
in  our  law  for  that  opinion,  and  from  whence  he  had  it,  appears  not ;  and 
since  that  time  his  opinion  has  been  received  and  continued ;  but,  perhaps^  if 
it  were  examined,  it  would  be  found  to  be  but  an  eiTor. 

But  the  particular  reasons  for  this  custom  to  be  discharged  of  the  tithe  of 
wood  in  the  Wylde  of  Kent  were  these :  1st.  For  that  it  is  not  a  prescription 
of  any  particular  man  and  private,  but  a  custom  through  this  whole  precinct ; 
and  in  Doctor  and  Student,  fo.  174.  a  whole  country  may  prescribe  to  be  quit 
of  tithe  of  wood.  2.  As  this  precinct  of  the  Wylde  was  formerly  so  overgrown 
with  wood,  that  the  parsonages  were  of  little  value,  and  their  profits  are  much 
increased  by  cutting  down  the  wood,  and  converting  the  land  to  arable,  it  may 
therefore  be  presumed,  that  there  was  a  general  agreement  made  by  the  clergy 
in  respect  of  this,  they  should  be  discharged  of  the  tithe  of  wood.  3.  In  an- 
cient times,  there  was  such  plenty  of  wood  within  this  precinct,  tbat  it  was  of 
no  value,  and  the  tithe  not  worth  taking,  and  thence  possibly  might  arise  the 
custom  of  not  paying  any  tithe  for  it.  And  this  custom  had  continuance  till  of 
late  years,  when  wood  began  there  to  be  of  value.  And  it  is  conceived  that  the 
value  of  it  now  has  raised  the  question. 

Note,  in  the  said  prohibition,  another  suggestion  was,  that  such  a  meadow 
for  which  tithe  hay  had  been  demanded  in  the  spiritual  court,  was  parcel  of  the 
possessions  of  such  a  monastery,  (1)  (which  was  one  of  the  smaller  houses,) 
and  that  the  prior  and  his  predecessors  always  held  it  discharged  of  tithes,  and 
that  it  was  discharged  at  the  dissolution,  and  ever  since  ;  and  upon  this  he  had 
a  prohibition ;  and  the  plaintifi'in  the  spiritual  court  traversed  this,  to  wit,  that 
the  prior  was  not  seised  of  this  as  is  alleged,  &c.  And  the  plaintiff  gave  in 
evidence  a  bull  of  the  Pope,  by  which  the  said  prior  was  discharged  {2)quamdm 
fraprns  numibug  ejcoUt,  and  upon  this  the  issue  was  found  against  the  plaintiff : 
for  as  the  plaintiff  suggested  a  discharge  generally  in  the  prior,  which  intends 
an  absolute  discharge  for  himself,  his  farmer  and  tenants,  and  therefore  the  bull 
will  not  support  this  discharge,  but  the  issue  was  fouqd  against  the  plaintiff : 
and  the  prescription  in  this  case  ought  to  have  been  made  particularly,  to  wit, 
that  the  prior  uid  his  predecessors  held  it  discharged  qtumdiu  propriis  mambus 
cxcolunt.    And  then  it  was  moved^  that  a  consultation  should  not  be  granted, 

(1)  K<He,  in  tins  cue  die  stat  f7  H.  8.  by  supposed  in  the  abbot,  and  alter  it  appean  to 

wlueh  this  home  was  cUasolved,  was  pleaded,  be  onlj  a  particular  one,  to  wit,  ^mmdiu  prs- 

and  also  the  Si  H- a.   T.  priis  maniins.    T. 

(9)  Note,  where  a  general  discharge  is 

u  2                                                         bat 
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1619.        but  that  this  is  of  necessity.  —  But  Doddbbidgb,  J.  advised  the  plaintiff  to  give* 
cLAKBicxABD   HO  evideDce  upon  this  issue^  and  to  make  (1)  a  new  and  particiuar  suggestion, 
^*  according  to  his  case,  and  so  have  a  new  prohibition.    And  in 

DSKTON. 

M.  13  Ja.  A.  D.  1620.    B.  R.    [Tumor's  Rep.  97.]    2  Ro.  207. 

ADY  Denton,  farmer  of  the  rectory  of  Tunbridge,  in  Kent,  libelled  in 
the  spiritual  court  against  the  Earl  of  Clanrickard,  for  tithe  in  kind  of 
certain  land  within  that  parish.  The  said  Earl  comes  and  suggests  that  the 
land  was  parcel  of  the  priory  of  Tunbridge,  and  that  this  priory  and  all  its  pos- 
sessions, came  to  the  King,  and  was  vested  in  the  King  by  the  stat.  31  H.  8. 
and  recited  the  discharge  in'  the  statute,  and  moreover  alleged  that  the  prior 
and  his  predecessors,  firom  time  whereof  memory  is  not  to  the  contrary,  and  at 
the  time  of  the  dissolution  had  held  this  land  discharged  from  the  payment  of 
tithes;  and  made  title  to  the  land  :  and  issue  was  taken  upon  the  prescription 
of  discharge  in  the  priory;  and  upon  the  evidence  it  appeared,  that  the  priory 
was  of  the  order  of  Cistercians,  and  that  they  held  their  possessions  discharged 
of  tithes  dwmnodo  propriu  tnanUnu  out  swnptibug  excolunt:  but  that  their 
fanners  paid  tithes.  So  that  upon  this  issue  of  an  absolute  dischaige,  it  was 
found  against  the  plaintiff,  and  a  consultation  was  awarded.  And  now  in  the 
spiritual  court,  adaendo  to  the  former  libel,  is  an  article,  that  though  the  prior 
and  his  predecessors  from  time  whereof,  &c.  held  this  land  discharged  of  the 
payment  of  tithes,  (quod  non  fateturj  yet  for  these  sixty,  fifty,  forty,  thirty, 
twenty,  or  ten  years  last  past,  tithes  have  been  received  and  paid  in  kind  for 
the  land ;  and  so  by  this  trick,  though  this  land  were  discharged  in  manner 
above-mentioned  and  by  law ;  yet,  by  reason  of  this  payment  afterwards,  they 
asked  sentence  in  favour  of  the  parson.  And  so  here  there  is  an  enlargement 
or  change  of  the  libel  -,  and  therefore  upon  the  statute  50  E.  3.  c.  4.  the  de- 
fendants moved  afterwards  for  a  new  prohibition  -,  for  the  libel  is  in  common 
form,  and  now  in  that  which  is  styled  an  addition  (as  the  canonists  say,  that 
that  which  is  styled  an  addition  is  in  truth  but  an  illustration  of  the  former 
Hbel)  is  a  pretence  of  payment  since  the  dissolution  5  and  upon  this  payment, 
if  it  be  proved,  they  pray  sentence  for  the  parson.  And  there  was  a  great 
debate,  whether  this  addition  in  the  spiritual  court  after  consultation  granted 
was  an  enlargement,  or  alteration  of  the  former  libel ;  and  for  that  this  court 
was  of  opinion  that  it  was,  the  counsel  for  the  plaintiff  in  the  spiritual  court 
agreed  to  wave  these  additions,  and  to  proceed  solely  upon  the  old  lihel : 
so  no  prohibition  was  granted.  But  Dodderidge,  J.  said,  if  this  land  were 
discharged  of  tithes  in  Uie  hands  of  the  prior,  and  the  priory  were  vested  in  the 
King  by  the  statute  of  31  H.  8.  so  that  such  discharge  as  was  in  the  priory 
ought  by  the  law  to  remain,  though  tithes  have  been  paid  ever  since  the 
mining  of  the  statute,  and  they  therefore  pray  sentence  for  the  parson,  yet  a 
prohibition  shall  be  granted  after  sentence :  for  by  law  this  land  vras  dis* 
charged  of  tithes ;  and  this  constant  payment  ever  since  the  statute  (admitting 
it  to  be  so)  does  not  make  it  chargeable  by  the  laws  of  this  realm  ;  and,  there- 
fore, if  their  sentence  be  contrary  to  the  law  of  the  realm,  a  prohibition  ought 
to  be  granted. 

(2)  Note,  a  new  prolitbitioQ  after  Gonsoltation  upon  the  same  libeh    T. 

K  17Ja.  A.D.  1619.    B.R.    Willis  v.  Neilder.   [Cro.  Ja.  526.] 

A  declaratkm  in  HHRESPASS  :  for  that  he  took  and  carried  away  t^ntd  D.  three  loads  of 

trespass  for  car-     -*-    wheat,  being  severed  for  tithes  contra  pacem,  &c.  omitting  the  words  rs 

r^ingawajr         et  armis:  after  verdict  for  the  plaintiff  upon  not  guilty  pleaded,  it  was  moved 

tithes  must  al-    j^  ^^^^^^  ^£  judgment,  that  the  bill  should  therefore  abate ;  for  it  is  the  essen- 

ege  VI     onntt.  ^|^  ^^^  ^£  ^^^  declaration,  which  induces  to  have  a  fine  for  the  King ;  and  it 

is  not  aided  by  the  statute  of  JeofaUs :  and  of  that  opinion  was  the  wbcde 

court;  wherefore  judgment  was  given  for  the  defendant.    And  a  precedent 

was  shewn,  Hil.  13  Jac.  betwixt  Wekted  and  TayUn-,  where  judgment  wms 

reversed  for  taking  a  bug  of  money,  because  vi  ct  armis  was  omitted,  being 

assigned  for  error.  -     ^ 

Tt.17 
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Tr.  17  Ja.  A.D.  I619.    B.  R.   Ensden  v.  Demys.   [Palm.  104.]         Jj^ 

T|OCTOR  Duport,  precentor  or  chanter  of  St.  Paul's,  being  seised  of  the  Qucre,  Whether 
-^■^  parsonage  of  Stedfordi  in  right  of  his  chantry,  leased  a  portion  of  tithes  ""^^^  ^  '*' 
fbr  twenty-one  years,  rendering  £S  rent,  and  reserving  pasturage  of  one  colt  J^  of^  por- 
in  the  land  of  the  lessee :  he  died  and  the  lease  expired :  Doctor  Goad  is  made  ^oq  of  tithes  ? 
parson,  who  leased  for  twenty-one  years  the  same  portion  of  tithes  to  the 
plaintiff,  rendering  £B  rent,  bat  omittmg  the  pasturage  of  the  oolt,  whether  thii 
be  good  by  32  H.  8.  ? 

Q^korp,  for  the  j^intiff,  made  three  points :  1 .  If  a  precentor  be  a  person 
]within32'U.  8.  2.  If  a  portion  of  tithes  be  a  thing  demisable  within  the 
atalute.    3.  If  this  resenration  be  good  without  the  running  of  a  colt. 

1 .  As  to  the  first,  a  chanter  is  but  a  tenant  for  life,  as  a  parson  who  had  but 
a  writ  of  jttrtf  utrtony  which  is  not  within  the  statute,  19  (k.  3.)  2:  Jum 
Uirunti  17.  2  £.  6.  B.  ieoiet  33.  3  Rep.  65.  and  this  statute  speaks  o(  tenants 
in  fee  simple  or  in  tail,  and  not  of  tenant  for  life :  besides,  a  chanter  is  not  a 
apiritaal-  ninction,  but  inter  mmores  ordines,  who  serve  the  church  or  chantry. 
And -he  said  there  was  great  doubt,  whether  a  prebendary  were  within  the  32, 
bnt  admitted  the  better  opinion  to  be,  that  he  was;  yet  he  is  an  ecclesiastical 
person  institated  and  inducted,  and  a  chanter  is  not  so. 
.  2.  Tithes  in  gross  are  not  demisable  within  the  statute,  for  they  are  not 
niaiiurable,  out  of  which  a  rent  may  be  reserved,  as  is  required  by  the  statute; 
and  a  reservation  is  not  good,  but  out  of  things  to  which  recourse  may  be  had 
to  distrain,  by  Perkins,  9  £.  3.  13.  7  Rep.  23.  Butfs  case,  30  Ap.  5.  Lease  of 
land  and  hundred  rendering  rent.  5  Rep.  3.  Jewel'n  case  and  Mtnmtjoye's  case, 
6  Rep<  3.  5  E.  3.  68.  Rent  is  not  good  from  tithes.  Tithes  are  not  distrain- 
able  for  rent,  although  severed  from  the  nine  parts.  M.  15  Ja.  Dcbitaft  and  Ciir- 
teener  case,(l)  it  was  held,  that  tent  cannot  issue  out  of  •  tithes.  -  Besides,  the 
statute  says,  the  rent  shall  go  to  the  heirs  and  successors  who  have  the  reversion  f 
and  this  rent  shall  go  to  the  executors,  if  it  be  founded  on  a  personal  contract. 
And  express  authority  is  cited  before  for  it  in  JetpeVs  case ;  9  E.  4.  47.  Lease 
for  years  of  a  warren  rendering  rent.  21  H.  6.  1 1.  20  £.  4.  1 1,  12.  Lease  of 
a  corodj  rendering  rent,  which  enures  but  as  a  contract.  1  H.  6.  1.  Stock  of 
sheep  rendering  rent,  this  is  but  a  contract;  and  law  may  be  waged  in  action 
of  debt)  and  he  said,  it  was  held  by  Andebson,  13  EL  that  a  lease  for  years, 
by  a  bishop,  of  tithes,  would  enure  as  a  personal  contract,  and  held  accordingly! 
2  &  3  El.  and  20  E.  4.  12.  He  cited  besides  one  Denton's  case,  Tr.  13  Ja. 
Rot.  616.  where  a  bishop  made  a  lease  of  tithes  for  three  years,  rendering 
rent,  and  exception  was  made  to  the  reservation,  as  not  manurable,  and  judg- 
ment was  arrested. 

3.  That  the  reservation  is  not  good  within  the  statute,  as  the  running  of  the 
colt  is  omitted,  which  is  part  of  the  accustomed  rent.  See  D.  and  Ch.  of 
Worcester.  6  Rep.  37.  5  Rep.  4.  H.  13  Ja.  Rot.  874.  Smith  and  Bon/e's  case) 
a  bishop  leased  a  manor,  reserving  the  wood  growing  thereupon  at  a  certain 
rent)  the  term  expired,  and  his  successor  made  a  lease  for  years,  reserving  the 
same  rent  as  before,  but  omitted^the  reservatimi  of  the  wood  5  and  it  was  ad- 
judged that  the  lease  was  void)  see  Perkins,  702. 

Sridgman,  on  the  other  side,  argued,  and  1 .  As  to  the  pasture  of  the  colt, 
be  said,  it  was  a  thing  reserved  solely  to  Duport  and  his  assigns,  out  of  the 
land  of  the  lessee,  to  whom  the  first  lease  was  made  solely )  which  lease  was 
expired )  and  the  snccessor  could  not  reserve  pasture  out  of  the  land  of  the  first 
lessee,  and  such  a  reservation  would  be  void,  Perk.  79.  It  would  perhaps  be 
otherwise,  if  the  reservation  were  general :  to  which  the  court  agreed. 

2.  That  a  chanter  is  not  within  32  H.  8.  and  here  no  confirmation  is  pleaded) 
He  cited  B.  lease  62.  which  is  express  that  a  prebendary  is  within  the  statute. 
14  H.  6.  that  it  is  a  name  of  dignity )  and  he  cited  a  case  36  &  37  £1.  Watwn 
and  Mqfors  case,  where  it  vras  adjudged,  that  prebendaries  were  within  the  32. 
And  it  also  appears  from  this,  that  a  parson  is  excepted,  and  a  prebendary  is 
omitted  in  -the  exception'.  —  And  by  1)oddbkii>ob  and  the  court,  the  precentor . 

(t)  Anii,  96t. 

is 
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18  a  prebendary  as  to  hcum  in  choro,  et  vocem  in  capeUd,  and  kas  the  ordering  of 
the  canons  in  the  cathedra!,  and  the  canons  are  bmind  to  reside^  and  iht  pre- 
beiidary  not.    Andf  that  a  pntbendary  is  within  32  H.  8. 

3.  lliat  a  lease  for  years>  reserving  rent,  is  good  >  he  said,  that  here  the  tithes 
were  leased  to  the  terre-tenant,  and  so  he  shall  have  them  by  way  of  suspension^ 
as  43  £.  3.  9.  Dy.  43.  and  yet  the  Kservation  is  good,  althoogh  suspended. 
29  E.  4.  12,  13.  An  abbot  grants  a  corody,  which  is  leased,  rendenng  njut, 
and  good,  although  by  way  of  reservation  :  besides,  this  rent  shall  go  to  Ihe 
successor  of  the  prebendary,  and  not  to  the  executor  of  the  predecessor ;  ami 
this  difficrs  from  the  princijud  case  of  Jetod,  for  the  lease  was  for  three  lives, 
and  the  successor  coold  not  have  remedy,  or  the  predecessor,  for  the  reservatioB 
shews  a  personal  contract,  and  the  estate  is  freehold,  far  the  personal  coatraot 
gives  no  action  till  the  determination.  It  is  otherwise  in  an  action  of  debt 
upon  a  personal  contract  in  case  of  a  lease  for  years ;  so  in  the  case  of  5  E.  3. 68. 
cited,  the  estate  was  one  of  inheritance  in  the  tithes,  oat  of  which  no  remedy 
for  rent;  and  sois  B.  <&freM81.  And  that  debt  lies  upon  a  lease  for  years  of 
tithes,  see  11  H.  4.  40.  And  he  denied  the  opinion  in  Jetod' %  case,  that  it 
shall  go  to  the  executors,  for  the  express  words  of  32  H.  8.  shall  aid  this,  whicA 
are,  *'  that  the  successor  shall  have  the  same  remedy,*'  &c.  And  Bitf#*s  case, 
is  where  the  rent  is  out  of  the  freehold  of  a  thing  not  mannrable,  and  no 
remedy ;  but  it  is  otherwise  of  an  estate  for  years,  as  here,  and  is  like  a  reser- 
vation by  catuy  que  we  by  deed,  5  H.  7.  5.  See  10  H.  6.  12.  Tenm«  of  land 
and  rent.  44  E.  3.  5.  so  36  H.  6.  34.  21  £.  3.  5.  14  H.  6.  26.  1  H.  4.  1. 
40  E.  3.  45.  And  he  cited  Sir  John  BoUons  case,  that  tithes  were  let  by  copy> 
and  that  rent  issues  out  of  tithes,  and  attends  the  reversion.  See  Dyer,  87.  b. 
where  the  King  made  a  lease  for  years  of  tithes  rendering  rent,  and  af^ 
granted  the  reversion,  which  supposed  the  rent  reserved  to  be  good  and  f<dlowed 
the  reversion :  so  is  the  case  in  the  Exchequer,  that  the  King  made  a  lease  cf 
the  land  and  tithes  rendering  rent,  that  if  the  land  be  severed  from  the  tithes, 
there  shall  be  an  apportionment  which  proves  that  tithes  are  chargeable  witli  a 
rent.    Et  a^ommatur. 

The  parties  were      Tf.  17  Ja.  A.  D.  l6l9.  C.  B.    Fatvkner  V.  Andrews.  [Hob.  266J] 

cus^ denan^    T^  prohibition  the  parties  at  issue  upon  a  custom  de  non  dedmando  of  wood^ 
decimando  of  W''^  WUdam,  Sussex,    It  was  moved  by   linch,  whence  the  ven.  fac. 

wood  within  the  should  be,  and  the  court  directed  that  the  best  was  de  corpore  com,  for  wilde  is 
weald  of  Sussex,  uo  vime,  whereof  the  court  can  take  knowleci^e :  unto  this  Towse  for  the  defend- 
niIl"tbAt  th«**"    ®^*  assented :    this  kind  of  assents  would  be  entered  upon  record. 
court  can  notice.  ^ 

M.  17  Ja.  A.  D.  1619.    B.  R. 
Aldresh  v.  Ray.  [Palm.  36.]  2  Ro,  121. 

Prohibition         T}^^'  parson  of  D.  by  deed  indented  between  him  and  one  Saier,  pnxmnxd 
does  not  lie         J^^  and  Undertook  upon  receipt  of  eleven  sheaves,  to  acquit  the  said  Saier  and 
b^de^rrT^  his  assigns,  and  that  they  should  be  discharged  of  aU  tithes  so  long  as  he 
parson,  tb^  a      sl^^uld  be  parson.     Saier  covenanted  by  the  same  deed  to  pay  the  devea 
parishioner  shall  sheaves  afterwards.     Saier  assigned  the  tithes  to  Aldresh  for  a  year,  and  from 
hold  his  land       year  to  year  so  long  as  the  parties  pleased :  afterwards  the  fanner  of  the  pat*- 
discharged  from  sonage  sued  in  the  spiritual  court  for  the  tithes.     Aldresh  had  a  prohibition. 
tit^w^the^'tith     ^^^n^>  counsel  for  the  farmer,  prayed  a  consultation,  and  argued,  that  by 
iiavingbeen        ^^^  words  no  interest  passed  to  Saier  5  for  he  did  not  grant  the  tithes,  but 
assigned  to  a       that  he  should  pay  no  tithes ;  and  he  was  to  be  discharged  of  tithes  upon  pay- 
tenant  at  will,     ment  of  eleven  sheaves,  which  was  a  condition  precedent.   Say'n  case,  Cmn, 
271.    Besides,  this  is  but  a  covenant,  and  a  covenant  shall  not  be  sufficient 
ground  for  a  prohibition  :  and  he  cited  Tucker  and  Squir^i  case,  Tr.  4  Ja. 
A  man,  in  consideration  of  his  daughter  s  marriage,  covenanted  that  she  and 
her  husband  should  eat  and  drink  with  him,  and  that  he  would  allow  them  to 
have  a  chamber  in  his  house  for  a  certain  time ',  and  it  was  held  that  no  in- 
teiest  in  the  chamber  passed>  although  in  the  covenant  were  such  words. 

2.  Admitting 
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2.  Admittiiig  that  an  interest  in  tbe'tithes  passed  by  these  words^  yet  no  1619. 
prohibition  lay.  10  Ja.  Booth  and  Osikr%  case.  Contract  that  he  should  be 
discharged  of  tithes  for  life^  no  prohibition.  The  parson  and  another  submit 
themselves  to  the  award  of  T.  S.  who  awards  that  the  parson  shonld  discharge 
him  of  tithes  :  this  was  cited  by  Coke^  as  adjudged  10Ja.(l)8.  8.413.  A  con- 
tract that  he  would  not  sue  such  a  woman  in  court-christian  to  have  her  for 

wife>  and  suit  notwithstanding,  no  prohibition.  Also  two  executors,  and  one 
ooyenants  that  he  would  not  interfere  in  the  administration,  and  afterwards 
he  interferes  in  the  spiritual,  and  no  prohibition. 

3.  Admitting  that  he  himself  should  have  prohibition,  yet  the  assigns  of  part 
of  his  interest  shall  not  have  it ;  for  after  the  year,  Alchesh  was  but  at  will, 
which  is  not  such  an  assign  as  was  intended  in  this  case.  H.  44  £1.  Rot.  485. 
B.  R.  Stradon  and  Clinches  case.  Lease  for  years  of  a  house,  and  covenant 
that  the  lessee  and  his  assigns  upon  notice  should  repair  it,  the  lessee  granted 
over  part  of  the  years  ;  and  rule  that  such  lessee  of  the  part  should  not  repair. 
5  Rep.  97.  Goodales  case.  42  E.  3.  3.  2  £.  4.  6.  And  afterwards  in  the  same 
term  a  consultation  was  granted  by  the  court.  And  in  a  similar  case  verbatim 
it  was  adjudged  in  the  same  manner.  £.31  £1.  So  one  Woodward^s  case,  the 
pitfson  promised  in  consideration  of  ten  sheaves  to  be  paid  annually,  that  one 
should  be  discharged  of  tithes,  and  no  prohibition  laid,  but  an  action,  and  the 
assignee  should  not  have  it  in  the  said  case. 

(1)  LtfMyn  v.  Morgm,    HolU, 

M.  17  Ja.  A.  D.  1619..  B.  R.     Reade  v.  Stonehouse.  [2  Ro.  119.] 

ONE  obtained  sontence  in  the  spiritual  court,  and  costs  were  given  him.  After  consnlta* 
The  defendant  had  a  prohibition.  See  Fitz,  41  H.    Afterwards  a  consul-  tion  awarded, 
tation  was  granted ;  then  the  spiritual  courl  gave  costs  to  the  defendant  in  the  ^®  spiritual 
prohibition,  for  the  delay  and  costs  he  had  sustained  in  the  temporal  court :  ^^cMto'of 
and  Whiihck  snrndsed  this  matter  to  the  court  for  a  prohibition  as  to  these  the  proceediDts 
costs  de  novo,  which  was  granted  him  5  for  the  court  said  such  a  course  would  in  the  tcmpordl 
deter  and  frighten  people  from  moving -for  prohibitions,  although  the  court  court. 
belonged  to  the  temporal  court.    And  Mr.  JVoy,  of  Lincoln's  Inn,  said,  that 
a  bill  was  brought  into  parliament  1  Ja.  to  have  this  usage  confirmed  to  the 
spiritual,  but  they  could  not  succeed. 
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M.  17  Ja.    A.  D.  1619.    B.  R. 

[Congky  v.  Hall"]   [2  Ro.  Rep.  125.]  Turn.  MS.  54.  b. 

T  was  surmised,  in  order  to  have  a  prohibition  to  a  libel  in  the  spiritual 
court  for  tithes,  that  the  abbot  and  aU  his  predecessors,  before  and  at  the 
time  of  the  dissolution,  held  the  land  discharged  of  tithes  by  reason  of  unity  of 
possession.  CaUhorpe  moved  that  this  surmise  need  not  be  proved  within  the 
statute  of  2  &  3  E.  6.  for  by  that  statute  the  surmise  need  not  be  proved,  unless 
the  cause  be  determinable  in  the  spiritual  court  for  non-proof  of  it  ^  and  this 
case  is  not  determinable  there  by  the  express  words  of  the  statute.  [Qtkere 
hoc,  for  I  do  not  understand  him.]  Besides,  it  is  impossible  to  sweof  that  the 
land  was  discharged  of  tithes,  for  the  infinite  search  of  records  that  must  be 
made  before  that  can  be  known,  and  also  for  the  infinite  compositions  and 
other  causes  of  discharge ;  and  for  that  reason  the  general  allegation  of  dis- 
charge by  unity  of  possession  shall  be  sufficient  vrithout  shewing  how  it  was, 
as  appears  from  the  archbishop  of  Canterbury's  case,  2  Rep.  (2)  But  the  court 
were  against  him ;  for  though  precise  proof  need  not  be  made,  yet  the  party 
may  swear  that  it  has  been  ever  since  the  statute  of  31  H.  8.  reputed  to  be 
discharged  by  unity,  or  that  be  has  heard  it  commonly  reported  to  be  so,  or 
the  blLc.  And  Doddebioob  said,  that  he  had  known  several  precedents  in 
this  court  of  proof  made  in  that  manner. 

(1)  Anii,  119. 

M.  17 
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M.  17  Ja-    A.  D.  1619.    C.  B.    Anon,  [MS.  Turn,  54.  b.] 

In  C.  6.  IVrOTE,  I  had  heard  that  the  use  in  C.  B.  is^  that  if  one  suggest  a  modus. 

Where  tit  lie  is  -^^    and  have  a  prohihitiou^  there  proof  of  the  tnodvs  ought  to  be  made  witfatn 

confessed  to  be  six  months.    But  this  is,  by  reason  that  here  is  a  recompense  which  was  in 

d^is^le^^  lieu  of  the  tithe  confessed.     But  if  the  libel  be  for  tithe  of  wood,  and  the  sag- 

aTuiKestion '  gestion  be  that  it  was  timber,  and  of  such  an  age  as  to  be  discharged  fay 

must  be  proved  50  £.  3.  of  tithes,  such  suggestion  need  not  be  proved  within  six  months,  by 

within  six  reason  that  this  is  a  good  discharge.     So  if  .it  were  suggested  thet  they  were 

months:  bat  if  felled  for  fuel^  and  spent  in  his' house,  therefore  by  law  discharge!]  of  tithes; 

th  t      1^  '  ^^^^  suggestion  need  not  he  proved  within  the  six  months. 
due  b^  law,  as  of  timber,  &c.  it  need  not. 

H.  17  Ja.   A.  D.  1620.    B.  R. 
1620.  Porter  v.  Bathurst.  [2  Ro.  Rep.  142.]  MS.  Turn.  63.  1  Gw.  373. 

Lands  of  the  TT  was  found  by  a  special  verdict  in  prohibition,  that  the  abbey  of  Roberts- 
Cistertians  -L  bridge  was  of  the  order  of  Cistertians,  who,  by  reason  of  their  order,  weie 

(which  were  dis-  discharged  of  all  their  lands  dum  in  proprm  manibus  exittwU:  that  the  abbey 
diu^Ja^^.  ^^  dissolved  by  the  statute  of  31  H.  8.  and  that  at  the  time  of  the  dissolntioo 
nibut,  kc)  un-  the  land  now  in  question  was  leased  for  years  by  the  abbot,  and  that  at.  that 
der  lease,  and  time  the  lessee  paid  tithes  :  that  the  lease  afterwards  expired :  that  the  land 
conseqaently  ^^  conveyed  to  Sir  Henry  Sidney,  and  from  him  descended  to  the  earl  of 
jWing^tith^^at  Leicester :  that  in  the  7th  of  Ja.  he  sold  it  to  Porter :  that  the  rectory  of  L. 
dissoiation,  shall  ^°  which  vill  the  land  is,  is  appropriated  to  the  dean  and  chapter  of  Rochester, 
be  discharged  who  leased  it  to  Bathurst,  who  libelled  in  the  court-christian  against  Porter  for 
when  thej  re-     tithes,  who  upon  the  above  matter  had  a  prohibition. 

ii^^j^^"^  ^^  u^fMCon^e  argued  for  the  phuntifiF,  and  said  that  this  is  a  personal  discharge 

owi^r  onhein-  ^°  aspect  of  the  order  of  Cistertians,  as  was  agreed  in  11  Ja.  in  C.  B.  in 
heritance.  '  ^H^f  s  case :  (1 )  and  though  a  personal  privil^e  shall  not  be  transferred  by  the 
general  words  of  a  statute,  as  appears  by  InglefiMs  case,  7  Co.  and  in  the 
marquis  of  Winchesters  case,  3  Co.  yet  it  may  be  by  special  words,  as  here  in 
our  case ;  it  is  enacted  by  the  statute  of  31  H.  8.  tibat  "  the  King  skaU  hose, 
"  hold,  &c.  the  lands,  &c.  as  free  and  absolute  as  the  abbots,  &c  had  and  held 
"  them  :'*  by  reason  of  which  words,  though  the  privilege  be  not  constant  and 
continually  in  being,  but  only  when  the  lands  shall  be  in  the  hands  of  the 
*  abbey,  yet  the  king  and  those  who  claim  under  him,  shall  be  discharged  of 
tithes.  But  it  may  be  objected,  that  the  words  of  the  statute  are,  that  **  the 
*^  King  shaU  have^  asfree^  &c,  as  the  abbot  had  and  held  them  ;**  and  here  in 
our  case  the  abbot  could  not  be  said  to  have  them,  and  hold  them  discharged 
of  tithes,  inasmuch  as  the  lessee  of  the  abbot  paid  tithes.  I  answer  that  the 
abbot  held  the  inheritance  discharged,  although  the  lessee  paid  tithes ;  and 
the  statute  had  consideration  and  respect  to  the  inheritance,  and  not  to  the 
particular  estitte ;  and  one  may  be  said  *'  to  have  and  to  hold,"  though  be 
have  only  a  right ;  as  a  dissebee  shall  he  in  ward  by  reason  of  his  tenure. 
And  as  to  the  archbishop  tj^  Canterbury  s  c^se,  2  Co.  (2)  where  it  is  holden,  that 
if  the  lessee  or  the  fanners  paid  tithes  at  the  time  of  the  dissolution,  it  shall  not 
be  said  to  be  a  unity  of  possession,  which  ought  to  be  constant  and  perpetual, 
as  1 1  Co.  Friddk  and  Napier's  case ;  (3)  but  the  present  case  is  one  of  personal 
discharge.  Quod  fiat  concessum  by  Montagus,  C.  J. .  Dodobkidge  and 
Houghton,  J.  And  Dodoeridob,  J.  said,  that  it  was  agreed  in  Beyer  % 
case,  before  cited,  that  the  lands  which  belonged  to  the  Hospitallers  should  be 
discharged  of  tithes,  though  they  were  in  lease  at  the  time  of  their  dissolution  ; 
and  yet  they  were  not  dissolved  by  the  statute  of  31  H.  8.  but  by  a  special 
statute  made  in  32  H.  8.  And  Montague,  C.  J.  said,  that  there  are  other 
words  in  the  statute  of  31  H.  8.  viz.  that  the  King,  and  all  others  claiming 
under  him,  shall  hold  "  according  to  their  title,*'  and  shall  hold  the  land  dis- 
chai^d  of  tithes ;  and  here  in  our  case,  Porter*s  title  is  derived  out  of  the  in- 
heritance, which  the  abbot  had  discharged  of  tithes,  wherefore  Porter  shall 
have  it  discharged  also. 

.  (1)  Ante,  814.  (8)  Anie,  1 15.  (3)  Ante,  «05. 
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H.  17Ja.   A.D,  I6a0.    B.  R.  ^^^' 

Grubbam  v.  Grate.    [2  Ro.  150.  Palm.  94.] 

^I^kESPASS  for  enteriDg  hk  dose  and  taking  his  hay.    The  defendant  en<-  Tithes  ate  not 
<  -L    titled  himadf  to  the  land  where  the  hay  growed^  for  thai  there  was  a  natural  paru  of 
chapel  dissolved  in  the  time  of  £.  6.  and  the  possession  thereof,  of  which  this  ^^*^A^*  t^ 
is  parcel/ &c.  descended  to  Queen  Elizabeth,  who  in  the  thirty-second  year  <k  ,pp„^.J[  y^y 
ber  rbigii  leased  this,  by  name  of  toiam  iUam  ccqpeUam  de  AtkertonJwukUam  unoe. 
t»  ecdmd  de  Barwidce,  cum  pertinentiis,  necnon  unum  clausum  ctrntmcM  100     Anancwsiid 
mera$  ttrrm  eidem  adfaeem,  ntaum  onmes  terras  domimcales{i)  dedmas  m  J.  •'^'y  ^'^ 
nuptr  m  terrd(2)  W.  eidem  capellm  pertintntes  et  speciaitet.    The  defendant  JJT^SJjteFe 
claimed  under  the  said  lease  as  tithes  5  and  thereupon  the  plainti£f  demurred.      tbeirDataial 

Qeorge  Crcke  argued  that  the  plea  was  not  ^x)dy  inasmuch  as  he  had  not  pwtt;  botitis 
averred  that  he  tithes  were  growing  upon  the  demesne  lands  in  A.  according  otberwiw  with  a 
to  the  words  of  the  lease.  Dyer,  83.  2  E.  4.  20.  Ass.  pL  8.  but  it  is  otherwise  ^^-   '^^ 
where  he  claims  by  special  grant  as  black  acrey  or  green  acre  dose,  as  Pkrad.  ^^^^^^^^ 
150.  Dyer,  2.  92.    Bridgeman  amird.  He  admitted  the  authorities  dted  by  the  particolvB 
Croke,  but  said  that  in  the  present  case  such  ayerment  was  not  necessary ;  for  of  h»  grant,  and 
although  the  tithes  in  question  should  not  have  arisen  upon  the  demesne  lands  confirms  it  bj 
in  A.  but  other  lands,  yet  the  defendant  should  have  them;  for  the  lease  is  of  ^"^^  ^ 
the  chapd  cum  perHnerUns,  and  thereby  tithes  appendant  to  the  chapd  pass ;  ^ 
for  tithes  pass  notwithstanding  the  statute  de  prerogativo  RegU,  which  restrains 
but  three  things ;  viz.  knights*  fees,  advowsons,  and  dower  of  widows  3  and  all 
other  cases  are  out  of  the  statute,  wherefore,  if  the  king  had  common  append- 
ant to  his  manor,  by  grant  of  the  manor  the  common  would  pass.  26  Ass. 
pi.  16.    The  King  had  a  forest  appendant  to  the  honor  of  Pickering,  the  forest 
passed  by  grant  of  the  honor. 

George  Croke,  The  words  of  the  grant  of  "  the  chapel  cum  pertmentus,**  do 
not  convey  all  the  tithes  appendant  to  the  chi4)d,  by  reason  that  the  Queeu 
had  particularly  enumerated  what  she  intended  to  grant :  so  9  EL  the  King 
had  a  manor  which  extended  into  three  vills  5  if  the  King  grant  his  manor  in 
one  of  the  vills,  then  nothing  would  pass. 

Montague,  C.  J.  If  more  should  pass  than  the  Queen  specially  recites,  then 
the  interest  of  the  Queen  in  her  grant  would  not  be  observed.  —  Houghton. 
If  the  King  grant  his  manor  of  Dale,  and  also  two  closes  by  name,  yet  all  the 
manor  passes :  so  if  he  grant  a  rectory  necnon  decimaa  in  such  a  place,  vrithin 
the  rectory,  yet  the  whole  rectory  passes,  and  also  all  the  tithes ;  but  it  is 
otherwise  in  the  case  at  bar,  for  tithes  are  not  properly  appendant  to  a  chapd. 

And  Houghton,  J.  Montagus,  Ch.  J.  and  Doddbbidob,  J.  agreed. 

Bridgman.  We  have  averred  that  the  tithes  which,  &c.  were  appurtenant  to 
a  chapd.  And  by  Dodder idge,  it  is  true,  but  the  intent  of  the  Queen  appears 
to  pass  no  more  than  the  site  of  the  chapel  by  these  words,  cum  pertinentUs; 
for  she  grants  capeUam  iliam  fundatam,  SfC,  cum  pertinentiu,  so  that  the  word 
Jvndatam  indudes  solely  the  site  of  the  chapd,  and  this  word  explains  the  other 
cum  pertinentiis.  But  perhaps  it  would  have  been  otherwise  if  this  wordyim- 
datam  had  been  omitted ;  and  aU  the  judges  thought  that  if  the  King  granted 
capdlam  cum  pertinentm,  that  all  the  tithes  appendant  thereto  would  pass, 
Sut  for  the  reafons  aforesaid,  judgment  was  given  for  the  plaintiff.    RoUe» 

Houghton.  If  the  King  grant  a  manor,  and  such  a  close  which  is  appur- 
tenant to  the  manor,  this  particularisation  of  the  close  shall  not  hurt,  ror  all 
closes  pared  pass  wdl  enough.  So  if  there  be  a  grant  of  the  rectory  and 
tithes  cSf  such  and  such  a  place,  yet  the  whole  rectory  passes,  for  these  are  natural 
parts  of  the  manor  and  rectory  $  but  tithes  are  not  natural  parts  of  a  chapd, 
although  they  be  appurtenant  by  usage. 

Montague.  A  manor  and  a  rectory  are  nomina  cottectica,  which  have  thdr 
naturd  parts,  but  it  is  otherwise  here.  Besides,  the  King  has  expressed  his 
intention  in  the  grant,  and  confirms  his  grant  by  nomination  of  the  parts. 
Pakter. 

(1)  Qa.  omnium  itrrarum  dammiealmm,  .    (t)  Qu.  Unurd, 
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*^^'  E.  18  Ja.    A.  D.  1620.    B.  R. 

Sir  Edward  Coke's  case.  [2  Ro.  Rep.  l6l.]  1  Gw.  375. 
A  portion  of  T»£TW££N  the  lessees  of  Sir  Edward  Cdke  and  tbe  Eari  of  Warwick,  h 
be^ckiT  t  b*'  "^  ^**  agreed  by  the  coart  and  the  oonnsel  for  both  parties^  that  if  one  bate 
aunionof  the  ^  portion  of  tkhes  out  of  a  rectory^  and  afterwards  pwchaae  the  rectory,  diat 
rectory,  for  by  this  the  portion  df  tithes  is  not  extinct,  bat  remains  gra&table.  And 
(Houghton  nid)  HovoBTON,  J.  gave  this  reason  for  it  -,  viz.  for  that  the  portion  ^  tithes  might  be 
^r*h!r!lir»  '^'^^^  ancient  than  the  rectory,  and  that  the  rector  of  ancient  time  had  no  tide 
waentOwnOie  ^  ^^^  tithes ;  for  before  the  eonncil  of  Latetan,  every  one  might  pay  his  tithes 
lectoiy,  and  fo  ^  whom  he  wouid.  And  Montaoub,  C.  J.  saUl,  that  it  was  a  position  in  the 
the  rector  of  an-  time  of  King  John,  that  one  ecclesiastic^  and  spiritual  man  ought  not  to  pay 
caent  time  have  tithes  to  anotlier  ecclesiaatical  man,  for  eeckiia  ecclaut  dedmas  sohere  non  ddkt ; 
^^a^T  be  ^^  ^^  ^^^^  ^  bar  was  the  case  of  an  ecdesiastical  person,  m.  of  apHor  who  had 
fere  tbeooanrii  ^^^^  fK'ftion  of  tithes,  and  also  the  rectory.  And  in  this  case  a  mie  was  ieried 
of  Lateran,  one  ^  the  time  of  King  John,  upon  an  assise  of  darrein  presentmaU ;  and  Boi»- 
might  pay  hit  DERfDOK,  J.  said,  that  he  bad  seen  divers  fines  of  the  same  kind  of  such  ancient 
k^^  'tr^^°'    ^"^^ '  ^^  ^  ^^^^  ^^^^  ^^  there  was  great  debate  among  the  ooonael,  where 

Mm^nriM.       ^  bishop  mi^es  a  lease,  &c. 
Ch.  jT^Jt  Ckwentry  said,  that  it  was  affirmed  in  Barsdak  and  Smkh^s  case,  ( 1 )  that  where 

was  a  position  in  a  Vicarage  was  endowed  de  omnihus  decimis  garbantmy  that  that  indndcs  hay 
the  time  of  King  also :  and  all  the  judges  said,  that  that  case  was  aided  by  a  custom,  -viz.  that 
John,  that  one  ^^  ricsT  had  always  after  the  endowment  used  to  have  tithe-hay,  and  that 
manonghtnot    ^«*w  wc  true  case. 

to  pay  tithes  to  another  ecclesiastic.  Where  a  v}car  was  endowed  de  decimis  garburum,  and  had  tithes  of  bay ; 
held  that  it  was  by  reason  of  a  custom  that  he  had  always  taken  it. 

(1)  Anti,  141. 

M.  l8Ja.A.D.  1620.  C.  B. 
Slade  V.  Drake.  [Hob.  295.]  MS.  Calth.  2  Ro.  250.  W.  Jo.  6. 

Noy,  97.  1  Gw.  385. 
1.  In  a  decla-     TJ  OGER  SLADE  brings  a  prohibition  against  John  Drake,  Esq.  hrmer 
'roWbition  ^^  *^®  rectory  of  Axminster,  and  declared,  that  whereas  Richard  Gill, 

Se  qoestion  ^*^^  abbot  of  the  monastery  of  Newham,  in  the  county  of  Devon,  was  seised 
was,  whether  it  ^^  ^  messuage  and  divers  lands,  (meadow  and  pasture)  parcel  of  the  possessions 
were  sufficient  of  that  monastery,  to  the  time  of  the  dissolution  in  fee :  and  whereas  also  the 
for  tlic  patentee  same  abbot,  by  himself  and  his  ^mers,  at  the  time  of  the  same  dissolution,  did 
^ate^'mona  ^^^^  ^^^  ^^^^^  ^^  same,  acquitted  and  discharged  of  all  manner  of  tithes,  and 
tery  (ba?foand-  ^  seised  surrendered  the  same  30  H.8.  and  then  recites  the  clause  of  discharge 
ed  within  time  of  tithes,  in  the  statute  of  31  H.  8.  and  then  brings  down  the  land  by  descent 
of  memory,  and  to  Queen  Elizabeth,  and  from  her  to  the  Duke  of  Norfolk,  and  from  him  to 
***bte^*'f^T*^'"  '^^  ^^^  William  Howard  :  And  that  he,  by  indenture  enrolled  in  the  chan- 
chafffc* by  pre-  ^^^'  within  six  months,  did  bargain  and  sell  the  same  unto  the  Lord  Petre 
scription,  nor  ^°^  ^^^  ^^»  ^  ^^^'  ^^^  ^^^7  demised  it  unto  Slade,  the  plaintiff,  and  then 
consequently  Drake,  the  defendant,  did  sue  him  in  the  consistory  court  of  the  bishop  of 
by  uniiy^  to  al-  Exeter,  for  tithes  of  wheat  and  other  grain,  against  the  form  of  the  said 
lege  that  the  ab-  statute. 

lands  dis-  ^  Whereupon  the  defendant  demurs   in  law   generally,  and   prays  a  con- 

charged  of  tithes  fiultation. 

at  the  time  of  Upon 

the  dissolution,  without  shewing  how. 

S.  If  a  temporal  man  succeed  a  spiritual  body  m  discharge,  as  npon  51  H.  8.  It  is  to  be  reckoned  hi  a  spiri- 
tnal  person  or  body,  not  temporal. 

3.  Laymen  may  be  discharged  of  tithes  in  kind  by  paying  compositioni  for  then  in  money :  so  land  held  or 
enjoyed  by  parsons  or  yicars  in  lien  of  them,  by  grant  of  the  parson,  patron,  and  ordinary. 

4.  Though  unity  by  preiKiription  be  good  primd  facie,  and  be  now  used  for  a  discharge,  yet  it  isl  not  so  for 
Itself,  but  for  a  more  perfect  discharge  that  shall  be  presumed,  though  it  cannot  be  found  for  the  inliniteness  and 
impossibility  of  search  of  things  beyond  memory. 

5.  Discbarge  in  abbots  must  now  be  proved  dportmori,  for  no  roan  living  can  now  speak  to  the  tise  of  the 
abbots^  &c. 

6.  If  the  prohibition  be  faulty,  yet  no  consultation  shall  go,  if  it  appear  to  die  court  that  the  suit  in  the  spiri- 
toal  court  was  not  well  founded,  as  it  was  there  heard,  though  he  might  have  had  a  suit  in  another  manner. 
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Upon  this  case,  after  solemn  argument,  judgment  was  giren  for  the  de-         1620. 
fendant,  and  a  consultation  awarded }  Warburton  dissenting.  8LADst;.DBAKX, 

In  the  argument  of  this  case,  I  made  two  great  points.  ~     ^ 

The  first,  whether  the  declaration  were  good  or  no,  and  I  held  it  not  good. 

The  second,  whether  ^e  fault  of  declaration  were  in  the  substance,  so  that 
advantage  might  be  taken  of  it  upon  a  general  demurrer :  and  I  held  the  fault 
substantial.  I  first  professed,  if  my  judgment  should  take  counsel  of  my  inte- 
rest or  affisction,  I  should  be  of  another  mind  3  but  I  was  bound  within  former 
rules  of  justice,  precedents,  religion,  and  prudence.  Justice,  suum  euique 
tribuere,  tithes  to  whom  tithes  belong.  Precedent,  9tare  super  iemitcu  anH^ 
quas.  Religion,  merith  summa  habetw  ratio,  qtuz  pro  religionefacii.  Prudence, 
quod  dubitiu  ne  feeeris.    De  nan  opparenHbus  et  non  existentibus  eadem  est  ratio. 

Now  to  the  first  point.  Littleton  says,  that  the  pleading  is  the  honourable, 
commendable  and  profitable  part  of  the  law,  and  by  good  desert  it  is  so.  For 
cases  arise  by  chance,  and  are  many  times  intricate,  confused,  and  obscured, 
and  are  cast  into  form,  and  made  evident,  clear,  and  easy,  both  to  judge  and 
jury^  (which  are.  the  arbitrators  of  all  causes)  by  good  and  fair  pleading.  So 
that  this  is  the  principal  art  of  law,  for  pleading  is  not  talking ;  and  therefore 
it  IS  required  that  pleading  be  true'}  that  is  the  goodness  and  virtue  of  plead- 
ing 'y  and  that  it  be  certain  and  single,  and  that  is  the  beauty  and  grace  of 
pleading. 

Therefore  the  law  refuses  double  pleading,  and  negative  pregnant,  though 
they  be  true,  because  they  do  inveigle,  and  do  not  settle  the  judgment  upon  one 
point. 

Therefore  first  general  pleading  is  disallowed  though  it  be  in  matters  of  fact, 
as  a  covenant  to  make  estate  by  the  advice  of  J.  S.  he  must  shew  what  advice 
he  gave,  26  H.  8.  1.  16  E.  4.  9. 

Conctition  that  the  obligee  sbaU  enjoy  an  office  according  to  a  grant  of  letters 
patents,  he  must  not  plead  in  hac  verba,  but  be  must  shew  the  effect  of  the 
letters  patents,  and  the  enjoying  accordingly. 

But  because  it  has  been  said,  this  is  a  spiritual  act  (which  yet  I  grant  not  to 
be  so)  he  that  pleads  deposition  of  an  abbot,  he  shall  plead  before  what  ordi- 
nary, 9  E.  4.  24. 

So  debt  upon  lease  of  a  vicatage,  the  defendant  pleading  a  sequestration, 
must  shew  by  what  ordinary,  for  what  causes,  as  for  non-residence  or  the  like, 
and  legal  process  of  sequestration,  5  E.  4.  29. 

So  union  of  chapel  must  be  shewed,  by  whom ;  scil.  the  pope  or  bishop, 
not  generally,  concurrentibus  its,  &c.  1 1  H.  7.  8. 

In  pleading  a  divorce,  you  must  shew  before  whom  it  was,  and  set  forth  the 
cause  of  divorce,  11  H.  7.  27.  but  all  the  proceedings  you  shall  not  need,  as 
you  should  of  a  recovery  at  the  common  law,  21  £.  4.  And  therefore  in 
Specofs  case,  5  Co.  57.  the  bishop  cannot  plead  cause  of  refusal,  schismaticus 
inveieratus :  nor  upon  the  statute  4  H.  4.  that  a  man  was  defamed  of  heresy. 
But  they  must  specify  the  schism  and  heresy,  though  they  may  be  matters  of 
mere  spiritual  cognizance.  See  Dyer,  8  Eliz.  154.  Haunter  of  taverns,  player 
at  unlawful  games,  et  ob  alia  diversa  crimna  criminosus. 
'  For  this  is  regular  for  difierence  between  the  King's  courts  and  the  courts 
ecclesiastical,  that  though  a  spiritual  cause  cannot  originally  and  primitively, 
fall  into  the  King's  couit ; 

As  for  calling  of  a  man  heretic  he  shall  not  have  an  action  of  the  case, 
20  H.  8.  yet  if^  civil  action  be  well  commenced,  as  in  the  case  cited,  a  quare 
imped,  or  an  action  of  false  imprisonment,  if  any  thing  fall  incidentally,  that  is 
spiritual,  the  King*s  court  shall  continue  the  plea  upon  it,  either  by  jury  or 
demurrer,  except  in  case  where  the  law  has  provided  trial  by  ecclesiastics  ;  as 
by  the  issue  upon  bastardy,  n  ungues  accauple,  kc,  literature,  and  the  like.  In 
^hich  case  the  bishops  are  not  judges,  but  ministers  of  the  King's  courts,  as 
other  kind  of  triers  are ;  whereupon  the  court  proceeds  to  judgment,  accord- 
ing to  their  certificates  and  trials.  But  on  the  contrary,  if^a  case  begin  well 
in  (he  spiritual  court  as  being  spiritual,  and  a  point  fall  incidentally,  that  is  of 

temporal 
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1620.       .temporal  cowmiice^  it  is  dean  contrary ;  for.  the  trial  U  called  froia  them  as 
«LADs«.i>RAKg.  in  daily  experience,  in  prescription  and  limits  of  parishes,  in  suits  of  tithes.    -^ 

Now  if  it  be  a  point  of  discharge,  that  is  to  be  pleaded  as  this  case  is,  it 

must  ever  be  pleaded  specially,  and  shewed  to  the  court  how  the  discharge  is  ; 

for  it  is  no  discharge  it  it  be  not  sufficient,  and  the  sufficiency  is  matter  of  law, 

and  therefore  must  be  seen  and  judged  by  the  court.    As  is  22  F.  4.  foL  40. 

^and  Mansefs  case,  2  Co.  3. 

Now  touching  the  dischai^ng  of  tithes  themselves,  and  the  pleading  of 
them  at  the  common  law ;  it  is  to  be  observed,  that  they  are  things  of  commoa 
right,  and  do  of  right  belong  unto  the  church.    And  therefore,  though  it  be 
true,  that  before  the  council  of  Lateran,  there  were  no  parishes,  nor  pariah 
priests  that  could  claim  them,  but  a  man  might  give  them  to  what  spiritual 
person  he  would,  yet  to  the  church  he  must  give  them.    Yet  since  parishes 
were  erected,  they  are  due  to  the  parson,  (except  in  spiritual  r^ular  cases) 
or  vicar  of  the  parish  5  and  therefore,  when  you  have  a  prohibition  of  dis- 
charge of  tithes,  you  must  consider  it  is  a  plea  in  bar  against  common  right,  to 
a  demand  of  tithes,  which  is  a  common  right,  though  they  be  in  several  oomts, 
as  by  a  release  either  in  deed  or  law. 

Now  then  if  you  will  discharge  a  just  demand,  you  must  satisfy  the  court  of 
your  discharge  3  consider  then  the  kinds  of  discharge  of  tithes,  the  persons 
capable  of  them,  and  the  means  how. 

The  persons  or  bodies  capable  of  them,  are  either  spiritual  or  temporal. 

Temporal,  I  say,  when  they  were  temporal,  when  the  discharge  did  first  vest 
in  them ;  for  otherwise  if  the  temporal  man  succeed  a  spiritual  body  in  dis- 
charge, as  upon  the  statute  31  H.  8.  it  is  to  be  reckoned  in  a  spiritual  parson 
or  body,  not  in  temporal. 

The  spiritual  person  had  four  ordinary  ways  of  discharge ;  that  is,  first, 
bull  of  the  pope  J  secondly,  composition;  tlurdly,  prescription;  and  these 
were  absolute. 

Fourthly,  order ;  and  that  was  limited  so  long  as  land  remained  in  the  mar 
nurance  of  the  religious  persons  themselves ;  and  these  were  the  Cistertians, 
the  Templars,  and  &e  Hospitallers  or  Hierusalomitans ;  but  unity  of  possession 
of  the  parsonage  appropriate,  and  the  land  titheable  was  no  discharge,  nor  so 
holden  at  the  common  law ;  but  how  that  came  into  use,  and  upon  what 
reasons,  and  with  what  cautions,  and  how  deduced  in  pleading,  I  shall  speak 
after  when  I  come  to  the  statute  of  31  Hen.  8. 

Now  clearly  at  the  common  law,  the  spiritual  person  could  not  claim  his 
discharge  by  bull,  composition,  or  order ;  but  he  must  plead  it  with  his  ground 
and  reason  specially ;  but  his  discharge  by  prescription  was  allowed  him 
without  any  other  reason,  because  he  was  a  person  capable  of  such  discharge. 
And  so  the  original  was  probable,  and  therefore  the  prescription  was  allowed 
him  as  in  other  cases  immemorial  whereof  the  original  cannot  be  found,  but  is 
ever  presumed  just. 

Now  temporal  persons,  (not  to  speak  of  the  King  which  was  a  special 
case,  22  Ass.)  had  two  ways  to  obtain  tithes,  or  to  discharge  tithes ;  the  first 
was  by  grant  of  the  parson,, patron,  or  ordinary  5  the  other  was  by  a  prescrip- 
tion ',  but  that  was  ever,  not  prescriptio  simplex,  but  composUa,  not  a  prescrip- 
tion single  but  compounded,  difiering  fix>m  the  case  of  the  spiritual  persons. 
And  so  is  Piggot  and  Herons  case.  (1) 

And  so  are  the  common  cases  where  men  have  the  discharge  of  tithes  in  kind 
by  paying  oomjpositions  for  them  in  money,  or  land,  or  pension,  held  or  enjoyed 
by  parsons  and  vicars  in  lieu  of  them,  8  £.  4.  F.  N.  B.  &c. 

But  now  note  a  strange  anomdum  in  this  case,  tithes  differing  frcnn  all  other 
cases  in  law. 

For  whereas  prescription  and  antiquity  of  time  fortifies  all  other  titles  and 
supposes  the  best  beginning  that  law  can  give  them ;  in  this  case  it  works 
clean  contrary.  For  whereas  a  grant  of  a  parson,  patron,  and  ordinary,  is  good 
of  itself,  without  any  recompense  or  consideration,  when  it  runs  out  to  pre- 
scription^ it  dies  and  perishes ;  whereof  no  other  reason  is  given  bat  that  our 

(1)  Anil,  135. 
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books  say  that  a  man  may  prescribe  iamododecimandi  but  not  in  non  deckmmdo:         16201 
and  this  is  iafnevorem  eccleskt,  lest  laymen  should  spoil  the  church.  •LADso.DBAxt* 

But  I  will  make  another  reason  not  dissonant  from  law.  ^^^ 

There  are  presumptions  of  law  so  violent^  as  though  they  be  false^  a  man 
should  not  be  received  to  ayer  against  them  as  in  Viprcscipe.  The  tenant  pleaded 
himself  yillein  to  T.  S.  and  that  he  has  nothing  but  his  villenagej  the  de- 
fendant had  no  rraly  though  it  were  fiedse,  but  his  writ  must  needs  abate  till 
the  statute  of  37  £.  3.  did  admit  the  counterplea  5  MoHsets  cast,  and  16  H.  7. 
So  in  replevin^  if  upon  advowry  the  tenant  disclaim,  he  shall  have  judgment, 
though  it  be  false ;  for  the  law  belieyes,  that  these  parties  wiU  not  do  them- 
selves wrong  in  so  high  a  degree. 

The  like  reason  moves  in  this  case  ;  the  law  presumes  violently  that  a  lay- 
man cannot  be  absolutely  discharged  of  tithes  ;  and  therefore  will  not  allow  a 
prescription  of  such  discharge,  holding  it  more  reasonable  that  some  one  man 
should  suffer  a  mischief  to  lose  such  a  privilege,  being  so  improbable  and  of  so 
dangerous  consequence,  than  for  this  particular  to  admit  a  spoil  of  the  church 
and  a  decay  of  religion,  according  to  the  rule,  onme  magnum  exemplum  ahquid 
hahet  ex  iniquo,  quod  pubUcd  vHUtate  compensatur. 

So  though  you  shall  be  allowed  your  discharge  by  grant  when  it  appears, 
yet  when  it  appears  not,  ttabitur  prosiumptumi  donee  probetur  in  contrarium. 

Now  the  common  law,  as  touching  the  discharge  of  tithes,  and  the  forms 
of  pleading  of  it,  stands  thus.  The  next  question  is,  what  change  the  statute 
of  31  H.  8.  of  monasteries  has  made  in  that  behalf. 

And  I  am  of  opinion  that  it  has  made  two  main  changes  : 

The  first,  that  it  has  by  force  of  the  clause  of  discharge  preserved  and  con- 
tinued certain  discharges  that  were  before  the  statute,  that  is  by  bull,  com- 
position and  order,  and  conveyed  them  over  to  the  King  and  lay  persons,  which 
else  would  have  vanished  and  dissolved  with  the  spiritual  bodies  themselves 
whereunto  they  were  annexed. 

The  next  is,  that  it  has  created  and  made  one  new  discharge  which  was 
not  before  at  the  common  law,  that  is  the  unity  of  the  possession  of  the  par- 
sonage and  the  land  titheable  in  one  hand. 

And  this  was  long  controverted  and  now  is  a  received  opinion,  by  the  deter- 
mination of  the  King*s  courts  to  be  df  lege,  a  discharge  within  the  meaning  of 
the  law,  as  the  divines  say  that  articles  are  made  dejfide  by  the  determination 
of  the  church. 

But  in  this  case  of  unity  four  things  are  to  be  observed  : 

First,  that  it  is  no  discharge  of  tithes  but  (as  it  is  well  observed)  a  discharge 
of  the  payment  of  tithes  5  and  therefore  if  it  be  pleaded  by  way  of  discharge, 
generally,  and  the  jury  find  nothing  but  a  perpetual  unity,  it  is  found  against 
the  pleader,  and  so  much  is  agreed  in  Priddle  and  Napier  s  case.  (1) 

It  is  no  discharge  except  it  be  by  prescription. 

If  it  be  perpetual,  yet  if  it  be  alleged  that  the  abbot,  or  his  farmer,  paid 
tithes,  that  destroys  the  prescription,  because  that  proves  that  there  was  no  real 
discharge,  but  a  non-payment  by  unity  only  :  yet  a  unity  by  prescription  is 
good  primdfaae,  but  not  of  itself,  but  in  contemplation  of  a  perfect  discharge, 
diat  shall  be  supposed  though  it  cannot  be  found  for  the  innniteness  and  im- 
possibility of  search  of  things  beyond  memory. 

I/astly,  though  unity  perpetual  be  allowed,  yet  it  is  not  well  pleaded  except 
you  add  that  raiiane  inde  they  held  discharged  of  payment  of  tithes  time  out  of 
mind  ;  for  though  the  unity  shall  be  traversed,  and  not  that  conclusion  or  con- 
sequent, yet  that  conclusion  fixes  it  to  the  statute,  and  answers  the  real  and 
perfect  discharge  that  is  presumed  under  the  unity,  to  which  the  unity  itself  is 
out  augmentative  ^  but  yet  I  am  of  opinion,  it  is  but  a  fault  in  form,  which 
wiU  be  cured  by  a  verdict  or  general  demurrer. 

•This  discharge  by  unity,  being  the  only  discharge  that,  is  created  and  made 
of  new  by  this  statute,  all  other  discharges  are  not  otherwise  preserved  but  by 
these  words,  ["That  the  King,  his  heirs  and  successors,  and  such  persons, 
"^  their  heirs  and  assies,  which,  &c.  shall  have  and  hold  them  according  to 

"their 
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1620.         '^  Uieir  estates  and  titles,  discharged  and  acquitted  of  payment  of  tithes,  as 
si.ABSff.DBA«B.  *'  freely,  and  in  as  large  and  ample  manner  as  the  said  ahbot,  &c.  had  or  held 
~     ~         *'  the  same  at  the  day  of  the  dissolution  of  the  same/']  s.  21. 

So  first,  it  is  plain  that  this  cause  gives  neither  new  discharges  nor  enlarges 
the  old>  hut  continues  and  bounds  them  within  the  limits  of  those  that  were 
enjoyed  by  the  abbots  both  by  word  and  meaning,  according  to  the  cases,  tot, 
tanta,  SfC,  For  though  unity  (as  has  been  said)  be  now  used  for  a  discharge, 
yet  it  is  not  so  for  itself,  but  for  a  more  perfect,  which  is  presumed  though  it 
appear  not. 

Now  this  being  the  substance  and  body  of  this  clause  in  word  and  meaningj 
it  is  strange  it  should  be  moved,  that  out  of  this  clause  may  be  drawn  a  conceit 
of  a  liberty  given  to  the  possessors  of  abbey  lands,  to  plead  their  discharges  in 
other  form,  and  with  more  generality  and  favour,  then  the  abbots  themselves 
had  in  those  cases  \  against  which  the  reasons  were  many. 

First,  the  word  is  expressly  touching  the  having  and  holding  of  them,  not 
a  touch  nor  a  glanqe.oi  the  pleading  of  them,  which  is  merely  heterogeMeum,    . 

Secondly,  if  these  words  should  be  extended  to  pleading,  it  would  turn  ex- 
pressly against  them  3  for  then  it  must  be  understood,  that  they  shall  have  the 
Denefit  of  pleading,  in  as  large  and  ample  manner  as  the  abbot  had..  Which 
implies  a  negative,  that  it  shall  be  in  no  other  nor  larger  manner  3  for  the  rule 
is,  that  affirmatives  in  statutes  that  introduce  new  laws,  do  imply  a  negative 
of  all  that  is  not  in  the  purview. 

And  therefore,  in  Amy  TownseMcT^  case.  Plow.  111.  it  is  adjudged,  as  it  has 
been  since,  that  where  one  comes  to  a  possession  by  a  use  out  of  a  state  dis- 
continued, so  that  the  entry  was  not  lawful  to  the  cestui  que  use,  such  a  pos- 
session works  no  remitter  3  because  the  statute  appoints  the  possession  in  the 
same  manner  and  form  (which  imports  a  negative,  and  no  other)  as  are  in 
use. 

So  the  statute  Westm,  2.  appoints  that  the  demandant  in  a  quod  si  deforceat 
may  vouch  ac  si  esset  tcnens  ;  if  in  the  first  action  he  could  not  vouch  as  if  it 
were  scire  fac,  then  cannot  he  vouch  in  the  quod  si  deforceat^  being  demandant, 
14  H.  7.  18. 

Thirdly,  if  you  dball  admit  this  exposition  upon  this  clause,  you  must  admit 
it  also  upon  the  body  of  the  law,  upon  the  like  words,  whidi  are  thus :  the 
King  shall  have  and  hold,  to  him,  his  heirs  and  successors,  all  monasteries,  and 
all  their  lands,  tenements,  rents,  and  in  as  large  and  ample  manner  as  the 
abbots  had  the  same,  at  the  time  of  the  dissolution ;  so  then  it  shall  suffice  to 
plead  that  the  abbot  was  seised  of  a  rent  charge  out  of  my  land  at  the  time  of 
the  dissolutiout  &c.  without  shewing  any  other  title.  And  so  of  other  statutes  j 
and  this  kind  of  pleading  has  the  same  pretence  of  loss  of  writings,  of  grants, 
of  rents,  reversions,  and  the  like,  and  infiniteness  of  search,  and  more  than  the 
case  of  bulls  and  the  like. 

4.  This  form  of  pleading,  that  lies  so  open  and  obvious  in  words  of  the  statute, 
and  was  so  easy  and  pleasing  to  them  that  sought  dischaige,  was  never  to  this 
day  amongst  so  many  busy  wits  ever  offered  in  any  authentical  pleading, 
much  less  received  the  least  allowance,  by  the  opinion  of  any  learned  or  grave 
man  5  but  the  contrary  by  the  specification  of  the  discharges,  except  in  the  case 
of  prescription  5  and  yet  in  the  case  of  unity,  though  it  be  by  prescription,  it  is 
also  specified. 

5.  Lastly,  this  were  to  take  a  statute  contrary  to  the  common  law,  which 
trusted  not  laymen  with  their  prescriptions  5  and  yet  now  you  will  trust  them 
without  prescription,  with  that  that  belongs  to  the  court  to  judge.  And  this  is 
against  a  main  rule  in  expounding  statutes,  especially  in  Odious. 

So  no  man  but  can  see  what  absurdities  would  follow  by  admitting  b  change 
of  regular  forms  of  pleading,  to  vulgar  speech  used  in  acts  of  pariiameiit,  to 
express  the  meanings  which  are  every  day  by  the  judges  extended,  restrained, 
and  changed,  accoraing  to  a  better  rule  of  reason  and  justice  than  the  words 
bear.  And  if  the  words  rule  not  in  substance,  much  less  in  the  forms  of  pleading, 
which  is  the  act  of  law,  as  has  been  said :  and  this  precedent  of  irr^;ularity  of 
pleading,  is  as  ill  in  consequence  as  the  principle. 
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So  tlijB  itatute  of  4  H.  4.  of  heresy  before  mentioned,  was  not  pleaded  as  the         1620. 
statote  west  in  geoerol^  bi|t  the  heresy  speciidiy  assigaed.  sb4i>Bv.i>BASB. 

Now  take  the  statute  34  H.  8.  cap.  20.  that  provides»  that  if  the  tenant  in 
tail  of  the  gift  and  provision  of  the  King,  suffer  a  common  recovery,  the  rever- 
sioQ  or  remainder  then  being  in  the  King,  that  such  recovery  shall  not  bind  the 
heirs  in  tail^  but  that  they  may  enter  after  the  death  of  the  tenant  in  tail ;  will 
any  man  say  that  the  heir  may  plead,  that  his  ancestor  was  tenant  in  tail  of  the 
King's  proyisifin  and  leversion  or  remainder  in  the  crown^  when  he  suffered  the 
recofvety} 

So  in  the  case  of  1 1  H.  7.  cap.  20.  if  any  woman  (being  tenant  in  tail  of  the 
g^  of  any  the  ancestors  of  the  husband)  discontinued,  the  same  shall  be  void, 
and  that  it  shall  be  lawful  to  the  parson  to  whom  the  interest  after  the  death  of 
the  woman  shall  appertain  to  enter:  will  any  man  say  that  it  were  well 
pleaded  in  these  words,  without  shewing  how  the  estate  grew,  or  how  the  dis-* 
continuance  was  made?  and  yet  he  that  is  to  take  the  benefit,  may  be  a  strangeif 
to  the  conveyance  j   as  upon  a  covenant  to  raise  the  use. 

8o  upon  the  statute  33  Hen.  8.  of  conditions>  these  are  no  mischiefe  to  the 
discharges  that  were  before  time  of  memory  of  all  sorts ;  for  they  must  bo 
maintaioed  and  pleaded  by  prescription,  even  unity  itself  may  be  so.  Neitbes 
ia  there  any  mischief  in  effect  to  those  discharges,  which  were  created  since 
memory,  if  they  be  true,  and  the  original  unknown ;  for  they  may  be  both  sup^ 
posed  and  pleaded  by  prescription  :  for  they  had  their  effect  of  discharge,  and 
the  prescription  cannot  be  impeached,  but  by  shewing  a  late  original  of  such 
discharge,  which  if  the  adversary  can  shew,  the  party  himself  may  much  better : 
so  then  there  remains  no  prejudice  but  in  one  case,  where  there  can  be  no  rea^ 
sooable  presumption  of  a  lawful  discharge,  which  is  where  there  cannot  pos- 
sibly be  a  discharge  by  prescription,  that  is,  where  eithw  the  abbey  was  foundedji 
or  the  lands  purchased  to  the  abbey  since  memory;  in  which  case  to  presume  a 
discharge  even  to  the  last  times,  where  there  is  no  appearance  of  it,  is  as  much 
at  to  say  all  abbies  have  discharges  for  all  their  lands,  which  may  be  extended 
even  to  orders  that  had  discharges  thereby  for  their  own  manurance  i  for  they 
might  also  obtain  by  bull  or  otherwise,  general  and  absolute  discharges ;  and 
this  may  be  concluded,  that  if  this  form  of  pleading  be  once  received^  you  shall 
have  all  others  left,  and  this  only  used ;  which  is  one  of  the  weightiest  reason^ 
that  makes  me  explode  it,  considering  the  busy  wits,  that  have  used  all  means 
to  wiu  discharges  and  forms  of  pleading  to  that  purpose,  and  yet  |)ev^  took 
boldness  to  offer  this ;  and  what  needed  all  the  labour  about  unity  by  prescript 
tion,  or  without  prescription,  if  they  might  have  pleaded  discharges  at  the  time 
of  the  dissidution }  for  it  is  easy  to  prove  a  non-payment,  by  reason  of  a  unity 
for  any  time ',  and  non-payment  is  the  common  evidence  for  the  proof  of  a 
discharge  sufficient,  which  may  be.  {»oved  when  a  perpetual  unity  cannot  be. 

Discharge  in  abbots  must  now  be  proved  a  posteriori,  for  no  man  living  can 
now  speak  to  the  time  of  abbots.  As  to  the  case  of  Wimbish  and  Talboyes  ;  i^ 
is  no  authority ;  for  the  judges  are  divided  two  to  two.  Secondly,  both  parties 
pleaded  there,  viz.  covin  and  deceit  were  matter  of  fact. 

And  as  to  the  case  of  Strata  Marcella ;  that  is  no  authority  at  all ;  for  no 
judge  speaks  a  word  to  that  point,  and  the  judgment  passes  against  Um  that 
pleaded  so.  But  that  indeed  was  upon  another  reason  and  point.  And  as  to 
C^*s opinion  in  this  case  of  the  Bishop  of  Caid€rbury,2AS*(l)  I  answer.  Firsts 
that  the  opinion  makes  not  at  all  to  the  judgment  of  the  case,  to  say  that  by 
the  statnte  31  such  a  discharge  may  be  pleaded. 

Next,  it  is  no  part  of  the  resolution  of  the  court>  but  an  addition  of  his  owui 
and  that  sudden  and  interposed. 

Thirdly,  it  is  so  imperfectly  set  down,  that  the  prior,  &c.  so  it  may  be  the 
prior  and  his  predecessors. 

And  that  such  an  allegation  is  commonly  used  in  prohibitions,  which  argues 
plainly,  that  either  he  mistook  the  practice,  or  the  book  mistook  him,  which  I 
rather  believe,  which  is  made  the  ground  of  his  opinion;  for  there  is  no 
authentic  precedent,  much  less  judgment  or  grave  opinion  to  that  purpose. 

(1)   illC<€/ll3. 

And 
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1620.  And  again  that  case  of  fiPificAef/er^in  the  same  book,  44.(1)  being 

•LAosv.i>RAit.  Pfriddlei  case,  coming  after,  10  Ja.  in  his  1 1  book,  44.  (2)  he  makes  these  ques- 
tions, that  if  an  abbfey  ha^e  been  time  out  of  mind,  and  an  appropriation  since, 
yet  they  may  prescribe  in  a  general  discharge ;  for  that  may  be,  though  a  unity 
come  after.  But  sap  he,  if  the  abbey  itseS  were  founded  since  memory,  then 
be  cannot  prescribe  at  aU  in  the  general  discharge;  and  so  leaves  it  as  a  case 
desperate,  where  the  abbey  was  founded  since  memory  j  which  yet  he  might 
easily  hare  relieved,  if  he  might  plead  a  discharge,  time  of  the  disaohitran, 
without  shewing  how;  which  is  either  a  retraction  or  an  explanation  of  his 
former  report. 

Now  to  that  which  was  well  moved  and  objected  by  my  brother  Hvtion,  that 
the  plaintiff  has  not  well  conveyed  himself  to  the  land  charged  with  tithes,  I 
hold  that  the  defmdant,  notwithstanding  that  defect,  cannot  upon  the  whole 
matter  have  a  consultation,  if  the  discharge  had  been  well  pleaded :  for  the 
title  of  the  land  is  not  in  question,  but  whether  the  land  be  discharged  or  no ; 
which  any  man  that  is  answerable  for  the  tithes,  may  plead  whether  he  have 
good  title  to  the  land  or  no  >  and  since  the  parson  in  this  case  has  sued  him  for 
the  tithe,  he  has  enabled  him  to  make  his  aefence,  either  by  plea  of  discharge 
in  the  ecclesiastical  court,  where  he  needs  no  title,  or  by  prohibition  to  the  9an.e 
efiect  in  the  King's  courts  which  is  in  Uen  of  it,  and  supposes  that  he  oiered 
his  plea  there. 

And  this  is  regularly  true,  that  if  the  prohibition  be  fieiulty,  yet  the  defendant 
shall  never  have  a  consultation,  if  it  appear  to  the  court  that  the  suit  in  the 
ecclesiastical  court  was  not  well  founded,  as  it  was  there  heard,  though  he 
might  have  had  a  suit  in  another  manner. 

And  therefore  M.  1  and  2  Eliz.  Dyer,  170,  (3)  one  sued  for  tithe  com  on  sixty 
acres  of  ground;  the  defendant  in  his  prohibition  said  that  all  was  barren  ground, 
and  paid  no  tithes ;  whereupon  issue  was  taken,  and  the  jury  found  that  thirty 
acres  were  so,  and  that  the  other  thirty  acres  were  barren,  but  yet  had  paid 
tithe  wool  and  lamb.  The  whole  court  thought  at  first  a  consultation  ought  to 
be  awarded  for  that  part ;  but  yet  upon  better  advisement,  they  resolved  the 
contrary ;  for  he  had  no  right  to  pursue  his  suit  for  com ;  and  by  the  same 
reason,  if  the  land  be  discharged,  he  ought  not  to  sue  for  the  tithes  of  it  any 
man,  whether  he  has  title  to  the  land  or  no. 

I  hold  the  declaration  grossly  faulty  in  another  point,  that  he  has  kid  no 
estate  of  the  discharge  of  tithes ;  for  he  has  not  said  that  Gill,  the  abbot,  was 
seised  of  the  land  in  his  demesne  as  of  fee  discharged  of  tithes,  but  has  made 
it  two  sentences,  that  he  was  seised  of  the  land  in  fee,  at  the  time  of  the  disso- 
lution discharged  of  tithes,  which  may  be  true,  if  it  were  but  for  that  year  by 
grant  of  parson,  patron,  or  ordinary. 

The  second  great  question  is,  whether  the  demandant  in  this  case  ought  to 
have  demurred  specially ;  for  the  plaintiff  has  laid,  l^at  the  land  was  dis- 
charged, which  the  ddfiendant  by  his  demurrer  may  have  seemed  to  have 
confessed. 

But  I  am  of  clear  opinion,  that  the  general  demurrer  notwithstanding,  the 
defendant  may  still  take  advantage  of  the  fault. 

The  words  of  the  statute  are,  that  the  judges  shall  proceed,  and  give  judg- 
ment according  as  to  the  very  right  of  the  cause  and  matter  in  law  shall  appear 
unto  them :  so  right  is  as  no  right,  if  it  appear  not  to  the  court,  as  we  proved 
in  the  case  of  Heard  and  BaskeroeUe,  that  not  shewing  of  a  deed,  or  not  pro- 
ducing the  letters  testamentary,  or  of  administration,  or  not  laying  a  place  of 
visne,  is  not  remedied  by  general  demurrer.  (4) 

^Jl)  Ami,  119.  («)  Anti,  «05*  (S)  Ante,  57. 

(4)  It  appears  from  Noy's  argument,  in       ment,  it  would  have  been  affirmed,  if  the  par* 
Dkhhaon  v.  Greenhall,  pott,  that  though  a      ties  had  not  previously  agreed.*' 
writ  of  error  was  brought  upon  this  "  judg- 
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M.  18  Ja..A.D«  16£0.    C  B. 
Barker  Y.  Cocker.    [Hob.  329.]    1  Gw.  385.  *^^' 

PETER  Barker^  vicar  of  Stower  Payne^  libelled  in  the  spiritual  court  for  In  a  Jibelp  the 
tithe-lambs  against  Robert  Cocker^  and  laid  that  there  was  a  custom  there,  parson  alleged  a 
that  all  lambs  ingendered^  fallen,  and  bred  upon  any  one  tenement  or  living  in  J^*f "  ?*V*lji 
the  same  parish,  although  they  belonged  to  several  owners,  have  been  cast  and  Q^n^„  in  the 
reckoned  together  as  if  they  were  but  one  man's,  and  the  tenth  or  tithe-lamb  parish  slioatd  be 
of  thein  so  counted  together  have  been  paid  for  tithe.  reckoned  toge- 

Whereupon  Henden  prayed  a  prohibition,  because  all  customs  against  com-  *'•*'"•  *"^  ^^ 
mon  right  are  triable  at  the  common  Uw.    Which  was  granted.    And  the  fojl  ^the" -held 
oomt  was  farther  of  opinion,  that  the  pretended  custom  was  unreasonable  and  that  oil  customs 
against  law,  for  by  these  means  it  might  fall  out  that  someone  might  have  but  were  to  be  tried 
one  lamb,  and  that  might  be  taken  for  tithe,  and  he  that  had  more  should  pay  at  common  law, 
nothing  at  alL  *         andihatsocha 

^  i-— ■^^^--_  custom  was  un- 

"'*"^^^^''~"  reasonable. 

M.  18  Ja.  A.  D.  1620.    C.  B. 
Jnon.    [Dy.  in  M.  277.  b.]  'l  Gw.  132.  n.  B.  N.  P.  189. 

IT  was  said  by  Uie  court,  that  the  council  of  Lateran  made  in  17  John,  It  was  said  by 
[See  2  Inst.  652.]  discharged  the  friars  of  the  order  of  Cwterttans;  and  the  court  that 
that  this  only  disdiarges  dl  possessions  then  in  their  hands,  and  not  others.        ^Tteran  wUch 

4fischar]ged  the  CistertiaDS,  was  held  17  John,  and  only  discharged  the  possessions  then  in  their  hands  and 
noolfam 

Hil.  18 Ja.  A.jy.  1621.    B.  R. 
Johnrni  V.  Parker.    [Cro.  Ja.  575.    2  Ro.  191.]  ^^2*- 

PROHIBrnON :  surmising  that  he  was  seised  in  fee  of  a  messuage,  one  Though  no 
hundred  acres  of  land,  twenty  acres  of  meadow,  sixty  acres  of  pasture,  agistment  tithe 
and  upon  them  kept  husbandry,  and  maintained  a  family  to  employ  in  bus-  ^  I*"®  *^'  ■ 
bandry,  and  to  maintain  the  plough  to  manure  and  till  (he  said  land  -,  and  used  bandrj  cattle^ 
to  rear  annually  colts  and  young  beasts  to  supply  the  stock  of  horses  and  oxen  jet  a  prescript 
for  the  plough  j  and  used  to  keep  upon  the  said  tenements  milch-kine,  but-  tion  to  be  dis-  . 
locks,  heifers,  and  sheep,  for  increase  of  stock,  and  maintenance  of  the  family  3  charged  thereof, 
by  the  labour  of  which  the  parson  had  the  greater  tithes  :  and  he  alleges  a  J^'on^n^to 
custom  that  they  used  to  dip  the  wool  from  the  necks  of  their  sheep  for  the  other^is  bad. 
preservation  of  the  sheep )  and  at  the  shearing  of  the  sheep  they  used  to  pay 
the  tenth  fleece  3  and  in  consideration  thereof  used  to  be  discharged  of  the  neck- 
wool  :  as  also,  that  every  parishioner  and  inhabitant  within  the  parish,  who 
kept  any  oxen,  steers,  or  bullocks  of  his  own,  or  by  way  of  agistment,  which 
are  to  be  employed  for  tilling  the  land,  used  to  be  discharged  from  the  payment 
of  tithes  for  them.    As  also,  that  if  any  keep  any  dry  heifers  fto  mppUmento 
stauri  vaccarum;  in  consideration  that  the  greater  number  of  calves,  and  quan- 
tity of  milk  and  dairy  is  thereby  increased,  to  be  discharged  from  the  payment 
of  tithes  for  such  dry  heifers,  &c.    And  bsue  was  joined  upon  the  several  pre- 
scriptions, and  found  against  the  plaintiff:  and  now  moved  in  arrest  of  judg- 
meDt,  that  notwithstanding  this  verdict,  no  consultation  should  be  granted ; 
frxr  as  to  the  first,  for  the  wool,  the  issue  is  ill  joined :  for  the  traverse  is,  absque 
Hoc' quod  m  consider fltione  inde  ;  that  they  are  discharged,  &c.     Sed  non  allo^ 
catur;  for  although  it  be  not  a  good  and  apt  issue,  yet  verdict  being  given,  it 
is  aided  by'  the  statute.    For  the  second  and  third  issues,  it  was  moved,  that 
lliey  are  no  more  than  the  law  appoints,  viz.  to  be  free  from  the  agistment  of 
cattle,  beinff  dry  cattle,  whereof  no  tithes  by  law  are  payable,  as  Pitz.  N.  B. 
53  £.    And  then  issue  being  taken  of  that  whereof  by  law  no  tithes  are  pay- 
able, no  consultation  shall  be  granted.     Sed  non  allocatur;  for  the  prohibition 
is  gnnmded'upon  the  prescription,  and  being  found  against  it,  that  they  have 
tisei  within  the  parish  to  pay  for  agisted  cattle ;  it  is  not  good  :  also  he  does 
jlot  claim  to  be  nee  for  cattle  agisted  of  his  own  proper  cattle,  but  generally 
for  all  cattle  agisted ;  which  Is  not  reasonable,  nor  stands  vmik  law :  and  it 
rots.  t.  X  was 
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was  afterwards  held^  that  these  prescriptions  being  found  agunst  the  plaintiff, 
consultation  should  be' granted  -,  and  so  it  was  adjudged  for  the  defendant. 

(Johnson  libelled  in  the  spiritual  court  for  the  profits  arising  from  the 
herbage  of  pasture  land  5  and  upon  prohibition  Parker  suggests  that  he  fed  this 
pasture  with  his  own  plough  cattle,  and  such  cattle  of  other  men  in  the  saioe 
vill  —  Nov,  Consultation  shall  be  granted  -,  for  although  a  man  shall  not  pajr 
tithes  for  the  beasts  of  his  plough,  yet  he  shall  pay  tithes  for  the  land  upon 
which  they  feed.  —  Dopdei^ioge,  J.  Where  I  agist  cattle,  and  take  the  beasts 
of  other  men  to  eat  up  my  pasture,  there  I  shall  pay  tithes  for  my  grass  j  but 
it  is  otherwise  with  the  grass  of  the  land  upon  which  I  depasture  my  own 
working  cattle.  George  Croke  cited  Skervington  and  FUetwootfs  casc,(l)  where 
a  man  agisted  the  beasts  of  others  in  his  meadow  ground^  for  which  he  had 
paid  hay  before,  it  was  resolved  that  he  should  not  pay  tithes  for  such  meadow 
ground  now  fed  with  other  men*s  cattle  after  harvest,  any  mpre  than  if  he 
had  depastured  the  land  with  his  own  beasts.    Et  adjoumatur,    MoUc,) 

E.  19  Ja.  A.  D.  16*1.  B-  R-     SwadUng  v.  Piw.  [Ceo.  Ja»  613.] 

Tithes  cannot  "KyECTIONE  firmce  of  a  lease  df  tithes  $  and  does  not  shew  thai  it  was  by 
pail  wiilioot  "^^  deed ;  and  because  tithes  cannot  pass  without  deed  .-  after  venlict  for  the 
deed.  plaintiff,  exception  being  taken  |br  this  cause,  it  was  ruled  to  be  ill,  and  ad- 

judged i^r  the  defendant 

M.  19  Ja.  A.  D.  1621.    C.  B. 
Poole  V.  Reynolds.  [Hutt.  57.  Winch.  1.  44.] 

In  prohibition  JOHN  POOLE  brought  a  prohibition  against  Richard  Reynolds,  fanner  of 
to  a  Kbel  by  a  the  moiety  of  the  rectory  of  Colleton,  with  the  chapel  of  Shute  annexed  to 

rector,  for  tithes  the  said  rectory :  and  the  surmise  was,  that  of  time  whereof  memory,  within 
of  lands  for-  ^^le  parish  of  Colleton  there  was  a  rectory  appropriate,  and  the  chi^l  of  Shute 
p^ment^of  a'  Annexed  thereto,  Et  una  vkaria  perpettia  ejusdem  EccUsics  de  Colleton  dotai\ 
mddut  of  a  bnck  -^n<l  whereas  the  said  John  Poole,  for  six  years  last  past,  had  occupiei}  one 
aiid  a  doe  to  the  house,  a  hundred  acres  of  land,  twenty  acres  of  meadow,  forty  acres  of  pas- 
vicar,  upon  re-  tm«,  called  Shute  Park,  in  Shute  aforesaid,  within  the  parish  of  Cofleton ; 
aUHtJut  w  wJ>ich  said  tenements  were  anciently  a  park,  and  now  dbparked  ;  which  paii 
held  good  after  ^^  temps  d^ont  memory,  Sf-c.  until  the  disparking  thereof  was  used  and  nUed. 
the'duparking.  with  deer,  and  severed  fit>m  other  land,  and  was  disparked  an.  10  Eiiz.  and 
Bat  if  the  pre-  converted,  into  ari^ile ;  a  hundred  acres,  &c.  And  that.all  the  occupiers  of  the 
sonption  had  g^^  pgyj^  called  Shute  Park,  de  temps  d'ont  memory,  SfC.  uutU  the  disparking, 
bock  and^oe  ^^  P^^  ^^^  vicar  there,  his  fanner  or  deputy,  one  buck,  of  the  summer  season, 
oot  of  tJkepoH^  within  that  time  upon  reauest,  and  one  doe  of  the  winter  seasoc^,  within  that 
it  would  alter  t^me,  Uc.  in  discharge  of  aU^  tithes  of  the  said  park,  until  the  disparking  5  and 
thecaae.^  after  the  disjparking  in  discharge  of  all  tithes  of  the  said  tenements  j  which  thfg^ 

an  a  oeUaUo'^  had  accepted  for  m  the  time  aforesaid,  until  the  disparking  and  after,  or  oth^- 
or nameof land,  ^^^  agreed  with  the  vicar  for  themj  and  traversed  this  prescription :  ap4. 
and  this  name  '  found  for  the  plaintiff. 

or  appellatbn  A^nd  now  in  arrest  of  judgment  it  was  moved  by  Hendon,  that  this  prescnp- 
tith^h^  PJ7  ^ion  exteu4?,tp  the  land  quatenus  it  is  a  park^  and  that  being  destroyed,  Ae 
landhaS.  prescription  Is  gone ;  for  a  tenure  to  cover  a  wall,  or  thatch  a  house,  iSf  the 
A  vicarmay  P"*?  aestrby  or  pull  it  down,  the  tenure  is  extinct.  32  E.  4.  Avowry.  Ai^d  it 
have  bj  pro-  shall  b^  presumed,  that,  this  was  by  grant  when  it  was  a  park,  which  is  coUected 
acriptlon  tithe  by  the  thing  which  is  to  be  paid  5  and  if  it  be  to  be  paid  or.  delivered*  out  of! 
Sie*wc^*"  •  P*^^  ^^^  ^^  **  detained.  Vide  hittreH  case.  4  Co.    Aiso  this  pre- 

glebe.      '         scripiion  is  against  the  benefit  of  the  church,  and  shall  not  he  enlai|;ed ;  »nd. 
the  wood  whidb  is  sold  outofthe  park  shall  not  be  discharged.  14  Ja^  in  Ctm* 
yefs  case  in  this  court.    Prescription  that  the  parson  had  two  acres  of^  meadow, 
gjven  in  dischaiige  of  all  tithes. of  hay  ground,,  viz.  of  all  the  meadow  in  the 
parish  Tif  any  arable  land  be  converted  into  meadow,  it  extend^  i¥)t  to.  dis- 
charge thai.  Vide  Luttrets  case,  4  Co.  86.    That  an  alteration  iu  prejn^  of 

the 
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the  pnty  dtttitobiti  the  pfescrtption :  but  vide  the  priiuiipal  case  th^  ad- 
jndded,  diat  building  of  new  mills  in  the  same  place,  and  converting  of  ftilling 
mflls  into  com  ndlts^  alter  not  the  prescrbtioif.  Vide  Terrmghafn^  case,  lib.  4. 
He  which  has  ccmaitti  purchased  part  of  the  hind  -,  all  is  extinct,  for  it  is  his 
own  act.  And  he  cited  a  case  which  was  in  this  court  argued  at  bar,  and  after- 
wards at  bench,  between  Cooper  and  Andtetos,  M.  10  Ja.  Rot.  1023.  for  the 
park  of  Cowhttrst.(l )  See  32  E.  1.  Fitz.  Atmory,  240. 5  E.  2.  Fttz.  AnmtUy,  44. 
20  £.  4.  14.  14  S.  4.  4.  But  this  case  was  adjudged  for  the  plaintiff,  Qjuod 
stei  prokSntio,  add  that  which  is  by  the  name  of  park  is  for  the  land,  and  is 
annexed  to  the  land  by  the  nalme  of  park  :  if  the  prescription  had  been  to  pay 
a  budc  or  a  doe  out  of  the  park,  then  it  would  alter  the  case  ;  but  it  is  general, 
and  had  beenr  paid  also  after  the  park  disparked,  viz.  the  tenth  of  Eliz.  And 
die  case  of  CoWper  kiA  Andrews  was  the  third  shoulder  of  every  deer  which  is 
killed  in  the  park,  and  tWo  shillings  in  money,  and  that  cate  was  never  ad- 
judged.    IttuttonJ] 

Reynolds  libdled  in  the  spiritual  court  against  Poole  for  the  tithes  of  a  paik, 
and  Pode  praiyed  to  have  a  prohibition  ;  and  he  shewed  that  he  and  all  those 
whose  estate  he  had  in  the  piok,  had  held  this  as  a  park  tilT  the  1 1th  of  Eliz. 
at  which  time  it  was  dispaned ;  and  time  beyoifkd  memory,  &c.  the  occupiers 
had  used  to  pay  tb  the  vicar  of  ^he  parish  a  buck  in  summer,  and  a  doe  in 
winter,  in  lieu  and  satisfaction'  of  all  tithes  due  to  the  vicar.  And  it  was  argued 
by  Se^t.  Hend»i,  that  this  is  not  a  sufficient  cause  to  grant  a  prohibition, 
liecauBe  that  now  the  park  is  destroyed,  and  sowed ;  and  so  the  prescription 
£nl8  f  for  it  Was  annexed  to  the  park.  Secondly,  the  (piestion  is  for  the  tithes 
of  com  j  and  those  do  appertain  to  the  pa)rs6n,  and  not  to  the  vicar.  And  he 
cited  a  case  bemreen  Hil$)k  and  ColSiu^  in  this  C6urt :  there  the  prescription 
was,  that  he  bM  all  those  whose  estate  he  had,  had  used  to  pay  to  the  vicar 
a  certain  thing  in  Ken  and  satisfaction  of  all  tithes  due  to  the  parson ;  and  for 
this  a  prohibition  WbA  denied. 

Slarky.  He  has  prescribed  that  he  used  to  pay  this  to  the  viciM* ;  and  this 
shall  be  intended  for  tithes  due  to  the  vicar,  and  not  to  the  parson.  Serjt. 
AiMey  to  the  contrary,  and  that  the  prescription  is  good ;  for  this  extends  to 
the  s^,  and  not  to  the  park.  Hobart  said,  that  tithes  of  corti  are  sometimes 
payable  to  the  vicar,  and  not  always  to  the  parson  ^  for  put  th^  case  that  at 
the  time  of  die  derivation  of  the  vicarage  out  of  the  parsonage,  the  composition 
was,  that  the  vicar  shall  hiiVe  the  tithes  of  that  pant ;  ih  this  case,  by  reaispn 
of  sodi  general  term^,  he  shall  have  the  tithe  of  hay,  com,  deer,  or  any  oih^t 
thing  which  grows  in  that.  And  thecompositibn'  being  made  before  time  of 
memory,  no  man  can  say  but  that  it  Was  made  iil  such  manner :  and  the  case 
of  OkeidtH  Cowper  in  this  court,  in  which  the  court  was  divided,  differed  ftom 
this*  case ;  for  there  the  prescription  wad  to  pay  a  buck  aridtlg  ahd  coming  out 
of  the  pan,  and  there  was  nd  dter  left  in  the  park.  And  HuTTbir  agreed,  for 
there  he  destroyed  his  oWib  prescription ;  and  he  agreed  with  Bracies  put 
after,  for  there  was  a  cotitraiiety  in  the  pres^ption.  WAitBimtoK.  The  case 
of  Brade  in  this  cotitt  wlas;  thlit  the  parson  libelled  agaih^  him  foi*  the  tithe  of 
com;  Where  this  wa^  due  t6  the  vicar,  and  ndt  to  the  person  $  and  denied  him 
for  that  reason  ;  for  he  mfty  not  plead  the  title  of  another'  man ;  and  the  parson 
and  the  vicar  ought  tan^r^e  anibngthcfmselve^;  but  in  ou^  case  no  tithes  are  to  be 
setont,  and  for  that  r^a«>6  he  mayplead  this ;  but  it  seemsto  me  that  the  prescrip- 
tion shall  go  to  the  s6fl,  atnd  not  to  the  part[ ;  ahd  When  it  is  destroyed,  he  shdl 
pay  tithes  in  kind.  As  a  garden  or  an  orbhc&rd,  so  long  as  it  is  used  as  a  gar- 
den or  an  orchard,  that' the!  occupier  of  that  shall  pay  a  penny :  now,  if  this  be 
ploughed,  «nd  converted  to  Other  use,  he  shall  pay  tithes  in  kind.  And  Ho- 
B^T  agreed  to  the  case  (rf^the  garden  or  orchard)  tor  the  penny  is  paid  for  the 
herbs  or  fruit.  Winch  vrki  absent;  And  Hutton  said,  that  the  prescription 
aballgo  to  the  soil,  and  the  vicoT*  by  prescription  may  have  [the  tithed  <tf }  the 
herbs  ci  the  ^ebe  of  the  par^n.  —  Hobabt.  The  park  is  only  an  appellation 
ornam^  of  luid,  and  ttiid  natti^  at  apipellation'  may  not  nay  tithes,  bat  the  land 
itftjf.  And  put  the  case'  that  a  man  had  always  paitt  tdn  shilfings  for  the 
titiib  of  a  liieadc^;  and  after  he  sbwtsd  that  witii  cbm  -,  Utte  for  the  paymeht 

(1)  Anti.^^. 
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of  thia  tea  shiUiogs  he  is  discharged.  —  Warbubton.  I  deny  the  case  of  the 
Bieadow :  and  so  it  was  adjourned. 

Now  the  case  between  Poole  and  Reynolds  was  moved  again  by  Ashley  for 
the  plaintiff  in  the  prohibition^  and  the  case  was^  that  he  was  owner  of  a  park, 
and  the  park  had  been,  time  beyond  memory^  replenished  with  deer  till  the 
10th  of  Eliz.  at  which  time  that  was  disparked ;  and  that  the  owners  had  used, 
before  the  disparking,  to  pay  a  buck  in  summer,  and  a  doe  in  winter,  in  full 
satisfaction  of  all  tithes  due,  to  the  vicar;  and  the  parson  had  libelled  in  the 
ecclesiastical  court  for  tithes  in  kind,  and  also  traversed  the  prescription ;  and 
it  was  found  for  the  plaintiff  in  the  prohibition :  and  it  had  been  moved  in 
arrest  of  judgment,  that  notwithstanding  this  prescription  is  found  for  the 
plaintiff,  yet  he  shall  not  have  judgment  for  two  causes :  first,  because  gross 
tithes  belong  to  the  parson,  and  not  to  the  vicar,  for  the  vicarage  is  derived 
out  of  the  parsonage.  To  this  he  answered,  that  for  the  most  part,  every 
vicarage  is  derived  out  of  the  parsonage ;  but  it  is  a  mere  non  seqtdtur  that  this 
does,  for  the  vicarage  and  the  parsonage  may  have  several  patrons.  Fitzh.  45. 
Also  a  vicara^  may  be  time  beyond  memory,  as  in  our  case,  40  £•  3.  2.  7. 
and  Fitz.  juris  utntm,  A  vicar  may  have  a  juris  utrum»  And  also  be  said, 
that  in  some  parts  (he  vicar  shall  have  tithe  com  and  hay,  and  not  the  parson : 
and  so  he  concluded  this  to  be  a  good  prescription  by  the  common  law.  And 
then  for  the  second  point  he  argued,  that  though  the  park  be  disparked,  yet  the 
fnodus  dedmandi  continued :  and  he  vouched  Bcddingfidd%  and  feak*s  case, 
P.  38  Eliz.  B.  R.(l)  prescribed  to  pay  ten  shillings  for  a  pai^  ',  this  modus  had 
a  continuance  notwiUistanding  the  disparking :  and  18  Ja.  upon  a  motkn, 
a  prohibition  was  granted  in  such  a  case. 

Hendon  to  the  contrary ;  and  yet  for  the  first  point  he  agreed,  that  a  pre- 
scription to  pay  tithes  to  the  vicar  was  good  ^  for  here  it  wpears  that  the 
vicarage  is  as  ancient  as  the  parsonage,  both  being  time  beyona  memory ;  and 
it  was  the  opinion  of  all  this  court,  when  the  case  was  first  opened ;  and  so  he 
said  he  would  not  insist  upon  that,  but  agree  the  law  to  be  against  him  :  but 
then  for  the  second  point,  he  held  the  modus  to  be  gone  by  the  disparking,  for 
the  prescription  is  annexed  to  the  park,  and  not  to  the  land ;  for  the  prescrip-. 
tion  is  to  pay  a  buck  and  a  doe  for  all  manner  of  tithes  of  that  park,  and  then 
the  prescription  is  in  some  sort  annexed  to  that  merely  as  land,  but  quatams 
a  park ;  and  for  this  he  held,  if  a  man  will  prescribe  to  pay  ten  shillings  for 
the  tithes  of  such  land,  and  it  be  given  in  evidence  to  be  a  park,  this  wiU  not 
maintain  the  issue ;  for  a  park  is  devisable  one  way  or  other  5  and  so  are  of 
several  natures  -,  and  so  4  Co.  Lutterefs  case,  a  tenure  to  cover  the  hall  of  the 
lord,  if  the  hall  be  thrown  down,  the  tenure  is  gone :  and  here,  when  the  paik 
is  destroyed,  the  modus  is  also  destroyed ;  but  it  has  been  ol^ected  here,  that 
t)ie  prescription  is  general,  and  therefore,  though  the  park  were  disparked,  yet 
the  modus  had  continued :  to  this  he  answered  that  this  prescription  shall  have 
such  construction  as  a  grant  shall  have  -,  and  though  it  be  general,  yet  it  is  m6 
modo  subject  to  this  limitation,  that  this  always  continue  and  remain  a  park : 
and  it  was  resolved  43  Eliz.  that  the  commoner  may  not  grant  over  his  com- 
mon, except  he  grant  over  his  tenement,  for  they  may  not  be  severed :  and  so 
indeed  is  NeviCs  case,  in  the  commentaries :  a  man  prescribed  to  have  estovers 
to  bum  in  his  house ;  if  the  owner  destroy  the  house,  the  estovers  are  gone, 
for  the  prescription  is  annexed  to  the  house ;  and  so  in  our  case  the  prescrip- 
tion is  annexed  to  the  park,  and  not  to  the  land  $  for  18  H.  6. 21.  a  park  may 
not  be  without  the  grant  of  the  King:  and  the  oommoa  law  says,  if  a  man 
prescribe  to  have  tithes  in  a  vineyard,  if  the  vineyard  be.  converted  to  another 
use,  the  tithes  are  gone ;  for  it  is  said,  tankim  €st  pretcriptioy  quantum  ttt  pos- 
sessto,  and  voudied  Coney's  case,   14  Ja.  who  prescribed  to  be  dischaiged  of 
paying  tithes  for  a  meadow,  and  afWrwards  this  was  converted  to  arable;  and 
the  opinion  of  the  court  was,  that  Ihe  prescription  is  gone ;  and  the  rather  in 
our  case,  because  it  is  by  the  act  of  the  party  hifluelf  that  the  park  is  de- 
stroyed ;  and  yet  he  agreed  the  principal  case  in  LuitereV%  case,  4  Co.  for  there 
a  new  mill  is  only  a  tmnslatioQ  of  the  old,  and  no  destruction  of  the  tl|iiig 
which  was  before :  but  in  our  case  the  park  itself  is  destroyed  by  the  act  of  the 

(1)  Ante,  118. 
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party  himwlf^  and  tl^eiefore  the  prescription  which  wim  annexed  to  this  is  gone        1621. 
for  ever. 

Also  thia  prescription  is  against  common  rights  and  therefore  shall  he  taken 
strictly^  as  Terringhaml's  case,  4  Co.  a  man  had  common  appurtenant  in  another 
man's  land,  and  he  purchased  parcel  of  the  same  land }  tne  common  is  gone, 
because  die  common  is  against  common  right  -,  hut  otherwise  of  a  common 
appendant :  and  he  cited  IVild^s  case,  4  Co.  according  to  our  case,  that  a  pre-r 
scription  to  pay  a  track  and  a  doe  for  the  tithes  of  a  park,  is  against  common 
right ;  for  though  tithes  are  not  due  Jure  dtcino,  yet  they  are  dnejure  kumano 
and  communi;  and  therefore  the  prescription  is  not  founded  in  law,  and  it  shall 
not  he  intended  to  the  park,  when  that  is  destroyed  and  converted  to  arable ; 
as  if  a  man  make  a  feoffment  of  land  with  vrarranty,  and  afterwards  the. land 
be  improved  and  made  of  greater  value  than  it  was  at  the  time  of  the  feoff- 
ment ;  if  in  this  case  the  feoffee  be  evicted  and  lease  that,  and  recover  in  value 
upon  the  warranty,  he  shall  recover  in  this  case  only  the  value  that  this  was  (of)  at 
the  time  of  the  feoffment  made,  and  not  according  to  the  value  that  the  land  is 
of  at  this  day  by  the  improvement.  32  £.  3.  Entry,  81.    And  in  our  case  it 
shall  be  intended  that  by  composition  at  the  first  this  prescription  had  begin- 
ning, and  the  composition  only  extended  to  the  park,  and  not  to  a  new  thing : 
and  for  that  reason  the  prescription  is  gone  in  this  case ;  and  he  dted  a  case  in 
this  court,  M.  10  Ja.  Rot.  1223.  in  a  prohibition  between  JRotcv,  C.  D.(l)  the 
plaintiff  suggested  that  such  land  was  pared  of  a  park,  as  in  our  case,  and  that 
the  owner  had  used  to  pay  the  shoulder  of  every  doe  which  was  killed,  and 
two  shillings  annually  for  all  tithes :  the  defendant  pleaded  that  this  was  dis^ 
parked  ^  and  the  first  opinion  of  the  court  was,  that  the  defendant  ought  to  * 
plead  in  certun  how  thtit  was  disparked.    Secondly,  this  was  doubted  whether 
the  modtUy  as  to  the  two  shillings,  vras  gone  in  regiurd  that  the  shoulder  of  the 
doe  is  gone  by  the  dispaiking ;  out  of  which  he  collected  that  the  modus  is  an- 
nexed to  the  park,  and  not  to  the  land :  and  so  he  concluded,  and  prayed 
a  consultation. 

.  Winch  said  to  him,  the  prescrijption  is  found  against  you,  and  therefore  yon 
ought  to  have  demurred.  —  Hendcm.  If  the  prescription  be  gone,  the  plaintiff 
shsdl  not  have  a  prohibition :  and  at  another  day  judgment  was  commanded  to 
be  entered  for  the  plaintiff,  if  no  other  matter  is  shewn  by 'such  a  day.  Ho- 
BAXT  and  WiKCH  being  only  present.     [JVmch,'] 

(1)  Cowper  ▼.  Andriwt,  ante,  118. 

M.  19  Ja.  A.  D.  1621.  C.  B.    Maine's  Case.  [Winch,  £3.] 

TfJTOBART,  in  parson  Mabie*s  case.  If  I  let  my  rectory,  excepting  my  If  a  rectory  be 
''■''•  glebe,  the  exception  is  void,  for  no  rectory  may  be  without  glebe :  'and  let,  ezcxpting 
the  same  law  of  a  manor,  excepting  the  demesnes  j  but  he  may  except  parcel  ****  ^^  n  ie 
of  the  glebe,  and  good  5  but  in  pleading  the.  lease  of  a  tectory,  this  shall  be  ^oid,  fbrnorac- 
taken  for  the  whole  rectory,  and  not  for  parcel.  tor? 'may  be 

witDOut  glebe. 

Tr.  20  Ja.  A.  D.  1622.  C.  B.    Anon.  [Winch,  33,] 

IN  the  case  of  a  prohibition.     In  the  case  of  a  libel  in  the  ecclesiastical  Notitbe  is  due 
court  for  the  tithes  of  cattle,  the  pUuntiff  alleged  that  those  cattle  of  which  forcatUe  bM 
tithes  were  demanded,  are  for  his  dairy,  and  fen*  the  plough.     And  Winch,     J^*^^ut^' 
being  only  present,  said,  that  the  parson  shall  not  have  tithes  of  such  cattle;  SuMelomle 
bnt  if  he  bred  up  cattle  to  seQ,  it  is  otherwise.    Secondly,  the  plaintiff  in  the  an  titheable. 
prohibition  alleged,  that  time  beyond  menuny  the  parishioners  had  paid  a  half"*      Where  a  m^ 
penny  few  the  tithe  of  a  calf,  and  a  penny  tor  a  cow  5  and  that  upon  a  day  ^**^"J^**^?*^' 
limited,  they  used  to  bring  this  to  the  church,  and  to  pay  this  to  the  vicar ;  ^^,^^^^^ 
and  now  the  vicar  had  libelled  in  the  spiritual  court  against  them  to  compel  2>  the  place 
them  to  bring  it  home  to  his  honse.    And  Winch  said,  that  this  is  no  occa-  where  it  is  to  be 
8  ion  of  a  prohibition,  for  they  agree  in  the  tuodus,  but  vary  in  the  place  of  pay-  paid,  noprohi- 

'  ment  -,  and  this  is  no  matter  of  substance,  and  for  that  reason  no  prohibition  bition  will  lie  to 
.|i  m.  I        '  '  a  sQiiin  the  spi* 

wiUJie.  ...  ritual  court. 

£.  21 
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E.  21  Ja.  A.  D.  1623.  B.  R.  WiUiams  v.  Gibb$.  [Godb,  285.] 
Ley,  Cb.  J.  said  T^QTE,  in  this  case  it  was  said  by  Lbt,  Ch.  J.  that  whatsoever  is  allowed 
oJlo JS*^^"  ^  ^^^  ^^®  service,  or  whatsoever  comes  in  lieu  of  tithes  and  oferings,  tibc 
▼ine  aemce  <»  9^^°^  ^  °^^  become  a  thing  ecclesiastical.  And  Doddebidoe,  J.  ako  said, 
is  in  lieu  of  tithes  that  no  law  appoints  that  the  vicar  or  parson  should  read  divine  service  in  two 
and  offerings,     several  parish  orarches,  but  only  the  ecclesiastical  law. 

is  become 

a  thing  ecclesiastical. 

E.  21  Ja.  A.  D.  1623.  B.  R.  Stonehcme  v.  Read.  [N.  Bendl.  143.] 
The  pope  bj  his  npHE  court  agreed  that  the  nope  might  by  bull  discharge  an  abbot,  &c.  of 
chliI'"*Sbb^to'  4  the  payment  of  tithes  ot  their  knds,  and  where  the  byU,  &c  was,  that 
^^§^*  pay-  they  should  be  discharged  while  in  their  own  hands  j  if  it  i^ere.  in  the  handa 
ment  of  tithes,  pf  a  fanner,  he  should  pay  tithes  $  but  when  the  lease  had  expired,  the  patentee 
while  in  their  should  have  the  same  benefit  as  the  abbot  had.  10  £1.  I>y.(l)  Apd  Don- 
own  hands,  and  dbridgb  said,  that  the  Cistertians  were  sq  called  from  the  town  of  Cisteuz,  in 

pay  tithes,  yet  apoii  its  eipiration  the  priTikfe  would  revive  to  the  patentee. 

E.  21  Ja.  A.  D.  1623.  B.  R.    Anon.  [2  I(o.  294.] 

Forty  years  is  II^QrE,  that  a  vicar  libelled  in  the  ^iritoal court  for  e^g^t-pence,  beingthe 

a  good  time  of  -^1   assessmept  0^  a  parishioner  towaras  a  piensioa,  and  dbimed  it  for  forty 

prescriptioD  by  yeaisj  and  no  prohibition  shaU  be  granted  opon  this  aloDe ;  for  their  prescr^ 

law .'^Tf  a  man  ^'^°  ^ffen  from  OUTS,  and  such  prescription  is  good  for  the  dnuch  tbere  ^  hot 

prescribe  ac-  1^  o^^  would  have  a  prphibition  out  of  this  cpurt,  he  ought  to  suggest  thai  the 

cording  to  the  vicar  had  no  prescr^>tion  but  for  a  time  certain^  or  not  beyond  memoiy,  ac- 

usage  of  the  spi-  cording  to  onr  prescription ;  for  he  shaU  not  have  a  prohibition  by  reaaoo  that 

"^"hibiti' n*!!*^  the  vicar  does  not  prescribe  there  out  of  time,  for  a  pnescription  for  forty  years 

up^n  any  9u'^  ^  9P^  ^^^^ '  ^^t  he  ought  to  si^gest  that  he  had  it  not  for  time  whereof,  &c. 

gestion  respect-  but  if  a  mi^i  prescribe  according  to  the  usage  of  the  Sfuritnal  ooort,  no  prohi- 

ing  it,  if  the  bltion  lies  upon  any  9ngg98tion  that  you  can  make^  if  the  thing  be  merely 

thing  be  merely  spiritual. 

spintual.  *    ^  __^^^^^____ 

E.  21  Ja.  A.  D.  1623.    B.  R.     Code  v.  Huhned.  [2  Ro.  304.] 

The  choice  of     ri^HE  appointment  of  a  vicar  of  right  belongs  to  the  priest,  viz.  to  the  par- 
aviiw'  belongs     4,    son,;  hut  if  the  parishioneiB  have  a  prescription  to  elect,  it  belongs  to 
?.;;?«!  ^fL*"--    In  P«»hibiaoa. 
parishioners  may  prescribe  to  elect 

E.  21  Ja.  A.  D.  1623.   C.  ^    Brigis  Case.  [Winch,  65.] 

chapter  are  a  J^R^GS  brought  a  Mohibition  against  another,  and  alleged  that  the  dean 
body  spiritnal,  ^^^  chapter  of  D.  were  seis^  of  the  manor,  slnd  the  defendant  being 

who  may  pre-  vicar.  Sued  to  have  tithe  in  court-christian  $  and  shewed  that  tkne  beyond  me- 
scribe  m  turn  de-  mory,  &c.  they  had  held,  that  discharged  of  tithes  for  them  and  then-  tenants, 
S?rSd  their  ^^  ^^^  **^  ^^'  *****  ^  *®  phiintiff:  and  it  was  moyed  bf  Hmdtm,  Seijt. 
tenants.  *^  ^  ^^^  ^^  ^  chapter  are  a  body  politic  and  temponl,  which  are  not 

capable  of  this  prescription  m  non  dedmando.  2  Co.  the  bishop  of  Winchester'^ 
case.  (2)  Hoaakt  said,  that  the  dean  and  cha^pter  are  a  body  spiritual^  and  are  an- 
nexed to  the  bishop  throughout  all  £ngland  j  and  if  the  bishq>  be  capable  of 
that,  as  it  is  pl^n  he  is,  then  the  dean  and  chapter  is  also  capabb  of  that, 
which  was  granted  by  Hutton  -y  but  Winch  doubted,  for  Winoh  said  he  may 
be  a  layman  3  and  iot  that  the  plaintiff  ought  to  aver  that  He  is  a  spiritual 
person.  Hutton  confessed  that  the  dean  may  be  a  layman,  as  was  the  dean 
-  of  Durham,  by  special  license  and  dysprnsation  of  the  King;  but  that  is  rare, 

(f)  AnU,  119. 

and 
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special  caMC,  and  it  not  oomnum  and  general,  and  therefore  not  to  bt        1623; 


that,  day  was  given  over  to  the  defendant  to  shew  cause  why  the  prohibition 
should  not  be  granted. 


Batat'f  cAiB. 


Tr.  21  Ja.  A.  D.  1623.    B.  R.    Honycomb  v.  Swete.  [Cfo.  Ja.  668.] 

/L  PROHIBITION  was  granted  upon  this  surmise^  that  one  Bond,  lessee  An  agreement 
-^*'  for  years  of  such  lands,  agreed  with  the  parson  that  he  should  retain  the  ^^  **«<«'«  ^a"<* 
land  free  firorfi  the  payment  of  tithes,  in  consideration  of  ten  shillings  per  ann.  ^^^^^' 
«nd  of  ten  loads  of  wood ;  and  alleges  that  he  always  paid  the  said  ten  shil-  !^hcld  good, 
Bngs  and  ten  loads  of  wood^  and  the  other  had  accepted  it^  and  that  he  althongh  by 
assigned  this  lease  to  the  plaintiff  in  prohibition.    It  was  now  mored^  that  this  pvol,  and  that 
surmise^  being  parcel  of  the  agreement,  and  for  rent  arrear  discharged  during  ^.  ^f^f^  , 
the  parson's  life,  could  not  be  good ;  wherefore  it  was  prayed  that  a  consul-  IJ12tl!^|rf  {T" 
fation  should  be  granted.    But  the  court  held  that  the  surmise  is  good,  being 
by  way  of  retainer,  and  that  the  assignee  may  take  advantage  thereof,  atthough| 
It  were  by  parol.    Wherefore  they  then  directed  him  to  appear,  and  the  other 
to  declare,  and  that  then  the  defendant  should  plead  to  the  issue,  or  demur^  as 
he  would. 

Tr.  21  Ja.  A.  D.  1623.    B.  R. 
Bennet  v.  Snell.  [Palm.  377.  1  Godb.  3S3.]  2  Ro.  327.  331. 

^^NELL,  parson,  contracted  with  Bennet,  his  parishioner,  that  in  consider-  . 
"^  ation  of  twenty  shillings  atad  tenf  loads  of  wood,  to  be  paid  to  him  yearly,  |,y  ^J^"^ 
Bennet,  his  executors  and  assigns,  should  be  discharged  of  tithes  of  a  wood  not  paH  tithet 
during  the  Bfe  of  Snell.    Bennet  made  his  executor,  and  died.    The  adminis-  in  point  of  in- 
trator  durante  nunori  cttatt  of  the  executor  made  a  lease  at  wOl,  and  the  parson  ^S^\''  ^^\  ^* 
saed  the  tenant  at  will,  in  the  spiritual  court,  for  tithes ;  and  Ley,  Ch.  J.  fo,  tiJb^duc    * 
DoDOERiDOB  and  Houghton,  und  voce,  granted  a  prohibition,  for  that  the  and  to  be  paid> 
parson  had  his  remedy  for  the  composition  by  action  on  the  case  against  the  a  oontiact  ex- 
executor  of  Bennet,  although  he  had  no  remedy  against  the  tenant  at  will :  ecoted  is  good 
and  the  lessee  shall  have  the  benefit  thereof  as  assignee,  although  the  agree-  ^i^l'ovt  deed, 
ment  were  by  parol,  in  regard  of  the  consideration,  for  which  the  parson  has 
his  remedy.     Yet  they  hdd  that  the  tithes  did  n6t  pass  in  interest  by  the 
agreement,  because  it  was  by  parol.    But  Ley,  Ch.  J.  said,  that  for  tithes 
due,  and  to  be  paid,  if  the  contract  be  executed,  it  is  good  without  deed. 

Afifcerwards,  at  another  dav,  Nov  moved,  that  by  the  stat.  2  £.  6.  suggestion 
ought  to  be  made  upon  proof,  and  that  the  plaintiff  in  the  prohibition  had  not 
made  sufficient  proof :  but  pfr  curiam,  prease  proof  is  not  required  upon  this 
statute ;  and  although  there  be  an  agreement  bv  parol,  reference  to  a  writing 
is  sufficient.    Wherdfbre  the  plaintiff  had  prohibition.     [Pahner^ 

A  parson  contracted  with  A.  his  executors  and  assigns,  that  for  ten  shil- 
lings paid  to  him  every  year  by  A.  his  executors  and  assigns,  that  he,  his  ex- 
ecutors, or  assigns,  should  be  quit  from  the  payment  of  tithes  for  such  lands 
during  his  Kfe,  viz.  thie  life  of  the  parson.  A.  paid  unto  the  parson  ten  shil- 
fings,  which  the  parson  accepted,  and  made  B.  an  infant,  his  executor,  and 
died.  The  mother  of  the  infant  took  letters  of  adniinistration  durante  mmori 
atate  of  the  infant,  and  made  a  lease  at  will  of  the  lands.  The  parson  libelled 
in  the  ecclesiastical  coiirt  for  tithes  of  the  same  lands  against  the  tenant  at 
will }  who  thereupon  moved  for  a  prohibition.  —  Doddeeidge.  During  th^ 
life  of  the  parson  the  contract  is  on  foot ;  but  the  assignee  cannot  sue  the  parson 
upon  this  contract,  yet  he  may  have  a  prohibition  to  stay  the  suit  in  the  eccle- 
siastical court,  and  put  the  parson  to  his  right  remedy,  and  that  is,  to  sue  here. 
This  agreement  is  not  by  deed,  and  so  no  lease  of  the  tithes.  The  parson 
shall  have  his  remedy  i^ainst  the  executor  for  the  ten  shillings,  but  not  against 
the  tenant  at  will :  and  the  executor  has  bis  remedy  against  the  tenant  at  will. 
—  Cbook.  21  H.  6.  A  lease  of  tithes  without  deed  is  good  for  one,  but  not 
for  more  yeai%.  v.  16  H.  7.  And  afterwards  a  prohibition  was  granted. 
IGodbold.']  if^  21 


3M 


1623. 


Proof  of  a  sue- 
gesiiou  is  sum- 
cient,  if  it  be 
probable,  and 
not  that  strict 
and  conclusive 
proof  which  is 
necessary  upon 
the  trial  before 
ajurj. 
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Tr.  21  Ja.  A.  D.  l623.  B.  R.    Pageit'n  Case.  [2  Ro.  434.] 

PAGETT  sued  in  tbe  spiritual  coart  for  titbes  of  hay^  and  the  defiendant 
there  suggested  here,  that  the  land  where,  &c.  is  parcel  of  Hackney,  in 
Hackney  marsh,  and  that  time  whereof,  there  was  a  modus  decmandi  of  eighteen 
shillings  for  the  tithe  thereof,  and  had  a  prohibition.  A  consultation  was 
prayed  for  tbat  he  had  not  proved  his  suggestion  within  six  months  according 
to  the  statute,  for  they  brought  two  witnesses,  the  one  of  whom  proved  tlia( 
for  forty  years,  and  the  other  for  fifty  years,  no  tithe  in  kind  had  been  paid 
for  this  marsh,  but  that  they  had  heai^  that  a  certain  sum  of  money  bad  been 

Eaid  for  tbis  marsh  and  (it  was  said)  that  this  was  not  good  proofs  for  it  is 
earsay  only,  and  what  b  fake  may  have  been  heard.  —  Ley,  Cn.  J.  In  many 
cases,  and  in  general,  proof  is  to  be  understood  as  concluding  proofs  which 
would  convince  a  jury,  &c. :  but  he  and  Dodderidoe  said,  that  the  mischief 
of  the  statute  was^  that  parsons  were  delayed  by  false  suggestions^  and  there- 
fore provided  that  all  suggestions  should  be  proved ;  but  that  is  with  proba- 
bility, not  strict  and  concluding  proof.  —  Dodderidoe.  The  strict  prora  sha^ 
Ve  after  the  traverse  before  the  jury :  and  consultation  was  not  granted. 


Tr.  21  Ja.    A.  D.  l623.    B.  R. 
Wiseman  v.  Denham.  [Godb.  329.  Ley,  69-]  2  Ro.  S28* 

Palm.  340.  381. 

"^^^ISEMAN  brought  an  action  upon  this  case  against  Denham,  parson, 
^  ^     and  declared  that  there  is  a  custom  within  the  town  and  parish  of  Lan- 


In  an  action 
upon  the  case, 

a  custom  was  done,  of  which  the  defendant  is  the  parson,  that  every  parishioner  who  keeps 
stated  to  pay  so  ^  many  kine  within  the  sud  parish,  should  give  and  pay  to  the  parson,  mr 
which  the  plain-  ^^  tithe. milk,  SO  many  cheeses  at  Michaelmas  -,  and  shewed  how  that  he  kept 
tiff  tendered  at  SO  many  kine,  viz.  twenty,  &c.  within  the  said  parish,  and  that  he  tendered 
Landune ,  but  apud  Landone  so  many  cheeses  at  Michaelmas  to  Denham  the  defendant^  being 
*^  ^'^"^■"*  parson,  who  refused  them,  and  to  take  them  away,  but  suffered  them  to  be  and 
them  awi^^"bat  co^^*'^^^  ^  *^c  plaintiff's  house,  for  which  cause  he  brought  the  action :  the 
suffered  them  to  defendant  demurred  upon  the  declaration.  —  George  Croke.  The  action  will 
continue  in  lie  ;  for  the  plaintiff  has  a  damage,  by  reason  that  the  parson  does  not  take 
plaintiff's  house,  away  his  tithe  cheese.  And  it  is  like  unto  the  case  in  13  H.  4.  actifm  tur  le  case 
per  quod,  &c.  43  ^iiere  a  man  sold  unto  another  hay,  and  because  tbat  the  vendee  took  not 
two^jndg^  held'  ^^7  ^^^  ^^7>  ^^  action  upon  the  case  did  lie  j  for  it  was  a  damage  to  the 
against  ley,  Ch.  plaintiff  to  let  it  stand  upon  his  ground;  .for  he  durst  not  put  his  cattle  into 
J.  that  the  par-  his  ground  to  feed,  lest  they  should  eat  the  hay  and  spoil  it,  and  so  he  should 
tjcular  place  of  be  liable  to  an  action  to  be  brought  by  the  vendee :  so  if  tithe  be  lawfully  set 
ouaS'to^have  ^^^^>  "^^  ^^  parson  refuse  the  tithe,  but  will  sue  in  the  spiritual  court  for 
been  stated  in  ^^c- tithe,  an  action  upon  the  case  will  lie:  d  fortiori  in  this  case,  for  the 
the  declaration:  cheeses  may  be  cumoersome  and  troublesome  to  the  party,  so  as  he  cannot 
the  case  was  make  the  best  use  or  benefit  of  his  house.  —  Paul  Croke  contrary :  and  he 
"** J  **ij?"''°*^'  took  exception  because  the  tender  is  alleged  to  be  <^iM/Xiandone,  and  it  is  not 
GadMd  t/have  ^^^^^^  ^^^^  ^^  ^^s  at  his  house  at  Landone,  or  in  any  place  certain  ;  and  he 
been  afterwards  ^^  ^^^^  ^^^  action  will  not  lie,  because  here  is  no  damage  to  the  plaintiff: 
determined  for  and  it  is  like  the  case  when  a  man  makes  a  lease  rendering  rent,  cheese,  or 
the  plaintiff.  com,  and  the  tenant  renders  it,  and  the  lessor  refuses  it ;  the  lessee  cannot  have 
ou  lit^to^be  *' '  *^  action  upon  the  case  against  his  lessor,  but  he  may  plead  the  matter  in  bar, 
whlre,  by  the  ^°  *"  action  brought  by  the  lessor.  And  the  case  of  13  H.  4.  before  put,  is 
ordinary  course,  not  to  the  purpose ;  for  there  it  was  part  of  the  bargain  to  take  it  away  by  such 
the  thing  has  ito  a  time.    And  in  our  case  the  plaintiff  may  plead  the  matter  in  bar  to  the 

being  J  as  at  the  plaint. 

]|>lace  of  shearing  »  -  '^ 

^the  sheep,  the  parson  is  to  demand  his  tithe  wool ;  things  which  are  ordinarily  in  the  house,  as  butter,  cheese,  6cc. 
are  to  be  tendered  there ;  and  there  they  are  to  be  demanded,  and  thereof  notice  is  to  be  gpven  Co  tiw  parson ; 
and  the  party  is  not  bound  to  cany  them  to  the  parson's  house. 

If  a  man  set  out  his  tithe  hay  or  com,  and  the  parson  refuse  to  take  it  away,  an  action  on  tJie  case  lies ;  bttl 
no  action  on  the  case  lies  for  suing  in  the  spiritual  court  without  cause. 

If  a  toBD  speak  geoeraily  of  a  town,  it  is  to  be  understood  as  the  hamlet  wliere  tbe  church  stands. 


htbb  cases. 

■Wm.  43  EBk.  bekwixl  Cri^  and  /adb(m,(l)  an  action  vpon  Ibe  caae  WM 
tmiiiglit  for  ming  in  the  eodenaitkal  coort  Irir  tttbet  which  were  dnc,  and  he 
reooTcned  damages. 

Secondly^  admit  thai  .the  action  does  lie,  then  it  is  becanse  it  is  a  damage 
unto  him  that  they  remain  in  his  house ;  but  it  does  not  appear  that  the 
tender  was. made  at  his  house,  but  apud  Lamdone,  which  might  be  a  mile  from 
the  house ;  and  so  becanse  it  was  his  own  fault,  the  action  will  not  lie  as 
in  this  case,  by  leason  of  the  tender.  —  Gtorgt  Croke,  It  was  adjudged 
in  a  Cornish  case,  that  an  action  upon  the  case  lies  against  a  parson  who  does 
not  take  away  his  tithe  com,  or  hay,  becanse  it  spoils  the  ground  upon  which 
it  stands,  and  because  the  party  cannot  have  the  free  use  of  lus  land :  so  in 
our  case,  he  cannot  have  the  free  use  of  his  house,  the  cheeses  cumbering  his 
bouse,  and  offending  him  with  their  smell.  ^-  Houghton,  J.  If  the  action 
were  well  laid,  it  would  lie  for  the  cause ;  but  in  thu  case  it  is.not  well  laid : 
if  any  thing  makes  the  action  to  lie,  it  is  the  damage  which  the  plaintiff  sus- 
tains by  the  cheeses  being  in  his  house ;  but  here  it  is  laid  to  be  tendered  apud 
Landone,  and  it  is  not  said  at  his  boose,  and  iron  anutat  how  the  cheeses 
came  to  his  house ;  for  if  they  were  brought  back  by  the  plaintiff,  or  by  hit 
commandment,  then  the  action  will  not  lie ;  but  if  he  had  laid  his  action  that 
he  gaye  notice  to  the  parson  that  he  had  so  many  cheeses  ready  for  him  for  his 
tithe,  and  had  required  him  to  send  for  them  $  then  if  the  panon  had  not  car- 
ried them  away,  the  action  would  have  laid ;  but  for  the  reason  before,  the 
action  as  it  is  laid  is  not  maintainable.  — Dodoebidge.  J.  There  are  two  mat- 
ters in  this  case :  first,  if  the  action  will  not  lie  for  the  matter :  secondly,  if 
the  action  will  lie  by  reason  of  the  tender :  as  to  the  first,  I  put  this  difference, 
that  .in  some  case  it  will  lie,  and  in  some  case  it  will  not  lie ;  in  this  case  the 
action  is  not  maintainable.  Where  a  tender  is  of  a  thing  which  the  party 
ought  to  have,  by  the  tender  the  property  is  changed ;  and  there  a  damage  may 
arise  by  reason  that  he  will  not  take  it  away,  as  in  the  case  of  13  H.  4.  put 
before  -,  there  the  plaintiff  had  damage  by  the  standing  of  the  hay  upon  the 
ground,  for  he  could  not  put  in  his  cattle,  for  then  he  might  be  in  danger  of 
an  action,  because  the  cattle  might  eat  the  hay. 

If  one  set  forth  his  tithes,  aud  the  parson  having  notice  thereof  will  not 
take  it  away,  an  action  lies,  because  it  is  a  damage  to  the  land :  but  in  our 
case,  admit  the  tender  were  at  hu  house,  yet  thu  tender  does  not  alter  the 
property  in  the  person,  and  they  being  his  own  cheeses,  he  has  no  loss }  so  the 
difierence  is,  where  the  party  has  damage  and  loss,  and  where  he  has  none ; 
and  here  in  our  case  he  nas  no  damage ;  the  tender  of  the  rent  saves  from  the 
penalty,  but  does  not  discharge  the  duty ;  but  admit  that  the  action  will  lie, 
yet  in  this  case  the  declaration  is  insufficient ;  for  the  tender  is  not  alleged  to 
be  at  any  place  certain  in  the  village,  for  it  may  be  that  he  tendered  them  to 
the  parson  in. the  churchyard  of  Limdone,  and  then  by  the  carrying  of  them 
home  to  his  house  again,  he  has  lost  the  action  which  he  might  have  had  if 
he  had  tendered  them  at  his  house.  Ley,  C.  J.  There  is  a  difference  in  the 
case  of  tenders :  if  I  tender  such  a  thing  which  is  due,  and  the  other  refuse 
it,  and  I  must  pay  the  same  thing  in  kind,  if  by  the  keeping  of  it  I  be  da- 
maged, I  may  have  an  action  upon  the  case :  and  that  is  our  case.  If  a  man 
set  out  his  tithe  hay,  or  com  (the  tender  in  our  case  is  setting  forth  of  the 
tithe  cheese)  and  the  parson  refuse  to  take  it  away,  and  it  perish  in  keeping, 
I  am  excused  for  the  perishing  of  it ;  but  I  may  have  an  action  against  the 
parson,  for  letting  it  stay  upon  my  land  to  my  annoyance.  So  if  A.  commit 
goods  to  me  to  keep  in  my  house,  and  I  require  him  to  take  them  away,  and 
he  refuse  to  do  it,  I  may  have  an  action  upon  the  case  against  him,  for  it  is 
a  trouble  to  me  to  remove  them  for  him :  and  so  in  our  case ;  but  it  is  other- 
wise where  I  pay  rent-corn,  and  the  lessor  refuses  it,  I  may  pay  him  in  other 
com.    If  one  be  to  pay  so  much  com,  and  the  other  will  not  receive  it  being 

(t)  43 Elis. between Crott and /acilcfofi.  A  spiritual  court  without  cause;  for  if  it  be 
parishioner  shall  not  have  an  action  on  4he  without  cause  be  shall  have  the  costa  there. — 
case  against  the  parson  for  suing  him  in  the      (Palmer.) 

tendered 


BttllBAlt. 
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1088;        mdend.  to  liiH>  mil  it  be  dealtr>  an  «ctMi  vfMil  iHnt  cMe  wA  lxfe»  for  l»  ii 
tristMAir      thereby  dflBMgedL    In  oprceee  the  pMty  h  dimniBwi,  for  his  brwecie  amdyed 
^  by  the  smelly  and  also  encumbered  therewith  3  and  the  rooms  o(F  his  houae  mre^ 

ittloable^  and  he  cannot  make  iiae  of  than  at  hia  pleainre :  thatender  ou^t 
to  be^  where^by  the  ordinary  ooorse  the  tihlng  has  its  being :  as  to  the  plaoe  of 
the  shearing  of  the  sheep^  the  parson  is  to  demand  his  tithe  wooi^  aad  Iheie  it 
it  to  be  paid,  if  there  oe  a  person  ifko  has  po#er  to  deliver  itf  the  things 
whieh  are  ordinarily  in  the  houae,  as  b«tter>  dieese»  lcc«  are  to  be  tendered 
there,  and  there  they  are  to  be  demmded,  and  tfaeveof  notice  is  to  be  given  to 
the  parson }  and  the  party  is  not  bound  to  carry  them  to  the  parson's  hdiiae. 
The  cheeses  which  we  to  he  paid  by  this  custom,  are  to  be  paid  of  dieesea 
mada  upen  that  land,  and  not  of  cheeses  which  the  parishioner  diall  boy  dse- 
wheru*  The  tender  is  alleged  to  be  in  the  town  of  Landone,  and  the  hnr 
intend!  the  cheeses  to  be  in  the  parishioner's  bouse,  and  this  general  tender  is 
to  be  undavtoad  at  the  place  where  the  cheeses  by  intendment  of  law  are  ta 
be }  and  on  the  other  side  it  ought  to  be  alleged,  that  the  tender  was  not  atF 
the  house :  so  as  I  ooncrive  that  the  tender  it  good. — DoiyoBRiDOs.  The  in- 
tendment is  not  good  in  this  case  5  for  in  every  declaration  Acre  011^  to  be 
oertaintr  and  verity ',  but  in  a  plea  in  bar,  there,  if  it  be  a  common  intendmeniy 
it  is  sumcaent.  Ir  a  man  spoik  genonUy  of  a  town,  it  ia  to  be  mestnt  at  the 
hamiet  vriieR  the  ehordh  stands^ — Lxr.  When  a  tender  is  pleaded^  it  is  sap- 
posed  to  be  a(t  the  (dace  wheite  the  tender  ought  to  be  by  the  law.  As  a  man 
IS  bound  to  pay  money,  if  he  jiiead  that  be  tendered  it  at  D.  it  shall  be  in-^ 
tended  that  D.  ia  the  place  where  it  ought  to  be  paid.  If  the  party  go  to  Ihe 
parson's  faeuse,  and  tdl  the  parson  that  he  has  at  his  house  such  tidie  cheeses 
mr  hnn^  and  rsquire  the  paraon  to  send  for  them,  here  the  notification  is  at  the 
psnon's  bouse,  but  the  real  tender  is  at  the  party's  own  house :  and  the  pttty 
plaintiff  in  our  case  cannot  plead  it  otherwise  than  at  Lecndone.  — Houg^tok.* 
In  this  case  the  law  requires  a  special  place  of  tender  expressed,  or  else  he 
Aews  no  cause  of  action  :  for  if  it  were  at  any  place  out  of  his  boose, 
the  action  will  not  lie,  and  the  cheeses  oo^t  to  be  persondly  tendered. — 
Ley,  C.  J.  That  would  be  inconvenient,  ior  then  be  must  cany  them  to  htm,* 
and  so  be  dionld  be  forced  to  wait  upon  the  parson.  —  Doddebidgb.  40  £.  3. 
If  I  tender  to  one  a  marriage,  or  a  ward,  the  woman,  or  ward  ought  to  be^ 
present  at  the  time  of  the  tender.  Tender  of  money  in  a  bag^  as  to  say,  I  have 
money  for  you,  is  no  good  tender :  so  it  is  of  cheeses ;  to  say  I  hate  clieeser 
for  you,  is  but  a  verbal  tender,  and  it  is  not  good  -,  but  it  ought  to  be  tendered> 
personally  and  in  kind.  You  will  intend  that  the  parson  was  at  the  plaintiff's 
house  at  tlie  time  of  this  tender,  and  here  is  nothmg  in  the  case  to  direct  yon 
so  to  think.  —  Ley.  The  place  is  but  drcumstance,  for  the  parson  is  tied  to 
demand  them  at  the  house,  being  the  proper  place  of  tender,  by  reason  of  their 
being  there.  —  Doddebidgb.  line  cheese  must  be  shewed  the  parson,  and  that 
proves  that  he  must  be  present. — Ley.  If  he  were  present,  then  the  tender  is 
good  :  but  if  he  be  not  there,  but  at  anothisr  plhce,  the  notice  is  sufficient. — 
Doddebidgb.  The  law  requires  certainty  in  a  declaration,  and  th^  matter 
cannot  be  taken  by  intendment ;  so  we  ought  to  have  a  certainty  set  fiMth, 
otherwise  no  certain  judgment  can  be  given.  It  was  adjourned,  for  Dod-' 
dbbidge  and  Houghton,  Justices,  were  against  Ley,  C.  J.  but  as  I  have 
heard,  the  case  was  afterwards  adjudged  for  the  plaintiff:  therefore  ^tarrv  the' 
re4H>rd  of  the  judgment. 

rviS¥E  plaintiff  being  parishioner  in  Launder  in  Essex,  brought  an  action  of 
-■-  the  case  against  the  defendant,  bedng  parson  of  the  same  parish,  and  counts 
that  he  at  the  parish  of  Launder,  had  laid  out  for  the  parson,  fii^n  cheeses 
for  his  tithes,  and  the  defendant  suffered  them  to  remain  in  the  house  of  the 
plaintiff  for  such  a  time,  and  did  not  fetch  them  away,  to  his  damage.  At 
this  court,  two  exceptions  were  taken  by  Bridgeman :  first,  that  an  action 
upon  the  case  does  not  lie,  for  refusing  to  receive  tithes  :  secondly,  admitting 
that  it  did,  that  then  the  count  was  insufficient,  insomuch  that  the  setting 
forth  was  in  the  parish  of  Launder,  and  it  does  not  appear  that  there  was  any^ 

tender 
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atlfaikmiseof  thenbintiff;  «Dd  Hoofinvoft^  J.  copcdvtd  Ibal  lor  ih«        IIRM. 

aciiaQ.liM  veiy  ml :  m  if  an  oowyMBr  itf  kiid  wfc  liDith  titbtt  com  or  wmiiAir' 
hmjf  and  the  paisqii  do  not  cany  diat  simy  ia  oonteiueiit  timt,  bat  goffen  that 
to  semain  upon  iha  had,  adioD  lies ;  but  for  the  aeoond,  it  teems^  it  does  nol 
ippear  that  tender  was  made  in  the  bouse  of  tibe  {daintiff^  dot  that  he  was 
4nwm^M>Aj  hut  Dq9dbbi]»ob»  J.  ooncdved^  that  when  an  oocopier  of  laad 
seta  forth  ti^  oora  or  hay  ior  tithe,  that  by  this>  the  pimerty  is  altered^  and 
^y  that  the  grain  or  hay  is  beeome  the  grain  or  hay  ai  die  paison^  and  thes 
y  he  suffer  that  to  nemahi  upon  the  land  of  iht  parishiener,  actaou  on  the  ease 
lies,  but  it  is  not  so  in  the  case  of  tender  of  cheese,  nor  of  other  personal  ot 
mizt  tithe;  for  that  after  the  tender^  the  property  remains  in  the  first 
owner,  as  in  the  case  of  tender  oiP  rent  of  money,  rent  com,  or  other  such 
thUig :  and  ior  the  seoond*  he  conceived,  that  the  tender  ought  to  be  made  si 
the  chord),  or  to  the  parson  or  rector,  and  for  that,  the  tender  not  being  al« 
l^ged  to  "be  at  his  house,  the  parson  beiBg  tken,  it  was  not  sufleicnl;  and 
Lkt,  C.  J.  conceived  that  the  tender  ign  very  good,  and  shall  be  intended  to 
be  made  at  his  house,  and  by  consequence,  that  both  for  the  matter  and  man- 
ner action  lies.  See  13  H.  4.  Action  upon  the  Case. 


Tn  91  Ja.  A.  D.  1623.    B.  R.   Amoh.    [Giodb.3^4.]  Tifiies  msv  |nis. 

NOTE,  ft  was  vouched  hy  George  Croke,  and  so  was  also  the  opinion  of  I^J^^wt  •  bat 
the  whole  court,  that  by  way  of  agreement,  tithes  may  pass  for  yean  ^a1^^uc» 
without  deed,  but  not  by  way  6£  lease  without  a  deed.    But  a  lease  for  one  without  deed, 

year  may  be  of  tithes  without  deed.  except  for  one 

year. 

Tr.  21  Ja.  A.D.  l623.     B*  R.    Jnon.    [Palm.  380.] 

IT  was  agreed  by  the  court,  that  by  the  canon  law,  tithes  arc  not  payable  J^^^J,^ 
for  houses  of  common  right,  as  10  Co.  Grant's  case;(l)  but  if  there  be  a  but  bj  custom; 
custom  that  tithes  shall  be  paid  for  them,  such  a  custom  is  of  ecclesiastical  if  uj  be  to  due 
jurisdiction,  and  the  parson  may  sue  them  as  for  customary  tithes.  thej  maj  be 

(1)  Ami,  Hf.  spiiitad 


I 


E.  22  Ja.  A.  D.  1624.    C.  B. 
Bxme  V.  Bishop  of  Norwich.    [Winch.  72.]  vl^^ 

T  was  agreed  between  Afichael  Bone,  and  the  fiishbp  of  Nonrioh  in  tres*-  Tithes  cannot 
pass,  that  by  the  lease  of  a  grange,  and  all  houses  and  buildings  thereupon,  9^'*  *■  «ppur- 
aad  belonging  or  let  beretofore  to  one  Edward  Ganard  $  that  in  this  oas^  if  ^°*'^^^ 
it  may  not  be  prgired^  that  the  tithes  w^re  not  let  Ur  Garrard,  then  they  witt  SrooTseTenl  ^ 
not  pass  by  this  lease,  for  it  is  not  possible  that  tithes  shall  pass  aa  appnrt^  natures; excepts 
nances  to  a  grai^«  because  they  are  of  several  natures :  except,  as  Wnrcn  as  Winch  saad» 
aaid,  that  thegmnge  is  the  glebe,  for  if  it  be,  then  the  rectory  may  pasaby  this  ^*|^*^f?^ 

^^"°^^'  forifit^4,thei> 

the  rectory  may  pass  by  that  name., 

Q^4trtp  whetbea 

£.  22  A.  D.  1624.    C.  B.    Summers  v.  Du^gs.    [Wiiwh.  80*]        an  action  will 

lie  upon  a  pco*  . 

SUMl£EiRS  brought  an  action  upon  the  case  upon  a  promise  against  Dugs  ^  miae,  that  if  the 
and  he  shewed  m  his  declaration,  that  the  defendant  was  rector  of  the  pjwntiff  ^^j^ 
rectory  of  D.  and  that  he  and  all  his  predecessors  had  used  to  have  all  manner  ^*]^'L^e 
of  tithes;  and  said  that  the  plaintifF occupied  100  acres  of  land  in  the  same  defend^ would 
parish,  and  shewed  that  the  defendant  promised  to  the  plaintiff,  that  in  con-  allow  40  shil- 
aideration  that  he  would  |)lant  his  land  with  hops,  and  so  make  the  tithes  to  lings  an  acre 
be  the  better,  the  defendant  promised  to  the  plaintiff  to  allow  him  towards  Awards  }^^^- 
every  acre,  which  he  should  so  plant,  forty  shillings,  towards  the  charge  in  JJJ^'  Jj,^^  ^, 
planting  it :  and  he  shewed  that  he  had  planted  an  acre  at  the  request  of  the  fenduit  had 

defendant^  planted  an  acrs. 
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dcfeadant>  and  so  npou  the  promise  brought  the  action :  and  now  it  was  moved 
whether  this  was  a  good  consideration  to  ground  an  action,  because  the  tithea 
are  not  bettered  by  Uie  planting  of  that  with  hops^  but  by  the  growing  of 
them^  and  the  increase  of  them  -,  and  he  had  not  averred^  that  the  tithes  were 
of  better  value  than  they  were  before :  and  it  was  also  moved,  that  he  may 
not  have  an  action  for  the  rood,  &c.  but  this  afterwards  was  referred  to  aibi- 
trament ;  but  the  court  said,  if  the  j|^ainti£F*had  shewed  in  his  declaration,  that 
he  might  have  made  more  benefit  ot  that  by  other  means,  than  by  the  nianting 
of  it  with  hops^  the  tithes  also  being  bettered^  then  it  had  been  more  dear. 

PfohibitioD  in  a  Tr.  M  Ja.  A.  D.  1624.    B.  R.    Jnon.    [2  Ro.  456.] 

boutsemployed  O^^  >ued  for  tithes  of  beasts,  and  the  fiact  was,  that  a  carrier  used  them 

Id  carryiog^         ^^  one  week  to  carry  goods  to  London,  and  the  other  week  employed  them 

goods  and  in       Jq  husbandry^  and  a  prohibition  was  granted, 
husbandry*  ^ 

Tr.  22  Ja.  A.  D.  1624.    B.  R. 
Haie's  or  Hawe's  Case.     [2  Ro.  458.] 

TithM  shall  not  |"\NE  sued  for  the  tithes  of  rabbits  in  a  warren  -,  and  Jerm^  took  a 
be  paid  of  old  \J  distinction  that  for  rabbits  in  a  warren  tithes  should  be  paid,  otherwise 
m.%atmi!ere  ^^^' — HouGHTON.  Shall  you  have  tithe  deer  in  a  park?  —  /emiyii.  No. — 
whether  tithes  Doddekidoe.  What  difference  is  there  between  the  cases  ?  and  you  shall  not 
shall  be  paid  of  have  tithes  of  a  coal  mine.  —  Ley,  C.  J.  He  could  not  say  cumcuioi  sua$j  and 
the  ^oang,  as  of  \i]^  Qot  felony  to  take  them,  for  he  has  no  property  in  the  old  rabbits :  but  the 
pigeons.  better  question  is,  whether  he  shall  have  the  tithes  of  suckers,  as  of  the  young 

of  pigeons :  wherefore  the  court  granted  prohibition. 

M.  22  Ja.  A.  D.  1624.  B.  R. 
Dickinson  v.  GreenhalL    [2  Ro.  479*  Anon,  in  Poph.  156.] 

N.  Bendl.  163.     1  Gw.  405. 

Two  questions  g^  REENHALL  is  sued  in  the  spiritual  court  for  tithes  3  and  to  have  a  nro- 
were  "*J« «  ^JT  hibition  he  suggests,  that  Robert  the  late  abbot  of,  &c.  was  seised  of  the 
landa  of  the  ^'  ^^  ^  ^^'  ^  parcel  of  ihe  monastery,  and  at  the  time  of  the  dissolution ; 
Older  of  Prs-  '^  ^^<^  ^^  <^d  his  predecessors  from  time  whereof,  &c.  from  their  founda- 
roonstntenses  tion  to  their  dissolution,  w&re  of  the  order  of  the  Pnemonstraiaueg ;  and  that 
were  'discharged  gU  (lie  abbots,  and  all  the  religious  of  that  order  (from  time  whereof,  6cc.) 
jtum^pnprHi  i,„„„j„e»,  liboi,  pHvUefioti  et  exonerati  Juerunt,  et  esse  debueruni,  d  salutume 
sMinpftbui  exco-  ^'*'*''*''"*  dedmtnrum  quarwncunque  de  et  super  their  lands,  &c.  quandocunque  ma- 
Ubantur ;  fttbus  out  sumptUnu  proprus  eas  out  ea  excolebant :  and  that  Robert  nnd  his 

id.  Whether  predecessors  from  time  whereof,  &c.  had  enjoyed  their  lands,  &c.  free  de  so- 
il were  safiident  ]t(doire  dedmomm  qvandocunque  manilnts  et  sumptibus  proprOs  excolebani :  and 
diKh1!m^fOT  ^^^^^  }^^  dissolution  of  the  abbey,  and  the  statute  of  32  (31)  H.  8.  and  con- 
the  pataatee  to  ^^7"  ^'^^  ^  himself,  and  that  he  was  and  yet  is  seised  in  fee,  et  halnai  et 
say  that  kabuU  kabet  in  proprid  tnanu  ex  colatione,  and  so  ought  to  be  discharged  of  tithes ; 
ethabetinpro-  and  Sets  forth  the  statute  of  2  E.  6.  that  no  one  shall  be  compelled  to  pay 
ffiA  manu,  tithes,  who  has  a  lawful  discharge  j  and  that  notwithstanding  the  defendant 
SJtP^iT^  sued  him  in  the  spiritual  court  for  tithes,  &c. 

nmjfHlmt  exco-  ^<^»  ^  the  defendant. — Here  are  two  discharges  pleaded ;  the  one  by 
Irbat.  order )  the  other  by  prescription ;  the  one  is  mambus  out  sumptibms ;  the  odier 

is  sumptibus  ;  and  here  is  a  double  application  of  these  discharges.  1.  As  to 
the  discharge  by  order,  it  is  to  be  considered,  what  discharge  those  of  the 
order  of  Praemonstratenses  had,  and  whether  it  be  here  well  set  forth.  At  first 
all  monks  paid  tithes  as  well  as  other  people,  until  Pope  Paschal  in  the  council 
of  Mentz  ordained,  that  they  should  not  pay  tithes  dt  labonbus  sms;  and  this 
continued  a  general  discharge  until  the  time  of  H.  2.  when  Adrian  restrained 
it  to  three  orders,  the  Cistertians,  Templars,  and  Hospitallers,  and-  as  to  the 
others  they  should  not  pay  tithes  de  animalibus  nutrimentu  amtuatim  et  gratis } 
but  for  other  things  they  should  nay  tithes  of  animals.    The  dischaige  of  the 

Fhmionstratensian 
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FHemonstrateiMian  order  was  made  by  a  bull  of  Innocent  III.  which  is  in  t&e        1624. 
third  book  of  the  Decretals ;  the  words  of  which  bull  are  more  ample  and      oioKmaoii 
large  than  the  discbarge  which  the  Templars^  &c.  had.;  but  I  say  tnat  this  «• 

buO  nerer  was  allowed^  nor  is  it  mentioned  in  any  of  the  expositions,  neither  is    Ga>>w"At^>» 
k  in  the  Gregorian  compilation.    And  afterwards  in  the  council  of  Lateran,  ~ 

ne  ecdesia  ntmium  graoaretur,  it  was  prorided,  that  the  priTilege  of  the  Tern- 
plarsy  &c.  should  not  extend  to  their  farmers ;  and,  if  the  Pramonstratenses 
nad  bad  any  such  priyilege,  they  would  have  prorided  against  them  also ;  for 
the  church  would  be  aggrieved  by  them.  In  34  H.  3.  2.  Mem. .  1.  there  is  a 
clause,  that  there  were  several  abbots  of  the  order  of  the  Pnsmonstratenses, 
who  asked  for  the  privilege  of  the  Cistertians  -,  and  this  they  would  not  have 
done  if  they  had  had  any  privilege,  especially  a  greater :  and  there  are  divers 
other  privileges  in  this  bull  which  never  have  been  allowed ;  as,  that  no  one 
should  take  a  paUrey  from  them ;  yet  when  an  abbot  of  this  order  did  homage, 
the  marshal  woqjd  take  his  horse.  So,  that  they  provoeentur  ad  Judic,  tmd 
that  they  should  not  be  cited  before  an  ecclesiastical  judge,  but  of  their  own 
<)rder.  And  the  parliament  roll  of  the  statute  of  2  H.  4.  c.  4.  proves  this :  the 
occasion  of  making  that  statute  appears  to  have  been,  that  the  clergy  exhibited 
a  hpH  to  the  commons,  which  was  a  new  bnU  of  the  pope  for  certain  orders  to 
"ke  discbaiged  of  tithes  of  their  lands  though  taken  to  fann  -,  and  this  they  said 
was  against  the  law,  and  to  the  pr^udice  of  the  patron ;  and  that  the  exami- 
nation of  the  bull  belonged  to  the  King,  and  that  therefore  it  might  be 
avoided ;  and  the  clergy  vvould  not  have  done  this,  if  the  Prgsmonstratenses  had 
had  snch  a  discharge.  (1)  But  it  is  objected,  that  though  this  bull  has  not 
been  allowed,  yet.it  is  good.  I  answer,  Negando  quia  non  Mret  qmtemu 
iaifeat  vim  legis,  et  quatemta  habeat  vwi  raituwat;  and  there  is  a  difference  be- 
tween a  geueral  law,  and  a  common  and  particular  sentence,  as  of  a  divorce, 
U  H.  7.  12.  And  this  is  proved  by  M.  5  £.  1.  or  H.  1.  Rot.  100.  in  B.  R. 
where  Queen  Eleanor  brought  a  quote  impedit,  and  had  a  writ  to  the  bishop  5 
and  in  a  quare  incumbravit  against  the  bishop  stated,  that  she  had  recovered  in 
a  quare  impedii,  and  had  a  writ  to  the  bishop  ad  admittendum  ckricum ;  to 
which  the  bishop  said,  that  it  was  ordained  in  the  council  of  Lyons,  that  the 
aix  mondis  should  be  computed  acooiding  to  weeks,  and  not  according  to  the 
months  of  the  year,  and  that  according  to  weeks  the  six  months  were  elapsed 
before  the  writ  was  delivered  to  him,  and  he  collated :  the  Queen  replied,  that 
the  writ  came  to  the  bishop  within  the  six  months  of  the  year,  and  that  she  was 
a  lay  person,. and  was  not  bound  by  the  council ;  and  recovered.  And  this  is 
also  proved  fay  the  statute  of  21  H.  8.  c.  21.  and  10  H.  7.  18.  It  appears  too 
by  Ordericnt  Vitalis,  fo.  111.  that  in  the  beginning  of  the  Cistertians,  their 
gofvemor  persuaded  them  to  labour,  and  they  cultivated  their  ovm  lands  j  but 
that  the  white  monks  would  not  labour;  and  therefore  there  was  greater 
reason,  that  the  Uack  monks  who  did  labour  should  be  discharged  of  tithes, 
than  that  the  idle  white  monks  should.  And  by  their  institution  the  black 
BHMiks  were  not  capable  of  apnropfiations,  because  they  thought  the  tithes  did 
c£  right  belongto  the  vicars.  In  the  Chronicles  of  Normandy,  fo.  187.  the  num- 
ber of  black  jncmks  and  of  their  abbeys  was  certain;  but  there  was  no  certain 
number  of  white  monks ;  so  that  it  was  a  greater  grievance  to  the  church  that 
the  white  monks  should  be  discharged,  than  that  the  Mack  monks  should. 
2.  The  plaintiff  .in  this  case  docs  not  shew  how  he  is  discharged,  but  states  it 
generally.  In  22£«  4.  46.  where  one  pleads  there  that  he  has  a  sufficient 
diacharge,  and  does  not  shew  how,  it  is  not  good.  It  is  objected,  that  this  is 
an  ecdittiastical  matter ;  as  in  a  divorce.  I  answer,  that  snch  matters  ought 
to  be  pleaded  amcurrmtibus  Us,  ^c, ;  it  was  adjudged  in  Slade  and  Dnuce% 
C9»t,  in  C.  B.(l)  that  it  is  not  good  to  say,  that  the  abbey  was  discharged,  vrith- 
oiit  shewing  how ;  which  case  vras  determined  by  the  chief  justice :  and 
though  a  writ  of  error  .was  brought  upon  that  judgment,  yet  it  would  have 
been  affirmed  m  this  court,  if  the  parties  had  not  previouidy  agreed.  3.  The 
particalar  disduffge  is  not  well  alleged :  for  it  is,  that  the  abboty  ratione  pnt^ 

{!)  The  original  it  very  confiifcd  here. 
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1094.        mimd,  sfaall  be  diiehiffed  ;  and  here  are  ty^  disefasrgdl  AewA,  and  therefbre 
MouvtoM     it  M  vneertain,  30  H.  6.  2.  7  H.  7.    And  it  is  quandoamque^  which  is  a  ccm- 
^  ditioily  flnd  Ihe  plaintiff  docs  not  shew  that  he  has  perfiormed  it,  37  H.  6. 3.  4. 

oBUNBA^u  ^j  g  jj  Q  4  j^^  paitkular  disdiarge  is  not  well  applied :  for  the  dis- 
charge is,  when  he  cultivates  with  his  own  labonr,  and  at  his  own  expense  ; 
if  then  there  be  not  both,  namely,  Ist.  his  labouTi  and  2d.  his  expense,  there 
shall  not  be  any  disdiarge  of  titioies ;  as,  if  the  lessee  cnltivate  it,  and  the 
kssoT  afterwvrds  enter  for  a  forfeiture :  so,  where  it  is  let  out  by  halves,  as,  if 
k  be  eoiamus,  paHienms;  there  shall  not  be  a  dncbarge  in  that  esse.  So^ 
thoae  who  had  their  gardens  disdiarged,  were  not  cdscharged  for  kortis  con-- 
dmiiB,  For  privileges  of  tUs  nature  weie  shicH  Jurist  and  the  pUdntiff  has 
not  shewn  here  that  he  cohdvated  it-  with  his  own  kboor,  and  at  his  own  ek- 
pease* 

The  Cslse  w^s  argued  again,  H.  1  Car. 

IN  all  attaefamettt  mm  a  prohibttam,  the  plaintiff  declared  lAat  where  Robert, 
the  hvt'  abbot  of  Cokersliam,  in  Lancashire,  was  seised  in  fee  of  three  aeies 
of  laod,  parcel  of  Ms  monastery,,  and  that  the  abbot  and  his  oom-monks;  and 
dl  the  ptediecessors  of  the  abbot  were  tikne  oat  of  mind  of  Ae  order  and  rule 
of  Fnemotutratauur  and  that  the  order  of  PfwmoMirwtenses,  and  dl  monlrs' 
thereof,  wens  time  onC  of  mind  discfaargfed  of  payment  of  tithes  for  their  lands' 
stud  tanemonts,  qutnuSu  fmonbwt  pnopruf  oKt  suHipttbws  excoidtint.  And  that 
the  said!  abbdt  attd  all  his  predecessors  time  out  of  nthid  had  hoMen  &e  said 
Uiree  aeres  diachaiged  of  payment  of  tttfaes,  quarndki,  SfC,  and  so  held  them 
until  the  disaolatbn  of  t^  monastery,,  and  shew  the  surrender  to  H.  8.  and  ^ 
sttttwteof  31  H.  8.  by  force  wheneof  H.  8.  wvs  seised,  and  Held  diem  dis- 
dlargfd,  and  from  hiih  derive  them  to  K  6.  aad  fromE.  6.  to  Queen  Mary, 
and-  itook  her  to  Queen  Elizabeth,  and  from  her  in-the  forty^second  year  of  her 
reign  to  Wagstaff,  and  from  him  by  mean  conveyances  to  Dickenson,  the 
plaintiff,  qubmum  preHxtu  he  vras  seised,  and  enjoyed  them  in  proptid  numunmiid, 
andsiiew  the  stbtnte  of  2  E.  6;  cap.  15.  vrheieby  it  is  enacted  diat'titfies  diaU- 
be  paid  as-  umdly  tficy  were,  &c.  Qaoram  prattODiu,  the  plaintiff  held  the 
three  aerer  discharged  of  tithes,  and  that  notwithstanding,  and  agaiiist  thepfo- 
hihition,  the  defendant  did- draw  him  into  plea  fur  them  in  conrt-ehristtan,  and 
the  judge  there  held  plea,  and  tlie  defendant  did  Ihere  prosecute  him  to  the  dis- 
iaheriaonof  the  crown :  and  upon'  this  the  defendant  demurred^  and  prayed  a 
ooosnltation.  And  Sir  John  Dhvies,.the  King's  se^eant,  atgued  fbt  the  dden- 
dsnt;  that  a<oonsultatbn  sbonkl  be  granted,  bedause  that  his  matter  of  dis^ 
dm^ge  is  double^ 

1.  His  privilege.  2.  The  prescription :  and  if  eitiber  of^them  v^  not'heip' 
him,  then  he  oii^t  to  be  charged;  For'  the  privilege,  he  tedif  it  that  tile  PneF- 
immdraiemes' neferhad  such  aiaivilege.  It  is  a  maxun  in  kw,  lint  all'persont 
ought  to  pay  titUesi  and  all  lands-shall  be  cfata|ged  with  them  of  cmnmen  right^ 
but  als»  there  are  divers  discharges  of  them  and  aUowed  by*oarlavr(asis 
manifeat  by  ihm  ordtes  of  Templars,  HospitUlcrs,  and  Cstertiana,-whieh  dit- 
charges  our  law  albws)  and  these  are,  1.  By  preseriptioiCi.  2.  By  rM  com- 
pdsition.    di  By  privilege  obtsdned,  aiMl  that  fay  twn  wlqrs; 

h  Either  bythe  btaU  of  the  Pope,  fcr^  he  takkig  upon  himself  to  beihegkeat' 
dispenser  and  stewafdof  the chmch,  took: upon  him  to' disfcharge  them;  but' 
thk  (as  it  is  heiden  bythe  canon)  be  could  not  dbsohitel)'  do;  bdt  mighrdHiBrt 
tbena  to  aderfyeaan;  or  grant -to  snother  to  hdd  them  by  W^  of  retainer,  and' 
this  onght'to  beto  a  dergymad  also.    Or, 

2.  By  n  genaral  council;  for  some  orders  were  disd»iged%y  general  cbundla^ 
S6seme<ibtained  pvivilej^  by  tyeBofw^s^lndls;  which  are  his  patents, aome 
by  ooundk,  vdiids.  ai^  fats  statutetf ,  and  decrees,  virerer  as  judgments;  but'  yet 
node  of  them  laid  ever  any*  fbroe  in  oar  laiw,  nor  did  'bind  as  inEngtand  mote 
thsv  vohmtarilyretaoMdl  and  appnwed  by  usage  and  cuMom  \  ftr  asit  is  saW  ftf' 
11  H.  4.  the  Pope  cannot  alter  the  law  of  EngUnd ;  and  this  is  evident,  for  in 

all 
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ttt  Mset  wbffe  like  bnlls  or  oooatitutioM  of  tbe  Fape  emu  tiie  la^r  of  lb*  1mA>        1€84. 
ibey  have  always  been  rejected ;  as  for  instance^  ^icuaiMif 

1.  Id  the  hvdk  which  are  of  four  sorts.  "* 

1.  Of  provisioa« 

2.  Of  citatioD. 

3.  Of  exemption. 
And  4,  Of  PKPOBHnnBigatioB.    Ajm)  as  for  thos<^  of  mrtigiwMnigatioib  it  ap- 

rjra  that  it  was  treason  at  common  law^  and  that  the  treasure  did  kneel  to 
2.  foe  one  who  hroufj^bt  tbei»  in>  end  in  the  perpetmi  oowrae  of  the  booki 
afterwards^  they  have  always  Wpn  HigaMpi^ed  in  ptea$»  So  hi^  baUs  of  cita^n> 
hefQietb^a|at|i^o(psavision»weBe  an  heinous  offene<^  and- so  are  bulls  of  pro- 
vision and  ^e«a|^io;n.  Fo9  his  ceopne^  where  they  vert  egahwt  the  Iwr ,  they 
'Vese  neglected  U  appe^ns  by  the  cauon^  ftod  niUu$^  a^iioi  ii€H€/kkm  d  Uco^ 
and  yet  no^with^tiiMUBg  ccptinued;  long  after  for  beneioes,  and  does  yet  (aa 
bis]^oDrio%  th#  the  ckrgy  shall  take  them  fieon  the  King  and  a  lay4»and.; 
and  also  there  is  a  canon  for  exemption  of  clerks  ont  of  temporal  juriwictMMi : 
bat  yet  aa  S^af^  s#ys!»  kOH.  ?.  18.  i$  was  never  ohaeqved  heee.  Sotha^cMon 
faith,  that  the.  tiiae  ef  thfr  lapie  shall  be  aecountedL  |Mr  npiumnat,  but  oup  Iviv 
Bot  reganiiQg  thisj  s«y»»  thiyt  it  shall  be  acoountod  ptn  maam  in  the  calendar^ 
a»  it  is  expvi^a^  adjudged  in  $.fi.  3.  Rot.  IQOk  Rot  ehm^  m.  twrri.  Aad  there 
is  a  gieal  reiison  fos  it,  aa  it  is  in  29  UL  3w  memh,  5.  in  Htrri.  It  is  not  neees-* 
8^  for  iHshqps  at  finglend  to  go  to-  geoeinl  oouneik  ^  spas  in  pavliamaul 
thwe  that  do  npt  send  knights  or  burgewes  shaU  not  be  bound  by  stetiites. 
And  the  councils  of  Jl^yonsj  of  Bigtmm»  &c.  are  expounded  by  statutes  howr 
tfiey  shall  be  takpn ;  «^  that  if  th^  have  ajpnlege  (a»  in.trutk  thi^have>by 
the  Pope's  bulls,  if  it  were  not  allowed  in  England,  they  are  not  of  foroe  to 
privilege  them  against  the  common  Uw  of  the  laod  for.  pagrmeot  of  tithes  -,  but 
this  was  never  here  allowed* 

And  now  for  the  prescription :  thi^  cannot  help  them»  formenks  are  net  of 
evangelical  priesthtood,  to  wit,  capabto  of  tiMhrn  in  the  permmcj^,  but  mevely  ky- 
aiei^  and  then  as  the  Bishop  of  Winchester's  case  is,  they  cannot  preacrkbe  in 
f|4Vi  dectMoado;  aud^ede  ^yi^  of  them,  that  they  v»mai  iieto^  ao  thet> if  their 
pnvilege  were  allowed^  the  prescription  would  not  help  them.  The  piivik^ 
of  Pntmomtraiefisu  was  by  the  council  general  of  Mentz  for  their  disohei|;e> 
which  denies  that  all  rdigioHs  pemons  slmidd  be  disohaiged  of  tithes  of  lande 
in  their  own  bauds,  qimmdm,  ^e.  But  afterwards  Adrian  restrained  it  to  ^e 
Temphi|«»  Hospitallei»>  and.  Ciatovtawm,  omitting  the  FrwmomtraUmeS';  and 
the  decree  of  Adrian  was  xeoeiv^  elso»  whereby  the  law  took  notice  of  thedis* 
charge  of  the  said  three  orders.  True  it  is,  that  Uie  Pnanontiratmiei  hm»  a 
buU  of  Fqie  Innocent  the  Third,  of  discharge  and  aa  large  Ubertids  aa  the 
Cistertians,  but  they  never  put.tbisiin  use.  And  it  seems,  1.  That  there  were 
of  them  twienty-nine  abbett  and  abbefs»  and  yet  tfa^  privilege  is  not  mentioned 
in  all  the  boqkfi  as  the  Cistertiant  is^  2.  They  conmlaiabad  to  Gregcuy  the 
Ninth,  that  th^y  iff ece  npt  sufti»d:to  put  it  in  ure ;  aod  inotwithfltanding  thiB< 
Qomplaint  and  Qommeud  ofi  the  Pope  to  the  okrgy  to.  allow  them  tUs^privite^, 
yet  24  II.  3.  complaint  was  made  against  thw»  lt»  parliament  for  oliiming  thia 
privilege.  But  the  statute  of  2  H.  4.  cap.  4*  put  this  out  of  doubt>  forithis: 
put  the  Cistertians  in  a  jnrigmumre^  for  purchasing  and  putting  in.eneeutfen 
bulls  of  exemption,  of  their  lands  purchased  af terwiads. 

Now  if  the  FrcemongtrfUfmeti  had  the  same  privilege  they  should  not  have: 
been  omitted  out. of  this  statute i  then  comes  the  statute-  of  7  Hi  4i  cap<.6. 
which  terrifies  all  from  putting  in. execution  bulb  of;  e■eo^llimlof  their; lands* 
not  put  in  execution  before,  upon  wlddi  it  is  not.  to  be  presumed  that  it  was 
put  in  execution  afterwards. 

BMt  adwt  tlttt  the  PfYn^ciM^/elaiief  had  this  privilege:  I^  say»  that  the 
plaintiff  has  not  applied  this  privilege  to  himself,  for  he  has  not  averred  in  fisct 
that  at  the  time,  &c.  pn^rm  mauibus  excdthai^  noc  ad  Jkmgm  dmitiebat ; 
and  this  he  ought  ta  have  done  if  he  would  take  advantage  of  Oie  nrivikge^  ae 
in  DidoMonz  case,  navel  lib.  inin  542.  there  it  is  CKpresily  aUe^ea  iM  the  like 

case. 
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1624.        OMe,  is  oun  is  here,  and  where  the  tame  privilege  as  here  is  daimed,  quod 
Dicsiiftov     maMui  proprm  accoUbat, 

^ True  it  is  that  it  is  said  here^  that  after  the  feofiBment  to  him  made,  he  was 

seised  ei  gavmujuii  in  proprid  manu  ten,  hut  he  does  not  say,  that  at  the  time 
of  the  tithes  due,  gamsui  Jwt,  &c.  as  he  ought  expressly  to  have  done,  as 
appears  hy  other  cases. 

If  one  prescribe  to  have  common  in  arable  land  when  the  com  is  reaped,  or 
in  meadow  wlien  the  hay  is  carried  away,  and  justify  by  reason  thereof,  he 
ought  to  aver  that  the  com  or  hay  was  carried  away  when  he  put  in  hb  cattle, 
otherwise  he  has  not  applied  the  prescription  to  himself. 

So  if  one  justify  for  common  quandocunque  aoeria  sua  tenerini,  he  ought  to 
aver  that  his  cattle  then  went  in  die  place  where,  &c.  as  17  Ass.  7.  So  if  die 
King  pardon  all  but  those  who  adhere  to  M.  he  who  pleads  it  ou^  to  avetf 
that  lie  did  not  adhere  to  M.  so  here  the  privilege  is  quamdm  pmprm  mambut, 
4^.  and  therefore  at  the  time  he  ought  to  aver  that  he  had  it  proprm  ma* 
mbms,S^, 

Also  where  upon  the  surrender  to  H.  8*  and  the  statute,  they  conclude  tiutt 
the  Queen  held  it  discharged,  this  cannot  be,  for  this  ought  to  be  in  sudi 
manner  as  the  abbot  held  it  discharged,  but  this  was  quamdiu,  Spc.  and  the 
King  cannot  be  bound  to  such  an  unbeseeming  condition,  and  therefore  he 
shall  hold  it  discharged.  Like  to  the  case  where  the  abbey  has  the  preaeota- 
tion,  and  another  the  nomination,  the  abbey  surrenders,  he  who  has  the  nomi- 
nation shall  have  all,  for  the  King  shall  not  present  for  him^  it  being  a  diing 
indecent  for  his  Majesty :  and  so  he  concluded  for  the  defendant. 

Banks  contra.  1.  That  it  is  a  good  cause  of  prohibition.  2.  That  it  is  wdl 
applied  to  us. 

1.  That  the  order  of  Prtnmnutrataues  is  discharged  of  tithes,  that  they  had 
once  this  privilege,  has  been  allowed  by  the  other  party,  by  the  bolls  of  the 
Pope ',  and  that  it  Was  allowed  and  taken  notice  of,  he  proved  by  this,  that  tliis 
buU  was  confirmed  by  King  John,  in  the  twenty-fourth  year  of  his  reign,  the 
charter  whereof  he  said  he  had  under  seal,  and  22  £.  1 .  membran.  5.  there  were 
twenty-six  abb^  of  this  order,  and  the  King  took  them  all  into  his  protection 
vrith  tibeir  immunities,  and  22  R.  3.  John  de  Gaunt  baring  jsra  regaba  in  Lan- 
cashire (where  the  abbey  is),  confirmed  to  them  this  bull :  and  also  this  has 
been  divers  times  allowed  and  decreed  to  them  in  oourt-christian  for  suit  of 
tithes,  as  in  the  case  of  the  abbey  of  Bigham,  which  was  of  the  same  order. 

And  as  to  that  which  was  objected,  that  if  the  Frctmmutratauei  had  such  a 
privilege  as  the  Cistertians  in  2  H.  4.  that  the  like  provisions  vninld  have  been 
against  them. 

As  to  this  I  answer,  that  such  a  provision  is  not  against  the  Templars  nor 
Hospitallers,  and  yet  they  have  such  a  privilege. 

2.  It  may  be  that  they  never  enlarged  their  privileges  above  their  grant 
And  for  the  statute  of  7  U.  4.  our  privilege  was  not  then  new,  Aid  it  was 
afterwards  aUowed  in  22  R.  2.  And  also  I  conceive,  that  if  the  abbey  were 
discharged  at  the  time  of  the  dissolution,  althoneh  not  de  jure,  yet  this  is  a 
sufficient  discharge  vrithin  the  statute  of  31  H.  8.  as  it  u  takeo^  €oke» 
lib.  11.14. 

2.  I  hold  that  ihey  may  here  prescribe  to  be  discharged  of  tithes,  because 
they  are  spiritual  persons,  and  capable  of  cure  c£  souls,  and  capable  of  tithes 
in  pemancy,  as  if  an  appropriation  be  made  to  them. 

3.  It  is  not  now  to  be  argued,  whether  they  have  such  a  privilege,  iw  they 
have  demurred,  which  is  a  confession  of  all  matters  in  fait,  &c. 

4.  If  there  be  a  matter  whereupon  the  prohibition  may  be  grounded  it  will 
serve,  vide  Dyer,  170,  171.    Co.  fib.  10,  11. 

And  5.  The  privilege  is  well  applied,  because  it  is  shewn  that  they  were  once 
dischai|;ed. 

6.  He  needs  not  to  shew  how  he  is  discharged,  22  £.  4.  4.  5  E.  4.  8. 
20  £.  4.  15.  Also  the  discharges  are  tempt  dont,  he.  and  therefore  not  plead- 
d>le ;  so  he  prayed  that  the  prohibition  might  stand. 
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Hil.  22  Ja.    B.  R.     Scott  v.  Eyre.    [2  Ro.  495.] 

SCOTT  libelled  in  the  spiritual  court  for  tithes  of  old  gotten  trees  cut  down  Prohibition  to  « 
for  ftid,  and  aho  for  tithes  of  loppings  of  trees>  which  loppings  were  not  '?J*  ^^^  ^^^  ^ 
of  twenty  years  growth,  and  prohibition  was  granted.  ^^  for  fuel?*** 

E.  1  Car.  B.  R. 
Bowry  v.  Wallingtbn.  [Anon,  in  Poph.  159.   Latch.  6.]  Latch.  75. 

N.  Bendl.  148.  150.    Palm.  418.  ^625. 

NOTE  that  in  this  case  upon  the  statute  of  50  E.  3.  4.  it  was  agreed  by  If  there  be  an 
the  court,  that  if  there  be  a  suit  in  the  ecclesiastical  court  and  a  prohi^  appeal  after 
bition  awarded,  and  afterwards  consultation  granted,  that  upon  the  same  libel  <»ntuitotion, 
no  prohibition  shall  be  granted  again ;  but  if  there  be  an  appeal  in  this  ca8e>  [^  imv'^** 
then  a  prohibition  may  be  granted,  but  with  these  differences.  granted;  unleit 

1 .  If  he  who  appeals  pray  the  prohibition,  there  he  shall  not  have  it  3  for  it  be  upon  the 
then  suits  shall  be  deferred  in  infinitum,  in  the  ecclesiastical  courts.  prayer  of  the 

2.  If  the  prohibition  and  consultation  were  upon  the  body  of  the  matter,  *PPcljttt,orthe 
and  the  substance  of  it ;  for  otherwise  he  shall  be  put  many  times  to  try  the  ^^^  ^.^  ^^ 
same  matter,  which  is  full  of  vexation.    And  the  case  was  moved  again,  and  matter  and  sub- 
argued  by  Noy. — {Anon,  in  Popk.)  stance  of  the 

A  prohibition  was  granted  against  Wallington,  a  parson,  who  libelled  in  the  '"^**  butfucre, 
spiritual  court  for  tithes  5  and  after  pleading  in  this  court,  the  parties  went  to  ^«  constrocuon 
issue,  and  the  plaintiff  was  nonsuited  3  whereupon  a  consultation  was  granted  the  words  <*tih« 
to  the  spiritual  court,  and  sentence  was  given  there  for  the  parson ;  and  the  same  jodge,"  in 
other  appealed  to  the  court  of  Arches,  and  then  moved  for  a  fresh  prohibition  the  50  E.  3.  c  4. 
to  that  court,  and  Noy  argued  that  prohibition  did  not  lie ;  he  said,  it  had  been 
objected,  that  the  stat.  50  £.  3.  c.  4.  enacts,  "  that  after  a  prohibition,  if  a 
"  consultation  have  been  awarded  to  the  cotul-christian,  that  then  the  same 

judge  in  the  court-christian  shall  proceed,  notwithstanding  any  prohibition 

proved  afterwards,"  and  that  the  words  "  the  same  judge,"  meant  the  judge 
personally  in  the  spiritual  court ;  and  therefore  in  this  case,  it  having  been  re- 
moved from  the  court  of  the  ordinary  to  which  the  first  prohibition  was  granted^ 
that  prohibition  shall  be  granted  to  this  court,  notwithstanding  the  consultation 
before  granted  :  But  it  ought  not  to  be  granted,  for  whereas  the  statute  says 
that  ''the  same  judge*'  shall  proceed,  notwithstanding  a  prohibition  granted 
after  consultation,  these  words  ''  the  same  judge,"  ought  to  be  understood  to 
nean  the  judge  of  the  same  jurisdiction,  and  not  the  judge  personally.  5  R.  2. 
Tryal,  54.  AU  the  spiritual  courts  in  England  and  at  Rome  are  but  one  court, 
as  to  the  conusance  of  our  courts  of  common  law.  The  stat.  27  Eliz.  enacts, 
that  '*  the  party,  plaintiff  or  defendant,  bringing  his  writ  of  error,"  yet  if  one 
of  them  die,  his  executor  shall  have  a  writ  of  error,  as  was  adjudged  in  the 
Lord  Mordant*s  case,  yet  only  "  that  party  "  is  named  in  the  act ;  so  in  this 
statute  50  £.  3.  these  words  "  the  same  judge,*'  shall  be  construed  the  judge 
of  the  same  jurisdiction.  And  inasmuch  as  the  other  side  rely  much  upon 
these  words  '*  the  same  judge  "  in  the  statute,  I  have  seen  the  Parliament  Rolls 
in  the  Tower,  50  E.  3.  Rot.  199.  there  in  the  petition  upon  which  the  statute  * 
i»  grounded,  the  words  are  express,  UcetUque  judici  ecciesut,  which  denote  the 
jurisdiction,  and  not  the  same  judge,  as  the  printed  statute  says.  And,  in  truth, 
if  the  statute  should  not  be  expounded  o£  the  jurisdiction,  but  of  the  individual 
person  of  the  judge,  there  would  be  infinite  delay  in  these  suits ;  for  in  such 
case,  if  one  libelled  for  tithes  bdbre  an  official,  and  the  other  brought  prohibit 
idon,  and  were  nonsuited,  and  a  consultation  granted ;  if  the  official  were 
dead  or  removed,  then  a  prohibition  might  be  gnusted  to  the  new  official,  not- 
'withstanding  the  prohibition  granted  bdfore.  So  if  one  sue  before  an  official, 
and  aherwtadB  appeal  to  the  ordinary,  and  from  the  ordinary  to  the  Arches,  an4 
thence  to  the  court  of  Audience  before  the  archbishop,  and  from  him  to  the 
court  of  Delegates ;  if  *'  the  same  judge  *'  in  the  statute  shall  be  expounded  to 
neaa  the  person  of  the  judge^  and  not  the  jurisdiction^  then  upon  all  these 

VOL.  I.  Y  several 
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1625.  aeyenJ  appeals  the  party  might  have  aeyeral  prohibitioos,  notwith^ftafidii^  the 
BowBY  ooDSultatkm  before  granted ;  which  would  be  a  great  vexation  and  trouble,  and 
lo  agaiiuit  the  intention  of  the  statute.  See  Reg.  50  &  56.  So,  if  in  the  spiri'* 
tual  court  the  judge  should  appoint  a  surrogate  (viz.  a  deputy)  as  he  well  may, 
(although  a  judge  of  this  court  or  the  Common  Pleas  cannot  appoint  a  dqwty^) 
in  such  case  a  prohibition  might  be  granted  after  consultation,  inasmuch  as  the 
surrogate  is  not  the  same  judge  in  person,  to  whom  the  consultation  was  granted 
before.  And  to  conclude,  there  was  Daviess  case  in  this  court  hut  tenn 
(H.  22.Ja.)  j  one  prayed  a  prohibition,  and  did  not  prove  his  sunnise  within 
six  months,  as  the  course  of  the  court  requires,  and  therefore  a  consultation 
was  granted  3  and  after  that  the  party  moved  for  another  prohibition,  and  as 
he  diewed  several  precedents  of  prohibitions  granted  in  like  cases,  the  court 
granted  it.  But  the  couit  then  said  they  wod^d  be  sparing  of  granting  prohi- 
bitions in  such  cases :  and  they  said,  that  if  a  prohibition  should  be  granted, 
and  afterwards  consultation,  and  sentence  given  in  the  spiritual  court,  if  the 
party  appealed  to  the  court  of  Arches,  they  would  not  grant  prohibiti<m  in  such 
case  upon  plaintiff's  request,  for  he  should  not  have  advantage  of  his  own  act, 
(viz.  the  i4)peal,)  which  is  in  truth  our  case.  1  H.  7. 12.  Dyer,  105. — f  Latch. J 
FakmeTj  at  the  and  of  his  report  o^  this  case,  says,  qu»re  finem,  but  LateJL  ta 
m  report  ef  the  case  distinct  from  that  gica^  above,  says,  that  "  no  consultation 
Iras  granted. 

\  ^  E-  1  Car.     B.  R.    Anon.     [Latch.  48.] 

A  custom  ad-  ^  -" 

mitted  m  the  TONES  said,  where  a  custom  is  alleged  in  a  plea  in  the  spiritual  court,  the 

spiritual  court  tf    custom  may  be  traversed  there,  if  the  parties  agree  and  consent  to  it ;  bnt 

^y  ^^"^f  «^  ^  ^be  custom  be  denied,  then  a  prohibition  shall  be  granted,  and  the  spiritnal 

beTeiicd,  pnL  «>art  ousted  of  jurisdiction.  _ 

hibttion  shall  go.  ♦ 

M.  1  Car.     B.  R.     Wrothmeal  v.  Gill    [3  Bulstr.  310.] 

A  curate  libdled  "OANKS  moved  the  court,  for  a  prohibition  to  the  ecclesiastical  court.  The 
for  tithes,  as  cu-  XI  ground  and  suggestion  to  have  a  prohibition,  he  gathered  and  collected 

Ilid  lawf^ll  Ll.  ^^  ^^  ^^®  ^^  ^^  ^^^  ^^^ '  ^^^^^^  ^^^^  ^c  I^no°  libelling  for  tithes,  aefes 
iuittedand^(£f  i'  '^^  ^^  ^^  at  all  to  enable  him  to  have  the  tithes,  being  only  laid,  that  he 
timi  nwestihu;  ^ff^  the  curate  of  such  a  chureh  -,  and  does  not  Uy  that  he  was  admitted,  in- 
the  court  held  i^luted,  and  inducted :  for  that  before  induction,  no  freehold  vests  in  him  to 
that  tnoestiitis  in  entitle  him  to  have  the  tithes,  for  curatvs  non  habet  titukm,  and  by  32  U.  6. 

n^li^r^eML  ^^'  ?^:  ^^  ^  ^*  ^'  ^^'  ^^'  ^^^^  ^^^^  ^^  maintain  no  action,  neither  a 
as  inducuta,  9poliaition,  nor  trespass  before  his  induction  ;  for  before  this,  he  is  not  entitled 
which  implies  to  the  tithes,  and  a  release  by  him  made  before  this,  is  not  good,  as  appears  fay 
instituUon ;  and  1 1  U.  4.  foL  3.  CkMnmentaries,  in  Hare  and  Bickiey's  case. 

11  ^If^^  I>ODDBBn>on,  J.  By  institution,  hdUfct  curam  ammarum,  the  words  of  insti* 

that  he  IS  ft  mere  *«*•«,  \^'         -  V.'.       i     l  l  ^  -  ^t  * 

•tipendiarr  en-    ^^^  nemg,  mstttuo  te  habere  curam  antmarum,  curam  tuam,  et  mearn^  so  that 

nte,itistobe     ^^^  18  a  vicar,  admitted  and  instituted:  and  the  law  takes  notice  of  a  ennte, 

pleaded  in  the     as  appears  by  the  statute  of  35  Eliz.  upon  a  motion  there  n^de  by  the  coiate, 

spintuai  court,    aft  mention  is  made  in  the  said  statute  for  matter  of  lecusancy  and  ahiuiation  t 


fb^  Ui^^r'  *^^  ^  cunUus,  this  implies  a  parson  instituted  ;  here  by  the  b'bel  it  appean, 
probibitiM]  shall  ^^  ^  parish's  name  is  Burton  Cutherd,  and  it  is  mentioued  that  he  is  ctinstus 
go.  ecdesiit,  riti  et  legitime  admissus,  et  Ugjiimb  incestitus,  and  so  good  and  suffix 

cient ;  and  by  the  canon  law,  i$iioestitus  is  tak^  for  tMductus,  and  makes  all  the 
matter  plain,  and  as  if  he  had  said,  curatus,  admissiu,  et  inductm^  and  this  is 
good. 

WntTLOOx,  J.  agreed  herein,  if  he  had  said,  rit^  et  legitime  imdtKtms,thktiM 
good ;  here  it  is  woestitus,  and  this  is  all  one,  et  cunOus  imoestitusy  et  imbictms, 
implies  inst^utus :  curatus  implies  this,  quia  ad  curam  ammanm,  and  so  this  is 
good  and  suiBdent. 

Cbbw,  C.  J.  agreed  with  them  herein,  that  the  suggestion  is  good. 
'    DamnmiosB.  You  have  not  the  word,  persona,  nor  rector. 

The  whole  conit  agreed  in  tbis,  that  if  the  tnith  of  the  case  be  so,  that^ha 
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is  but  iiipendarm,  a  mfre  sttpeoduy  paraoD»  thw  this  k  to  be  pleaded  thev^        1625. 
and  il  they  refiiae  this  plea,  then  thii  shall  be  a  good  cause  to  nuwe  for  a    wrothmmI' 


GILL. 


BoBkt  made  answer,  that  the  truth  of  the  case  is,  that  this  is  aa  isnpropoia- 
tian,  and  that  there  is  neither  parson^  nor  yet  yicar  there,  and  so  the  sugges- 
tion is. 

DoDDBBiDos.  This  is  not  to  be,  for  then  this  suggestion  shall  be  contrary  to 
the  libd)  but  plead  yoar  matter  there,  as  the  tmih  of  the  case  is,  and  then 
upon  their  refosal  there  to  give  an  alloiranoe  of  this,  you  may  mcwFe  for  a  pro»- 
hihitioiL 

And  so  without  any  further  debate  of  this  matter,  the  same  rested  upon  this 
ionner  direction  given  by  the  oonrt  unto  the  plaintiff  in  the  probibition  to  b^  by 
him  pttnued :  no  prohibition  granted,  but  that  they  may  there  proceed. 


H.  1  Car.    C.  B. 

Udall  V.  Tindall.    [Cro.  Car.  28.  Hutt  77.]    N:  BendL  139. 159. 

^T^RESPASS,  for  taking  two  loads  of  woad :  upon  not  gmity  pleaded,  a  SMoial  Woad  growiog 
•»-    verdict  was  found,  that  if  woad  he  minuttt  decmue,  then  the  jiny  found  |"  ^^  ^* 
that  the  defendant  is  not  guilty ;  if  it  be  not  nnnutct  decmict,  then  they  find  for  ^^^Jf  ^ht^to 
the  plaintiff:  and  it  was  argued  by  Henden,  Serjeant,  for  the  plaintiff,  and  by  )^  reputed 
Briageman  for  the  defendant ;  and  on  the  behalv  of  the  plaintiff  it  was  said,  among  small 
that  inasmuch  as  it  is  so  found,  without  more  circumstances,  it  shall  not  be  tithes. 
intended  to  be  mnuta  dedmct,  for  it  may  be  that  a  great  quantity  of  woad  may  JJ**-**'  ^^^^^  „ 
be  sown,  and  the  greatest  part  of  the  commodity  of  the  parish  may  consist  ,^*J^an  {IJhci 
hk  woad,  and  then  it  cannot  be  reputed  mmuitt  dedaue  i  for  although  in  their  g,||y  become 
own  nature  they  be  mimUct,  yet  they  now  become  mqfore^,  if  the  greatest  part  giwt,  if  nil  the 
€if  the  profits  of  the  parish  consist  therein.    For  fnmut<e  detmHf  are  projMsiiy  profit  of  the 
intended  such,  whidi  are  but  of  small  consideration  in  a  parish,  as  herbs  in  a  J^^^^q^^ 
garden,  and  such  like ;  therefore,  he  said,  that  woad  sown  in  \h»  field  is  not 
ffnwfto  dedmtt :  and  that  in  3  Ja.  upon  a-  special  verdict,  in  Essex,  betwuct 
Hertman  and  Boxley,  it  was  resolved,  that  tithe  of  weld  (which  is  a  kind  of 
gBBss  growing  amongst  other  grain,  and  commonly  sown  thenewith)  wefe  not 
vamttw  dednuB,     But  Bridgeman,  for  the  defendant,  vouched  the  Dean  aiid 
Chapter  oi  Norwich^ s  case,  E.  43  Elis.  where  it  was  adjudged  upon  a  special  vei^ 
diet,  ^at  die  tithes  of  forty  acres  of  land  phinted  with  saffron,  ^pertained  to  the 
vioar,  and  not  to  the  parson.    But  Henden  answered,  that  was  not  because  they 
were  nmmtce  dedmm,  but  for  that  upon  the  endowment  founds  the  aUegation  was 
tint  the  parson  should  have  tithe  oi  com  and  hay  only :  but  YaLTJUtTON  said, 
that  was  not  the  reason,  but  because  they  were  accounted  as  minutiB  deaimw, 
and  appertained  to  the  vicar :  and  all  the  justices  resolved,  that  woad  growing 
id  nature  of  an  herb,  ike  tithe  thereof  ought  to  be  reputed  for  mmiUct  decima: 
and  judgment  was  given  for  the  defendant. — (Croke.) 

Sir  lUdiard  Uvedall  brought  an  action  of  trespass  against  William  Tindall^ 
deik,  vicar  of  Alton,  in  Hampshire,  and  John  JLoveluid,  for  taking  homa  et 
caiaiia,  and  count  for  the  taking  of  two  carectac,  gfatti,  JngOc^  w^ad :  and 
upon  not  guilty  pleaded,  the  jury  gave  this  special  verdict :  tiz.  finr  the  moiety 
of  a  load  of  woad,  si  videintur  atrice  quod  deamar  glatti  ue  Mt  ndnMtct  decimtt, 
then  the  defendants  not  guilty ;  but  si  tmU  rmnuta  dedmct,  then  they  are  gniky. 

And  this  case  was  ai^ed  at  bar  by  Serjeant  Bridganan  and  Serjeant  Het^ 
dm :  and  the  court  vnement  agreed,  that  for  aught  tliat  here  uipears,  this  verdict 
being  fomd  without  any  drcumstance,  that  this  woad  sfaaU  be  taken  to  be 
tnnutit  deewue. 

It  was  agreed  by  Henden,  that  if  it  had  been  found  woad  growing  hi  a 
gaiden,  then  minuttt  dednut. 

And  it  was  agreed  by  the  court,  that  it  might  have  been  so  founds  that  it 
should  be  mafores  dtcima,  and  pradiai;  as  if  all  the  profiu  of  the  parsonage 
consist  c»f  such  tithes.  And  so  of  other  things,  which  in  their  own  nature  are 
ndrntfa^  may  beoome  mq^res,  if  all  the  profit  of  the  parish  qoasist  therein :  as 

Y  2  » 
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m  some  coahtries,  a  great  part  of  the  land  witbin  the  parish  is  hemp,  en-  lime^ 
br  hops^  there  they  are  great  tithes  -,  and  so  it  may  be  of  wool  and  lambs. 

E.  3  Jac.  in  K.  B.  Beddingfald's  case,(l)  fanner  to  the  Dean  and  Chapter  of 
Norwich,  who  had  the  parsonage  impropriate,  and  had  used  to  have  tithes  of 
grain  and  hay,  and  the  vicar  had  the  small  tithes ;  and  a  field  was  planted  "with 
safiron,  which  contained  forty  acres :  and  it  was  adjudged  that  the  tithes  thereof 
belong  to  the  vicar. 

There  was  a  case  in  this  court  as  it  was  vouched  by  Henden,  3  Jac.  between 
fatman,  a  knight;  and  another :  and  the  question  was  for  hops  in  Kent  3  md 
adjudged  that  they  were  great  tithes ;  but  as  for  hops  in  orchards  or  gardens, 
these  were  resolved  to  belong  to  the  vicar  <^  tninuta  decmtB. 

There  was  a  case  in  this  court  for  tithe  of  weild,  which  is  used  for  dying', 
and  that  was  in  Kent,  and  it  was  sown  with  the  corn,  and  after  the  com  is 
reaped,  the  next  year  without  any  other  manurance,  the  said  land  brings  forth 
and  produces  weld  :  and  that  was  a  special  verdict,  whether  the  vicar  shooU 
have  the  tithe  of  it,  or  the  parson,  but  one  of  the  parties  died  before  any  judg- 
ment. And  if  tobacco  be  planted  here,  yet  the  tithes  thereof  are  rmmUm  dtd" 
4Hct :  and  all  these  new  things,  viz.  safiron,  hops,  woad,  &c.  if  it  do  not  appear 
tiy  material  circumstances  to  the  contrary,  shall  be  taken  as  mmuia  decmut : 
and  so  this  case  was  adjudged  for  the  defendant. 

(1)  Anti. 

Tr.  1  Car.    B.  R. 
TVhitUm  V.  Weston.  [Latch.  89.  Wi.  Ent.  342.  Godb.  392.  W.  Jo.  182J 

N.  Bendl.  I68.  185.    1  Gw.410. 

¥^  debt  on  2  E.  6.  c.  13.  for  not  setting  out  tithes,  the  pbintiff  dedared  that 
-*-  he  was  panon  of  the  rectory  of  Merrowe,  in  the  county  of  Surrey,  and 
that  Sir  Richard  Weston,  knight,  was  possessed  of  certain  land,  and  that 
30  May,  21  Ja.  the  Imds  were  sown  with  com,  and  the  lands  so  sown  the  said 
Sir  Robert  held  in  his  own  occupation,  and  that  the  tithes  ought  to  have  been 
paid  to  Whitton,  the  plaintiff^  but  the  defendant  did  not  sever  tiiem,  but  carried 
away  the  com. 

The  defendant  as  to  part,  pleaded,  nil  debet;  and  as  to  the  residue,  be 
pleaded  specially,  that  William  Weston,  late  prior  of  St.  John's  of  Jerusalem, 
in  England,  was  seised  in  fee,  in  right  of  his  hospital,  of  parcel  of  the  lands  in 
question,  and  that  he  and  his  predecessors  by  reason  of  their  order,  time  out  of 
memory,  held  the  said  lan^s  dischai^d  of  the  payment  of  tithes,  quamdiu  frth 
prm  vumibtis  wis  excMant :  that  by  a  cUuse  in  the  statute  of  31  H.  8.  c.  13. 
the  King  and  his  assigns  shall  hold  the  lands  of  monasteries,  as  freely  as  the 
abbots  themselves  held  them :  that  by  a  cUuse  in  the  statute  of  32  U.  8.  c.  7. 
none  shall  pay  tithes,  who  by  law,  statute,  or  privilege,  ought  to  be  discharged : 
that  by  the  statute  of  32  H.  8.  c.  24.  the  Hospitallers  were  dissolved,  and  all 
their  possessions  vested  in  the  King :  that  by  virtue  of  that  statute,  the  King 
was  seised  thereof,  and  held  the  same  dischai^ed  from  the  payment  of  tithes ; 
and  that  they  descended  to  Queen  Elizabeth,  who  granted  the  lands  in  question 
to  the  defendant's  grandfather,  to  hold  as  amply  as  the  late  prior  held  them ; 
that  the  defendant  is  now  seised  thereof  by  virtue  of  the  said  grant,  and  at  the 
time  for  which  the  tithes  are  demanded,  and  continually  thence  until  the 
commencement  of  the  suit  proprOs  manibvs  et  sumptibiu  excolebal :  that  by  the 
statute  of  2  &  3  £.  6.  no  man  shall  be  compelled  to  pay  tithes  for  any  manors, 
lands,  &c.  discharged  thereof  by  any  law,  prescription,  or  composition  real : 
and  that  therefore  he  sowed  the  land,  and  carried  away  the  com,  without  setting 
forth  the  tithes,  as  it  was  lawful  for  him  to  do,  quamt&u  mambus  SMts  txaMmt. 
Upon  this  plea  the  plaintiff  demurred  in  law.  Ni»y  argued  for  the  plaintiff: 
there  are  three  points  in  the  case.  First,  If  these  lands,  the  possessions  of  the 
Hospitallers  of  St.  John,  which  they  hdd  in  their  own  hands,  were  discharged 
of  tithes.  Secondly,  If  there  be  any  thing  in  the  statute  of  32  H.  8.  by  ^diidi 
the  imrchaser  of  the  King  should  be  discharged.  Thirdly,  Admitting  that  k 
shall  be  a  discharge,  if  the  defendant  have  well  entitled  himself  to  sudi  dis- 
charge 
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ditfge  or  privilege.    First,  it  is  not  within  the  statute  of  31  H,  8.  c.  13.  fw        1625. 
that  statute  did  not  extend  to  the  order  of;  St.  John.    Secondly,  the  statute  of 
31  H.  8.  ci^.  13.  does  not  discharge  any  but  what  was  then  dissolved.    Thirdly, 
the  statute  of  32  U.  8.  c.  24.  gives  the  possessions  of  the  Hospitallers  of  St. 
John's  to  the  King,  and  not  the  statute  of  31  H.  8.     Note,  that  the  defen-^ 
dant  recited  the  branch  of  the  statute  of  31  H.  8.  c.  13.    ''That  as  well  the 
King,  his  heirs  and  successors,  as  all  and  every  such  person  and  persons, 
their  heirs  and  assigns,  which  have  or  hereafter  shall  have  any  monastery,  &c. 
or  other  rellgioas  or  ecclesiastical  houses  or  places  shall  hold,  &c.  according  to 
their  estates  and  titles  discharged  and  acquitted  of  the  payment  of  tithes,  aa 
freely  and  in  as  large  and  ample  manner  as  the  sud  abbots,  &c.  had  or  used  :** 
also  he  recited  the  statute  of  32  it.  8.  c.  7.  which  enacts  that "  none  shall  pay 
"  tithes,  who  by  law,  statute,  or  privilege,  ought  to  be  discharged.*'   The  statute 
of  31  H.  8.  recites  that  divers  abbeys,  &c.  and  other  religious  and  ecclesiastical 
houses  and  places  have  been  granted  sAid  given  up  to  the  King:  the  statute  enacts 
that  the  King  shall  have  in  possession  for  ever  all  such  late  monasteries,  &c. 
and  other  religious  houses  and  places,  &c.    And  also  enacts  that  the  King  shall 
have  not  only  the  said  monasteries,  &c.  but  also  all  other  monasteries^  &cc,  and 
all  other  rel^ous  and  ecclesiastical  houses  which  hereafter  shall  happen  to 
be  dissolved,  suppressed,  renounced,  relinquished,  forfeited,  given  up,  or  by 
any  other  means  come  to  the  King,  shall  be  deemed,  adjudged,  vested  by 
authority  of  this  present  parliament,  in  the  very  actual  possession  and  seisin 
of  the  King  for  ever,  in  the  state  and  condition  they  now  be.    See  the  statute. 
And  shall  have  all  privileges,  &c.  in  as  ample  manner  and  form  as  the  late 
abbots,  &c.  had,  held,  or  occupied,  &c.    The  question  then  is,  whether  the 
men  of  the  hospital  of  St.  John  of  Jerusalem,  are  intended  to  be  within  the 
said  statute  of  31  H.  8.  and  I  conceive  that  they  are  not.     It  does  not  appear 
in  the  pleading,  that  the  priory  of  St.  John  was  an  ecclesiastical  house,  there- 
fofe  it  ought  to  have  been  averred.    It  is  true^  to  plead  that  such  a  man  has 
entered  into  rdiglon,  is  intended  that  he  is  a  person  dead  in  law.    They  were 
never  ecclesiastical,  nor  so  accounted ;  they  must  be  both  religious  and  eccle- 
siastical, who  are  within  the  statute  of  31  H.  8.    For  the  said  statute  does  not 
extend  to  religious  houses  unless  they  be  ecclesiastical.   31  £.  1.   Tryal,  99. 
proves  that  they  were  religious,  21  H.  7.  7.     And  the  statute  of  Templars, 
17  £.  2.  shews  that  they  were  canonized,  (which  is)  admitted  unto  a  rule  of 
their  own  law,  and  not  that  they  were  made  saints,  or  that  they  were  eccle- 
siastical, 1  £.  3.  7.  Nonability,  4.    They  were  dead  persons  in  law.  Feoff- 
ments, 68.  proves  that  they  were  religious ;  but  whether  they  were  lay  or 
ecclesiastical,  I  have  not  read.    In  the  difference  of  summons  to  parliaments : 
unto  the  Templars,  the  summons  is,  vobis  mandamus  in  fide  et  Ugeantm;  but 
the  summons  to  a  spiritual  lord  is,  in  fide  ft  e/^cft'one;'  and  so  was  the  summons 
to  the  prior  of  St.  John*s  of  Jerusalem ;  but  that  was  because  he  held  in 
frankalmoign  ;  but  that  does  not  prove  him  to  be  ecclesiastical  j  iar  first  they 
exercised  themselves  in  arms,  it  was  part  of  their  order,  armit  se  exercere  ;  and 
that  is  against  the  rule  of  the  common  law,  to  meddle  with  blood.    ^Secondly^ 
they  used  no  imposition  of  hands,  but  only  a  robe,  nor  had  they  so  much  cere- 
mony as  a  Knight  of  the  Bath  j  and  yet  the  Knights  of  the  Bath  are  not  ecde- 
siasticaL    So  there  is  nothing  in  their  creation  or  order  that  makes  them  eccle- 
siastical ;  for  they  were  lay-monks  of  the  order  of  St.  Anthony.    The  Jesuits 
have  lay-brethren,  and  not  ecclesiastical.     44  Ass.  9.  There  the  defendant 
pleaded  in  bar,  that  the  prior  was  a  lay-man,  and  so  not  under  any  rule ; 
and  it  is  there  admitted  that  he  was  a  lay-man^  and  yet  that  he  might  be 
nrior,  and  bring  the  action  in  his  own  name,  and  not  as  prior  with  his 
Drethren ;  which  proves  that  the  residue  were  dead  persons  in  law.    If  there 
be  jMofessions  alleged  in  one  of  the  hospitab  of  St.  John  of  Jerusalem,  how 
shall  it  be  tried }  By  the  country.    Tryal,  99.  Profession  was  alleged  in  the 
plaintiff,  who  was  a  knight  of  the  order  of  the  Templars,  and  it  was  com- 
jnanded  to  certify  it ;  and  the  bishop  could  not  inquire  of  it,  because  the  order 
of  a  knight  Templar  was  exempted  by  the  pope.    But  Tryal,  98.  there  it  was 
certified  by  the  bishop,  yet  all  other  books  are  contrary  to  it.    2  R.  3.4.  Si 
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I<i25:  pnfeiw)  dkg^a  tH  m  quodmn  mUUe  ^musti  J^hmm  Jenuakm,  quia  imme^&A 
WHiTTOM  sMOpapdwni,  mm  habtnt  adscribcrepouimi,  &c.  21  H.  7.  7.  Selden,  121.  iki 
^2_  l^is  History  oi  Tithes^  that  they  were  accounted  no  ptrt  of  tibe  clergy^  but 
mcteiy  lay.  With  us  they  were  accounted  lay;  and  tlKrefore  it  is  not  material 
what  they  were  accounted  of  in  other  places*  A  college  is  a  lay  corporatioti ; 
if  they  be  disseised,  an  assise  must  be  bmoght.  The  statute  of  1  &  2  Philip 
&  Mary  is,  that  men  might  devise  to  spiritual  oorporatioiis,  notwithstanding 
the  statute  de  terris  adimmum  mortttam  non  ponendii,  or  any  other  statute  to  die 
contrary.  Dye^,  254.  There  a  devise  was  unto  a  college  and  grammar  school, 
and  iioUen  a  good  ^^yWc,  because  the  statute  of  FhiHp  &  Maiy^afg^t  t»  be 
favourably  expounded,  being  for  the  benefit  of  the  corporation.  1  take  adoltaf 
reason  fh)m  the  manner  of  payment  of  tithes :  ecclesiastical  petBona  paid  tlthci^ 
but  no  tithes  were  paid  by  the  HospitaUers  of  St.  John's  of  Jerusalem.  The  stat. 
27  H.  8.  dissolves  abbeys,  &c.  but  does  not  relate  to  any  fbnnerly  given  up,  && 
and  the  reason  was,  because  they  were  but  petty  d>beys.  The  atat.  of  31  U.  8. 
dissolves  none ',  but  r^tes,  that  whereas  divers  have  given  up,  &c.  or  were  to  be 
given  up,  &c.  but  shews  no  reas<m ;  for  divers  inquisitions  issued  forth  toinquiia 
of  their  lands ;  but  the  statute  of  ^2  H.  8.  does  not  shew  any  such  reasons,  bat 
other  reasons ;  because  that  Rhodes  was  taken  away,  and  that  they  held  of  the 
pope.  And  if  they  were  dissolved  by  the  statute  of  31  M.  8.  then  what  need 
a  statute  the  next  year  after,  vis.  32  H.  8.  to  dissolve  the  oorporatkm?  fiy 
the  statute  of  26  H.  8.  c.  3.  the  King  has  the  first  Ihiits  and  tenths  of  dl  that 
shall  be  promoted  to  any  benefice  or  promodon  spirttual ;  this  does  not  extend 
to  St.  John  of  Jerusalem  :  and  therefore  afterwards,  in  the  same  statute,  it 
18  enacted,  that  every  one  which  shall  be  elected,  or  by  odier  means  ap- 
pointed to  the  dignity  of  the  prior  of  St.  John's  of  Jerusadem,  diaD,  before 
their  real  and  actual  entry  into  the  dignity,  or  meddling  with  the  ptofits, 
satisfy  the  King,  &c.  Now  if  tlwy  were  intended  in  the  words  spiritual  pto^ 
motion,  it  was  iu  vain  anew  to  enact  for  them.  The  act  of  32  H.  8.  extesMh 
to  Ireland,  and  so  does  not  the  statute  of  31  H.  8. :  the  statute  ctf  31  H.  8. 
extends  only  to  ecclesiastical  and  religious  $  so  they  were  not  intended  witldn 
the  statute  of  31  H.  8.     Next,   if  they  were  intended  within  the  statute  of 

31  H.  8.  then  the  statute  <^  32  H.  8.  gives  them  absolutely  by  the  name  to  tiie 
King.  The  statute  of  31  H.  8.  gives  nothing  to  the  King,  but  thoae  that  are 
or  were  to  be  given  up,  forfeited,  surrendered,  or  otherwise  given  up }  but 
gives  nothing  to  the  King,  but  by  the  help  of  some  other  acts,  viz.  Ibnetture, 
sarrender,  or  otherwise  given  up.  The  word  (otherwise)  never  intended  dia* 
sdution  by  act  of  pariiametit ;  for  that  is  paramount  the  partacdars  rodted. 
The  statute  of  Manebridge,  c.  30.  n.  Praoisum  est  quod  si  depredaiioiKS  vrf 
tsqoini  aUquiJiant  abbatibus^  SfC.  vel  cdm  prdatis  teciesiasticis,  ^c.  That  statute 
never  intended  to  extend  to  bishops,  who  are  paramount  and  superior  to  abbots; 
the  word  (alOs)  will  bear  no  such  sense,  to  make  the  superior  to  be  intended, 
wh^as  the  inferior  is  recited.  The  statute  of  13  Eliz.  redtea,  tbid  no 
tollege,  dean  and  chapter,  parsons,  vicars,  &c.  may  make  a  new  lease,  unless 
within  a  year  of  the  end  of  the  lease  in  being.  Now  a  bishop  is  superior  and 
above  these  particularly  named,  and  may  make  concurrent  leases  -,  so  here 
the  woid  (otherwise)  does  not  intend  that  (otherwise)  to  be  by  act  of  parlia- 
ment, and  to  extend  to  greater  than  the  particulars  recited.    The  statute  of 

32  H.  8.  says  that  the  corporation  shall  be  dissolved  and  void }  but  the  statnte 
of  31  H.  8.  does  not  say  that  the  corporation  shall  be  disscdved  and  void. 
The  statute  of  32  H.  8.  says  that  the  corporation  and  possessions  shall  be  in 
the  King,  by  virtue  of  that 'act  5  then  not  in  the  King  by  virtue  of  the  act  of 
31  H.  8.  A  feofiinent  in  fee  is  made  unto  the  use  of  A.  in  tail  $  he  has  the  use 
by  the  statute  of  West.  2.  c.  1.  Now  when  the  statute  of  27  M.  8.  c.  10. 
came,  he  has  the  possession  by  force  of  that  act,  viz.  of  27  H.  8.  and  not  I7 
fbree  of  the  statute  of  West.  2.  if  the  King  be  not  in  by  tbe  statute  of  31  H.  8. 
then  he  shall  not  have  every  of  the  privileges  which  the  act  of  31  H.  8.  gives. 
Co.  2.  pak^t.  The  bishop  of  Canteybury's  case.  (1 )  The  college  of  Maidatooe  was 
religious  but  not  ecclesiastical  5  and  it  was  adjudged  that  the  puithawra  atf 

(1)  iiitc,  113. 
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the  hads  of  4be  said  college  were  not  discharged  from  the  pMym^iit  «f  tithes^  1B2&. 
becanee  the  college  was  not  ecclesiastical^  but  idigtous  only  5  aod  the  religioas 
and  not  ecclesiastical,  came  not  to  the  King  by  the  statute  of  31  H.  8.  18  Jac. 
in  C,  P.  Wr^ht*9  case.  (1 )  The  priory  of  Hatfield  being  of  small  valae^  viz.  not 
liaving  lands  of  the  value  of  200/.  per  annum,  was  diwolved  by  the  statute  of 
27  H.  8.  and  the  lands  were  not  tithe-free  in  the  hands  of  the  purchasers> 
becaose  the  priory  came  not  to  the  King  by  the  statute  of  31  H.  8.  and  yet 
they  were  tithe-fiee  in  the  hands  of  the  prior  himself. 

The  second  point  upon  the  statute  of  32  H.  8.  The  words  are,  that  the 
King  shall  have  all  rights,  interests,  and  privileges,  as  it  was  in  the  hands  of 
the  abbots,  priors,  &c.  It  is  objected,  to  be  free  from  payment  of  tithes  is  a 
privilege ;  1  answer,  that  neither  right,  interest,  nor  privilege,  do  free  him 
from  the  payment  of  tithes.  First,  there  is  no  dischai^  of  tithes  by  the  woni 
(interest)-  in  the  statute,  for  that  is  plain.  Then  the  question  is,  if  the  word 
privilege  will  discharge  the  lands  from  the  payment  of  tithes  3  and  if  that  word 
wonld  have  sufficed  to  have  discharged  the  tithe,  what  need  was  there  of  the 
special  clause  to  discharge  tithes  ?  The  statute  of  27  H.  8.  dissolves  chantries, 
and  there  it  is  said,  that  the  King  shall  have  and  enj^oy,  &c.  and  there  also 
all  privileges  are  given  ;  then  the  statute  of  1  £.  6.  came,  and  gave  all  chan- 
tries to  the  King,  and  there  the  word  (pririlege)  was  not  in  the  act  5  yet 
by  those  words  the  lands  were  not  discharged  from  the  payment  of  tithes. 
The  statute  31  H.  8.  is,  conditions  and  rights  of  entry  :  yet  there  was  another 
act  made  to  give  conditions  to  the  King.  But  admit  that  the  King  himself  be 
discharged,  yet  his  patentees  are  not  discharged.  The  privilege  was  personal, 
and  personal  privileges  are  not  transferable.  35  H.  6.  56.  A  statdte  ctissolves  the 
Templars,  and  gives  the  lands  to  the  Hospitallers,  to  hold  by  the  same  service 
as  the  Templars  did,  which  was  frankabmnga  ;  yet  the  granteC'  held  by  fealty, 
for  that  frankalmoign  is  a  personal  privilege,  and  cannot  be  transferred  by 
general  words,  llbe  King  (it  is  true)  shall  have  the  privilege,  for  he  is  a 
privileged  person  ^  for  of  his  goods  he  shall  not  pay  tithes,  if  he  do  not  grant 
them  over ;  and  the  grants  prove,  that  unless  he  had  granted  them,  he  should 
have  paid  no  tithes.  The  statute  of  31  H.  8.  says,  all  conditions  which  the 
abbots,  &c.  have)  yet  until  the  statute  of  32  H.  8.  nopurdiaser  could  take 
advantage  of  a  condition.  H.  44  Eliz.  in  C.  P.  Rot.  1994.  SpwrHng*B  case.  (2) 
The  purchasers  of  lands  of  the  hospital  of  St.  John's  of  Jerusalem  were  not  pri- 
vilege from  the  payment  of  tithes.  £.  8  Jac.  in  the  C.  P.  Urry  and  Baan/er% 
case.  (3)  In  a  prohibition  it  was  holden,  by  Coke  and  Nichols,  that  the  pur* 
chasers  of  St.  John*s  of  Jerusalem  should  pay  tithes ;  but  Winch  and  War^ 
IN7BT0N,  contra,  18  Jac.  in  C.  P.  all  the  judges  but  Wabbubton,  held  that  the 
purchaser  should  pay  tithes.  10  Eliz.  Dyer.  (4)  Tliere  it  does  not  i4)pear  whe- 
ther they  were  or  the  order  of  Templars  or  Cistertians. 

The  third  point  in  this  case.  The  defendant  makes  no  title  to  the  discharge, 
for  he  has  not  averred  that  the  priors  were  ecclesiastical  persons.  If  a  maa 
plead  that  A.  is  professed,  the  court  cannot  take  notice  of  it  that  he  is  a  dead 
person  in  law  ;  but  if  he  say  that  he  was  of  such  an  order,  he  ought  to  set 
forth  of  what  rule  the  order  is*  Secondly,  the  manner  of  their  disdmrge  waa, 
when  they  did  till  and  sow  their  lands,  proprm  wmptilnu  et  fnanibus.  If  they 
grab  up  roots,  and  make  the  lands  fit  for  tillage ;  but  if  their  tenants  sow  the 
lands,  diey  sball  pay  tithes,  for  they  had  the  privilege  in  respect  they  should 
Bot  be  idle ;  unless  all  these  do  concur,  they  shall  pay  tithes,  viz.  plough,  sow> 
reap,  and  carry  the  com.  These  privileges  are  to  be  taken  strictly,  because  - 
they  are  to  defeat  the  church  of  her  endowments  3  aind  therefore  in  this  case 
the  defendant  does  not  well  entitle  himself  to  the  discharge,  unless  he  shews  ^ 
that  he  occupied  the  land  for  one  whole  year  before,  and  that  he  ploughed, 
sowed,  and  reaped  the  com  3  but  he  ought  to  have  shewn,  that  such  time  he 
ploughed  the  land,  such  a  time  he  sowed  it,  and  such  a  time  he  reaped  the 
oora ;  otherwise  the  court  will  intend  that  another  man  ploughed  ana  sowed 
the  land,  and  that  he  only  reaped  it.  For  if  the  lessee  of  the  hospital  plough 
the  land,  and  sow  it,  and  afterwards  surrender  to  the  prior  of  the  hospital,  who 
reaps  the  same  3  he  shall  pay  tithes  of  the  same,  for  the  privilege  was  granted 

(1)  Ante,  119.  (t)  Anti,  157.  (3)  Anti,  214^  (4)  AmU^  &9, 
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1625.  UDio  them  who  were  lalxniren.  (1)  And  the  defendaDt'  perfaaps  mif^t  htfe 
WHZTTOH  the  lands  to  halves^  that  is  to  say,  to  have  half  the  com  growing  upon  the 
^\^  lands.  The  pleading  is  not  good.  When  you  plead  two  hars,  each  har  nmat 
stand  of  itself,  and  the  sarplasage  of  the  one  bar  shall  not  help  the  defect  of 
the  other  bar.  The  word  (prinlege)  in  the  act  of  32  H.  8.  does  not  extend 
to  tithes  3  if  it  do,  yet  the  purchaser  shall  not  have  the  privilege.  —  Dod- 
DSBiDOE,  J.  The  statute  of  32  H.  8.  was  made,  because  that  they  dF  St.  Johns 
of  Jerusalem  said,  that  they  could  not  surrender  their  ho^ital,  beconae  they 
had  a  supreme  head  over  them,  viz.  their  great  master  the  pope. 

Crmolof,  Serjeant,  ai^ed  for  Weston,  the  defendant.  The  [heading  was 
ruled  to  be  good,  the  last  day  the  case  was  argued.  We  have  well  entitled 
ourselves  to  the  discharge :  for  we  have  pleaded  that  we  had  the  occupatioo 
of  the  lands  for  one  whole  year ;  and  that  Weston  the  defendant  ploughed, 
sowed,  and  reaped  the  com  upon  the  lands  at  his  own  costs  and  chai^ges;  and 
the  plaintift'  has  not  shewed  that  any  other  ploughed,  sowed,  or  reaped  the 
same.  Our  title  is  by  prescription,  which  is  confessed.  This  society  was 
erected  in  the  time  of  King  Henry  I.  and  it  continued  until  32  Hen.  8. 
44  Eliz.  in  Spurting^ (2)  case,  there  were  two  reasons  for  the  judgment. 

1.  There  the  statute  of  31  H.  8.  was  not  found,  and  so  the  King  was  not 
entitled  to  rights  and  privileges,  and  by  consequence  so  was  not  his  patentee. 

2.  It  did  not  appear  that  the  council  of  Lateran  (15  Joh.)  extmided  to  thb 
order,  which  was  said  to  have  been  created  17  £.-3.  whereas  indeed  it  was 
created  in  the  time  of  Henry  I.  Regularly  this  privilege  is  not  tranaferabk, 
for  it  is  raiione  ordinis :  as  when  the  King  makes  a  duke,  and  gives  to  him 
possessions,  those  possessions  annexed  to  the  dukedom  are  not  transferable 
over  but  by  special  act  of  parliament.  35  H.  6.  36.  Moile,  there  if  there  had 
been  special  words  in  the  act  of  pai'liament,  it  had  been  Frankalmoign.  This 
-privilege  is  transferred  to  the  King  by  the  act  of  32  H.  8.  and  that  statute  re- 
quires no  aid  of  regular  or  ecclesiastical  persons.  Secondly,  the  words  are 
•pecial,  *'  and  all  other  things  of  theirs."  This  case  opposes  not  the  Bbhop  of 
Canterbury's  case,  Co.  2.  part.  (3)  For  that  refers  to  the  statute  of  1  £.  6.  which 
had  not  so  large  words.  The  intent  of  an  act  shall  be  taken  largely  and  bene- 
ficially to  enlarge  the  King's  possessions  j  as  the  grants  of  the  King  shall  he 
taken  largely  and  beneficisJly  for  the  King.  There  is  a  difference  betwixt  this 
statute  of  32  H.  8.  and  the  statute  of  27  H.  8.  The  copulative  words  of  the 
statute  of  27  H.  8.  are,  "  to  have  all  rights  and  interests,  and  hereditaments.** 
Co.  11.  part  IS.  pro  omnilms  dtmandu,  ifc,  there  the  demand  shall  extend  to 
temporal  demand )  so,  all  rights  and  interests,  and  inheritance,  shall  be  eon* 
Btraed,  all  temporal  rights,  &c.  But  the  statute  of  32  H.  8.  is  larger^  viz.  "  o£ 
what  name  and  nature  soeifer.*' 

If  by  the  words  of  the  statute  of  31  H.  8.  (Privileges)  tithes  had  been  given 
to  the  King  without  special  provision  after  made,  then  what  needed  the  special 
clause  after  ?  was  the  objection  which  has  been  made.  ^  I  answer,  the  ^lecial 
clause  was  necessary :  for  otherwise  in  pleading  he  ought  to  have  shewn  mdiat 
privilege  and  dischai'ge  it  was  in  particular  j  and  so  the  cUuise  was  added  for 
the  ease  of  pleading,  Co.  9.  part,  the  abbot  of  Strata  MarceUa*z  case;  there  it 
is  said,  that  if  a  man  plead  to  have  such  privileges  as  such  a  one  had,  he  ought  to 
shew  in  particular  what  those  privileges  were :  but  this  provbion  in  the  statute 
of  3 1  H.  8.  was  made  for  the  benefit  of  pleading.  The  statute  of  1 7  £.  2.  whkii 
gave  the  tithes  to  the  Hospitallers,  gave  them  by  the  word  privileges,  for  they 
had  their  possessions  as  it  were  by  a  new  purchase.  Coke,  Entries^  450.  there 
the  case  much  diflfers  from  this :  so  then  the  general  word  (privileges)  does 
extend  to  tithes.  14  H.  8.  2.    By  a  grant  of  all  trees,  I4>ple-tiee8  wiH  not 

(1)  Nmf,  "  If  the  prior  himself  bad  been  ($)  Calthorpe  says,   that  CrmwUy  atated. 

"seised  of  this  land,  and    another  out  of  "  That  however  the  case  of  Quarfei  and  Spier- 

**  charity  cuitivated  it,  tithes  should  be  paid,  "  ling  was  adjudged,  yet  the  lands  at  this 

*'  for  it  is  not  proprik  nimjnibut  et  tnwiUms,  **  day  are  discharged  of  the  payiaeniof  tMie8» 

*'  and  the  reason  of  the  discharge  was  to  in-  "  and  no  tithes  are  in  feet  paidl" 

"  duce  them  to  labour."    Bndgeman  said,  (3)  Ant£,  113. 
"  He  denied  that,  for  when  it  is  cultivated  by 
*'  the  party  himself,  or  by  his  servants  or 
"  friends,  it  is  pnypriu  tnanilm*" — [Latch.} 

pass; 
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p«i ,-.  yer  if  it  be  of  kll  trees  atfutcimque  gawris,  tkskiht,  nomhm  mtqadbdSt,        1625* 
tben  thfly  will  pass.    Co.  3.  part  81.    By  grant  of  all  goods,  i4>parel  will  not      wbittqv 
pan.     Here  are  special  words  in  the  statute,  cw^uaamqnt  naiurte,  nommtBy  8f€.       _  ^ 
Jfamma  sunt  sj/mMa  rtrum:  and  then  call  them  what  yon  will^  they  are  given 
to  the  King,  and  intended  to  be  tnmsferred  to  the  King  ;  and  so  there  needs 
no  special  provision  for  the  disduirge  of  the  tithes ;  for  to  say^  that  the  priory 
was  of  the  order  of  the  Cistertians,  is  sufficient. 

Admit  then  that  the  King  shall  have  the  tithes,  as  I  have  argued  he  shall  ^ 
then  his  patentee  shall  have  them.  It  is  a  real  discharge  in  the  King,  and  not 
a  discharge  in  respect  of  his  person  only.  Pritileges  of  discharge  may  be 
transferred  as  vrell  as  privileges  of  profit.  Then  the  questimi  further  is,  whe- 
ther they  of  St.  John's  of  Jerusalem  were  ecclesiastical  ^  They  were  regular, 
as  appears  by  the  statute  of  32  H.  8.  for  that  says  that  they  shall  be  ,firee 
from  obedience.  Trin.  8  Ja.  in  C.  P.  fian^r*s  case,  ( 1 )  where  Coke,  Nichols, 
Warbubtov,  and  Winch  agreed  that  they  were  ecclesiastical  priests.  The 
prior  bad  parsonages ;  but  none  could  have  parsonages  but  ecclesiastical 
persons.  3  £.  3.  11.  They  had  appropriations,  which  could  not  be  unto  lay- 
men.  22  E.  4.  42.  There  a  writ  of  annuity  was  brought  against  the  prior  of 
St.  John's  of  Jerusalem;  and  it  was  ruled  there,  that  he  ought  to  be  named 
parsoD,  which  proves  that  he  was  ecclesiastical.  26  H.  8.  c.  2.  there  it  b 
aaid,  that  he  shall  pay  first-friuts  as  other  parsons }  which  proves  that  he  was 
parson.  42  E.  3.  22.  there  they  are  called  ecclesiastical.  35  U.  6.  56.  they 
were  seised  in  the  right  of  the  diureh.  Lindwood,  lib.  2.  cap.  47.  d^justicusy 
that  they  were  ecclesiastical.  It  was  objected,  that  knighthood  cannot  be  given 
to  ecclesiastical  persons ;  and  they  were  knights.  Popham,  once  chief  justice 
of  this  court,  said,  that  he  had  seen  a  commission  directed  unto,  a  bishop  to 
kni^t  all  the  parsons  within  his  diocese  j  and  that  was  the  cause  that  they 
were  called  Sir  John,  Sir  Thomas ;  and  so  they  continued  to  be  called  until 
the  rdgn  of  Queen  Elizabeth.  Jonbs  and  Dooderidoe,  Justices,  they  were 
ecclesiastical  persons,  although  they  were  divided  from  the  jurisdiction  of  the 
bishop.  The  case  was  adjourned  to  be  further  argued ;  and  it  was  argued  at 
the  bar  several  times,  and  afterwards  in  Trin.  4  Car.  by  the  four  judges,  on  two 
days.  The  main  question  upon  the  matter  in  law  was,  whether  th^  lands 
were  disdbarged  from  the  payment  of  tithes,  either  by  the  statute  of  31  U..  8. 
or  by  the  statute  of  32  H.  8.  or  by  both  together,  or  not  ? 

Whitlock  held,  that  the  lands  were  not  discharged  of  tithes,  either  the  one 
vray,  or  the  other.  —  Hyde,  C.  J.  held,  that  they  were  discharged  by  32  H.  8. 
and  not  by  31  H.*8.  —  Dodderidoe  and  Jones  held,  that  they  were  dis* 
charged  by  the  statute  of  31  H.  8.  and  admitting  that  the  statute  of  31  H.  8. 
did  not  discharge  them,  yet  the  statute  of  32  U.  8.  did.  So  that  upon  the 
matter,  three  judges  were  of  opinion  for  the  defendant,  and  Wbituke,  only 
for  the  plaintiff. 

They  all  agreed,  that  the  case,  though  it  was  not  great  in  the  particular  in 
qaeation,  yet,  in  the  general,  it  was  a  Question  of  great  consequence,  and  con- 
cerned all  the  possessions  of  the  Hospitallers,  which  were  very  large.  Therefore 
it  vras  requisite  that  it  should  be  discussed  wiUi  great  deliberation  and  advice, 
which  they  had  done. 

The  questions  were  four.  1.  Upon  the  statute  of  31  H.  8.  2.  Upon  the 
statute  of  32  H.  8.  The  two  questions  on  the  statute  of  31  H.  8.  were,  1. 
whether  this  corporation  was  a  religious  and  ecclesiastical  corpcnration,  and  so 
in  r^ard  of  its  nature  as  a  corporation  within  the  statute  of-  31  H.  8.  ?  and 
2d.  (which  was  the  greatest  question)  whether  the  dause  of  exoneration  from 
tithesj  which  vras  given  by  the  statute  of  31  H.  8.  should  be  extended  to  these 
lands,  which  were  given  to  the  King  by  the  statute  of  32  H.  8.  and  not  by 
31  H.  8.? 

The  two  questions  upon  the  statute  of  32  H.  8.  were,  1.  As  the  corporation 
of  Hospitallers  was  dissolved  by  32  H.  8.  and  all  their  possessions,  heredita- 
ments, and  privileges  given  to  the  King,  whether  this  privilege  which  the  cor- 
poration had,  of  being  discharged  from  tithes,  was  given  to  the  King  or  not  ? 

2d.  Admitting  that  it  was  given  to  the  King,  whether  it  extended  to  the 

(1)  Anti,  to. 

King's 
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iM  thhb  GMBa: 

lOSi        Ehugf 8  pAtcntees  nd  aadgli%  or  BOft  ?  HwinMNfeof  llieililMtetaiAig,  thaiUke 
posBttsioHs  and  piivikgeB  were  ^fm  to  die  Kiii||^  Ma  Aart  «rI  AooB«or«»  sod 
^ not  to  bis  ass^m  by  apeciai  name. 

DoDDBRiDGB,  JoKm^,  BSBtd  WoiTLooB^  argtiBd  tbat  tkis  coiporataoQ  was  a 
vdigiDUs  sad  eedesiastkal  oofpoiariop  wiSiin  the  wovde  of  the  31  H.  8. 
BovDBBfDOB  and  WirtiiOcx  i^oke  at  bu^  abd  Tery  well,  Imn  biatoiy,  the 
canon  law^  and  the  oonstitation  of  the  cfaivoh)  of  the  origin,  na^ue,  and  t»ii» 
dilion  of  thn  easpoiatioB,  and  acooidiag  to  them  it  was  fiiat  introduoed  hito 
Mns  kingdan  ahont  1 IM.  See  the  case  ^  StOtons  HosfiM,  MaUhtm  Pmis, 
aad  Camden*  BrttamuOf  in  die  desciiption  of  Middkaou^l)  The  duee  ja4gea 
agreed,  that  it  ^m  at  fint  a  religious  older ;  that  they  were  pnxfesaed,  bewid 
to  obedience,  chastity,  and  poverty,  asenuned  a  vdigious  habit,  and  were  die*' 
abledfroai  purchasing  Iflnds,  1  £.  3.  9.  unless  in  their  politic  capacity*  To 
plead  that  tbepaity  was  pntfessed,  and  of  the  order  of  l\emplan,  was  a  good 
nlea.  In  31  B.  1.  Fita.  Trii^,  98.  99.  it  Was  pleaded  that  libe  pwty  was  pro* 
Issstd  m  the  order  of  St.  /ofan*s  of  Jerasalem  -y  and  b  good  plea :  and  12  R.  2* 
Eltz.  Nonability,  4*  such  plea  holden  good ;  and  tlvm  it  appears,  that  them 
was  a  woman  of  this  order*  In  19  E.  3.  Fitoh,  Eeoihnent,  68.  and  19  Ass. 
pi.  9*  a  oomtnaader  (who  was  under  the  obedience  of  the  prior)  ooudd  not 
make  a  feoffioient,  because  a  dead  person  in  law.  Aiid  22  R«  2.  Fito.  Trespasoi 
33.  it  appears,  that  Acre  was  an  abbot  of  this  order,  who  w«is  a  person  dead  in 
law,  and  religions.  And  the  profession  shall  be  tried  by  die  country  $  for  diey 
were  eiempted  by  the  Pope  mm  the  visitation  of  the  ordinary  $  aBNi  die  cooit 
eamiot  write  to  the  ^ope  -,  so  that  it  must  be  tried  by  die  comtry.  2  R.  3.  4, 
22  H.  7.  7.  31  K  1.  Fitzh.  Trial,  99.  See  the  case  of  Mmiym  Doemra^ 
27  H.  8.  14  b.  which  proves  that  they  are  dead  persons  in  law.  .tod  the  sta^ 
tuto  of  dieir  diBsohitioti,  32  H.  8.  makes  this  dear ;  for  there  they  are  sevieial 
times  called  religioua,  and  are  discharged  of  their  order,  and  made  capable  of 
aoing  at  common  law,  and  of  purchasing.  But,  though  die  bradiers  ooold  not 
sne  at  oommon  law,  because  they  were  persons  dead  in  law  j  yet  the  prior 
could  sue,  which  see  in  32  H.  8.  5.  and  F.  N.  B.  Ht.  sine  aumsu  capdulL 
42  E.  3.  22.  and  44  E.  3.  16.  and  in  many  other  books. 

It  is  also  ecdfesitttiMl^  for  that  is  the  genira  5  and  the  spedes  are  either 
regular,  religious  or  secular,  and  though  they  were  not  in  orders,  and  cIciIls,  yet 
they  were  ecclesiastical ;  f&t  <hey  were  under  the  visitadofi  of  the  Pope,  and 
derived  their  original  foundadon  from  him,  as  it  appears  in  the  said  sCatnte  of 
32  H.  8. ;  they  are  thereftyre  eoclesiasdcal,  for  he  laever  clatmed  any  power  bat 
over  ecclesiastics.  In  F.  K.  B.  194  K.  therb  is  a  writ  de  smt  nuauu  capkak 
brought  by  the  prior  qitod  clemai  estejut  eccksim :  therefore  they  are  eodesias- 
deal.  And  by  Jones,  no  one  can  daim  a  discharge  of  dth^s,  bat  an  eodesias'^ 
deal  person,  2  Co.  IVright's  cdte  ;(2)  and  no  one  is  capable  of  an  impropriatioi^ 
but  an  ecclesiastical  person,  Grendons  case  in  Camm.  (3)  and  this  cotporatiott 
tv«is  capable  of  both,  and  therefore  must  have  been  an  ecdesiaAdcal  corpontion : 
and  by  26  H.  8.  it  shall  pay  first  fruits,  and  tendis,  as  an  eedestasdcal  person* 
And  by  JoNfis,  thoagh  this  order  were  founded  by  the  Pope,  and  had  tfadr  rales 
end  habits  from  him  5  yet  they  v^ere  not  capable  of  taking  land,  or  to  sue,  or 
be  sued,  but  by  prescription,  the  King*s  patent,  or  by  act  of  [Mitliaiiient  $  for 
that  was  a  temporal  power,  and  could  not  be  derived  from  the  Pope,  nor  could 
he  (when  be  usurped  power  here)  enable  any  corporation  to  sue  or  be  sued* 
This  is  evident  from  9  H.  6.  16.  where  the  King  licensed  one  to  found  « 
a  chantry,  and  exception  was  taken,  that  thoe  wsa  no  license  from  the  ordi* 
nary  5  4*  nen  tUhcatvt,  And  these  three  judged  concluded,  that  H  Was  a  rdi* 
gious  and  eeclesiasticat  corporadon  within  the  statuto  of  31  H.  8,  and  that  it 
must  be  both  $  for  if  it  were  ecdesiastical  only,  and  not  relagioQa,  it  was  out 
of  the  statute,  as  appears  from  the  Archbishop  of  Canterbury  s  case,  in  2  Rep. 
But  Htob  said  nodimg,  nor  did  he  deliver  anfy  opitdooi  upon  thia  point,  be- 
cause he  hdd  upon  the  second  point,  that  the  stalute  of  31  H.  8^  did  not  give 
aay  discharge. 


(1)  The  best  and  most  recent  history  is  (i)  Ante,  119. 

thai  of  the  AbW  Vertot.    Sec  alsO  Hel^ot's  (3)  Ami,  67. 

Hist  det  Ordres,  torn.  liL  p.  72, 


As 


TiifiE  Gsms:  311; 

JosfiiGB  vKpKd^  «kat  Ibe  Hmkis  wa«  mot  ^mkti^  hfiktSlH.  a    Itaf      mktmw 

said,  that  that  statute  did  not  give  Imy  laadk  or  ftnonattcricB,  bm  settled  ki  tte  *• 

King  tiie  fattids  of  mmitoteries  dinolved  nr  to  Ibe  dissolved,  as  is  faaMen  in       ^"'^^^ 

lMar.lli.andmtbe^ffviU«Akf^€bRlie^^  AndasW^i^.. 

UOGK  said^  tluB  statute  Vfm  h^^wu ;  it  had  relalmi  to  TfHmt^frift  ^stoli«d' 

befoie  tbe  «ct»  and  to  ifaase  to  be  disseftved  afterwahlsy  and  ^eir  poisstsiuMii^ 

qwfdjmi  amctmm  by  alL    Bnt  tkey  said  fnrthar,  Ibat  tbe  inimt  and  wtKfh 

of  Ibe  sMlnte  were  niefcfty  to  f^e  a  lUsi^Mge  to  tboaeboidB  mdy  liiatcatoa  to 

tjitt  King  by  vifftae  of  tiiat  aot»  and  not  by  virtoe  of  any  btlwt  act  t  tbntitddM 

not  iberefore  eictendto  lands  wbRdnxaie  to  ibe  King  by  tfaeatatttte  «JF27  H,  #,- 

fat  «be  dissidntian  of  tbe  lesser  mona^terim*  ns  wn  msalved  In  Wii^  mud 

Gtrmrf*  cam,  in  €.  B.  Ii8  Ja.<2)  nor  toknds  wbioii  csa»  to  tbe  King  by «bn 

statute  of  1  £.  6.  of  cbanfcries.ni  wm  iesoli«d  in  Ite  Arckbmkap  gfOmM^y*^ 

cmty  2  Go. ;  ndr  to  lands  ivUch  easK  to  tbe  King  by  tbe  itolnte  ef  dS  H,  8^ 

as  wn  iid^dge4  (as  W«ivioesc  said)  HiL  44  £liz.  in  tbe  ease  of  Qtiorib  ami 

Spif^mgy  RoL  9&4>  wfaicfc  eanunenced  in  that  tenn,  and  was  so  adjudged  in 

2  Ja.(3)    And  tbe  weeds  in  tbe  dense  of  disebarge  in  tbe  pitamUe,  and  also 

in  tbe  oonclusbn  are>  '^  late  monasteries/'  and  not  gencnlly.    And  tbongb  tbn 

purview  be  general,  yet  it  is  qualified  by  tbe  preamble,  and  diaH  bvre  idatioar 

to  ^e  preamble.    And  it  is  tlear,  as  tfaey  said,  that  these  lands  did  not  onnc 

to  the  king  by  fonie  of  tikie  statute  of  31  H.  6.  but  by  the  statute  of  32  H.  8^ 

soidy,  end  that  f of  two  reasons.   The  firit  reason  was,  tibat  tbey  tiinst  be  Isnde 

wbidi  came  to  tbe  King  by  dissolution,  sirrender,  renooncing,  or  by  any  other 

means :  bat  these  huids  did  not  come  1^  idinqtajabmenl,  by  renonnclngy  of 

snrrendeis  bnt  by  aiet  of  parliament  \  and  other  mtoab  do  not  incMte  an  net 

of  paftiament,  bikt  tainst  foe  lower  owans  tbsn  an  Set  of  parHsmant.    And  upon 

this  they  cited  tbe  stsitate  of  Marlbridge,  wbidi  gives  remedy  to  the  toeuBBtoW 

of  abbote,  or  other  prelates,  for  tbe  goods  of  tbe  chuith  taken  in  titee  of  btpsv 

or  vacation,  ibis  does  not  extend  to  a  bishop.     [But  note,  tbe  successor  of  • 

bishop  has  nothing  to  do  with  tbe  goods  of  tbe  bishop,  for  Ibey  belong  to  tiio 

ecnecntors  of  tbe  bishop.]    Tbey  also  dted  the  case  of  2  Mar.  in  Lord  Dyer, 

109.  upon  the  statute  of  West.  2.  which  gives  the  centra  fonmm  dtamtrnm 

against  abbots  and  other  rdigious  men,  that  that  does  not  extend  to  a  biiliopy 

becanse  be  is  more  high.    So  the  statute  of  13  Elii%  '*  of  leases  made  by  dean 

and  dmpter  and  ether  eedesiastical  persons,"  does  not  extend  to  ir  bishop  t 

wbidi  cases  are  put  in  tbe  ArMUkop  ef  C&nteHnny's  case.    2.  They  sdd^  that 

supposing  &at  other  means  include  an  act  of  paniiament)  yet,  as  tbe  soc- 

oeeding  statote  of  32  H.  8.  says,  that  the  lands  shall  be  vested  in  the  King  by 

Uiat  stetilte,  diat  controls  the  preceding  statute  of  31  H.  8.  for  kges  ffMterisM 

ahrogant  prmm,  where  tbey  ore  directly  contrary ;  wherefore  thty  eonehidad, 

that  the  statute  oi  31  H.  8.  does  not  give  this  discharge. 

DoonnninaE  and  Jokes  i  coafrd.— They  said  in  tibe  first  place>  tliat  thin 
point  never  was  adjldged,  as  they  found  by  inquiry.  For  it  was  in  question  in 
€.  B.  between  Urty  and  Bmm/er,  (4)  but  tbe  court  was  divided,  lihat  is.  Conn 
and  NicboLls  were  of  opinion,  that  they  were  subject  to  the  payment  of 
ttUkes  $  and  Wrncn  and  Waiibvxtok,  that  they  were  not.  And  as  to  the  case 
of  Sjmrlmg  and  Quarles,  though  it  were  adjudged^  yet  tbe  judgment  went  upon 
another  reason  $  for  it  vras  not  firand  there  by  die  verdict  (which  was  spedd) 
that  the  lands  came  by  disaotttion  to  tbe  King,  nor  was  there  any  mention 
made  of  d>e  statote  of  32  H.  8.  and  then,  if  there  were  not  a  dissdutron,  (a* 
happened  in  that  case,)  tbe  farmer  sbdl  pay  ttthes.  And  after  tiie  judgment  in 
iS^Nirar^'s  case,  and  afiter  the  dedsion  in  tbe  ease  of  Urry  and  Bowser,  it  vras 
made  a  pdnt  in  tbe  Serfeants'  cate.(5)  This  therefore  proves,  dmt  tlie  cina 
was  never  adjudged :  for  no  adjudged  esse  was  used  to  be  put  in  the-Serfemti^ 
case,  hot  a  pdnt  of  donbt^  whidk  was  in  controversy.  Dovnuinon  told,  tlMl 
the  S2  H.  8.  was  made  from  necessity;  for  that  thii  eorporalion  had  poarer  to 
pnrehate,  but  not  to  dienate  lands;  therefore  witiiout  an  act  of  parliaaient  tbqr 
odbM  notedirendfef  them.    But  it  seemed  to  Jomsa,  tfiat  ibey  were  capdbta 

(1)  Ante,  113.  ($)  Anti,  389.  (3)  CorawaUu  v.  Sparling,  (OUi,  157. 

(4>  ArOi,  f  14.  <5)  AtOe,  51. 
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1636«        of  tntraidering  them  $  for  thoagh  it  WB8  a  great  order,  yet  it  was  8  paitio 
wBfTTo*      oorporation  here  which  had  power  to  sue  and  be  saed,  to  purchase  and  to 
V-  alienatei  32  H.  6.  5.    And  the  statute,  of  33  H.  8.  c.  5.  in  Ireland  piovea 

this :  for  there  it  cqppears,  that,  before  the  making  of  that  statute,  the  prior  of 
St.  John's  of  yilmginKftfn  had  made  a  surrender  to  the  King.  But  tht  true 
reason,  as  Jonbs  thought,  was,  that  they  were  beyond  the  sea,  and  would  not 
surrender  5  and  they  conld  not  be  compelled,  as  appears  by  the  preamble  of 
32  H.  8.  DoDDKBiDGE  said  too,  that  these  words, "  other  means  whatsoever," 
include  an  act  of  parliament ;  for  there  were  no  other  means  to  convey  the 
land  to  the  King  but  by  act  of  pailiament,  and  such  means  as  are  particniaily 
mentioned  in  the  statute  of  31  U.  8. :  therefore,  as  he  thought,  this  dissolu- 
tion fay  32  H.  8.  is  within  the  words  '^  other  means,'*  and  so  within  the  woida 
of  31  H.  8.  Jonbs  said,  that  as  this  point  was  otherwise  determined  in  the 
Maidstone  case,  he  had  submitted  to  it;  but,  he  said,  that  if  the  statute  of 
32  H.  8.  had  dissolved  the  corporation,  and  had  said  nothing  further,  in  that 
case,  this  dissoluticm  had  been  within  the  ex]»ess  words  of  31  H.  8.  not  within 
the  words  *'  any  other  means,"  but  within  the  word  "  dissolution;"  for  the 
word  "  dissolution'*  includes  dissolution  by  act  of  parliament,  as  well  as  by 
surrender  or  other  means ;  and  therefore,  if  the  statute  of  32  II.  8.  had  only 
made  a  dissolution  of  the  corporation,  and  not  enacted  that  the  lands  should 
be  vested  in  the  King  by  that  act,  they  would  have  been  in  the  King  by  the 
statute  of  31  U.  8.  but,  because  the  statute  of  32  H.  8.  says  precisely,  and 
enacts,  that  the  lands  shall.be  vested  in  the  King,  it  controuls  in  express  terms 
the  vesting  by  31  H.  8.  and  in  that  point  he  agreed  with  WbitiiOCk  and 
Hypb.  In  i  Mar.  Bush  and  Culpeppers  case.  !&  statute  of  33  U.  8.  c.  2. 
vests  in  the  King  the  actual  possession  of  the  lands  of  one  attainted :  Cvlpefper 
was  attainted  by  a  special  act ;  and  the  possession  was  vested  in  the  King  by 
that  statute,  and  not  by  the  33  H.  8.  But  they  said  farther,  that  though  they 
are  not  vested  by  31  H.  8.  but  by  32  H.  8.  yet  the  clause  of  discharge  of  31 
H.  8.  extends  to  these  lands :  and  so  said  Doddbbidgb.  And  first  they  an- 
swered the  authorities  to  the  contrary,  and  next  the  reason ;  and  then  they 
confirmed  their  opinion  with  reason  and  authority.  The  cases  were  two, 
namely,  the  Maidstone  case,  and  Wrigkfs  case  (Spurling's  case  being  already 
answered).  As  to  the  Maidstone  case,  the  main  point  upon  which  the  resolu- 
tion was  grounded  was,  that  because  the  unity  of  possession  was  not  personal, 
it  was  a  good  discharge  within  the  31  H.  8.  But,  as  to  the  point  now  in 
question,  it  was  not  resolved  upon  by  them  (though  it  be  otherwise  r^xxtedjn 
Ihe  case  in  print).  Fbnnbr  and  Popham  were  of  opinion,  that  the  statute  of 
31  H.  8.  did  not  give  any  discharge  to  those  lands  which  came  to  the  King  by 
1  E.  6.  but  Gawdy  (absente  Winch)  ^  contrii.  Wright's  case  was  this :  (1) 
the  prior  of  Hatfield  Bradock,  in  the  county  of  Hertford,  was  seised  in  fee  oiF 
the  impropriate  rectory  of  Hatfield  Bradock  in  that  county,  and  also  of  a  farm 
called  ClownaU  in  the  same  county.  The  priory  being  under  £2W  per  annum, 
was  dissolved  by  27  H.  8.  Afterwards  Sang  H.  8.  granted  the  farm  to  the 
nuns  of  Barking;  and  upon  their  dissolution  it  came  back  to  &e  King  by 
31  H.  8 :  the  Bang  granted  the  rectory  to  Trinity  Ck>ll^e  in  Cambridge,  and 
the  farm  to  another  person :  the  farmer  of  the  rectory  sued  the  tenant  of  the 
Una  in  the  ecclesiastical. court  for  tithes,  who  brought  a  prohibitioB ;  and  it 
was  adjudged  by  Hobart,  Winch,  and  Hutton,  against  Wabbvrton,  that  a 
consultation  should  be  granted.  In  this  case  these  points  were  resolved  by 
the  three  judges  :  1.  T)mijl  the  impropriation  was  given  to  the  King  by  the 
statute  of  27  H.  8.  though  impropriations  be  not  mentioned  in  it,  but  aU  "  te- 
*'  nements,  churches,  tithes,  and  hereditaments.*'  2.  If  it  were  not  granted 
and  given  to  the  King  by  the  statute  of  27  H.  8.  then  it  was  not  given  by  the 
statute  of  31  H.  8.  for  by  the  dissolution  in  the  27  H.  8.  the  body,  to  which  the 
appropriation  was  made,  was  dissolved,  and,  consequently,  the  appropriation 
was  gone,  as  in  2  E.  3.  in  the  case  of  the  Templan;  and  the  statute  of  31  H.8. 
does. not  extend  but  to  those  i4)propriation8  which  were  not  dissolved  until 
after  4  Feb.  27  H.  8.    3.  It  was  there  agreed  that  the  statute  of  27  H.  8.  doeii 

(1)  Wright  y.  Gcnard  find  EUdcnham,  anil,  p.  S89. 
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Hot  peir  8e  give  any  discharge  of  tithes.  And  4.  That  unity  of  possession  per- 
|)etiial,  and  beyond  time  of  memory  of  the  lands  and  rectory^  does  not  per  $e 
make  a  good  dischaige  of  tithes^  without  the  benefit  of  the  said  clause.  They 
fesfAyed,  that  the  clause  of  discharge  in  31  H.  8.  does  not  extend  to  all  mo* 
isasteries  which  were  dissolved,  but  extends  only  by  way  of  exclusion  to  those 
nioiiasteries  which  were  dissolved  after  the  4th  day  of  Eeb.  27  H.  8.  and  the 
reaolotion  as  to  the  last  point  differs  from  the  case  in  question ;  for  there  it 
Was  an  absolute  exclusion  of  all  abbeys,  which  did  not  come  after  4th  Feb. 
37  H.  8.  to  the  King^  but  here  there  is  no  such  exclusion.  The  authorities  being 
answered^  it  remains  to  answer  the  reason,  which  is  no  other,  than  that  the 
eqidty  and  intent  of  a  former  statute  do  not  extend  to  a  subsequent  statute  y  which 
is  an  argument  urged  in  the  Maidgtone  case^  with  a  teste  meipso,  without  any 
authority  in  law  precedent  to  it,  to  warrant  the  opinion.  And  Jones  said^ 
that  this  reason  is  neither  good,  nor  strong  j  for  that  in  many  cases,  by  the 
equity  and  intent  of  precedent  statutes,  things  ordained  by  subsequent  statutes 
were  aided.  Littleton,  tit.  Garranty,  and  38  E.  3.  23.  By  the  equity  of  th^ 
statute  of  Gloocestier  made  6  £.  1 .  a  person  shall  not  be  barred  by  a  lineal  war- 
ranty to  make  tide  by  the  statute  of  13  £.  1.  without  assets.  27  H.  8.  291 
The  statute  of  Marlbridge  helps  a  feoffment  by  collusion  made  by  the  tenant 
in  demesne  ^  4  H.  7.  gives  the  wardship  of  cestwf  que  use,  if  he  made  a  feoff- 
tnent ;  this  is  within  the  equity  of  the  statute  of  Marlbridge.  Buckley* %  case 
in  the  Comm.  the  statute  of  27  H.  6.  extends  to  Wales,  which  was  united  to 
England  afterwards  by  27  H.  8.  and  the  21  £.  3.  c.  11.  the  statute  of  Acton 
Bumdl,  provides,  that  if  goods  be  over-valued,  the  extendors  shall  answer  for 
it :  by  13  £.  1.  dtf  Mercatoribus,  execution  given  of  land  upon  a  statute  mer- 
chant: if  the  extendors  extend  the  land  too  high,  they  shall  answer  by  the 
equity  of  the  statute  11  £.  1.  which  was  made  before  it.  And  12  Eliz.  Dy. 
288,  289.  a  grant  of  the  fbrfeiture  of  treason :  if  another  treason  be  made 
afterwards,  the  grantee  shall  have  the  forfeiture  of  that.  The  authorities  and 
reason  then  are  answered.  And  to  confirm  their  opinion,  Jonbs  said,  that  the 
words  and  intent  of  the  statute  do  that :  the  '*  words"  in  the  purview  are  ge- 
neral, namely,  **  lands  of  all  monasteries  and  ecclesiastical  houses ;"  and 
though  in  the  preamble  and  conclusion  of  the  clause,  the  words  be  ''  late 
monasteries,"  yet  those  words  shall  not  be  construed  literally,  but  generally, 
according  to  the  purview  ^  otherwise  monasteries  afterwards  dissolved  would  be 
out  of  t£e  statute  (for  those  were  not  '*  late") :  but  it  was  agreed  in  the 
Maidgtone  case,  and  it  is  clear,  that  monasteries  dissolved  after  the  statute  are 
within  tins  clause.  And  for  the  intent  it  appears  plainly  :  for  if  the  hospital 
had  been  dissolved  without  a  subsequent  act  of  parliament,  it  had  been  within 
the  purview  of  this  clause  3  and  when  this  was  done  afterwards  by  an  act  of 
parliament,  because  the  brethren  were  not  present  to  make  a  surrender,  why 
shall  it  not  be  within  the  intent  ?  for  the  intent  was  to  extend  the  clause  to 
all  monasteries,  &c.  dissolved  according  to  the  said  statute,  or  those  which 
were  in  possibility  of  being  dissolved  according  to  it.  They  are  within  the 
intention  of  the  law,  and  to  prore  it,  he  cited  PrideUe  and  Napier  »  ease,  1 1 
Rep.  (1)  an  insafficient  surrender  of  a  monastery  was  made,  and  afterwards  the 
statute  of  35  Eiiz.  aided  it :  now  the  lands  came  to  the  King  by  the  statute  of 
d5  Eliz.  and  yet  the  clause  of  exoneration  from  tithes  extends  to  the  monas- 
tery. A  statute  was  made  in  Ireland  by  33  H.  8.  c.  5.  and  by  that  statute  th^ 
priory  of  Kilmaiaham  and  all  monasteries  there  were  dissolved,  and  their  pos- 
sessions given  to  the  King ;  and  this  clause  binds  both,  that  is,  the  priory  and 
■wnastery  equally;  and  there  was  a  statute  made  in  Ireland,  4  H.  7.  that  aU  acts 
to  be  passed  there  must  be  allowed  here  in  England ;  as  that  was  by  the  judges 
and  council  of  the  King  *,  and  it  is  not  likely  they  would  agree,  that  in  Ire- 
land these  lands  should  be  discharged^  and  the  lands  in  England  should  not. 
And  they  eoncluded  with  the  10th  Eliz.  Dyer,  (2)  where  the  opinion  of  the  chan-' 
ceUor,  the  two  chief  justices,  and  the  chief  baron  and  Justice  Southoott,  vras, 
that  the  lands  of  the  hospital  of  St.  John  of  Jerusalem  were  exonerated  from^ 
Ihe  payment  of  tithes  by  3 1  H.  8; 

(1)  AnU,f05.  (f)  AnU,  59. 
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tAgSu  And  M  tp  the  stiMn  of  32  H.  8.  Whitj,q«8  h^  IM  it  do6$  not  gitt  Um 

pmiqi^ftV      K^W ^y  disqliBig^  fnom  tithes^  and  if  it  did,  yet  it  doet  not  CKtend  to  iik» 
9«  ^^S*"  patcnteai.    The  thrae  other  judges  ^  cofi/ri«    Tbof  aU  afpr^ed^  that  llu9 

y>yg*»  |lrivu^  ffmi  solvendi  decmas  was  given  to  them  by  ap  ancient  couneil  5  and  by 
the  council  of  Laleran  the  privilege  was  explained,  that  it  extended  o«^  to 
those  lands  which  the^  bad  at  the  time  when  the  exemption  was  granted,  and 
not  to  hinds  acquired  de  novo.  But,  as  it  i^ipears  by  the  stittutes  of  2  H.  4. 
and  7  H.  4*  several  bulls  were  procured  against  this  constitution,  and  thoae  weie 
made  vend  by  the  statutes.  The  nature  of  this  privilege  is  expressed  in  Panobt 
MiTAN,  m  capUe  eg  parte  de  decimU,  in  his  ea^position  upon  the  deeretal,  namely, 
fu^  istud  pricikgitim  mm  iolvmuk  deamm  daiur  solis  Cistertiit,  Tanipbrw,  ci 
^ofpHiddim,  2.  ■£«  p/NJ^dm  qtut  manibus  9m  proprUa  coUat  3*  Ei  ntm  de 
prwdii^  qwt  ab  aim  conduxiueut.  4.  Vel  qua  aliit  pro  certo  rtdditu  vd  cam 
hfifmvnt*  Et  Ht9id  privikgiftm  fst  perwrnsh :  et  omma  prMegia  penotufia  aam 
flgreduMur  penmamm  And  this  privilege,  and  all  other  privileges  have  a  cer** 
tain  iat^ipffetation.  And  Whitlocx  horn  these  giounds  tended  hia  icansB^ 
tbe^  this  privilege,  being  personal,  did  not  go  beyond  the  penoQ  to  whon»  It 
was  grants :  thwefoH^  when  the  person,  namely,  the  corporation,  was  dia- 
«d9e4  the  privil^^  waagone  also :  as  in  the  case  of  3  E.3.  of  an  appiopriation 
to  thie  Templars ;  that  corporation  was  dissolved,  and  by  the  dissokition  the 
afipropriation  wns  gone  also.  And  by  the  grant  in  gweral  of  all  privileges  to 
the  luuag  by  the  sta^te  of  32  H.  8.  this  particubur  and.  pecscmal  privilege  was 
not  given  to  the  King.  The  statute  of  31  H.  8.  gives  aU  the  privileges  of  the 
maniMMeries  to  the  ]^g$.  bat  that  wa«  not  sufficient :  tiieraore  a  particular 
daiwe  was  added,  not  a»  a  gift  of  the  privileges,  but,  that  if  the  lands  woe 
eiM^ivafated  o£  the  peyme;nt  of  tithes  at  tfae  time  of  tbe  statute  of  31  U.  8» 
then  the^  King  should  hold  them  exonerated  of  tithes.  2.  He  aaid,  also,  that 
if  thi^penonal  privilege  were  g^ven  to  the  King  by  the  statute  of  32  U.  8.  th«t 
extenda  only  to  tbe  King,  his  heirs  and  successors,  and  not  to  the  grawteea  of 
the  Ki4g :  for  it  shall  be  perwmal  in  the  King,  his  heirs  and  sucooneva^  as 
it  was  in  the^  Hospitallers  and  tlieir  successors. 

Htd%  C.  J«  Donnji^&iMB,  and  Jonm  i  amtr^,  that  by  tbe  statute  the  privi- 
lege was  given  to  the  King»  This  immunity,  which  the  Uospitallen  bad,  was  a 
privilege  within  a  privilege^  and  pmata  kx,  or  privatm  /<^,  an  exemption  from 
the  general  law,  which  was,  that  every  one  should  pay  tithea.  It  is  true,  diat  a 
privilege  doea  not  extend  uUra  pemmam,  and  if  the  corporatioQ  be  dinolved, 
the  privilege  will  be  so  likewise :  but,  since  an  act  of  parliament  gave  this  privi- 
lege to  the  King  before  the  corporation  vras  dissolved,  the  King  sbdl  have  it  as  a 
grant  to  hUn  by-act  of  parUament.  And  Jovbs  compared  thu  case  to  tbe  case 
of  the  appropriation ;  it  the  coiporation  be  dissolved,  the  af^vopriation  is  gone, 
as.  i4[>pears  in  the  said  case  of  3  £.  3.  And  DooDBBinoE  said,  that  wlien  the 
Templars  were  dissolved,  their  pririleges  were  gone  by  the  dissolution ;  but 
their  lands  reverted  to  the  patrons  and  lords  of  whom  they  were  holden :  but 
by  17  £.  2.  those  lands  were  given  to  the  Hospitallers.;  and  though  (as  ap- 
pears by  tbe  said  council  of  Lateran)  of  lands  de  novo  acqmrend  tithes  ought 
to  be  paid ;  yet  of  this  land,  whidi  the  Tempfaurs  purbbased  (though  it  was  de 
naoo  aoquit^ )  they  should  not  pay  tithes,  because  they  enjoy  the  same  privi- 
lege ;  which  proves,  as  he  said,  that  a  privilege,  though  personal,  may  be 
tmnffinred  to  another.  But  quasre  of  that ;  for  not  a  word  of  privilege  is  in 
tbe  act.  But  if  an  appropriation  be  given.to  the  King  by  an  act  of  parlia- 
ment,  before  the  corporation  is  dissolved,  there  it  is  good,  as  was  resolved  in 
Wrigkt'9  case  aforesaid^  18  Ja.  But,  if  the  corpomtion  be  first  dissolved,  and 
thereby  the  appropriation  gone ;  there,  a  general  grant  by  an  act  of  parii*- 
ment  will  not  save^  it,  as  it  was  alao  holden  in  the  same  case,  though  by 
special,  words,  it  might  be;  for  all  appropriatkais  annexed  to  moDaatecics 
[dissolved]  after  4  Feb*  27  H.  8.  and  bdnre  the  31  H.  8.  were  gone,  but  by 
especial  claase  in  3i  H.  8.  they,  were  revived,  namely,  that  tbe  King  sbonid 
have  tbe  impropiations  in  the  same  pli^t  as  diey  were  at  the  day  of  the 
dissolution  of  the  monasteries  5  and  then  tbe  appropriationa  were  »  esse,  aid 
not  determined  -,  in.  the  sanie  manner  for  these,  privilege)  if  the  corporation 

hai^ 
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ikm  atatateof  32  U.  8.  the  King  wquU  not  bim  tfaU  fiiMl^^i:  Iwt  ilBce  it^  is 

iniveii  belbie  tbe  piivilegie  wa&  gpoe^  the  grwil  U  good  e«oii^ :  Mid  ths^      _^' 

the  King  shall  nol  have  the  pmifege  idem  mtmero,  yet  ho  elmU  have  it  ukm  ^ 
^ftede,  thiat  b,  the  King  shall  hold  the  landa  discharged,  as  ^e  Uospitalfers 
held  tbedi :  he  shall  have  such  privilegea  as  the  HbspitaUeis  hod ;  as  in  thii  case 
of  ^  £•  3.  tit.  Avowries  and  Uie  case  of  Uie  abbot  of  StptUoL  MmtdUa,  whose 
the  grantee  was  to  have  tot^  ialia,  4^.  libertaies^  prioikgia,  Spe,  quof^  quaHa,  Src. 
dkiui  fwper  tAboi  itmni,  ^,  they  are  not  the  smae  lib^iea»  bat  suek  liberties. 
And  the  db^ectton  anon  the  statute  of  31  H.  8.  for  the  addition  of  the  oknseof 
discharge,  is  of  no  race ;  for  that  was  ad  majortm  cautdam,  and  it  was  also  to 
give  a  discharge  in  other  cases  than  in  the  case  of  privilege  -,  naBiely»  in  case 
c^  disdbaige  ^  preacriptioD,  camposition,  or  perpetual  unity,  and  other  diai> 
chasxes.  2.  This  exemption  will  extend  to  the  patentees  3  for  it  is  not  a  pco- 
soosl  privilege  in  the  King,  bnt  a  real  discharge  of  the  land  given  by  the  statute, 
which  goes  with  the  land,  into  whose  hands  soever  the  land  shall  fidl  y  for  the 
privilege  is  quamdm  proprm  memikis  excobmt ;  and  when  the  King  grants  over, 
>t  shall  be  proprm  moMtbus  of  the  patentee,  as  it  is  resolved  in  10  Eliz.  And 
ioasmnch  as  the  three  judges  agreed  that  tbeae  lands  were  discharged,  judg- 
inent  was  given  against  the  pkamtiff,  and  for  the  defondant. 

H.  1  Car.    B.  R.    Stilman  v.  Chanor^  [Latch«  8.] 

UPON  the  statute  2  E.  6.  c.  13.  for  not  setting  out  tithes,  the  case  was,  1.  Tithe  was  tet 
com  was  set  out  for  tithe,  and  the  owner  of  Uie  land  took  the  com  dosi^ge  ^^^»  >nd  after- 
feasaat,  but  did  not  shew  in  his  dedaration  how  long  the  com  remained  on  of*the  itl^d  t^ 
the  land :  and  the  court  held  it  was  not  good,  inasmuch  as  it  did  not  appear  j^  damaice  fea. 
that  there  had  been  any  damage  to  the  owner  of  the  land,  as  he  had  not  shewn  sant :  in  pUad- 
haw  kmg  it  remained  npon  it.    And*  the  usual  course  in  such  cases  is,  if  tithes  ing  he  did  not 
be  set  put,  and  the  parson  do  not  take  them  in  due  time,  the  party  shall  ha«s  ?^®^  ^^Ili^^ 
hts  aetion  on  the  case.    By  the  court,  one  cannot  distrain  'shocks  of  com,  but  liJ^^^^^^^u^ 
he  may  distrain  a  stack  damage  feoMant.    But  he  does  not  shew  how  long  it  ]^i^  bajj  „  j^ 
xcmained  upon  the  Ismd,  and  therefore  it  does  not  i^>pear  whether  he  was  dun*  did  not  appear 
nified.    Aiid  also  after  the  tithes  set  out,  clearly  by  the  statute  the  psisosi  that  be  had  been 
shall  have  his  action  of  trespass,  if  any  one  take  them ;  but  if  a  mere  stranger  j"^?*^  ^  ^ 
aet  out  the  tithes,  that  vests  no  property  in  the  parson,  so  that  he  can  have  an  ],ow?(niff  it  rel 
action  for  the  taking  of  them.  mained. 

S.  If  the  tithe 
be  set  oDt,  aii4.  th9  parson  do  not  remove  it  in  doe  tiine,  the  osual  cooise  is  ftc  the  pasty  to  bring  his  action  on 
th^  case. 

3.  After  the  tithes  are  set  oat,  the  parson  may  have  his  action  of  trespass,  if  any  one  take  them ;  bat  if  a  mere 
stranger  set  out  tithes,  that  does  not  settle  any  property  in  the  parson,  so  as  to  enable  him  to  bring  his  action. 

H.  1  Car.     B.  R. 

Mmntf&rd  v.  Sidley.  [3  Bulstr.  336.  Cro.  Car.  69.] 

W.  Jo.  89.  1  Gw.  424. 

TN  an  action  of  trespass  for  the  taking  of  three  loads  of  oats,  the  defendant  1.  If  one  who 
-■-  in  bar  avows  the  taking  for  damage  feasant,  being  upon  his  land,  he  haWng  has  some  cdoor 
a  lease  of  this  land  made  unto  him,  by  one  Beckingtonj  the  place  caikd  °^^^'^'^^^ 
Herles  close,  within  the  pari&b  of  Tawen.  The  ^aintiff  replies,  and  agrees  j^^"^  ^^ 
the  lease  to  be  so  made  to  the  defendant,  but  says,  that  he  was  jparson  of  th^  out  the  tithes, 
parish  of  Tawen,  and  that  the  oats  were  there  set  forth  for  him  for  tithes,  and  though  he  be 
that  he  took  them.  f  disseisor,  this 

The  defend^t  rejoins^  and  tak^  by  protestation^  that  thc^  ware  not  set  ^  ^^.^^]|^. 

lOrtn  ^jgg  jj  jg^  where 

one-  withoat  «s^  opjpar  sett  out  tilhos,  which  b  no  setting  ont  in  Jaw.  S.  If  the  corn  conthme  over  long  after  it 
is  set  oat,  the  &rnier  has  a  remedy  by  action  on  the  case ;  or  he  may  justify  in  tvespasi  for  taking  away  die 
tithes  damage  feasant ;  but  then  he  ought  to  shew  specially  that  the  same  remained  there  so  long,  that  by  leason 
of  ft  there  was  a  damage  to  him. 

5.  When  tithes-are  set  out,  the  paifoii  has  a  liberty  for  a  lime  convenient  to  come  and  carry  them  away,  which 
eBAvcaieiicy  of  time  is  triable  by  a  jury. 
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1625.        forth  for  dthes ;  for  plea,  says,  that  Sidley  did  not  demite  to  Hankes  for  one 
MovHTroaD     year,  who,  as  the  plaintiff  supposes,  did  sow  the  land,  and  set  forth  the  oats 
^'_        for  tithes  $  and  traverses  the  lease  made  by  Sidley  to  Hankes  for  one  year : 
upon  this  traverse  the  plaintiff  denrarred  in  law. 

Whitlock,  J.  That  the  traverse  here  is  not  good  ^  and  upon  consideration 
had  of  the  whole  matter,  judgment  ought  to  be  given  for  the  plaintiff.  The 
defendant  here  has  admitted  that  the  plaintiff  was  parson,  and  has  also  admitted 
that  the  com  was  set  out  for  tithes,  and  the  defendant  took  them.  Hie  case 
is  no  other  than  this,  that  com  is  set  forth  for  tithes,  and  the  owner  of  the 
land  take$  tku  mfor  damage feaaani,  without  making  this  to  appear  in  plead- 
ing (as  he  ought  to  have  shewn)  that  the  parson  had  snfiered  com  to  remain 
over-long  vpou  kis  land,  to  his  damage,  llie  parson  might  have  an  actioo  of 
trespass  for  the  taking  away,  if  once  they  were  set  oat  for  tithes,  and  after* 
wards  taken  away.  The  IXefendant  here  disclaims  in  any  title  or  propeity 
unto  the  com  3  he  claims  nothing  in  it,  but  he  admits  the  plaintiff  to  nave  the 
sole  property :  where  he  distrains  for  damage  feoMont,  he  ought  specialiy  to 
shew  that  the  same  remained  there  so  long,  so  that  by  this  there  was  damage  to 
htm  ^  and  lawful  it  is  in  such  a  case,  to  distrain  com  in  shocks ;  but  not  so  for 
rent,  and  so  the  difference  is  taken.  10  H.  7.  21  U.  7.  and  22  E.  4.  foL  50. 
As  to  the  traverse  here  taken,  this  is  not  a  material  traverse,  and  so  for  this 
cause  not  good,  the  same  being  {absq,  hoc)  that  Sidley  had  demised  unto 
'  Haukes  for  one  year ;  this  is  no  way  at  all  material :  if  he  had  said,  abtipte 
hoc,  quod  possemonatiu/uit,  and  soiml,  he  needs  not  take  notice  of  his  title. 
In  an  action  upon  the  statute  of  2  E.  6.  for  not  setting  out  tithes,  he  is  not  to 
lay  and  set  forth  a  title  in  the  defendant,  but  only  that  he  was  possessed,  with- 
out shewing  any  title ;  and  this  is  sufficient :  here  the  defendant,  by  his  tn- 
▼ene,  admits  the  plaintiff  to  be  parson ;  so  the  traverse  is  not  good,  and  judg- 
ment ought  to  be  given  for  the  plaintiff. 

2.  JoNss,  J.  It  does  not  appear  here  whether  the  plaintiff  has  broi^^t  his 
action  as  parson,  or  otherwise;  and  therefore  the  defendant  may  well  plead  in 
bar,  the  parson  ought  to  make  his  title :  the  parson,  where  tithes  are  set  out, 
has  a  liberty  for  a  time  conyenient,  to  come  and  carry  them  away,  and  this 
conveniency  of  time  is  triable  by  a  jury ;  and  this  is  a  license  which  the  law 
gives  unto  him,  and  if  he  exceed  this,  he  shall  be  subject  to  an  action ;  and 
then  by  the  judgment  of  law,  he  shall  be  taken  for  a  trespasser,  ab  mUio; 
otherwise  it  shall  be  of  a  license  inym^,  given  by  the  parson  himself:  if  he 
exceed  this,  no  action  of  trespass  lies  for  this,  but  an  action  upon  the  case,^ 
and  this  diffsrence  is  taken.  Co.  8.  146.  in  the  6.  Carpenters  case.  If  an 
action  be  brought  for  taking  away  tithes,  the  defendant  ought  to  plead  spe- 
cially (s.),  either  that  they  were  not  set  out  for  tithes,  or  ehe,  being  set  out, 
they  were  suffered  to  remain  there  over  long.  Here  the  parson  makes  his  title 
in  his  replication.  As  to  the  traverse  by  the  defendant,  of  the  demise  to  him, 
who  set  out  the  tithes,  this  is  a  bad  and  an  impertinent  traverse.  If  one,'who 
has  some  colour  of  title,  sow  the  land,  and  set  out  the  tithes,  though  this  be  by 
a  disseisor,  this  is  good  for  the  parson  3  otherwise  it  is,  where  one  without  any 
colour  sets  out  tithes,  this  is  no  setting  out  in  law,  here  the  traverse  being  of 
a  particular  inducement  to  the  title,  is  not  good  3  and  so  the  traverse  here  is 
bad,  and  judgment  ought  to  be  given  for  the  plaintiff. 

BoDDERiDOE.  J.  The  traverse  here  is  bad,  both  for  the  matter  and  the 
manner  of  it.  As  touching  a  traverse,  this  thing  is  to  be  traversed,  which 
goes  to  the  point  of  the  action ;  any  other  traverse  is  not  good,  because  not 
material ;  so  the  title  of  the  plaintiff  here,  be  the  demise  to  Hawkes  for  one 
year  or  for  half  a  year,  is  not  material,  and  for  this  cause  the  traverse  is  not 
good.  The  defendant  here  might  have  said  that  he  was  not  parson,  or  that  it 
was  not  within  the  parish  j  or,  3.  not  severed  from  the  mne  parts :  if  any 
of  these  be  so,  the  same  would  have  well  served  his  turn,  and  a  mat^"*^!  tra- 
verse might  have  been  upon  any  of  these;  but  here  he  has  traversed  a  thmg 
merely  immaterial.  As  to  the  manner  of  the  traverse,  the  same  is  here  also 
void,  for  the  manner  of  it ;  for  he  has  here  traversed  a  conveyance  only,  and 
no  other  thing  eke  y  and  this  is  not  good.  He  here  traverses  only  the  con- 
veyance 
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^vcysaoe  to  Um  Me,  wUdb  enablet  Urn  lo  have  the  titfaet^  and  thacfbre  this 
traverse  is  not  good.  Also  this  trarerse  is  not  good»  becanse  he  has  here  taken 
a  captious  traverse,  the  same  b^ing  abfq,  hoc,  that  he  demised  to  Haukes  for 
one  year ;  so  that  upon  the  whole  matter^  the  traverser  here  is  bad  every  way, 
both  for  the  matter  and  the  manner  of  it ;  and  therefore  judgment  ought  to  be 
given  for  the  plaintiff. 
.  4.  Cesw,  Ch.  J.  The  defendant  has  here  allowed  a  good  title  in  the  plain-^ 
tiff  unto  the  oats  :  if  it  appear  by  the  declaration  that  he  was  parson,  then,  by 
.the  bar,  he  ought  of  necessity  to  have  shewed  the  cause  of  his  taking  for  da- 
mage feasant  5  but  here,  as  this  case  is,  he  needs  not  to  do  it,  be^se  the 
plaintiff  does  not  bring  this  action  as  parson,  but.  in  his  replication  makes  his 
title  as  parson.  The  traverse  here  of  the  .defendant  is  not  good.  If  the  cwn 
had  oontinued  there  :Oyer  long,  his  remedy  had  been  by  his  action  upon  the 
case }  but  here  no  title  aj^peara  but  only  for  the  plaintiff,  so  the  traverse  is  bad, 
and  judgment  ought  to  be  given  for  the  pluntiff. 

And  so  accordingly,  by  £e  rule  of  the  court,  judgment  was  given,  and  so 
entered  for  the  plaintiff.     IBiilstrode.']  >  ' 

And  upon  this  error  was  brought  ii\  the  Exchequer  Chamber,  and  error 
assigned^  for  that  he  alleged  he  was  parson  tempore  quo,  &c.  and  at  the  time  of 
the  tre^wss  supposed,  ac  diu  anUa,  out  does  not  say  that  at  the  time  of  the 
'  severance  of  the  com  he  was  parson,  for  it  shall  not  be  intended  without  shew- 
ing it,  but  rather  that  he  was  parson  at  the  time  of  the  trespass,  and  not  at 
the  time  of  the  severance,  and  then  he  makes  not  a  sufficient  title  unto  them ; 
but  all  the  justices  and  barons  conceived  it  was  well  enough,  and  shall  be  in- 
tended by  all  the  circumstances,  that  he  was  parson  at  the  time  of  the  sever- 
ance }  for  it  is  said,  tmtea  ei  tempore  quo  jwi  parson,  et  adkuc  est,  &c.  and 
especially  the  defendant  having  admitted  that  he  was  parson,  and  the  said  tithes 
due  unto  him,  and  making  traverse  to  the  lease,  which  was  an  idle  traverse, 
and  therefore  good  cause  of  demurrer,  and  the  replication  is  good  ^  for  being 
pleaded  that  £u  antea  et  tempore  quo,  &c.  he  was  parson,  it  is  certainly  enough 
mtended  he  was  parson  at  the  time  of  the  severance,  as  well  as  at  the  time  of 
the  taking,  whereupon  judgment  was  affirmed,  notwithstanding  the  book 
35  Hen.  6.  48.  which  was  much  insisted  upon.     [Croke,"] 

E.  2  Car.  B.  R.     Steward's  Case.  [Noy,  81.]  Palm.  440.  Jj!^ 

A  PARSON  prefers  his  bill  for  tithes  of  com,  and  alleges  that  time  out  of  Where  a  parson 
mind^  &c.  in. that  parish  they  have  used  to  allot  the  tenth  shock  j  where-  hheUed  for  tithe 
upon  the  parishioner  suggests,  that,  the  parishioners  and  all  those  who  had  a^^jroi^bidon 
estates,  6tc.  have  used  only  to  set  out  the  tenth  sheaf  for  tithes,  and  had  a  pro-  h^d  i,eeii  grant- 
hibition.     The  parson  prays  a  consultation,  but  it  was  denied(l)  -,  and  resolved  ed  upon  a  sug- 
'    by  the  court,  gestionofacua- 

1.  That  the  parson  might  sue  for  modus  decimandi  in  the  spiritual  court.  Jom  to  set  it  out 


con- 


2  R.  3.  3.  a.  but  if  the  .pfurishioner  deny  that,  they  ought  to  surcease,  and  citation  was 
a  prohibition  lies,  and  that  shall  be  tried  at  the  common  law.  denied. 

A  panoQ  nay 
(1)    According  to   Palmer,  WhitlocK  J,      the  dispnte  was  not  de  modo  decimandi,  but  g^c  for  a  nwdtis 
thought  coDsultation   ought    to   haw  been      de  modo  expimMu    The  other  judges  said  in  the  spiritual 
granted,  as  the  right  to  titbes  was  not  denied,      nothing  upon  the  point  oonrt,  but  if  it 

but  the  manoer  of  sett^ig  them  out    That  be  denied  by  the 

' '  'parithlonen,  prohibition  lies. 

E.  2  Car.  B.  R.    Cope,  Kt.  v.  Bedford.  Palm.  4^6. 

'T^RSSPASS  concerning  the  rectoiy  of  Norton  Pinkney,  which  belbnged  to  1.  If  there  be 
•■■    Oriel  College,  in  Oxford.    The  issue  was,  whether  there  was  a  vicarage  no  endowment^ 
endowed  there,  or  only  a  stipendiary  curate.  «/*^t^  Iklu 

Casw,  DooDEaiDOB,  Jonbs,  and  Whitlock,  all  agreed,  that  if  a  vicai'a|;e  ^^l  g|^^ 

"*  any  thing, 
f .  In  things  of  antiquity  omnia  pratumuntur  tolemniter  esse  acta* 
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1«M.        be  eiwAed  and  estaUkhed,  and  ttere  be  bo  endowment  ie  fado  «f  tlie 
€oi«        victmge,  the  Tiear  eumot  elatm  any  thing. 
♦•  2.  An  impfopriation  was  flhevn,  made  by  Ucenae  of  the  pope  in  the  time  o£ 

BSBFMa.  J, ^  DoDDBRipoB,  1.  heUL  that  it  wa«  not  good.  «- Joii«i,  ^  ooa/rd.  It 
""^^^^^  would  be  dangerous  to  such  ancient  impropriations^  if  the  consent  of  the  King 
should  be  [required  to  be]  shewn,  and  at  that  time,  the  assent  of  the  pope  was 
held  good,  without  the  king.  Doddesidcb,  J.  denied  that  the  pope,  withflout 
t)ie  King,  could  make  an  impropriation  with  the  ordinary  and  patron.  Crew, 
Ch.  J.  agreed  with  Jonks,  and  in  things  of  such  vatifpkj  omnia  prtesvantntur 
toUnmker  acta,  and  said  it  was  so  ruled  in  a  case  fdiere  he  who  ooofirmed  the 
imptt^ation  (or  lease,  or  endowment,  I  do  not  know  which,  he  said),  had 
but  an  estate  ta^l.  And  Josw  said,  this  was  nothing  to  the  vicar,  for  a  vicar- 
age might  be  endowed  without  the  consent  of  the  King,  and  is  not  moctoiain. 
3.  Upon  creation  of  the  vicarage,  it  was  made  a  condition  by  the  ordinaiy, 
that  one  of  the  canons  of  the  abbey  should  always  be  presoiled  to  the  vicar- 
age. DoDDBRiDfiB,  J.  seemed  to  think  that  a  stranger  could  not  be  presented, 
but  only  one  of  the  canons ;  and  that  when  the  abbey  was  diasdved,  the 
vicarage  was  gone.  Jonss,  J.  i  cmird  ;  but  upon  this  they  spoke  with  more 
donbt.  And  they  all  directed  the  jury  to  find  this  point  speoally,  if  it  were 
necessary.  DoDDEaiooB,  J.  said  that  Monk's  ease,  14  H.  8.  if  wdi  obeerved^ 
would  prove  what  he  had  said  above. 

K  2  Car«  B.  R.     Stilman  v.  Cremer.  [Latch.  94.  928.] 

hl*^^S!ir°*  IV^^  thought  clearly  that  if  two  p^rons  have  portions  of  tithes  by  hmm- 
the Uthe^fa  ^**  '^  *  parish,  that  the  statute  2  E.  6.  which  orders  tithes  to  be  set 

parish  in  moi-  oot^  does  not  enjoin  the  parishioner  in  such  case  to  divide  the  tithes  in  halves, 
eties,  the  parish-  and  net  out  their  parts  single ;  but  the  parishioner  ought  only  to  set  ont  the 
iooer  is  not  tenth ;  as  in  case  of  the  tithe  of  one  lamb,  the  parishioner  cannot  divide  it. 
bound  to  set  According  to  another  report,  it  was  adjudged  that  the  pcuishioner  is  not  bonnd 
halves  bat  the  ^  divide  the  tithes  into  moieties,  but  the  parsons  shall  divide  it  amongst 
tithe  owners        4|iemselves. 

most  divide  ^ 

them. 

R  2  Car.  B.  R.     The  Vicar  of  Auford!a  Case.    [Latch.  115.] 

A  pttrson  let  his  A  PARSON  by  parol  leased  tithe  hay  to  the  vicar,  rendering  rent ;  the 
tithe  hay  to  the  -^^  vicar  paid  the  rent  for  the  first  year,  but  finding  that  the  rent  was  more 
ricar  by  parol ;  dmn  the  titiies  were  worth,  refused  to  continue  the  bargain.  The  parson  sued 
the  court  held  f  ^^^  ^  j^  ^y^  ^^^^  ^^  requests :  the  defendant  did  not  plead  any  notice  of 
that  the  contract      j.      i     ^i_      ^  .     j  .  7   •      i  •   •  -^  j       ^^ 

was  void  in  law,  I'enisal :  they  joined  m  commission  fOT  exammmg  witnesses,*  and  sentence  was 

and  that  the        given  for  the  parson ;  upon  which  the  vicar  prayed  a  prohibition.     It  was 

ricar  bad  no  re-  agreed  by  the  court,  that  if  the  lessee  had  received  the  profits,  he  was  stiable 

medy  ferfhe       ^  i}^^  court  of  requests  for  the  rent :  so  Tf  he  had  -given  notice  of  refusal  <rf 

*  ^'  the  bargain,  he  would  have  been  discharged  from  the  rent  from  the  time  of 

notice,  for  he  had  no  remedy  for  the  tithes,  as  the  contract  was  void  in  law. 

— ^  DoDDERiDOE  aod  Jones.  The  law  is  the  same,  if  he  had  not  given  notice. 

It  was  answered,  that  the  parson  had  remedy  in  the  spiritual  court,  if  the 

farmers  did  not  set  out  their  tithes ;  or  against  a  stranger  who  should  take 

them  after  they  were  set  out.    But  the  vicar  here  had  no  remedy.    Bnt  ^e 

Chief  Justice  thought  it  was  equitable  to  make  the  lessee  pay  the  rent,  as  he 

had  not  given  notice,  having  once  received  the  profits.  —  Whitlock.  The 

lessee  has  no  remedy  for  the  tithes. 

At  last,  by  consent,  the  parson  took  half  of  the  rent,  whioh  was  decreed  to 
him;  and  was  left  to  las  remedy  against  the  farmers^  who  detaineddie 
tithes. 

DoDDERiDGE  Said,  that  after  sentence,  the  time  was  gone  by  for  a&king 
a  pri^lMtion. 


E.2 


TITHE  CASSS.  355 

E.  9,  Cir.  B.  R.  iMigtm's  Gaae.  [Latch.  125.]  ^^26. 

lU'OTB^  it  was  said  by  the  conrt  in  this  case^  that  a  parson  might  sue  for  a  A  modMsmmy  be 
-^^   modm  dedmtmdi  in  the  spiritual  court.     So  where  a  parishioner  will  not  •"«!  for  ia  the 
set  out  his  tithe  in  cocks^  when  by  custom  he  ought :  but  in  such  case  the  suit  jpintual  court. 
oug^t  to  be  specially  for  not  setting  out  in  cocks,  and  not  generally  for  not  n^tMt  out^n 

setting  out.  cocks,  where  by 

castom  it  ought;  bnt  fai  such  case  the  suit  mast  be  special  ibr  not  settling  out  in  cocks,  and  not  general  for  not 
Milling  out* 

•  ^^^^^^^ 

Tr.  2  Car.  C.  B.  Sir  Robert  Bamsier's  Case.  [Cro.  Car.  38.] 

T\£BT  for  not  setting  out  tithes :  upon  a  special  verdict  the  case  was :  A  A  parson  leased 
-■-^  parson  made  a  lease  of  his  rectory,  9  Bliz.  for  «ixty  years,  which  was  ^  rectory  for 
confirmed  by  the  sncoeeding  bishop  and   succeeding  patron,  neither  of  them  ^^'l^r^ed 
being  bishop  or  patron  at  the  time  of  the  lease.    RttoWd,  per  totam  curiam,  by  the  iucceed- 
that  it  was  gooa  accoiding  to  the  crpinion  in  Newwmbes  case,  m  5  Rep.  15.  tng  bishop  and 

Andl  so,  withont  argument,  it  was  adjudged  for  the  pkintiff.  patron,  and  held 

_  good. 

Tr.  2  Car.  B.  R,  Afwn.  [Latch.  7.] 

BY  the  practice  of  the  cooit,  a  prohibition  shall  never  be  granted  upon  the  No  nrohibition 
last  day  of  term,  and  such  a  motion  ought  not  to  be  made  ;  but  upon  ^iU  be  granted 
motion,  a  rule  may  be  made  to  stay  proceedings  until  the  next  term.  ^  ^l^^  b  Y 

rule  to  stay  proceedings  till  the  next 

Tr.  2  Car.  B.  R.  WatJdnson  v.  S.  G.  Pacy.  [Latch.  140.]  Noy,  81. 

'l^ ATKINSON,  parson  of  Doubleton,  sued  Sir  6.  Pacy  for  tithes  of  a  in  prohibition 
^  ^    dove-house,  and  upon  suggestion  Sir  6.  had  a  prohibition  out  of  this  the  suggestion 
court :  sixteen  months  elapsed  without  any  propf  made,  according  to  the  statute :  *?■  ?«*  proved 
the  parson  went  to  issue  upon  the  prohibition,  and  it  was  found  against  hiUi.  J'i^w  6  months, 
The  question  was,  whether  he  should  now  have  double  costs.    Crew,  J<)nr8,  iiotvkhstaaidinff 
and  Whitlock  held  he  should  not,  for  he  had  let  his  time  go  by;  for  the  went  to  an  issue, 
words  of  the  statute  are,  that  he  sh^l  have  a  consultation,  and  double  costs,  if  which  was  de- 
thc  plaintiff  in  prohibition  do  not  prove  his  suggestion.    But  here  he  can  never  ^^  hSlI"!! 
have  a  consultation,  for  the  matter  has  passed  against  him ;  he  ought,  upon  be^wn!^ in  ^ 
failure  of  proof,  to  have  prayed  for  a  consultation,  and  then  he  would  have  had  ga^h  ease  en- 
double  costs.  tided  to  doable 

costs,  having  neglected  to  pray  a  consultatiou,  for  want  of  proof  of  tlie  loggeirion. 

M.  2  Car.  B.  R.  Bellamy  v.  Balthorp.  [Godb.  373.] 
Latch.  176.  Noy,  189.  N.  Bendl.  202,  203. 

IN  an  action  of  trover  and  conversioOy  the  plaintiff  laid  that  he  was  pos-  A  justification 
sessed  of  twenty  loads  of  wheat,  and  that  be  lost  them,  and  that  they  by  demise  of 
came  to  the  defendant's  hands,  who  converted  the  same  to  his  own  use.     The  ^thes  by  parol 
defendant  justified,  and  said,  that  the  parish  of  O.  is  an  ancient  parish,  in  hddtol^wKrfZtf 
which  there  is  a  rectory  impropriate,  &c.  and  the  Earl  of  Clare  was  seised  of  ^^i^^    g^^  ^ 
the  rectory,  and  made  a  lease  to  him  of  the  tithes  of  that  parish  for  one  year,  panon  may  dis- 
hy foree  of  which  he  was  possessed  :  and  that  the  com  was  set  forth  by  the  charge  a  parish- 
parishionen,  and  that  one  T.  gathered  the  tithe,  and  delivered  the  same  to  the  wnerfrom  Utbes 
plaintiff,  and  that  the  defendant,  his  servant,  took  away  the  tithe,  as  it  was  j^^^e  rectory 
lawful  for  him  to  do.    Upon  which  the  plaintiff  demurred ;  first,  because  the  consisting  of 
plea  amounted  to  no  more  than  the  general  issue,  viz.  not  guilty  i  and  if  the  gUbe  and  titlies 
plea  amount  to  no  more  than  the  general  issue,  then  it  is  no  good  plea  j  but  he  by  parol  for 
ought  to  have  taken  the  general  issue,  5  H.  7. 1 1  Ass.    For  if  in  an  assise  the  y*"^ 
tenant  say  that  the  plaintiff  disseised  him,  and  that  he  entered  vpon  him,  the 
plea  is  not  good,  beoBiue  it  amounts  but  to  the  general  issue,  viz.  nul  tort  nul 

z  2  dissekm. 
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diiseiim,  and  ttie  other  party  may  demur  upon  it.  22  E.  4,  40.  In  trespass  for 
battery,  it  is  no  plea  to  say  that  he  did  not  beat  faim^  because  it  is  but  not 
.  guilty  by  ai^gument.  34  U.  6.  28.  b.  If  I  bring  trespass  fqrpbreaking  of  my 
dose,  it  is  no  good  plea  to  say  that  I  have  no  close ;  or/if , it- be  for  carrying 
away  my  goods,  to  say  that  I  had  not  any  goods  j  but  the  party  ought  to  have 
pleaded  not  guilty.  •         . 

It  may  be  objected,  that  in  this  case  the  defendant  makes  title  to  the  com.. 
To  that  we  say,  he  derives  a  title  to  tithes  without  a  deed^. which  gives  no 
title  to  them  ;  for  tithes  do  not  pass  by  demise  alone,  without  deed  -,  but  by 
the  demise  of  the  rectory,  (1)  without  deed,  they  will  pass.  So  by  a  feoff- 
ment of  a  manor  without  deed,  the  services  will  pass ;  but  the  services  alone 
will  not  pass  without  a  deed.  21  H.  7.  21.  19  H.  8.  12.*  A  warren  may  be 
demised  without  deed.  9  £.  4.  47.  But  the  profits  of  courts  will  not  pass 
without  deed.  22  H.  6.  34.  b.  By  way  of  contract  a  demise  may  be  of  tithea, 
without  deed,  but  in  pleading,  it  ought  to  be  set  forth  that  there  was  a  deed. 
Co.  10.  92.  Where  the  deed  ought  to  be  shewed,  which  proves  that  there 
ought  to  be  a  deed.  In  the  C.  P.  in  an  action  of  trover  and  conversion  of 
certain  goods,  the  defendant  said,  that  A.  was  possessed  of  them,  and  made 
him  executor,  Su:.  And  the  plaintiff  demurred,  and  had  judgment,  because 
it  amounted  but  to  the  general  issue.  —  Dodderidge,  J.  The  parson  may 
demise  his  tithes  to  the  owner  of  the  land  without  deed,  but  he  cannot  grant 
them  to  a  stranger  without  deed.  If  the  defendant  make  title  fmm  a  stranger, 
then  it  amounts  to  the  general  issue  ^  but  if  both  plaintiff  and  defendant  make 
title  from  one  person  or  donor,  then  the  plea  is  a  good  plea.  Otherwise,  per 
curiam,  it  amounts  to  the  general  issue.  But  the  opinion  of  the  court  vras, 
because  that  the  defendant  made  a  title  of  tithes  without  a  deed,  therefore 
judgment  in  the  principal  case  was  given  for  the  plaintiff. 

(1)  "  ConsiatiDg  of  glebe  and  tithes."^  J>(rL  -      . 

M.  2  Car.  B.  R.  Jnon,  [Anon,  in  Popfa.  197.] 

sheep  are  A  PROHIBITION  was  prayed,  because  a  parson  had  libelled  in  the  ecde-- 
id  to  an-  Xm.  siastical  court  for  the  tenth  part  of  a  bargain  of  sheep,  which  had  de-. 
foreslSariiiir  pastured  in  the  parish  from  Michaelmas  to  Lady-day  j  apd  the  party  surmised 
time,  Uie  pitfioa  ^^^^  ^^  would  pay  the  tenth  of  the  wool  of  the^i,  according  to  the  custom  of 
shall  have  agist-  the  parish.  But  the  prohibition  was  denied  ;  for,  as  Dodderidge,  J.  said,  by 
meot  tithe  for  this  way  the  parson  shall  be  defrauded  of  all,  if  he  shall  not  have  his  recom- 
**  d^M^ed  P®"*^»  ^^^  "^^  the  sheep  are  gone  to  another  parish,  and  he  cannot  have  any 
hiUs^parifih^.  ^ool  at  this  time,  because  it  was  not  the  time  of  shearing.  Nbta, per  Whit- 
Of  anprofitable  LOCK,  J.  de  animalihus  mutUibus,  the  parson -shall  have, the  tenth  part  of  the 
cattle  the  panon  bargain  for  depasturing,  as  horses,  oxen,  &c.  but  deanimalibus  utUibus  he  shaJl 

shall  have  the      have  tithes  in  specie,  as  cows,  sheep,  &c. 

tenth  of  the  bar-  *  '        '^  ••,..»• 

gain  for  depasturing,  as  horses,  oxen,  &c.  But  if  prufitable  cattic,  he  shall  have  tithe  iu  rptcie,  as  cows, 
sheep,  £cc.  ...  .     i    .    :  ...... 

•  .  • 

H.  2  Car.  C.  B.  Anon:  [Litt.  Rep.  13.  (1)]      ' 
Headlands  and     ^I^HERB  was  a  libel  in  the  spiritual  court  for  tithes  of  .hay :  the  defendant 
filial '"*T°'  **^^'  *^*'  ^^  ^*y  ^**  growing  upon  headlands  and  butts  in  corn-fields  -, 

fromti^es'^  and  Yblvbbton  and  Hutton,  who  were  in  the  court;  agreed  that  prohibiUon 
hav,  for  they  are  ^l^ould  go  -,  for  the  defendant  is  in  such  case  discharged  of  necessity,  for  they 
1^  for  the  turn-  are  left  for  the  turning  of  the  plough,  and  are  parcel  of  the  plough  land  of 
ingoftheploogh  which  the  parson  has  titties  of  com,  and  he  coula  not  plough  his  land  if  they 

JMdl'^of'thlcA*  ^^^  "^^  ^^ '  *^^  ^^^'^  ^^  ^^'  ^^^^^  °^  '^®  ^^'  ^^  ^-  "*•  ^'  ^^^ 

hefaastithecom,      (1)  ^r.  Gunllim  reports  this  case  and  the  (f )  In  trespass  the  defendant  jostified  by 

and  these  could    ^^^^t  as  per  BichardMn  arguendo,  and  al-  reason  of  a  custom,  that  when  a  man  went  to 

not  be  cultivated  ^ougb,  by  reason  of  the  misprinting,  it  may  plough,  it  was  lawful  for  htm  to  turn  his 

unless  they  were  *'  ^^f^  "'Sf*^  appear  so  in  littUion,  ^et  upon  plough  upon  the  land  next  adjoining,  whether 

left                      consideration  it  will  be  clear  that  it  is  per-  sowed  with  com  or  not :  and  held  good,  if 

fectly  distinct  from  ihe  preceding  case,  which  such  a  custom  existed  in  point  of  fact. 

cooooms  a  prohibition    to  the  chancellor's  « 

court  at  Oxford  for  words. 

H.  2  Car. 


Where 
removed 
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H. «  Car.  C.  B.  An6n.  [Litt.  Rep.  13.]  ^^g^ 

'T^HERE  was  a  libel  in  the  spiritual  ^ourt  for  tithes  of  rabbits^  which  t}ie  No  tiOie  is  due 
.-■-   party  killed  solely  for  the  use  of  his  boase  j  and  it  was  agreed  that  tithes  forrabbits kiUed 
shall  not  be  paid  of  rabbits  killed  to  be  spent  in  the  house  5  therefore  prohibition  ^'  ^^  \ 
was  granted  j  and  in  the  next  term  it  was  also  agreed,  that  by  the  common  tbc  common  Uw 
law  no  tithes  are  due  for  rabbits^  but  onlyby  the  custom  of  the  place. '  no  tithes  aiediie 

-  for  rabbits,  but  only  by  the  custom  of  the  place. 

H. «  Car.  C.  B.  Jnan.  [Utt.  Rep.  19.]  Thesu months 

ITN  prohibition,  upon  suggestion  of  a  tnodiis,^  and  the  suggestion  was  sup-  w»*»n^hich  a 
-■-  posed  by  Hyde  not  to  have  been  proved  within  six. months,  as  the  statute  i^^^^dM^^B 
2  E.  6.  requires,  as  the  prohibition  was  granted  on  the  6th  of  May,  and  the  half  a  year,  and 
suggestion  was  proved  on  the  22d  October.    But  it  was  held  well  proved,  for  not  months' of 
the  six  months  shall  be  taken  for  half  a  year  -,  and  in  this  case  the  proof  was  ^^  ^^y^ '»  ■"^^ 
besides  offered  on  the  last  day  of  the  six  months,  computing  twenty-eight  days  T***"*  ^^  ^*'* 
to  the  month,  but  as  it .  was  Sunday,  the  judge  refused  to  take  it,  but  took  it  Sundl^  pr<if 
the  next  day  5   atid  held  good.  on  the  next  day 

^^  was  held  good. 

E.  3  Car.  B.  R.  Cicill  v.  Scott.  [Litt.  Rep.  31 .]  1 627. 

ICILL,  a  parson  in  Essex,  libelled  for  tithe  of  Takings,  after  the  com  was  Prohibition  to  a 
collected  into  sheaves,  &c.  And  by  the  court  prohibition  shall  be  granted }  libel  forrakings, 
but  the  suggestion  must  be,  that  he  libelled  for  rakings  after  the  corn,  &c.  but  it  ought  to  be 
involuntarily  scattered  5  and  so  was  a  case  in  Suffolk  adjudged,  as  cited  by  *^88<^''^^>  >bat 
Richardson.  ,  The  parson  libelled  also  for  pelt  wool,  of  sheep  killed  for  the  luntoril/scsutcr^ 
house,  or  dead,  &c.  And  for  hops,  that  had  been  paid,  but  which  he '  could  ed.  It  was  also 
prove  bv  only  one  witness.    And  prohibition  was  granted  as  to  all ;  but  it  was  gnuited  for  tithe 

directed,  that  these  should  be  distinct  suggestions.  ®J  pelt  wool  of 

'  ^'^  sheep  fatted  for 

the  house,  or  which  had  died.    Where  payment  of  tithes  libelled  for  can  be  prored  by  only  one  witness  pro- 
hibition shall  go. 

E.  3  Car.  C.  B.  ^non.  [Hetl.  13.] 

ONE  libels  for  tithes  of  fish,' which  are  due  merely  by  custom  5  and  the  TiUieoffishis 
defendant  pleads,  that  time  out  of  mind,  &c.  they  have  paid  no  tithes  of  doe  merely  br 
that..  And  Henden,  serjeant,  moved  for  a  prohibition  j  and  Richardson  replied,  5*JiJ"'|j^  ^^j^ 
and  said,  it  is  merely  a  customary  tithe,  as  rabbits,  &:c.  whereof  no  tithes  are'  ^  dedded  by 
due  by  the  law  of  the  land,  and  a  prohibition  shall  not  be  granted.     But  all.  the  common  law 
the  other  justices  affirmed,  that  there  should  be  a  prohibition  granted,  because  courts,  for 
the  custom  ought  to  be  tried  by  the  common  law  j  and  they  made  a  difference'  J?^"***^*^ 
between  a  modus  dedfmmdi,  which  is  also  customary,  and  where  there  is  a  tithe  ^^  tfthcsAie  de 
precedent  due,  and  that  modus  converts  it  into  another  duty  5  there  tio'iiro-*^,^^  omy  5^ 
hibition  shall  be  granted,  but  it  shall  be  tried  in  the  spiritual  .court,  idietber  sued  for  in  the 
there  be  such  a  modus  decimandi;  or  not,  and  that  case  in  the  custom  makes  the  splritnal  court; 
duty  itself.    But  if  he  alleged  the  modus  to  be  for  two-pence,  and  the  parson  J^*„]J^^^**^* 
for  three-pence,  it  shall  be  tried  by  the  common  law.  (1 )    'And  they  said,  that  j^^^  ^^^  by  cc»- 
so  was  the  opinion  in  the  grand  case  of  lead  ore.    And  Hutton  said,  that  so  tom  only,  af  of 
it  was  determined  in  the  case  of  one  Berry,  for  tithes  of  limekilns;  which  fish, rabbits', ore» 
are  as  minerals,  and  are  not  titheable  by  the  common  law.    But  when  the  ^^'^^^  .. 
custom  is  tried,  then  they  in  the  ecclesiastical  court  may  proceed  upon  it.  be^tried atcom* 

(1)  The  meaning  must  be,  that  where  no  rerted  into  a  modvM,  and  so  due  by  custom,  ^^^^'  ■^. 

tithe  19  due  but  by  custom,  such  tithes  shall  the  suit  shall  be  in  the  spirituol  court,  although  'J'™^"  ««  »P»n- 

be  decided  by  the  common  law ;  but  where  a  it  be  for  the  modm  itself.  .!i!!?^  '"^^^ 

tithe  precedent  is  due,  which  has  been  con-  proceed  upon  it 


Tr.  3  Car. 
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1627. 

Though  titbof 
be  due  of  acorns 
gathered  and 
sold,  yet  where 
thej  dropi  from 
the  trees,  and 
the  hogs  ala 
them,  prohibi- 
tion was  granted. 


Tr.  3  Car.  B.  R.  Anon.  [HetL  25.]  Utt  Rep.  40.  1  Gw.  498. 

A  PARSON  libels  in  the  Bpiritual  court  for  tithes  of  pigeons'  «iid  acoms. 
And  the  defendant  prayed  a  prohibition  ;  because  the  pigeons  were  spent 
in  his  own  houbC,  and  the  acorns  dropt  from  the  tree^  and  his  hogs  ate 
them.  And  it  was  said  by  the  courts  acorns  are  titheable,  11  Rep.  49. 
but  then  they  ought  to  be  gathered  and  also  sold.  And  a  piohibitioa 
deady  granted. 

,    Prohilntion  to  a  suit  for  tithes  of  pigeons  to  be  spent  in  defendant's  Ixinse. 


If  one  contract 
with  the  parson 
for  discharge  of 
the  tithes  of  his 
lands  for  years, 
(which  may  be 
without  deed) 
and  demise  his 
lands  to  another, 
vethe  shall  not 
have  tithes,  for 
the  ducharge 
runs  with  the 
land.  But  if  one 
take  a  lease  of 
his  tithes,  by 
deed,  and  de- 
mise his  land, 
he  shall  have 
tithes  of  the 
lessee. 


A  mcdut  may 
be  sued  for  in 
dM  spiritoal 
court,  bat  if  it 
be  denied,  they 
cannot  proceed, 
for  they  shall  not 
try  a  proscrip- 
tion ;  the  deuUl 
however  of  the 
custom  mast  be 
alleged  posi- 
tively and  not 
by  way  of  belief 


Tr.3  Car.  C.  B.  Booth  v.  Franklin.  [Het!.  31.] 

BOOTH,  fanner  of  a  portion  of  tithes  for  five  years,  withont  deed,  de« 
mised  a  farm  which  he  had  in  the  same  parish  to  Franklin,  for  years  ^ 
and  afterwards  he  libels  against  him  for  tithe  of  that  farm.  And  Franklin 
said  he  was  not  farmer.     And  Henden  prays  a  prohibition  for  that. 

First,  the  lease  for  tithes  is  without  deed  j  but  he  may  be  diachii^ed  of  hb 
own  tithes  without  deed^  as  was  adjudged  before  in  this  court. 

Secondly,  the  lessee  is  not  to  pay  tithes  for  that  fisrm }  for  although  the 
parson  make  a  lease  of  the  glebe  for  years,  he  paid  tithes  $  but  if  a  lay-man, 
who  had  the  impropriation,  lease  the  glebe,  the  lessee  dbes  nol  pay  tithes. 
But  the  court  denied  the  case  of  the  lease  of  the  parsonage  impropriate  $  and 
said  that  the  case  of  Perldru  and  Hmde  was  adjudged  to  the  contrary,  in  thai 
Tery  point.  (1)  And  also  if  he  purchase  other  umds  in  the  parish,  (which  are 
discharged  of  tithes  in  his  hands,)  and  he  demise  them,  yet  the  lessee  pays  him 
tithes.  And  the  opinion  of  the  court  was,  if  one  contract  with  the  parson  for 
discharge  of  the  tithes  of  bis  lands  for  years,  and  demise  his  lands  to  another ; 
yet  he  shall  not  have  tithes,  but  the  discharge  runs  with  the  land.  But  if  one 
take  a  lease  of  his  tithes  by  deed,  and  make  a  demise  of  his  land,  he  has  tithes 
of  the  lessee.  And  the  direction  was,  that  the  lessee  of  the  farm  ought  to 
shew  expressly  in  the  ecclesiastical  court  that  the  farmer  had  not  a  lease  by 
deed ;  and  a  prohibition  was  granted.  And  it  shall  be  admitted,  that  the 
words  of  the  ubel  being^rmo^or,  amdaictor  ei  occitpator,  were  good. 

Tr.  3  Car.  B.  R.  Clarke  v.  Frowst.  [Latch.  210.] 

nnHE  case  was,  that  Clarke,  a  parson,  sued  Prowse,  a  parishioner,  for  a 
-■-  modus  in  the  spiritual  court,  and  alleged  a  custom  to  have  two  shillixigs 
in  the  pound  for  every  house  and  shop  in  the  town ;  and  to  this  the  defendant 
answered,  as  to  the  custom,  "  that  he  did  not  believe  it  to  be  true  5'*  and  alao 
to  have  a  prohibition,  he  alleged  that  he  was  a  butcher,  who  kept  an  open 
stall  in  the  market,  to  sell  meat  in  the  market  only,  and  that  he  had  no  oih^ 
shop  or  bouse.  And  it  was  agreed  by  the  court,  that  a  parson  might  sue  te  a 
moaus  in  the  spiritual  court ;  but  if  it  were  denied,  the  Ch.  J.  and  Jonbs  said, 
that  they  could  not  proceed  any  further;  for  they  could  not  try  ouitter  of 
nrescription  there ;  and  if  they  proceeded,  prohibition  lay.  But  here  no  pro- 
hibition was  granted  :  for  Dodderidoe  said,  that  for  the  reasons  above,  the 
spiritual  court  had  power  to  examine  this,  for  it  was  not  a  denial  of  the  pre- 
scription, which  ought  to'  be  by  allegation.  —  Hide.  This  is  their  form  of 
denial.  —  Noy.  The  form  of  answer  to  the  articles,  is  as  above,  "  that  he 
'*  does  not  believe,"  &c.  But  if  the  defendant  would  doay  the  piescription,  it 
ought  to  be  by  way  of  allegation.  —  Ionbs  agreed. 


M.  3 
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< 

M.  3Car.     B.  R.     Marant  r.  Cummng.    [Cro.  Car.  94.]  }^^^' 

IL^OSLAUT,  lesiee  of  the  Earl  of  Hcrtfiord,  agaiiu«  CummiDf^^  yicar  of  lir-  The  Kmg  was 
■*-▼•*-  beck,  prays  a  prohibikkm  to  stay  »  sttit  in  the  gpiritnal  court  §or  tithes,  ■eJsed/«  cw»- 
becaase  die  lands  were  parcel  of  the  forest  of  Beate,  whereof  King  Jaiaes  j!|^**'^?of 
was  seised  in  fee  iujure  corome,  and  he  and  all  his  predecessors  held  it  dis-  ^ |^ foreitof  ^ 
charged  of  payment  of  tithes,  and  granted  it  to  the  said  Earl  of  Hertford  in  Beare,  which  he 
fee,  and  so  he  ought  to  hold  them  discharged :  and  it  was  doubted  whether  and  all  his  pre- 
the  patentee  may  have  sncb  privil^e,  or  that  it  be  only  a  privikge  annexed  to  ^^^P^*^^ 
•  4he  crown  during  the  time  that  the  land  was  in  the  crown ;  bat  it  was  granted  ^!'11"!~!^ 
lArAeae  esse,  note  eansewen^shewB  to  the  co«tn»ysn^^^  tidTJl^k^ 

denbted  whMkef  todi  a  privilege  esttnded  to  the  patentee. 

M.  S  Car.    a  B. 
The  Vicai  of  CAe«Aam'8  Caae.    [Hed.52.]    Litt.6K 

THE  Earl  of  Devonshire  had  a  manor  in  the  parish  of  Chesham,  in  Bach-  A  prescription 
inghamshire,  which  extended  to  Latmos,  where  there  is  a  chapel  of  ease ;  ^7  *  ^^  ^^^ 
and  the  vicar  of  Chesfaam  libeUed  for  tithes,  against  one  of  the  tenants  of  ^.Ji  ^J*^. 
the  manor.     And  Henden  moved  for  a  prohibition,  for  that  the  Earl  prescribed,  ^,,^  should  be 
that  he  and  all  his  tenants  should  be  acquitted  of  all  the  tithes  of  Bad  within  discharged  of 
lioAmos,  paying  I  Of.  per  ana.  to  the  chaplain  of  Latmos.    And  he  said  that  tidwsof  aoer- 

snch  a  prescription  is  crood,  as  it  was  adjudged  in  Bowfef^s  ease.     And  a  pro-  ^P*'?'  ^ 

■  •«  .^_  * _* -    •  rf     o  •         povnfp  toeretofe 

faibitiOB  was  granted.  ^^  ^^  ^p. 

lain  of  a  chapeT  withfai  the  poffh^  held  goo4, 

M.  3  Car.     C.  B.    Jnon.    [litt.  Rep.  72.] 

A  cbaplun  of  a 


O,  A  chap 

N£  who  was  accepted  as  chaplain  of  a  chapel  of  ease,  which  was  not  pre-  chapel 
scntative  or  donative,  libelled  for  tithes  against  the  inhabitants  withini  the  sentatii 

precinct  of  the  chapel ;  and  prohibition  was  granted.  2f!?71'  cannot 

fibel  ftir  tiuiei. 


not  pre- 
sentatire  or  do- 


M.  3  Caj.    C.  B.     TFood  v.  Symom.    [Hetl.  147.  32.(1)] 

THE  defendant  here  in  the  prohibition  libeb  for  tithes  of  hay  in  the  ^in-  i.  A  snggiitisn 
tual  court.    The  plaintiff  suggests  that  the  hay  was  growing  upon  Green-  was  made  of  a 
skips,  Deales,  and  Headlands,  and  that  within  the  same  parish  there  is  a  custom,  ^"^  diat  ^ 
that  the  pari^ioners  in  a  meadow  there  used  to  make  the  tithe  hay  for  the  parson,  J^^^IJ^^J^* 
and  in  consideration  of  that,  to  be  discharged  of  all  tithes  of  hay  growing  ti^  to  make  the  tithe 
twprd;  and  also  that  for  the  hay  of  the  land,  no  tithe  ought  io  be  paid  of  such  bay  for  the  pai^ 
hay  ^  but  does  not  aver  that  the  hay  was  growing  upon  Greenskips,  &c.    And  ■»>  »d  by  re»- 
an  exception  was  taken  by  Hendm:  first.  That  the  exception  is  double;  the  JSJ^**^^** 
custom  and  common  law  :  but  by  Yelverton,  that  is  not  material :  for  yon  ^J^  oChay  of 
nmy  have  twenty  suggestions  to  maintain  the  suggestion  of  the  court.     But  headlands,  &c. 
RiCHABDSON  was  agalust  that,  that  a  suggestion  might  be  double  here  j  for  the  and  also  that  of 
suggestion  of  the  common  law  is  a  surplusage.    As  la  Jariner  and  Norwick*9  "."^  hay  no 
case  here  lately.    One  prescribes  to  be  discharged  of  tithes,  where  the  law  JrLiJ ?  5^^^ 

discharged  there  wm  no 
averment  that  the  hay  was  growing  apon  headlands,  &c.  it  was  held  bad ;  bot  they  sald»  that  the  coosidepition 
of  making  haj  was  a  good  discharge,  because  it  is  more  than  they  are  bound  to  do. 

S.  Two  may  join  in  a  prohibition  if  they  be  joined  in  the  libel,  bat  they  oaght  to  sev«r  in  tfie  dedaration. 

(1)  In  the  report  of  the  oommencement  of  would  be  discharged  of  them  also,  whereas  H 

this  case  (p.  32.  Hethtf)  the  suggestion  was  oosht  to  be  at  the  end  of  the  headlands  oaly. 

jof  a  discharge  for  headlands,  &c.  not  exceed-  — IIichabdsox  said,  tliat  in  arable  lands  in- 

ing  the  breadth  that  a  plough  or  team  might  closed,  pasture  is  at  the  end,  and  at  the  sides, 

torn  aboat  the  lands.    And  Henden  moved  which  b  mowed,  and  ^et  discharged  of  tithes, 

for  a  consultation,  for  that  it  is  said,  abmtt.  But  the  court,  in  respect  there  was  a  prohi- 

&c.  that  is,  circa  terras  orofriies,  when  the  truth  bition,  said,  that  he  ought  to  join  issue,  or 

is,  that  there  are  sUps  at  the  side  of  lands,  as  demv  to  the  declaiation. 
broad  as  the  lands  themseWes,  and  thcu  be 
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disckarged  him^  andflo  was  disduHrged  by  the  oommoii  law.  Seeofod  exoepaioD 
is,  that  he  doet  not  ^piy  the  ctutoni  to  himself  in  the  suggestion.  For  he 
does  not  shew  that  the  hay  grew  npon  the  skips,  upon  which  a  pbngh  might 
turn  itself}  that  had  laid  the  custom.    And  for  this  cause  by  the  whole  comt, 

'  the  su^estion  is  naught.  And  here  Richardson  moved,  how  that  two  -should 
join  in  a  prohibition.  —  Yeltbrton.  If  they  be  joined  in  the  libel,  they  may 
join  in  £fae  prohibition,  and  that  is  the  common  practice  of  the  King's  Bench.  — 
Richardson.  The  wrong  to  one  by  the  suit  in  the  spiritual  court,  cannot  be 
a  wrong  to  the  other.  —  Hdtton.  They  may  join  in  the  writ,  but  they  ong^t 
to  sever  in  the  declaration,  to  which  Hartet  agreed.  —  Yslvbrton.  The 
prohibition  is  th^  suit  of  the  King,  and  he  may  join  tmU.tM  in  a  writ.  —  Rich- 
ardson. But  it  isrss  the  suit  of  the  party  is,  and  if  any  join  here,  1  think  good 
cause  of  consultation.  —  Richardson,  it  is  against  the  profit  of  the  court  to 
suffer  many  to  join  5  and  it  is  usual  in  the  case  of  customs  of  a  parish  in  debate, 
to  order  proceeditigs  in  the  two  prohibitions,  and  that  to  bind  all  the  parish 
and  parson.    And  it  was  said  by  them  all,  that  the  consideration  of  making 

'    hay  is  a  good  discharge,  because  it  is  more  than  they  are  bound  to  do. 

M.  3  Car.     C.  B.     Comins's  Case.    [Hetl.  60.] 

1.  It  waa  said  TN  one  CamintB  case,  it  was  agreed  by  die  court,  that  a  subject  may  have  a 
that  the  privi-  -■-  forest,  but  cannot  have  a  justice  seat.  But  he  may  have  a  swanmaik 
lege  of  the  King  court,  and  the  other  courts,  and  a  commission  to  execute  them.  Then  a  fraest 
^schamdrf '*  *^  ^^^  ^^^  °^  *  subject  shall  pay  tithcp,  and  it  was  agreed  that  in  the  hands 
tithes  m  per-  of  the  King  it  is  priyileged.  And  by  Henden^  Davenport,  and  Attkawe,  Ser- 
sonal  and  ex-  jeants,  it  is  only  his  'personal  privilege,  which  extends  to  the  lessee  of  the 
tended  to  hia  King ;  but  not  to  the  feoffee.  And  it  was  agreed,  that  where  the  rig^t  of 
lessee  onhr,  and  ^{^i|^  comes  in  question  between  a  parson  and  the  vicar,  who  are  both  CMcdesi- 
not  to  IS  eo  ee.  ^^^^  persons,  it  shall  be  tried  by  the  ecclesiastical  court.  — But  Richard- 
Utl^bei^***  ®^  SON  said,  the  books  make  a  doubt  5  where  it  is  between  the  servant  of  the  view 
parson  and  vicar  <^^  ^^  parson.    But  it  seemed  to  him  to  be  all  one. 

shall  be  tried  in  the  spiritnal  coart,  and  Richardson  said»  that  though  the  books  made  a  doubt  wbem  it  was 
between  the  servant  it  the  ricar  and  the  parson,  it  seemed  to  him  all  one. 

I 

M.  3  Car.     B.  R.    Anon.    [Latch.  226.] 
A  cQstom,  that    WW^Q  a  libel  for  tithe  sheaves,  Noy  suggested,  that  the  parishioners  had  been 
if  bfedin^'^p""  **  *^®  ^^^®  ^  binding  the  com  in  sheaves,  and  for  the  better  diriding 

the  com  in  ^^  '^^»  hm^  been  used  to  make  it  up  in  sheaves,  and  then  into  shocks,  and  when 

sheaves,  and  that  was  done,  they  set  out  the  shock  for  tithe ;  and  because  the  parishioners 
setting  them  up  had  been  at  such  trouble,  they' had  been  discharged  of  tithe  of  the  odd  sheaves, 
in  shocks,  and  ^^ich  would  not  make  a  shock.  *  It  was  holden  a  good  custom,  and  a  prbhibi- 
tbetenth^i&o^  *^^°  ^^  granted )  for  the  parishioners  do  more  than  by  common  law  they  ong^t 

for  tithe,  the  parishioner  should  be  discharged  of  the  odd  sheaves  which  would  not  make  a  shock,  b  good,  for 
the  parishioner  does  more  than  of  common  right  he  is  bound  to  do. 

M.  3  Car.     B.  R.    Jnon.    [Latch.  254.] 

A  prohi\)ition  K'-^^^*  ^^  ^^^  Inner  Temple,  moved  for  a  prohibition,  because  the  parson  had 

was  denied  to  a  libelled  for  tithe  of  wotA  of  rotten  sheep,  which  he  ought  not  to  have, 

suit  for  tithe  for  he  vrill  have  tithe  of  the  same  thing  at  snearing  time  anerwards^  as  if 

7h^  ^7^^  ^*^^^  ^  P**^  ^^  *^®  cuttings  of  grass,  it  shall  not  be  paid  afterwards  of  the 

said,  if  sheep  be  aftermath.  —  Dodderidoe  and  Jones.  The  cases  are  not  like,  for  there  it  is 

sold,  the  parson  for  the  same  thing,  but  here  the  parson  has  no  recompense  for  this  wool.  — 

shall  he  allowed  And  J0NE8  said,  that  if  the  parishioner  sell  sheep,  the  parson  shall  have  an  allow- 

for  tithe  of  them  ancefor  the  tithes  after  shearing;  and  upon  this  point  prohibition  was  denied. 

?f  thwbe a  ^^^'  '^^  custom  is,  if  the  parishioner  have  three  calves,  he  shall  pay  for 

custom  to  pay  the 

for  three  calves  id.  and  if  seven,  one  calf,  the  parson  shall  not  have  a  calf  where  there  were  three  in  one  year 
and  four  b  another,  he  having  neglected  to  Uke  tithe  of  the  first  three. 


TITHE  CASB6.  361 

tbe  tiAe  of  tliein  Id.}  if  seven  calves^  one  calf.    The  penon  saed  for  a  calf,        1627. 
as  he  h^d  three  in  one  year  and  four  in  another,  and  he  had  not  bad  tithe  of 
the  first  three ;  and  upon  this  a  prohibition  was  granted  $  as  if  a  man  have  an 
estover,  he  shall  not  ttike  in  one  yearwhat  he  did  not  take  in  another }  hisneg- 
^'~    ice  shall  not  give  him  double  estovers. 


3  Car.    In  Cane. 
Yate  V.  Southby.    [1  Ch.  Rep.  25.]     1  Gw,  431.     1  Raym.  12. 

A  BILL  of  review  brought  to  reverse  a  dec^  for  tithes  made  by  the  Lord  The  court  of 
Ellesmere,  in  respect  the  plaintiff  has  had  a  verdict  at  law,  and  sentence  Cbmcery  re. 
in  tbe  ecclesiastical  court,  since  the  decree ;  this  court  would  not  reverse  the  ^'"J^^?^^"*^ 
decree,  notwithstanding  any  thing  urged  against  it.  titb^opoo'a 

bill  of  rericw,  in  respect  of  a  verdict  at  law  and  sentence  in  the  spiritaal  ooort  for  the  plaintiff  (in  the  bill  of 
review)  since  the  decree. 

E.  4  Car.    B.  R.    Lynner  v.  Wood.    [Cro.  Car.  157.]  ^^28. 

A  CmON  oi  trover,  for  divers  loads  of  com.    The  defendant  pleads  and  If  to  an  action 
-^^  entitles  himself  unto  them  as  tithes  severed,  and  because  the  plea  amounts  of  trover  the  de- 
but to  a  fiof  gtdliy,  the  plaintiff  demurred  and  shewed  for  cause^  that  the  j^ea  fendant  plead 
was  not  therefore  good.     Henden,  Serjeant,  would  have  maintained  this  plea,  Sf  „  for  «&!» 
because  it  concerns  matter  in  tbe  realty,  viz.  tithes,  and  title  is  pleaded,  as  it  aevered,itisbad 
were  a  confession  of  the  possession  in  tbe  plaintiff,  and  as  a  general  bar  in  upon  special  de- 
action  of  trespass,  and  colour  given,  sed  non  allocatur  ;  for  this  action  compre-  murrer,  for  it 
bends  title  in  it,  and  a  plea  which  amounts  but  to  a  general  issue  is  not  allow-  *»"ounts  bnt  to 
able,  it  being  specially  shewn  for  cause  of  demurrer  5  whereupon  without  i^J^^ 
argument  it  was  adjudged  for  tbe  plaintiff. 


E.  4  Car.     C.  B.     SHIes's  Case.     [Littlet.  Rep.  147.] 

A  PARSON  libelled  against  Stiles  and  others,  lessees  of  the  Earl  of  Salis-  jj^  ^^^^  ^^ 
bury,  for  the  tenth  penny  for  the  whiting  of  cloth.    Henden  prayed  a  doe  dtjure  for 
prohibition,  but  grounded  it,  upon  another  thing,  viz,  for  that  it  was  land  parcel  qaarries  of  lime- 
of  a  monastery  which  was  discharged  of  all  tithes,  &c.  *^*^>  ^*^>  &c* 

RicHAKDSON.  It  is  hard  to  have  tithes  for  whiting  of  cloth.  ^  "^^^  Jj^^ 

HuTTON.  Every  thing  which  the  earth  itself  yields,  as  grass  or  wood,  &c.  ^^  ^^  "f  ^ 
which  grows  and  renews,  is  titheable,  but  this  is  for  their  handy  work,  as  if  one  lead  ore  in  Der- 
fetch  limestones,  and  bum  them  upon  the  land,  it  is  doubtful  whether  tithes  bjshire. 

shall  be  paid.  f '^""''Sk^  ^°* 

Richardson  Of  all  quarries,  as  of  stone^  lime,  coal,  &c.  no  tithes  ought  to  .^[i^^^L*''^ 
be  paid  dejure;  and  where  it  is  paid,  it  is  by  the  custom  j  and  the  great  case  in  other  herbs  in  a 
Derbyshire,  where  the  tenth  dish  of  lead  is  now  paid,  is  by  reason  of  custom  3  garden,  nnlesa 
and  so  it  is  offish,  at  Yarmouth,  Wells,  and  other  coast  towns  $  when  they  return  then  be  some 
from  fishing  tbey  divide  the  doles,  and  the  first  dole  which  is  set  out  is  called  ^'^''A^^'*' 
Christ's  Dme ;  half  of  this  is  given  to  .the  parson  of  the  place  where  they  land,  ^^  of"fish 
the  other  half  is  to  be  divided  amongst  them^  to  give  to  the  parson  where  each  at  Yarmouth, 
inhabits ;  but  this  is  by  custom.  &c  is  by  cus- 

Henden.  If  land  be  converted  to  a  bowling  alley,  he  cannot  have  tithes  of  too>. 
this  profit ;  but  upon  looking  into  the  libel,  it  was  for  the  tenth  part  of  that 
which  tbe  land  used  to  yield  in  rent. 

But  by  Richardson  and  Harvey,  he  cannot  have  it  j  and  they  said,  that 
any  one  might  libel  for  the  tenth  part  of  the  rent  where  land  is  demised,  but 
they  could  never  have  it.  And  according  to  them,  tithes  of  cabbages,  or  giUy 
flowers,  or  other  herbs,  shall  be  paid  in  a  new  garden. 

And  by  Richardson,  although  it  be  an  old  garden,  unless  there  be  some 
custom  to  discharge  it. 

E.  4 
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,  E.  4  Car.    C.  B. 


1628. 


The  Vicar  of  Wai$isbourougV9  Case.    [Litt.  Rep.  148.] 


If  trees  be  not     FTIHE  yicBT  of  W.  HbeDed  for  loppings  of  wood.    Finek,  Recorder,  moved 
twTt^  ^n  ^^^  ^  prohibition,  which  was  granted,  as  it  was  given  for  fifewood. 

growtb,^'^  RicHABOBON  made  this  distinction  -,  in  some  cases  the  bodies  of  the  trees 

bodies  privi-       above  the  age  of  twenty  years,  privilege  the  branches,  in  some  not ;  if  they 
legetbebnmdi-   were  trees  which  were  never  lopped  Wchv  they  were  twenty  years  did,  the 
^' '  <i!°hJi  ^'^ILi  ^^^  "veould  always  privile^  the  bnuiches :  bat  if  oak  or  ash  be  lopped  within 
Lit.  tM^  *«  e^^  of  t^°ty  y«»^  *e  l»'H5»»  and  bran  Aes  are  always  tuheable. 
yean  growthp  fbe  loppings  wUl  be  always  titheable. 

E.  4  Car.  C.  B.  Woolmerston^s  Case.  [Hetl.  85.] 
If  tbe  custom  be  /^NE  libels  against  Woolmerston  for  the  herbage  of  young  cattle,  viz.  for  a 
for'cv  r  ^°^  ^"^  penny  for  every  one.  And  Hitckam  moved  for  a  prohibition  j  and  said 
chafdAt^will  ^^^  ^c  ought  not  to  have  tithes,  if  they  are  young  beasts  brought  up  for  the 
extend  to  new,  cart  or  plough.  And  so  it  has  been  adjudged  |  as  If  a  parson  jHescribe 
as  well  as  old  to  have  tithes  for  hedging  stuff,  he  cannot,  because  it  preserves  the  land 
orclurds.  qu^  ^f  ^hidi  \j^  \^j^  tithes.   And  then  the  parson  libels  for  tithes  of  an  orchard, 

in  tb^norUi  uT  ^^  ^^^  ^^  ^^  ^  young  OTchani  And  the  custom  of  the  place  was,  to  pay  4d, 
giTe  a  beartb-  f^  ^^  orchard.  Hitcham  said,  there  is  not  any  such  difference  between  old 
pepnv  for  esto-  and  new  orchards.  For  if  the  custom  be  that  he  shall  pay  4d.  £qic  CYexj 
▼era  burnt,  for  orchard,  it  will  reach  to  the  new  orchard.  And  then  he  libels  for  a  hearth- 
ficribetc^fr»9  P^^^Y'  ^^^  ^^^  ^^^  burnt  in  his  house.  —  Hutton  said,  the  hearth-penny, 
for  eTcry  thing  ^^^  ^  more  doubtfiiL  For  it  is  a  custom  in  the  north  parts  to  give  ao  hearth^ 
which  comes  to  penny  for  estovers  burnt,  for  which  he  prescribes  to  be  free  of  every  thing 
the  fire.  which  comes  to  the  fire.    And  in  some  parts  by  the  custom  they  had  pa$toi:i^ 

Hutton  and  for  the  tenth  beast,  or  the  tenth  part  of  the  gains  [for  that]  which  is  banen 
were*inTo'urt  ^^^  *^®  *"°® '  ^^^  ^®  *°^  Yelvbetow,  who  only  were  present,  said,  that  no 
held,  that  no '  tithes  are  due  for  them  without  custom.  Hitcham,  they  also  will  have  tithes 
titlies  should  be  for  a  thing  before  it  comes  to  perfection,  which  would  be  titheable  afterwards, 
paid  for  ^oung  But  I  agree,  if  he  sell  them  before  they  come  to  perfection,  then  the  parson 
r  forriw"«rt  ^**  ^'^^^  ^^^'  ^^^  ^  HcTTOK  and  Yblvrktoit,  there  nay  be  a  custom 
o?pbu^h  with.  ^  ^^^  ^^^  y^""  »  P®"^y  f"0'  ^^°^'  ^^  adjoimatwr,  Sfc. 
but  a  custom,  but  if  sold  before  they  come  to  perfection,  then  tithes  should  be  paid. 


£.  4  Car.    C,  B.    ThomhUn  Case.    [Hetl.  93.] 

Slfte'^^^^S  A  PARSON  libels  for  the  tithes  of  young  catde  preserved  for  the  cart.  And 
for  the  plough  "^^  ^he  question  was  as  before,  whether  in  such  cases  a  custom  ongfat  to  be 
6r  pail,  be  dis-  surmiscd.  And  Cboks,  Fitz-Herbert's  Nat,  Brec.  is,  that  of  rig^  tithes  AaSL 
charged  from  not  be  paid  for  such  things.  —  Righardsov.  In  all  such  cases  the  parson  ought 
comroralalir  ^  ^^^^  tithes,  if  there  be  not  a  custom  alleged,  by  which  the  parson  had 
without  a  cu9*  ^^^  *^i°g*  Of  recompense,  or  by  which  his  other  tithe  is  better.  And  he  said, 
torn  in  the  place,  ^^^^  ^^  l^^d  searched  the  books,  and  tbe  book  of  entries,  and  there  is  not  any 
and  a  considera-  such  case ;  but  some  surmise  is  made,  as  for  that,  that  he  had  tithe  of  com  in 
tioii  alleged.       specie  where  the  land  is  inclosed  5  and  so  the  com  better.  —  Hutton.  It  ought 

has  bLrpdd     *?  ^  *"^^  *^  *^®  ^"^S  *°  ^^^  nature  be  titheable,  or  if  there  be  any  usage  to 

for  an  anooit      discharge  it  or  not  \  as  the  cattle  are  in  their  nature  titheable,  then  yon  cannot 

garden,  if  it  be    prohibit  it.    Bat  the  usage  ought  to  be  surmised  so  5  and  it  may  be  law,  as  the 

enlarged,  tithes  parson  had  better  tithes.  —  Harvsy.  If  a  libel  be  for  tithes  of  hedging  and 

k^  Y  th*1  "*  fencing ;  there  a  surmise  ought  to  be  made  to  discharge  that.    But  when  it  is  for 

cnhrgement!      *^'^  ^/  heifers  which  in  apparency  ought  to  be  spared  by  the  kw  of  the  bod, 

otherwise  it  is,  &c.  —  Richardson.  For  the  herbage  of  those  heifers,  tithe  is 

due  by  the  ecclesiastical  law.    And  we  never  can  take  tithe  of  them  without 

express  custom  or  other  recompense.  —  Harvey.  There  was  a  case,  10  Jac. 

C.  B.  a  parson  sued  for  the  herbage  o^  horses,  and  the  other  alleged,  that  he 

kept 
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kept  ihem  for  the  canying  d  cook.    Thinrc  he  oQ^t  to  tnnniie  sometbiDg  to         1 628. 

be  discharged ;  and  if  he  allege  tikat  he  kept  them  in  his  home  for  serrhig  of    TiiottitBn.L'8 

husbandry ;  the  other  may  aUege  that  he  kept  them  to  carry  coals^  and  the         ^^^^ 

allegation  is  tnnvnabie.  —  Rigbammon.  There  was  a  ease,  where  the  question      ^^v^^ 

was,  a  husbandman  keeps  an  horse  to  ride  up  and  down  about  his  bvuiness ; 

whether  he  diaU  pay  for  the  herbage  of  him.    And  a  prohibition  in  that  case 

was  granted }  bat  a  svnnise  ought  to  be  made.  —  Cnon  said,  that  in  'the 

King's  Bench  he  had  twenty  times  seen  a  prohibition  granted  in  such  cases 

withont  any  sormise.    And  if  a  fibd  be  £or  dry  catde  3  if  it  be  alleged  that 

they  are  kept  ibr  the  plough,  the  other  may  allege  ihat  he  keeps  them  to  sril^ 

withont  that,  that  he  keeps  them  jfbr  the  plough ;  and  before  there  is  any  proAt 

oi  them,  it  is  not  reason  they  should  be  tithefMe,  and  the  parson  shall  have  the 

benefit  for  them  after.    And  for  hedging  it  is  leg  temt  that  he  shall  pay  no 

tithes. -—RicBAmnsoir.  It  is  to  terra  ne  amsueiudo  iod  fackti  kgem  Urm, 

And  if  he  had  used  to  pay  tithes  for  the  cattle  or  for  hedging,  he  ought  not  to 

pay  that  still.    If  an  ignorant  man  will  pay  tithes  for  those  things,  and  after 

upon  a  libel  a  prohibition  be  granted ;  if  the  other  do  not  all^e  a  custom,  the 

prohibition  shall  stand  5  or  if  they  aUege  a  custom,  which  is  found  agunst 

him,  no  consultation  shall  be  granted.    And  for  a  giurden 'penny,  the  reason  e£ 

that  is  apparent  $  for  otherwise  tithes  shall  be  paid  in  specie.    And  so  for 

hearth  penny,  if  he  had  always  paid  it,  it  ought  to  be  paid.  —  Hurroir.  If  a 

man  had  an  ancient  garden  for  which  he  paid  a  penny,  and  that  is  enlarged,  of 

that  enlargement  tithes  ought  to  be  paid  m  specie. 

Tr.  4  Car.  C  B.  Norton  v.  Harmer. 
[HetL  88. 110. 117.]  Cro.  Car.  113.  litt  Rep.  5.  152. 

T07CE  NORTON  and  Thomas  Ducket,  plaintifis,  against  George  Harmer,  Where  a  castom 
'^   the  vicar  of,  &c.     In  a  prohibition,  the  libel  was  for  wood  employed  in  "^  "l!*^  ^^ 
hedging,  and  for  fire-wood.    Issue  was  joined,  that  there  was  in  the  parish  a  owncre^of  a* 
great  quantity  of  land  inclosed,  and  that  they  used  to  take  wood  for  hedge-  boose  and  land 
bote  and  fire-bote,  and  they  were  discharged  of  tithes,  in  consideration  that  be  in  a  parish  who 
paid  tithes  in  kind  of  hay  and  com,  &c.  ^  and  it  was  found  for  the  defendant,  paid  ^i^^s  to 
Crtn^  moved,  that  a  consultation  cannot  be  granted,  for  that  they  ought  to  ^^"^l* 
be  acquitted  of  tithes  for  those  of  common  right.    And  for  that,  although  ^^^^  of  fir^^ 
prescription  vras  alleged,  it  is  nothing  to  the  purpose.  —  Atthowe,  For  fire-  wood  spent  in 
wood  it  vras  proved  that  tithes  always  were  paid. —  Richaedsok.  There  is  no  their  houses, 
donbt  but  the  discharge  also  ought  to  be  by  custom,  and  to  be  grounded  upon  "n<i.i<yoD)d 
modus  dedmandi,  —  Ysltbrtok  andCaoKE  otherwise  3  that  it  is  not  unon  Jl^^'^olJJJIn'* 
modus  decimandi,  but  by  the  common  law.     And  the  reason  is  for  that,  that  anest  of  judg- 
when  a  man  is  owner  of  arable  land,  and  he  pays  tithe  milk  and  com;   and  for  meat  that  no 
that  they  are  discharged  of  things  consumed  in  the  house ;  which  are  to  make  consultotion 
masters  and  servsnts  fit  to  manure  the  land,  &c.  —  Richardson  said,  it  is  *^®i**  ^'  '^" 
seen  that  it  shall  always  be  discharged,  if  a  consideration  be  alleged ;   and  a  ^^^  was^it- 
small  consideration  will  serve.  —  Croke.  It  is  not  modus  decimandi,  but  the  charged  h^  the 
^dscharge  is  for  that,  that  the  parson  for  them  bad  a  benefit ;  for  he  had  by  law  of  the  iand ; 
them  better  means  of  tithes.  —  Hutton.  If  a  man  have  an  house  of  husbandry,  ^^  tb«  conrt 
and  demise  all  the  lands  but  the  house,  he  shall  pay  tithes  for  them  consumed  n^id^dLlnrd 
in  the  house.  —  Crokx.  Not.    No  profit  is  made  by  them  to  the  party;  but  dejwepa^^ 
the  parson  had  a  ben^t  by  him.    And  a  day  was  given  to  search  precedents,  legem  temt,  hot 
Atch,  Recorder,  said,  de  communijure  for  estovers  burnt  in  an  house,  tithes  by  special  cna- 
ought  not  to  be  paid  5  by  the  common  law  there  was  not  any  tithes  paid  for  ^m  m  >^P^^ 
wood :  and  although  the  statute  of  25  B.  3.  give  a  prohibition  for  timber,  yet  ^^  ^^ 
underwoods  vrere  discharged  of  tithes.    Doctor  and  Student,  171,  is  express  parson  in  ano- 
that  estovers  are  not  titheable,  because  they  are  not  renewing  every  year  3  and  tlier  shape,  as  a 
it  is  parcel  of  the  inheritance,  for  to  destroy  all  the  underwood  is  waste.     And  hearth  penny,  or 
Acre  is  another  case  put,  where  tithes  of  wood  had  not  by  the  custom  been  ^J  '^**°  ^J 

»      '  'J     pavnientor 

P*'°'  tidies  of  other 
lands ;  but  it  was  said  bj^  Crooke  and  Yclvertoii  (according  to  Jktlty)  that  there  were  nany  precedents  of  pro- 
hibitions in  such  castes  without  customs  alk'ged. 
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1628.  pnid^  neither  ought  they  to  be  paid  in  Lkw  or  ooiMcienice :  b«t  that  is  not  to  be 
intended,  the  conscience  of  elVery  particular  man,  but  of  a  county ;  [for  ft 
county  may  prescribe  ta  turn  dedmando  for  wood,  as  in  43  EL  inDawtcn's  case,  it 
was  resQlvea  for  the  Weald  of  Sussex  which  made  siich  a  prescription.  lAtt."} 
And  Mich.  13  Jac.  B.  R.  in  the  icase  of  Porter  and  Tike,{l)  for  the  Weald  of 
Kent,  the  same  prestjcription  resolved  to-be  good  ;  and  so  is' the  common  ex- 

r'enoe  that  a  whole  county  may  prescribe  so ;  and  the  reason  is  for  that,  that 
the  common*  law.it  was:not  due,  but  ;by  the  constitution  of  Wincbelsey, 
Lindwood,  1 04.  it  was  ordained  to .  be'  paid  -, .  for  the  prelates  imputed  a  great 
pestilence  that  then '  was,  to  negligence  of  paying  tithes,  and  appointed  tithes 
of  wood.    And '2  Ric.  2:  the  commons  were  desirous  to  have ;  the  statute  of 
silva  cadm  otherwise  .explained  than  .the  clergy  declare  it ;  for  they  say  that 
they  ought  not  to  pay  tithes  of  any  wood  .that  is  of  the  growth  of  ten  years; 
[and  their  inducement 'was  the  consideration,  th^t  before  the  great  peatileDce 
no  tithe  of  woddr-was  demanded  or  paid^but  by  this  constitution  it  was  payr 
able]  ;  then  if  no  tithe  were  due  for  firewood  by  law,  it  shall  .not  .now  be'paid-: 
and  6  Jac.  and  before .  and  .after  in;  J^.'  R.  prohibitions  'are  usually  gpranted 
without  alleging  a  custom,  rand^  it,  is  the  best  way ;  ^ut  in>B.  R.  upda  argn* 
ment  it  was  resolved  that  tithes  were  not  due  for  it  of  common  right,  &c 

Attkawe,  it  is  true  that  .there  may  be  a  prjescription  in  non  dedtumdo  for 
wood  ;  but  if  issue  be  joined  upon  it  and  found  for  the  plaintiff,  judgment 
shall  be  that  tithe  shall  be  paid ;  which  proves  that  by  common  law  it  ia.  not 
discharged.    Litt.]  i 

HuTTON.  Wood  is  titbeable  in  its  nature,  and  then  there  may  be  a  custom 
to  be  dischai^ed.  And  the  case  of  Hearthpenntf  cannot  be  answered  5  for  if 
he  sue  for  die  penny,  a  prohibition  shall  not  be  granted,-  quod  concessumjmt, — 
By  Crokb  ana-  Yblverton.-  But  of  things  not  titbeable,  tithes  of  them  can- 
not be  sued,  without  allying  a  custom.  —  Crokk.  It  is  known  that  heartii- 
penny  is  good  by  prescription :  this  case  is  when  there  is  not  land  belooging 
to  the  house,  so  that  the  parson  is  not  answered  for  his  tithes,  another  way. 
But  when  there  is  land  and  servants  kept  for  the  maintaining.it,  then  by  the 
law  of  the  land  it  appears,  that  firewood  is  discharged  of  tithes ;  *so  that  it 
appears  by  the  law  of  the  land  that  tithe  ought  not  to  be  paid ;  and  althqv^ 
custom  has  been  alleged,  it  is  nothing  to  the  purpose :  as.  if  a  custom  be  alleged 
to  pay  four-pence  for  every  acre  in  discharge  of  tithes,  and  the  verdict  find 
three-pence,  no  consultation  shall  be  granted  [and  although  it  be,  here  found 
against  the  party,  yet  it  appears  to  the  court  that  no  tithes  ought  to  be  paid. 
And  I  know  that,  in  like  case,  it  was  alleged  in  B.  R.  to  be  by  the  law  ot  the 
land.  Litt.]  And  so  for  wood  to  fence  the  ground,  or  dry  cattle  to.m^ure 
the  ground:  although  custom  be  alleged  there  in  discharge  of  it,  and  found 
against  the  party,  yet  no  consultation  shall  be  granted.  Hutton.  The  herb- 
age of  barren  cattle  is  titheable,  because  there  is  a  custom  which  dischaiges 
those  which  are  for  the  pail,  &c.  And  he  sidd  that  the  custom  only  makes 
this  legem  terra.  And  he  cited  Doctor  Gratm^s  case.  (2)  He  libelled  for 
tithe  of  a  house,  and  the  party  brought  a  prohibition,  and  alleged  nuxhts  ded- 
mandi,  &c.  And  it  was  alleged  in  arrest  of  judgment,  as  here,  that  houses  were 
not  titheable  de  commumjure,  and  yet  a  consultation  was  granted.  And  there 
Coke  put  this  case,  which  I  do  not  remember  in  the  printed  book,  that  one 
libelled  for  tithes  of  trees,  (3)  and  custom  alleged,  and  there  was  found  no 
such  custom  in  discharge  5  yet  it  was  ruled  that  no  consultatbn  should  be 
granted. 

In  Norton  s  case  before ;  a  consultation  was  granted,  because  of  a  custom, 
alleged,  and  found  for  the  party.  But  by  Crokb  and  Yblverton,  there  are 
divers  precedents,  where  in  that  case  a  prohibition  was  granted,  without  al- 
leging a  custom.     [Hetley.^  .     . 

Prohibition  was  granted  to  stay  a  suit  for  tithe  of  wood,  upon  surmise  that 
the  wood  was  spent  in  his  house  for  firing,  and  shews  that  the  custom  in  the 
same  parish  is,  that  the  owners  of  any  house  and  land  in  the  said  parish>  who 

(1)  AfUi,  2U.  (J)  Ante,  tn.  (3)  "  Wlikh  were  Umbw."— JLtti, 

pay 
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p«y  tithes  to  the  parson^  ought  not  to  pay  ttthea  of  wood  spent  for  fiiei  in' 
their  houses  j  and  issue  being  upon  this  cttstom>  it  was  found  for  the  de- 
foidant^  and  moved  in  arrest  of  jMgoi^lit^  that  although  it  be  found  theie  be 
no  such  ciktom^  yet  he  ought  not  to  pay  tithes  for  wood  spent  in  his  house, 
ttor  for  fencing  stuff  for  hedges,  but  per  legem  terra  ought  to  be  discharged  of 
them  j  but  the  court  resolved,  that  it  is  not  dejure  per  legem  terra  that  any  be 
discharged  of  them ;  for  it  i^  usual  in  prohibitions  to  allege  customs,  as  for 
h^arthpenny,  or  by  reason  of  other  knds  whereof  he  pap  tithes,  that  he  is  dis- 
charged of  that  tithe ;  but  not  to  allege,  that  per  legem  terra  he  is  discharged } 
and  the  plaintiff  here  having  alleged  a  custom;  and  being  found  against  him>  it 
was  adjudged  for  the  defendant,  that  consultation  should  be  granted.  ICroke.'] 

^^^^ 
^^^^^^^^^^^^^^^"^"^^ 

Tn  4  Car.  Scacc. 
Doctor  Biirge5c*3i  Case.     [Litt.  Rep.  1012.  14U]  2  Gw.  435. 

T\OCTOR  Burgess,  parson  of  St.  Magnus,  by  London-  Bridge,  sued  here  Qiuere,  whether 
-*-^  for  tithes  upon  the  decree  of  the  act  of  37  H.  8.' for  tithes  in  London,  the  exchequer 
and  to  give  jurisdictioh,  shewed  that  the  King  had-  a  revenue  of  four  nobles  ^"iSH'^di^ 
a  year  out  of  it ;'  and  there  was  a*  demurrer  to  the  jurisdiction,  and  there  were"  u,g  decree  37 

Ecedei^ts  cited  for  the  Doctor,  one*  of  the  14  Jac;  where  the  parson  of  St.  h.  8.  for  tithes 
tolph*s  extra  Bishopsgate,  being  a  parsonage  imjpropri ate  granted  in; fee  feurm  in  London, 
sued  here.     Coventry  being  recorder  at  that  time  of  counsel  with  ..  Walten  said, 

against  the  parson.  '         •  .  :  ■     .  LondonTto^ 

Rich,  Recorder.  These  precedents  may  be  for  tithes'  claimed  by  custom,  empty  for  want 
and  then  they  may  be  well  sued  for' here,  or  in,  court-christian.  -But  tithes  of  tenants  da- 
grounded  upon,  or  which  have  their  commencement  by  the*  statute,  and  not-  nng  >  pe>ti- 
otherwise,  ought  not  to  be  sued  for  in  any  other  manner,  nor  before  any  other  't'**^j*'*^fl 
judge  than  the  statute  appoints.    And  there  are  no  tithes  for  a  house,  except'  L"^  fo/i^  •  tad 
what  are  given  by  this  decree,  any  more  than  for  a  mill  before  the  statute  of  that  where'a 
AriicuU  Cleri;  but  newly  erected  mills  shall  pay  tithes ;  for  no  tithes  shall  be  man  purchased 
paid  of  the  fireehold  by  the  common  law  j  and  therefore  by  the  common  law,  « *>pose  in  fee 
wood  and  underwood  were  [not]  titheable,  as  before  the  severance  they  were  ^I^^  ^-  **  ^  . 
jjbrcel  of  the  freehold ;  and  this  is  proved  by  the  Doctor  and  Student.    And  it  ^  certain  rent, 
appears  also,  by  the  record  which  I  have  seen  of  Ric.  2.  among  the  Parliament  or  by  the  pur- 
Kolls,  by  which  the  commons  prayed  that  certainty  should  be  made  respecting  chase  extin- 
wood ;  for  they  said  that  no  tithes  whatever  were  paid  of  wood  before  the  great  g»i»hcd,yetheif 
pestilence,  but  this  was  altered  by  the  statute  of  nlvacadua,  50  E.  3.  and  was  nmst  Day^tithcs 
%rst  obtained  by  .the  constitution  of  Winchelsey.;  and  ,at  this  day, no  tithes  are  according  to 
payable  for  mines  and  quarries,  but  by  custom;  so  that  there  is  no  other  the  former  rent: 
ground  here  but  this  decree  confirmed  by, parliament ;  for  which  reason,  no  court  bat  that  if  a 
but ^the  Mayor  of  London  can  take^  conusance^ of,  it.     And  upon  this  ground  manbmltanew 
^^•Jacl  Scwkancre  y.  Bell,  profiib'ition7  aft^r  ar^ment,  was  granted  to  the  spi-  101?*^,  he  leased 
ritual  court  in  like  case }  and  it  was  resembled,  to  the  case  of  Orphans  in  London,  jt  rent  free,  no 
where  the  court  shall  grant  prohibition;  if  any  spiritual  court  interfere  with  tithes  should  be 
their  estate,  although  it  be  upon  particular  custom  only.  P^j^*     . 

Waltms,  38  Ass.(l)  the  Kings  farmer  sued  here  for  tithes,  so  that  this  j^at  th^cate^'  ■ 
court  may  hold  plea  cf  tithes  in  some  cases ;  -  and  there  have  been  cases  here;  ^^  different 
in  which  the  question  was,  whether  tithes  should  be  paid  upon  the -leasing  of  from  tlie  case  of 
houses  in  London,  with  a  great  fine  and  rent,  and  upon  this  point,  this  court  under  leases  at 
has  had  jurisdiction,  but  we  will  advise  further.  an  advanced 

.,  The  case  was  argued  again  in  Mich.  Term.     And^  WALTBRSsaid,  that  he  ^"Jl^'iaken** 
wished  purposely  to  decline  the  grand  question  of -jurisdiction,  and  therefore  upon  leases.   - 
he  inquired  what  the  case  was  between  them.     And  it  u)peared  that  the  pa- 
rishioner farmed  a  house  at  £5  rent,  and  for.  that  it  stood  empty  as  he  oould 
not  get  atenant  by  reason  of  the  late  great  pestilence,  he  for  that  time  would 
not  pay  tithes. 

But  Walters  said,  if  such  were  the  case  he  would  advise  the  defendant  to 
pay  tithes,  and  said  he  oould  point  out  a  case  adjudged,  where  one  hired  a 

«    •  *  > 

(1)  Antif  p.  17. 

house     ' 
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home  in  London  paying  a  certain  vent,  and  after  pqscfaaaed  the  aame  I^Mise  in 
fee»  yet  although  no  rent  was  then  paid  for  it,  the  parson  had  tkhet  nocsording 
to  the  rent  lately  paid :  but  if  a  man  erect  a  new  honae,  and  live  in  it^  or  kaae 
it  rent  &ee,  the  parson  shall  have  neither  tithes  nor  remedy.  And  this  ia 
not  like  the  great  case  so  much  questioned,  if  tithes  should  be  paid  for  the 
increase  of  rent,  when  the  lessee  made  under-leases  reserving  a  greater  rent, 
nor  the  case  of  tithes  according  to  the  fine  taken  for  the  lease,  which  was 
last  resolved ;  and  therefore  he  advised  him  to  agree  with  the  parson,  and  pay 
his  tithes. 

Tr.  4  Car.  C.  B.  Anon.  [Hett.  100.] 
In  a  suit  for  /^N£  libels  against  another  in  the  spiritual  court  for  the  tithe  of  two  pedis 
dS^dant^iJad^'  ®^  apples,  and  for  feeding  the  cattle  upon  the  ground.  And  the  dcfen- 
they  were  stolen  ^^^^  ^^  ^  apples  answered,  that  there  were  two  peiQ^  only  growing  in  his 
and  never  came  orchard,  and  that  they  were  stolen  and  never  came  to  his  use  3  and  for  the 
to  his  use ;  It  cattle,  that  they  were  ancient  milch  beasts,  and  that  they  gnnving  old  were 
wu  held,  ^at  ^^  ^j^^  ^y^  £^  j^  month  they  depastured  with  other  heifers,  and  that  after 
anoti^  to  waU  ^^  P^  them  in  a  meadow,  oat  of  which  the  hay  was  carried ;  and  afterwards 
hb  apples  the     be  fed  them  with  hay  in  his  house.  —  Atthoae,  Because  that  the — 


taken  by  per.  ^-T^nClT,  C  "T^  ^^  ^  ^^  ""^  *PP^  ^^  ^'TITr  rTT  "^'.^^r"^' 
sons  not  known,  ^^  ^  ^^F  "^  taken  by  persons  not  known,  the  parson  shall  not  have  tithes  of 

he  should  not  '  them  j  which  was  granted.  For  they  are  not  titheable  befoie  {bucking.  And 
have  tithes.  For  for  that  if  he  suffer  them  to  hang  so  long  by  negligence,  after  the  time,  that 
(aa»rding  to  they  are  embexzled,  by  Ybltbbtom  he  shall  pay  tithes.  For  the  second  mat- 
are  not^?be^]£  ^^  ^^  ^^  agreed  by  the  court,  that  for  the  depasturing  in  the  meadow,  and  for 
before  plucking,  ^^^  ^^  ^^^  which  they  were  fed  afterwards,  tithe  shall  not  be  paid.  Because 
bat  if  they  are  that  the  parson  had  tithes  of  them  before.  But  if  the  question  be  for  the  tithes 
sufivmd  bv  neg-  when  they  went  with  the  other  heifers,  by  Croks,  that  is  no  cause  to  ezcnse  the 
hgencctohaiig  ^ithe.  —  HAavBY.  If  I  have  ten  milch  kine,  which  J  purpose  to  reserve  for 
they  are  embes-  c*lves,  and  they  be  dry,  the  parson  shall  not  have  tithe  for  their  pasture ;  but 
zlod,  tithes  shall  i^  ^  ^eH  them,  by  which  it  appears  I  kept  them  for  fatting,  there  tithes  shall. 
be  paid.  be  paid.  —  Huttob  agreed,  that  although  that  there  was  so  small  time,  yet 

Agistment       when  they  went  with  the  hdfers,  he  shall  nay  tithes  for  them, 
tithes  shall  be  '  r  / 

paid  for  old  milch  eows  that  had  become  dry.  And  Harvey  said,  if  milch  cows  be  reserved  for  calves,  but  they 
are  dry,  runexpccttdty]  no  tithe  shall  be  paid ;  bat  if  they  be  sold,  by  which  it  appears  that  diey  were  kept  lor 
£miog,  u^hes  sbaU  be  paid.  J  J  yy^  J  v 

Tr.  4  Car-  C.  B.  Goddard  v.  Tiler.  [Hetl,  100.  Litt.  Rep.  151.  155.] 
Awggwjjonof  -IN  a  prohibition.  Tiler  sued  for  tithes  of  milk  and  calves,  upon  which 
forcvcry  cow  Jf^odus  tkdmandi  surmised.    A  prohibition  was  granted,  viz.  that  every  in- 

and  proof  that  ^*^it«nt  should  pay  four-pence  for  every  cow,  and  two-pence  for  every  calf; 
some  paid  7d.  which  they  proved  that  there  was  never  tithe  paid  in  apedt ;  but  that  every 
and  atliers  6d.  inhabitant  should  pay  six-pence,  and  some  seven-pence,  &c.  And  because  diat 
'*J^f*.'w  *^*'  ^^'  ^^  ^  °^  *^®  suggestion,  Jtthowe  prayed  a  consultation  ;  and  by 
"nmffSii  ^  *^^  *'^'"'*  ^P^  *****  reason  it  was  granted  :  but  it  was  agreed  that  if  the  motba 
40s.  be  soggeat*  ^  alleged  twenty  shillings,  and  proved  forty  shillings,  it  is  good,  because  it  is 
ed  and  one  of  hot  to  entitle  the  court  to  the  jurisdiction :  but  in  &e  principal  case  no  modus 
toi.  proved,  it     is  proved,  for  it  is  mere  uncertainty,     [ffcf^.] 

buTto^'*'  '* "  Afterwards  it  was  alleged  that  other  proof  had  since  been  made,  which  was 
jurisdiction.  sufficiently  certain ;  but  it  appeared  that  this  was  after  the  six  months.  And 
Slight  proof,  the  court  agreed  that  slight  proof  of  the  suggestion  would  serve :  as  ''  that  he 
as,  "  that  he  'thinks  or  believes  5**  and  that  if  there  be  not  sufficient  certainty  in  the  first 
thmks,  or  be-  UTOof 

lieves,"  is  suffi-  ^        ' 

cient  m  a  suggestion :  no  proof  can  be  added  after  the  six  months,  but  better  pioof  may  be  supplied  within  that 
time,  and  if  so  made,  may  be  certified  afterwards. 
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proof,  k  cftimot  b«  suraUed  by  good  pxoof  after  the  sue  months,  as  the  rtakwte 
is^  strict  theran*  But  better  proof  may  be  gWen  within  the  time,  and  if  it  be 
given  within  the  time^  it  may  be  certified  after  the  six  monlhs.    lUtileifm.^ 

Tr.  4  Car.     C.  B. 
Stone  V.  Walsingham.   [Hetl.  107.  H2.  128.]  Litt.  Rep.  155. 

IT  was  said  by  Hutton  in  this  case,  that  a^  parishioner  compounding  for  his  An  agreement 
tithes  for  his  life,  was  naught  without  deed.    And  it  was  said  by  Yblteb-  ^  *  parishioner 
TOM,  that  the  use  in  the  King  s  Bench  is,  that  if  a  defendant  in  a  pwhibition  {jfe  without'  *^"' 
die,  his  executors  may  proceed  in  the  spiritual  conrt }  and  there  may  be  a  rule  ^^^^  I3  ^^^ 
for  the  judges  in  the  ecclesiastical  court  to  proceed  also :  and  then  the  plaintiff     a  suggestion 
may,  if  he  will,  have  a  new  prohibition  against  the  executors,  &ie.  o^<ui  Bgn*ement 

Stone  libels  against  Walsingham  in  the  ^iritual  ooui;^,  and  he  pleads  an  "  ^'^°^  J^^  ^ 
agnement,  that  for  five  years  he  ought  not  to  set  forth  his  tithes,  but  to  pay  the  oncT should' 
for  tbem  6#.  Sd,  i  upon  which  matter  a  prohibition,  was  granted.  —  Richabd-*  be  parson,  and 
SON.  You  ought  not  to  have  a  prohibition.    A  lease  for  tithes  ought  to  be  by  the  other  parish- 
deed :  but  by  way  of  contnct  it  is  good  for  a  year  only  without  deed,  upon  ioners*  if  both 
the  Book  M..26  H.  6.  but  for  four  or  five  year«  by  parol,  such  an  agreement  ^^  ■*j^«'^  „ 
is  not  good.  •^^  HicBAEoaoif.  May  a  parson  bargain  and  sdl  his  tithes  happen-  b  baX^f^the 
.ing  fofur  years  after  by  parol  ?    Ybi^vbkton.  It  had  been  so  adjudged  in  many  words  from 
cases  in  Uie  King's  Bench,  and  the  difference  is,  where  it  is  by  way  of  demise,  year  to  year, 
and  where  by  discharge,  --*  Huttoh.  The  reason  why  it  is  good  for  years  is,  ™*^o  "^  estate 
fior  that  that  the  contract  moves  severally :  but  by  way  of  demise  between  ^^  ^^  ^® 
parson  and  parishioner,  it  is  not  good.    And  Weston  and  Bigg9*s  case,  where  estate  for  liftT 
it  was  resolved.  If  there  were  an  agreement  made  between  parson  and  puish-  and  the  last  bot 
ioner  for  discharge  for  tithes  for  years,  it  was  good  without  deed  5  otherwise  if  an  estate  at  will. 
it  be  for  life.  —  Dayenport.  Not.  —  Richardson.  Then  for  more  than  a  year  ^"*  *  «ogges- 
that  contract  is  void  5  and  you  cannot  bargain  and  sell  the  profits  of  beasts  awem^,^^f 
which  a  man  has  not  in  his  possession  now  3  but  for  those  which  he  has  in  his  ^^^n  wu held 
possession,  he  msy  sell  any  profits.     Quod  concessum,  good. 

The  case  was. again  moved  in  court,  which  was,  that  they  agreed  de  anno  w. ,  If  defendant 
annum  so  hmg  as  the  one  should  be  parson,  and  the  pther  parishionw,  si  am-  ^  prohibition 
bobus  partibus  tarn  dm  placuerit,  he  should  retain  his  tithes  for  6*.  8rf.  per  j^'  p^ed*in' 
annum.    And  Richardson,  J.  said,  and  it  was  not  denied,  that  the  suggestion  the  spiritual 
is  naught  for  the  uncertainty  of  it ;  and  a  prohibition  cannot  be  granted  upon  court ;  but  the 
that  3  for  the  words  de  anno  m  annum  make  an  estate  for  ^  year ;  and  the  next  plaintiff  may 
words  make  an  estate  for  life  j  and  the  last  but  an  estate  at  will :  and  what  ^^*-*      ^'^^t' 
shall  be  traversed  here.    It  is  seen  that  for  years  it  is  good  without  deed,  but  theni!^''  "g*"** 
not  for  life :  and  if  it  be  but  at  wiU,  when  the  other  demands  his  tithes,  the 
will  is  determined.    But  at  another  day  the  suggestion  was  made,  that  he  made 
several  agreements  with  his  parishioner,  that  he  pay  6«.  Sd,  for  his  tithes  for 
four  years ;    and  then  a  prohibition  was  grantea.  —  Harvey,  sufffidt  if  an 
agreement  be  proved  for  those  four  years. 

Tr.  4  Car.  C.  B.     Jlfrey  v.  Mill.  [Litt.  Rep.  151.] 

ALFREY  libelled  agdnst  Mill  for  tithes  of  hops  and  beans :  the  defendant  A  modui  of  id. 
sumsised  that  they  grew  in  a  garden  always  used  as  such  $  and  that  the  for  every  ancient 
custom  is  ibr  every  one  to  pay  one  penny  for  a.garden,  and  thereupon  prayed  ^^er  bo  ■  aud 
a  prohibiticm.    And  it  was  h^  to  be  a  good  modust  it  they  did  not  grow  upon  ^ews  ^own" 
land  newly  added  to  the  garden.  therein. 

Tr.  4  Car.  C.  B.    Fowler's  Case.  [Hetl.  II6.] 

■  ^WLER  libels  for  tithes,  and  a  prohibition  was  prayed  upon  a  suggestion  a  prohibition 
•>-     that  he  came  to  the  church  by  simony.    By  the  court,  a  prohibition  ought  ought  to  be 
to  be  granted  upon  a  surmise  only,  that  he  came  to  the  church  by  simony,  granted  upon 
Then  Hendm  shewed,  that  it  was  found  by  verdict  in  the  Kings  Bench,  that  ^jjff ^'^''°  ""^ 
he  came  in  by  si«ony :  md  upon  Uiat  verdict  there  vras  a  decree  in  the  Court  '      ^* 

of 
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1628.  of  Wards  acodrdingly.  And  tlien  the  oouxt  mdiiied  fec^  grant  a  pwliftMiim. 
yowlir's  '  And  the  case  here  was^  that  Fowler  beiiig  convicted  of  simony^  the  Sing  pie- 
sents  Gkpthorn,  who  was  admitted^  instituted,  and  inducted :  and  afterwards 
he  takes  an6ther  benefice  above  the  value  of  eight  pounds^  by  which  the  other 
was  void  :  yet  by  the  assent  of  the  Lord  Windsor^  patron.  Fowler  continued 
possession.  And  by  Richabiwon^  he  cannot  be  any  way  removed  until  lapse 
incur. 


Prfyilege  to  sue 
ID  the  £xche- 


M.  4  Car.    Scacc. 
The  Parson  of  St.  Botolph's  Case.  [Litt.  Rep.  141.]  2  Gw.  434.     . 

IN  a  suit  in  this  court  for  tithes  by  the  parson  of  St.  Botolph,  extra  Bishops- 
gate,  Noy  said  that  if  one  be  bound  to  the  King  by  deed,  with  a  condition 
mierMthe  ^  do  a  certain  thing,  he  may  sue  here  before  it  be  broken:  for  the  same 
d^saflowed^-  reason,  one  who  holcU  land  of  the  King  by  rent,  service,  or  repair  of  a  bridge, 
cause  therec-  ^^  causeway,  or  highway,  &c. ;  for  in  such  cases  they  may  the  better  perform 
tory  and  fee-  their  services,  if  they  be  well  paid  by  their  debtors,  &c.  And  so  in  this  way 
farm  rent,  un-  all  cases  may  be  drawn  here,  if  on  the  other  point  the  lessee  of  the  farmer  shaU 
der  which  the  |^  privileged :  but  the  court  dismissed  the  bill,  and  declared  that  their  sole 
ciainieS^were  reason  was,  that  the  impropriator  held  the  reversion,  and  the  fee-farm  was 
entiiely'out  of  wholly  out  of  the  crown,  and  so  the  King  could  not  take  advantage  oi  it. 
the  King.  And  they  waved  all  the  other  questions  ;   viz.  whether  tithes  should  be  sued 

The  court       far  here  for  houses  in  London,  if  the  parson  be  privileged ;  and  whether  the 

would  not  dc-      feoffee  of  the  fee-farmer  should  be  privileged  here :  and  mendy  ordered  the  hill 

termiue  whether  x    i.     j*      »      j  ir  o  ?  j 

tithes  of  houses    ^  ^  dismissed. 

in  London  could  be  sued  for  in  this  court  by  a  privileged  person. 


A  declaration 
ou  2  £.  6.  tarn 


M.  4  Car.  C.  B.    Luvered  v.  Owen.  [Hetl.  121.] 

T\£CLARATION  upon  2  E.  6.  for  tithes ;  and  an  exception  was  taken, 
-"-^  for  that  it  was  said,  tarn  pro  domino  rege,  quean  pro  scipso ;  but  it  wns 
was  Ibdd  good.  *®""®<*  ^  ^  &<^>  for  the  King  is  to  have  a  fine.  —  Hutton.  If  an  action 
^^*  be  brought  upon  the  statute  de  scandaUs  magnatttm,  the  plaintiff  may  declare 
tarn  pro  domino  rege,  quam  pro  seipso :  and  so  upon  the  statute  of  hue^and  cry. 
It  was  objected  that  one  Tomlins^  case  was  adjudged  to  the  contrary  ;  but  that 
case  was,  because  that  he  demanded  in  this  manner  j  and  the  statute,  w;hen  it 
says,  that  he  shall  forfeit,  it  shall  be  intended  to  him  who,  had  the  loss :  so  it 
could  not  be  demanded  for  the  King.  And  at  length  it  was  adjudged  that  the 
declaration  was  good. 

H.  4Car.  C.  B. 
Wood,  Dr.  V.  Greenwood.  [Hetl.  135.  Litt.  Rep.  243.] 

Aheraf^mthtW  TJOCTOR  WOOD  libels  against  Greenwood  in  the  ecclesiastical  court, 
be  expounded  -■-^  for  tithes  of  wool,  wood,  and  apples^  &c.  and  he  shews  that  there(l) 
according  to  the  was  a  vicar  there  j  and  that  the  8E.  1.  there  was  a  composition  that  the 
""X  defendant  P®"^^  should  have  the  tithes  of  grain  and  hay,  and  prctterea  the  vicar  should 
to  a  suit  for  ^^^  oUeragium :  and  for  that^  those  tithes  did(2)  belong  to  the  vicar,  the  [de- 
tithes  of  wool,  fendant]  prayed  a  prohibition.  And  HsNnBN  objected  that  the  parishioner 
&c.  prated  a  ought  to  Set  forth  his  tithe,  and  not  dispute  the  title  of  the  parson  or  viour ; 
prohibition  ^^  b^t  tij^  yicta  ought  to  come  in  the  spiritual  court  pro  interesse  sua  ;  but  not- 
oH  coro^tion  ^^^standing  that^  and  notwithstanding  the  vicar  refuses  to  claim  thpee  tithes^ 
in  the  time  of      ^^^  ^t  always  within  memory  they  lutve  been  paid  to  the  parson,  yet  a  pn>« 

tithes  of  erain  (^^  ^°  Uitleton  the  word  is  '<  tl,*  and  in      to  render  the  case  more  intelli^ble. 

and  hay  were  to  ^^^^  "  **'* "  ^"*  ^  ^*^«  substituted  "  there,"  (t)  "  Not "  is  inserted  bj  HetU^. 

belong  to  the  hibition 

parson,  and  the  Ticar  should  have  praterea  alteragmm.  It  was  objected  that  the  parishioner  should  set  out  his 
tithe,  and  not  dispute  the  title  of  parson  or  Ticar ;  but  that  the  vicar  should  come  in  the  spiritual  court  pro  inter' 
esse  suo ;  jet,  notwithstanding  this,  and  that  the  vicar  refoM  to  claim  those  tithes,  and  that  always  wiOun  me- 
mory,  they  had  been  piid  to  the  parson,  yet  a  prohibition  was  granted  upon  the  oompotitioB. 
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fc^nlMii  WM  gMH^  QplMilhIt  coBipOBition,  which  was  ahewn  in  court  $  and         1628. 

in  the  end  of  it  poiwcr  is  lesenfcd  to  the  ordinary,  if  any  doubt  or  obscurity  be 

In  the  composition,  to  expound  or  determine  it  -,  and  if  he  please,  to  increase 

the  port  of  the  vicar :  and  there  was  not  power  (^diminntton.  As  by  Hutton. 

It  is  also  usual  in  such  compositions;  and  they  say  that  the.  word  aZ^er(Fgii(m 

ahaU  be  expounded  according  to  the  use  :  as  if  wood  had  always  been  paid  to 

the  vicar  by  virtue  of  this  word,  so  it  shall  continue,  otherwise  if  not.    And  so 

it  had  been  ruled  in  the  Exchequer.    And  upon  that  precedent  it  was  ruled 

accordingly  in  this  court:  and  by  them,  woad(l)  is  minuta  decima;  as  in 

Imdafs  case  it  was  ruled,  and  so  it  was  ruled  in  the  case  of  St.  Albani. 

(1)  Both  UuUtm  and  Hetleif  have  ^  wood  ;*'      it  referred  to  by  the  former  reporter,  "  woad  '* 
bat  as  UdaU  and  IhtdoFt  ca»d,  mte,S59,      mast  have  been  intended. 

4  Car.    In  Cane. 
JBroicTtie  v.  Thetfard.  [1  Ch.  Rep.  £7.]    1  Rayn.  !£•    1  Gw.  431.       AbUlinchan- 

nrmE  biU  is  to  maintain  the  prescription  of  a  modits  dedmandi,  to  Which  the  ^^J^^^^ 

-■-    defendant  demurred,  and  savs  it  is  proper  for  the  common  law,  or  the  Jau^upoiidc- 

ecclesiastical  court.    Tiiis  court  allowed  the  demurrer,  and  dismissed  the  bill,  murrer,  thoagk 

But  note  the  time,  &c.  such  bills  having  been  often  allowed,  both  before  and  often  allowed, 

since.  both,  before  and 

^  since. 

K  d  Car.  C.  B.    Anon.    [Litt.  Rep.  «63.]  sif^ 

TT  was  agreed  by  the  court  that  real  composition  upon  the  endowment  of  Compositions  . 
•■•  vicarages  shall  be  expounded  by  the  common  law  judges,  and  therefore,  if  JP<*"  ^**«  *•*- 
the  spiritual  court  intertere,  prohibition  lies :  and  the  judges  said,  that  the  J°^[JJI^J^ghall 
words  in  such  endowments  are  always  expounded  according  to  the  usage ;  as  beex^mded 
drcim4t  garbantm  in  B.  R.  was  expounded  to  extend  to  hay  and  flax,  by  reason  by  the  common  . 
of  usage.  law  judges;  and 

the  words  in 
such  endowments  shall  be  constroed  according  to  the  usage.    Tithes  ^arfrarum  extended  to  hay  and  flax  by 
reason  of  usage. 


Tr.  5  Car.  C.  B.    Johnson's  Case.     [Hetl.  145.1     Litt.  Rep.  297.    ^  ..,. 

,1  Prohibiiion  at 
F  a  prohibition  be  granted  upon  matter  at  common  law,  as  upon  a  personal  common  law,  as 

agreement  between  parson  and  parishioner  for  his  tithes,  and  not  upon  upon  an  agree-- 


I, ^.^r. 

noatter  within  the  statute  of  2  £.  6.  13.  the  suggestion  shall  not  be  proved  nient(and  not 

within  the  six  months,  as  the  statute  limits;  ukI  so  it  was  agreed  by  the  need  not  be  ' 

whole  court.  proTcd  within 

— — ^^^^— -  six  months. 

Tr.  5  Car.   B.  R.     Edgar  and  Street  v.  Sorrel,  Street,  and  others. 
[MS.  Bridg.  100. 153.]  Cro.  Car.  I69.  2  Gw.  435. 

IN>  an  action  of  trespass  upon  the  opening  of  the  cause  upon  special  de-  a  rectory  ma  j 
murrer,  it  was  holden  by  the  court,  that  a  rectorv  might  be  without  glebe,  be  without 
For  by  Hydk,  the  parson  may  convey  away  all  his  glebe :  and  he  said  thai  he  glebe,  for  the 
had  seen  several  compositions  between  the  vicar  and  the  parson,  by  which  the  ^  ?^1'^"'^ 
parson  gave  all  his  tithes  and  glebe  to  the  vicar,  and  reserved  a  rent  only  for  n^^  common  law 
himself.    And  by  Whitlocks,  originally  a  parson  might  be  vrithout  glebe,  gave  him  tithes 
For  the  oonunon  law,  upon  creating  a  parson,  gave  him  tithes  only,'  and  the  only ;  besides 
glebe  is  only  an  additament  to  him  ex  donojvndatoris,  jlT^^  ^*^^mi 

^    This  case  vnis  moved  again  by  Large,  of  Gray  s  Inn,  for  the  defendant,  in  .^^^  ^^iY 
trover  and  convenion  of  tithes.    The  plaintiff  made  title  by  lease  of  a  rectory  yicJ-. 
in  Suffolk,  made  to  one  J.  S.  for  years,  by  the  dean  and  chapter  of  Norwich,     A  grant  of  a 
which  came  to  him  by  divers  mesne  assignments.    The  defendant  pretended  rectory  without 
that  the  plaintiff  made  a  feoffment^  the  rectory  to  one  J.  D.  which  was  a  for-  f^fj'jja^^in 
feiture,  wherefore  the  dean  and  chapter  entered  and  made  a  lease  to  him  for  ^1,^^^  ^^^ \^^' 
years,  and  traversed  one  of  the  mesne  assignments  under  which  the  plaintiff  had  glebe  land. 
'   V^L.  1.  A  A  claimed  5 
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1629.  daixned  ^  attd  won  tbit  the  plaintUT  demired  ipceitttj,  brnttse  «  htAuait 

*^^  was  pleaded  of  the  rectory^  and  it  did  aot  ftf^pear  that  it  had  aviy  glebe,  ao  that 

•Tmr  ^  feoffment  coold  be  made  of  it.    And  by  Whitlockb,  no  glebe  riiali  be  in* 

^  tended^  because  a  reetory  may  be  widiout  gkbe :  but  all  the  court  apinst 

SORREL  him.    For  by  Ckokb^  15  H.  7.  where  a  lease  of  a  rectory  was  pleaded  widioiit 

AND  oTBiR*.  efeed,  and  held  good ;  for  it  shall  be  intended  that  it  had  gkbe.    See  15  H.  7. 

and  16  H.  7.(1) 

(1)  Jaii,p.M.. 


M.  5  Car.    C-  B. 
Fhwer  v.  Yaughan.    [Hed.  147.}    Litt.  Rep.  311. 

If  land  wet©  "OLOWER  sued  Vaughan  for  tithes  of  hay,  which  grew  upon  land  that  was 
™^  d"^^^  heath  ground,  and  for  tithes  of  pigeons.  —  And  by  Richardson,  if  it 

nortidie'a^&li"£  ^^'^  loat,  waste  ground^  and  yield  nothing,  it  is  excused  by  the  statute  of  pay- 
paid  for  seven  ment  of  tithes  for  seven  years ;  but  if  sheep  were  kept  upon  it,  or  if  it  yield 
jeafs;  bnt  if  any  profit,  which  yldds  tithes,  this  tithe  ought  to  be  paid,  as  the  case  in  Dyer. 
sheep  were  kept  And  for  the  pigeons  which  were  consumed  in  the  house  of  the  owner  3  he  said, 
^d  d*  ^'^  ^^^  ^^  ^^  ^^  ^  pond,  conies,  deer,  it  is  clear  that  no  tithes  of  them  ought  to 
tStheable  profit,  ^^  P^^^  ^^  right  3  wherefore  then  of  pigeons  ?  quod  nemo  dedixit,  and  a  day 
that  tithe  oDght  was  given  to  shew  wherefore  a  prohibition  should  not  be  granted.  And  Uie 
to  be  paid.  court  agreed,  that  it  was  felony  to  take  pigeons  out  of  a  dovecote.     And  after- 

Prohil)itk>n      wards  a  prohibition  was  granted,  buS  principally  that  the  pigeons  were  spent 
ISt  £?ti^  o  *  ^y  *^®  ^^^-    ^"^  ^y  Henden  they  shaU  be  titheable  if  they  were  sold, 
pigeons  consumed  bv  the  owner.    Henden  thooght  they  were  titheable  if  sold*    Fish  in  a  pond,  oonie^  de«r» 
are  discharged  of  tithes  dejure* — Qu^re,  if  pigeons  also. 

M.  5  Car.    B.  R.    Jnon.    [MS.  Bridg.  184.]     2  Gw.  4S5. 
Soits  between  "    l^OTE,  Jonbs  said,  that  a  parson  impropriate  may  sue  the  vicar  in  the 
**ktoTwn"Hr"  spiritual  court,  or  the  vicar  him,  just  as  if  he  were  a  spiritual  person ; 

In  Oie'spiritiuU    *"*^  *^**  *'  ^^  ^^"^  adjudged,  that  no  prohibition  lies, 
court,  although  the  latter  be  not  a  spiritual  person. 

M.  5  Car.    In  Cane.    Before  Thomas  Lord  Coventry,  Keeper. 
Anon.    [Neb.  Ch.  Rep.  10.]     1  Rayn.  17-    2  Gw.  436. 
A  bill  to  esta.     npHE  bill  was  to  establish  certain  customs  of  tithing  within  a  paiticakr 
♦nlS^frnlh;?"'    ■■•    P«"*^'  ^^  phiintiff  alleging,  that  there  were  such  customs,  and 
ro'ufth'tt    ihemforthatkr^inhisbiu' 

dismissed,  the  ^l^^^  defiendant,  by  his  answer,  denied  the  customs ;  and  alleged,  that  it  , 

defendant  deny-  not  proper  for  a  court  of  equity  to  determine  whether  there  were  any  such  cus- 
ing  the  custorns   toms  or  not ;  that  the  bill  was  in  nature  of  a  prohibition  at  common  law ;  and 
5S?v  oX  to  hi!  *n  »  ««  ^1«»«  »«ch  a  prohibition  had  never  been  granted,  or  the  enatoca  tried ; 
t!fc^  a^c«mln  ^  *he«fo«  ^ht  bill  Was  dismissed. 
law  by  prohlbitioB  or  such  means. 

M.  5  Car.     C.  B.     Jnon.    [Litt.  Rep.  314.] 
Copptr  mUby      ^ITHE  was  demanded  in  the  spiritual  court,  of  a  ayper  mill,  and  praldbi- 
Sl^^L't.Hh  *^  granted,  for  ti^it  it  is  for  the  labour  and  industry  of  nmii,  and  it  is 

glasshouses'  .   *»*  *o  beat  the  copoer  broader  and  thinner;  so  a  foiling  nul],  shaving  milk 
he.  shall  pay     8^***  faoose,  &c.  shaU  not  pay  tithes, 
no  tithes. 


H.  5 
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H.^Car.    C.B. 


Seomk^n  Cam.    [Dy.  in  M.  17a  b*}  1  Gw.  13a  n.  a« 


1029. 


IT  was  Ksohed  tliat  tithes  are  doe  and  pambte  ftir  aB  niUs>  iinkss  Ihcf  be  Mills  erected 
as  ancient  as  9  E.  2.  and  before ;  for  mills  more  anciciit  are  dkeharaed  ai  before  9  E.  9. 
tithes  by  the  statute  ArtieuH  Ckri,  c.  5.  •renottiihcablc. 


H.  5  Car.    C.  B.       v 

Pain  V.  Evans,    [Dy.  in  M.  170.  b.]     1  Gw.  130.  d.  a.  Tithes  shall  not 

A  PROHIBITIC^  was  awarded  to  the  Bishop  of  St  Asapb^v  where  k  was  ^;^^^^ 
-^^  awarded  thauk  tithes  shall  not  be  paid  of  aacient  mills,  «c.  befoie  the  time  9^  2.  an/IT 
9  B.  2.  and  there  ako  it  was  holden  by  the  courts  that  if  such  aocieiit  mill  laU»  toch  a  mill  fall 
and  be  rebuitt  upon  the  aocient  foundatioQ,  the  disdiarge  of  tithes  shall  hold  ^d  it  he  rebuilt, 
good  and  rente.  the  dischari^ 

^  shall  be  good 

*—■ ^^^^"~"  and  revive. 

Tr.  6  Car.    B.  R. 
Habey  ▼.  Hakey.  [MS.  Bridg.  990. 3^7. 343.]  W.Jo.  «3a  2  G w.  46B.     ^^^' 


D 


EMURKER  upon  a  prohibition ;  the  case  was  this  :r— The  parpon  libelled  If  a  parson  he 
in  the  court-cfaristian  for  disturbance  of  the  way  for  the  carriage  of  his  prerented  from 
tithes  out  of  the  dose  where  they  msw,  alleging  that  it  was  the  usual  way,  ^^'?^  ^ 
The  defendant  pleaded  there^  that  m  the  reetors  of  that  church  time  whereof,  ^^y^jj  i^ds  and 
5cc.  had  used  to  carry  their  tithes  out  of  another  gate  of  the  same  dose,  which  passages,  he 
is  the  usual  way  for  the  owner  himself  for  the  carriage  of  his  com  out  of  the  ma^  sue  in  the 
said  close :  aUque  hoc,  that  the  other  sate  was  the  way  %  whereupon  the  de-  apintual  court 
fendaat  (temijrd.  *  J'  i~  J^'JC 

Crawky,  Serjeant^  argned  for  the  rinimilnnt,  that  the  determination,  which  is  prohibitiou  lies, 
the  usual  way  for  the  carrying  of  the  tithes,  is  ecdesiastical,  as  well  as  the  by  reason  of  the 
Gcmusanceof  the  tithes  themselves :  and  qui  obttruit  adHwn,  desiruit  commodum:  covm. 
per  Liitkt.  indosnre  of  the  land  is  disseisin  of  the  navt.  And  as  9  Ass.  p.  19. 
2€  Ass.  pi.  17.  3  E.  4.  2.  are,  to  divert  the  water,  so  that  it  cannot  run  to  th» 
mill,  is  disseisia  of  the  miU.  In  F.  N.  B.  17  A.  if  any  of  the  parishioners  (^a- 
tao^  the  parson  to  carry  his  tithes  by  the  usual  waya  and  pasMges,  the  person 
lAay  aae  in  the  spiritual  court  for  this  disturbanoe.  And  at  Beading,  whim  th« 
term  was  adjourned  there,  this  very  point  was  resolfed  aeoordingly  in  G.  B. 
for  the  rectory  of  Godden.  And  i^iere  the  jurisdictioQ  is  eodesiastical,  the 
common  law  will  not  meddle,  though  the  spiritual  court  should  make  a  wrong- 
ful a^ard,  but  an  appeal  lies,  as  appears  oy  Dyer,  5  Co.  Catudrtyh  case,  and 
18  E.  4.  30.  2.  Tne  qi»estioB  being  upon  the  usage  of  the  ways  and  coneemi- 
ing  tithes,  shall  be  determined  in  the  spiritual  court,  because  the  prescription 
and  usage  in  their  law  differ  from  prescription  in  our  law.  In  their  law,  if 
the  prescripdon  be  cum  tiivlo  et  per  ecclesiam  contra  afclesiam,  the  time  of  forty 
yeais  is  sufficient  |  if  tine  tiivto,  then  it  shall  be  the  time  of  one  hundred  years, 
which  they  caU  temjms  memoriale :  and  where  the  prescription  is  per  ecciesiam 
contra  Udcum,  or  per  lakum  contra  ecclesiam,  there,  the  time  of  twenty  years  is 
sufficient  if  it  be  contra  ahsentes,  and  ten  yearB  if  contra  prctsentes.  But  our 
law  observes  no  such  difference }  but  in  a^  these  cases  prescription  must  be 
from  time  whereof,  memory,  &c. 

Newdigate,  on  the  other  hand,  for  the  plaintiff,  insisted,  that  the  prohibition 
well  lay  in  this  case,  1st.  Because  the  point  in  question  is  upon  a  prescription 
for  a  way  for  the  carriage  of  tithes,  which  is^tM  mixtum,  and  of  temporal  conu- 
sance. If  a  man  swear  a  false  oath,  he  cannot  be  sued  in  the  spiritual  court 
pro  U^wmejidei,  because  it  concerns  a  temporal  matter.  2'  H .  4. 1 0.  20  E.  4. 1 Q. 
F.  N.  B.  42.  1 1  H.  4.  48.  and  6  Co.  Marquis  of  Winchesters  case,  where  a 
man  devised  by  his  will,  land  and  goods ;  [on  a  sugg^tion  that  the  testator 
was  n(m  compos  mentis^  the  will  was  not  allowed  to  be  proved,  in  the  spiritual 
courts  because  it  impogited  to  concern  land.    2.  The  parson  in  this  case  has 

A  A  2  remedy 
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remedy  at  oommon  law.  Reg.  105.  he  shall  hare  trespass  in  sncli  case. 
33  H.  6.  11  H.  4.  26.  27  H.  8.  26.  where  a  man  has  a  way  over  the  land  of 
another,  and  it  is  stopped,  the  party  shall  have  an  'assize  of  nnisance :  bnt  if  it 
he  obstructed/ he  shsdl  have  a  special  action  upon  the  case.'  3.  The  title  to 
this  way  being  by  prescription,  and  the  common  law  prescription  di£Fering  from 
that  of  the  spiritual  law,  as  8  E.4.  13.  and  2  R.  2.  19.  it  is  therefore  triable 
by  the  common  law.  F.  N.  B.  5 1 .  As  to  what  has  been  objected  to  hare  been 
determined  in  this  point,  I  answer,  that  our  case  differs  from  that  case,  Ist. 
Because  here  the  parson  is  not  totally  disturbed  of  his  way.  2.  It  does  not 
•appear  that  this  is  the  usual  way,  &c.  But  by  Jonbs  and  Hyde,  in  the  absence 
of  WnrTLocKE,  it  is  prmdfade  against  the  defendant ;  for  as  tithes  are  triable 
in  the  spiritual  court,  so  must  the  ways  and  passages  for  the  carrying  of  them, 
since  without  such  passages  for  their  carriage  the  parson  could  not  have  the 
iirait  of  his  tithes.  —  And  Jones  said,  that  he  was  acquainted  with  a  case. 
The  Bishop  of  Bangor,  as  parson,  was  entitled  to  tithes  in  the  land  of  Sir 
Richard  Bickley,  and  there  were  great  stones  in  the  road  by  which  they  carried 
out  the  com,  and  though  Sir  Richard  coniU  well  pass  this  way,  his  horses 
being  strong  and  able,  yet  the  bishop's  horses  being  weaker,  could  not  pass  by 
it,  and  therefore  the  bishop  sued  him  in' the  spiritual  court;  whereupon  a  pro- 
h^ition  was  granted,  but  afterwards  a  consultation  was  awarded,  by  reason  of 
the  covin. 

At  length  a  consultation  was  awarded  in  the  principal  case  by  the  whole 
court,  and  that  upon  the  statute  of  2  &  3  E.  6.  and  F.  N.  B.  23  &  57.  —  Jones. 
Lindwood  de  decmis  says,  that  the  parson  must  have  a  convenient  way,  and  that 
it  ought  not  to  be  craggy  or  mossy ;  and  the  spiritual  court  having  conusance 
of  tithes,  which  are  the  principal,  shall  also  have  conusance  of  the  way  thnxigh 
which  it  is  necessary  to  convey  the  tithes ;  qui  tolUt  mediutn,  toUit  finem.  I 
doubted  of  this  case  at  first  \  but  I  afterwards  agreed. 


Forcible  entry 
lies  for  tiliies. 


M.  6  Car,     B.  R.     Anon.    [Cro.  Car.  201.] 

YNBICTMENT  of  forcible  entry  in  tithes:  where  the  party  ousted  prays 
^  restitution  :  and  whether  this  indictment  were  maintainable,  was  the  qoies- 
tion.  For  it  was  agreed,  that  an  assise  lies  of  tithes  by  the  statute  of  32  H.  8. 
and  they  are  recoverable  as  a  lay  inheritance.  And  Caltharpe  moved,  that  the 
indictments  should  be  allowed,  as  well  for  tithes  as  for  rent :  and  for  rent  it 
appears  that  forcible  entry  lies,  by  FiUh.  Nat.  Brev.  249.  b.  20  H.  6.  1 1,  and- 
22  H.  6.  23.    And  afterwards,  abseatt  Hpde,  writ  of  restitution  was  granted. 


H.  6Car.    B.  R.  Stroud  v.  Hoskins.   [Cro.  Car. 208.]    W.Jo.  231. 

DROHIBITION.  Upon  the  statute  seamdo  Edvardi  sextt,  because  he  sues 
-'-  for  tithes  of  heath  and  barren  ground  within  seven  years  after  the  im- 
provement :  the  defendant  pleads  the  statute  of  50  E.  3.  c.  4.  and  that  at 
another  time  a  prohibition  was  granted,  and  consultation  thereupon,  therefore 
he  shall  not  now  have  another  prohibition.  It  was  shewn  that  the  consultation 
was  not  upon  the  substance  of  the  prohibition,  but  because  he  did  not  prove  by  two 
witnesses  the  suggestion  within  the  six  months  ^  and  it  was  thereupon  demurred. 
The  first  question  was,  whether  by  the  statute  the  suggestion  ought  to  be  proved 
by  witnesses.  And  it  was  resolved,  that  it  ought,  because  it  is  a  mere  matter 
m  fact,  and  the  suggestion  ought  to  be  proved  by  the  intention  of  the  statute, 
as  well  as  a  prescription  de  modo  dedmandi,  or  a  discharge  of  tithes,  or  any 
other  such  suggestion.  Secondly,  It  was  resolved,  that  the  consultation  being 
granted  for  not  proving  the  suggestion  by  two  witnesses,  according  to  the  sta- 
tute of  2  E.  6.  and  not  upon  the  substance  of  the  suggestion  for  want  of  its 
verity,  or  for  the  insufficiency  thereof,  it  is  not  within  the  statute  of  50  £.  3. 
c.  4.  for  that  is  intended  where  consultation  is  granted  upon  the  substance  of 
^®  «^gge8tion,  being  proved  to  be  insufficient  in  verdict  or  nonsuit  after  evi- 
diencc,  «nd  not  where  it  is  granted  for  the  insufficiency  of  the  form  of  the  sug- 
*  gestion. 
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gestion,  or  in  the  proceeding  thereupon  -,  wherefore  it  wm  adjudged  for  the 
platDtiff;  especially.  M  this  case  is>  for  that  it  is .  a  collateral  cause  out  of  the 
snggestioD,  and  not  a  cause  of  consultatioi)  at  the  time  of  the  statute  made. 

H.6Car.    B.  R.         V 
Rawlins  and  others  v.  Wright.    [Ceely's  Rep.  MS.  21.  No.  25. 53.  b.] 

2Gw.470.  1631. 

A    MAN    took   the    emblements   growing   on  the  land   of  another:    for  Tortious oocu* 

-^^  which  tithes  the  parson  libelled  him  in  the  spiritual  court :  and  adjudged  pier  of  land  ahull 

well,  though  the  party  were  but  a  trespasser,  because  occupier  of  the  land.  P*y  ^thes. 
And  so  he  is  liable  to  answer  damages  in  an  action  on  the  statute  of  2  £.  6.  (1 ) 

(l)  TbiB  b  not  in  the  oldest  mannscript. 

H.  6  Car.  A.  D.  1631.  B.  R. 
Walrish  and  Lewis  v.  Cropton.  [Ceely's  Rep.  MS.  30.]  2  Gw.  470. 

TN  an  action  upon  the  case  thcplaintiffs  declared,  that  whereas  on  the  Ist  If  sTScarbe 
-*-  of  July,  anno  4  Car.  they  were  proprietors  of  the  tithes  of  grain  then  endowed  gene- 
growing  and  arising  from  and  upon  the  glebe  lands  of  the  vicarage  of  the  'J^'^^lj"?  a 
church  of  Chebsey,  in  the  county  of  Stafford,  and  so  continued  from  the  said  w^na«e^he  ^ 
.1st  day  of  July,  in  the  fourth  year  aforesaid,  to  the  feast  of  St.  Michael  the  shall  nof  pay 
archangel  the  next  following ;  and  whereas  the  said  Richard  afterwards,  on  tithes  to  tlie 
the  1st  day  of  July  aforesaid,,  in  the  fourth  year  aforesaid,  was  and  still  is  vicar  person.    Bat  if 
of  the  vicarage  of  the  church  of  Chebsey  aforesaid,  and  then  held  and  occupied,  u|l**u"t  h^^jT?? 
and  still  holds  and.  occupies  fourteen  acres  of  glebe  land  in  Chebsey  aforesaid,  par  tithes  of  ^he 
Co  the  vicarage  of  the  church  of  Chebsey  aforesaid  then  and  still  belonging  -,  giebe  to  the  par- 
the  said  Richard  afterwards  (to  wit)  on  the  said  1st  day  of  July,  in  the  fourth  son,  the  spiritual 
.year  aforesaid,  at  Chebsey  aforesaid,  in  the  county  aforesaid,  in  consideration  composition 
that  the  said  James  and  lliomas  had  then  and  there  demised  to  the  said  ^;^J.^^^  ^^. 
Richard  aU  the  tithes  of  grain  then  growing  and  arising  from  and  upon  the  gtant  payment' 
^be  land  (^  the  vicarage  of  the  church  of  Chebsey  aforesaid,  for  the  sum  of  to  the  parson 
22  s,  to  be  therefore  paid  to  the  said  James  and  Thomas,  undertook  and  then  shall  be  evi-    •* 
and  there  faithfully  promised  the  said  James  and  Thomas  that  he  the  said  deuce  ef  such 
Richard  the  said  sum  of  22#.  for  the  tithes  of  the  said  grain  then  growing  and  thoa^*itu[  not 
arising .  from  and  upon  the  said  glebe  land,  of  the  said  vicarage  of  the  church  shewi^ 
of  Chebsey  aforesaid,  would  well  and  truly  pay  and  satisfy  to  the  said  James  If  tithes  be 
an4  Thomas  when  he  should  be  thereto  afterwards  requested,  &c.    The  de-  leased  by  deed,, 
fendants  pleaded  not  guilty  :  it  was  found  for  the  plaintifis,  and  judgment  was  '^f '^  ^?^-^k. 
given  and  entered  for  them.     In  which  case  these  two  points  were  resolved  : —  ^t  deed  'oZ' 
First,  that  if  a  vicar  be  generally  endowed  of  part  of  the  glebe  of  the  parsonage,  tumptit, ' 
in  that  case  thervicar  shall  not  pay  tithes  to  the  parson,  quia  decimas  ecclesia 
ecclesuB  reddere  non  debet.    But,  if  the  endowment  be  special,  that  the  vicar 
shall  have  so  much  of  the  glebe,  paying  to  the  parson  the  tithes,  this  special 
composition  shall  bind  the  vicar ;  which  composition  evidenced  to  a  jury  by 
constant  payment  of  tithes  to  the  parson  by  the  vicar  shall  be  intended,  though 
the  composition  itself  be  not  shewn.    Secondly,  if  a  man  lease  tithes  for  years 
by  deed  indented,  reserving  20  s,  annually,  action  on  the  case  does  not  lie  for 
these  20s,  but  debt  >  for  though  it  be  not  properly  rent,  except  in  the  case  of 
the  King,  Dy.  87.  yet  it  is  a  sum  in  gross  of  so  high  nature  that  no  action  on 
the  case  lies  for  it,  but  debt  upon  the  contract.  5  Co.  3.  a.  Jemeltz  case.     But 
if  it  be  without  deed,  then  this  action  well  lies  $  for  it  is  not  properly  a  lease, 
because  it  cannot  be  without  deed,  being  of  tithes.  Dy.  117.  pi.  72.  nor  is  it 
.an  annual  sum  in  gross  in  the  nature  of  rent  3  but  it  is  only  an  executory  con- 
tract or  reciprocal  assumpsit,  which  shall  be  intended  in  our  case. 


H.  fi  Car. 
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....  H. 6 Cttr.  B.  R.  RobiMm v.  Brooke. 

'"^-  [Cedj's  Rep.  MS.  50.  MS.  Bridg.  380.)  2  Gw.  471/ 


Rop^MgJii  'DOBINSON,  vicar,  brought  an  action  on  the  statute  of  2  £.  6.  for  sub- 
hl^' th * *'  traction  oi  tithes,  against  Brooke  and  Wood,  lessees  of  the  parson  of  the 

rauSTtii^esraDd  ^*°'^  cborch,  which  was  in  Kent,  and  dechuced*  that  the  vicar,  fiom  tisM 
when  the  pre-  whereof,  &c.  had  all  the  small  tiliies,  and  that  the  parson  had  no  tithes  besides 
•ciipikMiie  for  the  com;  and  fcHr  subtraction  of  all  the  rape-seed,  which  amounted  to  40/.  thir 
tiMteitehall be  action  was  brought,  and  issue  berog  joined  upon  fdl  debet ,  tiic  evidence  was 
"»M«d.  ^en  at  the  bar.    And  Henden,  serft.  for  the  defendaats,  sani,  Ant  npe-seed 

was  but  newly  used  in  Kent,  within  these  twenty  years,  and  thevefore  could 
not  be  within  the  prescription  ;  it  is  also  in  the  nature  of  gram,  because  the 
land  is  ploughed  for  it,  and  it  is  sown  as  com.  But  ffer  cur,  {aUewte  Wkklock,) 
the  vicar  shall  have  it,  because  it  shall  be  intended  upon  the  first  oomposidon 
that  the  parson  shall  have  only  the  com ;  and  rape  is  not  com,  but  it  shall  be 
among  the  small  tithes,  and  the  prescription  being  for  those,  this  shall  be  in- 
cluded. And  so  hops,  and  woad  for  dying  are,  bemuse  they  are  of  late  use.— 
IBridgemmn.'] 

UpoB  evidence  at  bar  it  was  agreed,  if  the  vicar  mescribe  or  shew  a  com- 
position that  the  parson  had  used  to  have  only  tibe  tithe  of  com,  there  the  vicar 
shall  have  the  tithes  of  rape-seed  and  other  new  tithes,  as  woad,  hops,  &c. 
bat  if  the  vicar  have  only  the  small  tithes,  the  parson  shall  have  dienij  and 
not  the  vicar,— *[F<fJO€rfoa.] 


1632. 


M.  7  Car-  In  Scac.  Anon.  [MS.  Tumor,  £77.  b.]   2  Gw.  472. 


Panoaandvinr  r|iHE  furmer  of  the  impropriate  rectory  of  Pancras,  and  the  vicar  of  that 
^^''''i^i^tJM  chttrdi  joined  in  an  English  bill  in  the  exchequer  diamber,  against  aevend 

ndiequer,  owncrs  of  several  lands  in  Kentish  Town,  which  is  within  that  parish,  and 
tboBgh  Uuit  '^fS^  divers  modtuei  to  be  paid,  some  of  them  to  the  parson,  and  some  to 
court  has  juriA.  the  vicar,  and  that  the  defendants  have  refused  to  pay  diem  to  the  itanatc  of 
diction  of  titbes  the  panonage,  and  to  the  vicar,  and  that  they  have  preferred  this  bill  to  avoid 
or  Kmod^         multiplicity  of  suits.    The  defendants  demurred  to  the  bill.    Fiist,  it  was 

agreed,  that  a  suit  fer  tithes  or  a  modui  may  be  in  this  court.  Secoauily,  the 
second  doubt  was,  viliether  the  fermer  o^  the  parsonage  and  the  viear  can  join 
in  one  suit  for  their  several  duties  3  or,  whether  they  ooght  to  pvefer  se«esid 
bills.  —  And  per  DnwaAM  and  Wxarov,  Barons.  They  ought  to  piefer  sevenl 
bffls,  because  the  inheritances  are  now  several  and  divided,  tfaongh  the  vicaMe 
originally  were  derived  ont  of  the  parsom^  $  but  it  seemed  to  DAVBifronr,  C.  B. 
that  they  might  iotn  in  a  bill  in  equity.  But  afterwards,  in  his  absence,  the 
demorrcr  was  allowed,  and  the  phuntifis  were  ordoed  to  prefer  several  bills. 

H.  7  Car.  B.  R. 
Loclfin  v.  Davenport.  [Ceely's  Rep.  MS.  56.  MS.  Yelv.]  2  Gw*  472. 

?^**k*  ^^'  A  ^^^  "^^  ^^  S"*^  ^  A*  before  it  was  cut  down.  The  parson  sued  die 
must  M  i'  ^'  .  wador  in  the  spiritual  court,  who  pleaded  the  sale  in  that  court  5  and  not 
tiX.         ^      being  allowed  there,  he  had  a  prohibition  upon  the  statute  of  2  E.  6.  becaose 

the  owner  of  the  grass  ought  to  be  discharged. 

H.  7  Car.  B.  R. 
Cook  V.  Smyth  and  Tahbem.  [Cedy's  Rq>.  MS.  60.]  M&  Harg. 

Where,  on  YN  an  action  on  2  E.  6.  the  plaintiff  declared  that  he  was  fanner  of  all  the 

t  E.  6.  the  de-  -■-  com  growing  on  sixty  acres  of  land  in  such  a  place,  and  the  defendants 
tb^ttedcfaid-  ^*^^P*^  ^*  ^^  ^*°^>  *^^  9ow^  the  same  on  such  a  day,  and  cut  and  bound 
ants  were  occu-  together 

piers  of  certain  lands,  it  shall  be  intended  they  were  joint  occupiers,  and  not  occu|iien  in  common,  unless  It  be 
shewn  on  the  part  of  t^  defendants. 
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iflfvUier  the  com^  wnd  all  nd  nngiilar  the  corn  jfcrctrid,  (to  wH)  foitj  IomIs 
of  wheat,  &c.  carried  away,  without  dlTiding  or  seidag  out  the  tithe,  &c.  $ 
the  defendants  j^ded,  and  the  issue  being  foand  for  the  plaintiff,  it  was  now 
moved  in  arrest  of  judgment :— - 

Fii9t,  That  the  plaintiff,  entitling  himself  as  farmer  of  the  tithes  growing  on 
sixty  acres  of  land,  was  too  general  and  uncertain  $  sed  mm  aUocatwr^  for  it  is 
avmckntlv  certain^  as  if  he  £dsaid,  that  he  was  fanner  of  thesaidrectofT. 

Secondly,  He  said  that  the  two  defendants  were  occupiers  of  the  said  land, 
without  saying  that  they  were  joint  occupiers ;  and  they  might  be  occupiers  in 
common,  and  then  several  actions  ana  not  a  joint  action  lies  j  but,  mom 
^BocahtTy  for  by  occupiers  shall  be  intended  joint  occupiers ;  unless  the  can- 
ttwy  be  shewn  on  the  part  of  the  defendants. 

Thirdly,  No  time  of  taking  away  is  mentioned^  which  ought  to  be^  for  it  is 
the  sole  cause  of  action,  and  not  the  mere  severance  itself,  as  appears  from  the 
words  of  the  statute :  '^  and  that  no  person  shall,  &c.*'  And  ^erefore  if  the 
ocomier  do  not  carry  away  the  tithes,  but.sufiers  them  to  rot  upon  the  land« 
the  farmer  shall  have  no  remedy  by  this  action,  but  ought  to  sue  in  the  s{M« 
ritual  court  5  which  was  granted  5  but  in  our  case  the  time  is  sufficiently  shewn, 
for  he  has  shewn  the  time  of  cutting  them,  and  by  a  conjunction  has  united 
the  cutting  and  cvrying  together,  so  that  the  time  of  carrying  is  well  shewn, 
and  needs  no  ''then  and  there.*'    And  therefose  the  plaintiff  had  judgment. 

H.  7  Car.  B.  R.  Fuller  v.  Huntkins.  [Ceely'a  MS.  Rep.  56.] 

TF  there  be  dispute  in  the  spirituf^  court  between  parson  and  vicar  for  tithes,  jf  the  ditpute 
-■-  no  prohibition  lies,  for  the  suit  is  proper  for  that  court ;  and  although  it  in  the  ipirituiil 
were  adjudged  to  the  contrary  in  the  case  of  Bush,  chaplain  of  Lincoln's  Inn,  ^^*?*f*^- 
who  sued  for  tithes  of  hay  in  Pancms,  (1)  yet  it  has  since  been  held  otherwise  j  ^'totlw  mt- 
and  that  resolution  not  law.     But  if  a  modus  deamandi  be  pleaded  against  both  ,^  o,  ^y^  ^u, 
by  the  owner  of  the  land,  it  lies.  no  prohibitioii 

Jiei.    But  if  a  modus  be  plsoded  agshut  both  by  ths  <mper,  it  does  Ke. 

(I)  AnU,  90. 

£.  7  Car.  C.  B.  Rooket  v.  Gomershdll.  [litt.  Rep.  367.] 

KOOKET  had  a  prohibition  against  Gomershall,  for  libelling  in  the  spi**    .  ^*  FarKt  an 
>  ritual  court  for  tithes  of  forzes,  which  the  plaintiff  in  prohiWtion  had  S|^o«  tblf« 
converted  into  foel  to  be  burnt;  and  the  suggestion  was,  that  the  plnintiff  i^Q^ii^ii^yg. 
dwelt  in  a  house  of  husbandry,  and  that  these  fiirzes  were  cut  and  burnt  in  tomiodiaehai^ 
the  bouse,  by  reason  whereof  the  parson  had  uberiores  decimasof  grain^  &e.  tliemjaadtboie 
and  that  the  custom  was,  that  in  such  cases  no  tithes  should  be  paid.    The  ^^?^?*^'^ 
defendant  appeared  and  pleaded,  that  the  plaintiff  sold  these  furzes  absque  kec^  miv  be  Kdln 
that  he  converted  them  "  into  fbel,  and  burnt  them  in  his  dwelling-house,**  ob«rged. 
whereupon  there  was  a  demurrer.  e.  Whera  the 

Ashley,  the  Bang's  serjt.     The  traverse  is  not  good,  inasnnich  as  it  is  con-  Ijbel  was  for 
trary  to  the  libel :  for  the  libel  is,  that  the  plaintiff  converted,  and  now  he  tra-  Jj*****  ?*  ^'** 
▼erses  this  }  but  there  are  two  customs  in  the  bill,  one  for  the  discharge  of  njlo^tiff  in  mo' 
tithes  of  forces  burnt,  &e. ;  another  for  the  discharge  of  tithes  of  fortes  sold,  bibition,  wlw* 
And  if  this  traverse  should  be  good,  inasmuch  as  we  have  framed  our  sug-  suggested  thai 
gestion  so  as  to  bar  him  of  tithes  of  forzes  burnt,  we  should  now  lose  the  ^^^J  ^^'^  ^^^^t 
benefit  of  the  prohibition  for  the  forzes  sold.  llJid^wtTs^ch 

The  court  contrd.  That  consultation  should  be  granted,  for  the  libel  is  cases  the  custom 
that  he  conv&ied  them  "  into  fuel  to  be  burnt,*'  without  saying  ^'  in  his  dwell-  was  that  no 
ing-house,'*  and  if  he  burn  bark  with  them,  or  the  land,  or  in  any  place  not  tithes  shoald  be 
his  house  of  husbandry,**  he  shall  pay  tithes ;  and  therefore  it  is  contra-  1!!!^'"°^!^^^ 
story  for  the  defendant  to  say  that  they  were  soM,  absque  hoc,  thai  he  con-  ,I^)J^^^ 
voted  them  into  *'  fuel  in  his  dwelling-house.*'  theywcre'  burnt 

And  in  liis  mansion- 

hoBie,  bttd  a  good  traverse  (and  not  oontradlclory  to  tlie  libel);  for  if  they  be  burnt  any  where  but 
JO  bis  house  of  husbandry  tha  tiliiea  skwil  be  paid.  3.  Wood  for  fuel  ia  titbsaUe.  4.  line  is  not  titheabk 
but  by  euston. 
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f  And  by  Hottow.  Akhongh  the  Ubel  in  the  tphitviil  coaii  were,  thai  they 
were  spent  in  firing,  yet  if  he  prove  there  that  they  were  add,  he  woM  reoorcr 
upon  this  libel.  And  he  cited  ^e  case  of  Warton  ▼.  Dr.  Agardy  where  the 
lioel  was  for  herbage  of  barren  cattle ;  and  upon  a  suggestion  that  lie  kept 
them  for  the  dairy  and  plough,  prohibition  was  granted  ;  the  defendant  took 
issue,  that  he  libelled  against  him  for  herbage  of  such  oxen  as  he  fed  and  vAA ; 
and  held  good ;  and  thm  the  libel  was  general,  yet  he  says  hi  his  plea,  that  he 
libelled  for  fat  oxen  sold.  And  all  agreed  that  furzes  are  of  their  nature  tithe- 
able  5  and  therefore  there  ought  to  be  a  custom  to  discharge  the  payment  of 
them,  for  the  common  law  wiU  not  serve.  13  [18]  £.3. 
-  By  RicffABDSoN.  All  trees  shall  pay  tithes,  if  tlieybe  not  timber,  or  above  twenty 
years  growth  ;  if  it  be  wood  for  burning  it  is  titheable ;  and  although  the  custom 
here  be  good,  that  furzes  burnt  in  a  house  of  husbandry  shall  pay  no  tithes,  yet 
these  furzes  cut  by  the  plaintiff  ought  to  be  shewn  to  be  within  the  custom ; 
for  they  were  sold,  as  is  confessed  by  the  demurrer.  Htm's  case  was^  that  he 
surmised  in  prohibition  to  be  discharged  of  tithes  of  cattle  which  were  bred  for 
the  dairy,  and  for  young  cattle  untried,  bred  for  the  dairy ;  by  the  custom  no 
tithes  ought  to  be  paid-in  the  mean  time;  cannot  the  derendant  say  that  they 
were  sold,  absque  hoc,  that  they  were  untried  for  the  plough-or  pail  >  it  is  plain 
that  he  could.  And  Vicar  madifer*%  case  was  cited,  which  was  in  B.  R.  he 
libelled  for  tithe  of  wood  3  it  was  suggested,  that  the  libel  was  for  wood  for 
building,  and  wood  above  the  growth  of  twenty  years,  and  prohibition  was 
granted  there,  as  to  the  saleable  wood.  And  so  in  one  Deooiuhir^s  case,  the 
Ubel  was  for  tithe  of  lime  by  the  custom,  for  it  is  not  titheable  in  its  .natiuVi 
and  there  issue  was  taken  in. prohibition  upon  the  custom. 
Consultation  was  granted  in  the  principal  case. 


AgistDieuttithe 
shall.Dotbepaid 
for  any  cattte 
eaten  in  the 
fhmWy,  any  more 
than  for  cattle 
reared  for  pail 
or  plough.    The 
court  held,  that 
the  owner  of  the 
hmdy'andnotthe 
proprietor  of 
cattte  agisted, 
ought  in  reason 
to  pay  the  agist- 
ment tithe ;  but 
as  it  belonged  to 
the  spiritual 
court  to  deter- 
mine, a  consul- 
tation was 
granted. 


H.  7  Car.  B.  R.  JPacy  v.  Long.  [Cro.  Car.  237.  W.  Jon.  254.] 

PROHIBITION.  A  question  was  moved,  whether  tithes  shall  be  paid  for 
the  depasturing  of  sheep  for  one's  family  only,  and  not  to  be  sold ;  for 
the  prescription  was,  that  he  paid  the  tenth  pound  of  wool  of  all  sheep  sold 
there  and  depastured.  But  Maynard  moved,  diat  notwithstanding  the  payment 
of  the  tenth  fleece,  he  should  pay  for  the  pasturage  of  his  sheep  eaten  in  his 
house.  But  all  the  court'  held,  that  tithes  shall  not  be  paid  for  any  cattle  eaten 
in  the  family,  no  more  than  for  cattle  reared  for  pail  or  plough  j  and  a  pre- 
cedent was  cited,  Hil.  9  Jac.  that  so  it  was  resolved. — [CroAc.J 

One  point  {inter  aUd)  suggested  for  a  prohibition  was,  that  the  parson  sued 
the  owner  of  land  in  the  spiritual  court  for  the  tithes  of  cattle,  which  he  took 
to  agist,  whereas  he  ought  to  sue  the  proprietor  of  the  cattle.  It  seemed  to  the 
court,  in  reason,  that  the  suit  was  well  brought  against  the  owner  -,  but  which 
way  soever  it  be,  it  belongs  to  the  spiritual  court  to  determine  which  of  the 
two  ought  to  be  sued ;  therefore  upon  this  point  a  consultation  was  granted 
by  the  court,  in  the  absence  of  Richardson.  (1) — {W,  Jones.) 


(1)  It  is  to  be  observed  tliat  although  in 
this  case  it  was  proper  for  the  spiritual  court 
to  determine  in,  the  first  instance  who  was 
liable  to  the  payment  of  this  tithe ;  jH  if 


thejr  determined  against  the  rale  of  the  com- 
mon law,  a  prabibitian  would  aAerwafds  have 
been  granted. 


Tithes  may  ht 
payable  by  ens- 


T;8  Car.  B.  R.  Jnon,  [Cro.  Car.  264.] 

A    PROHIBITION  was  prayed  by  Calthorpe,  to  stay  a  suit  upon  an  apneal 
•^^  here,  to  the  delegates  from  a  sentence  in  Ireland,  for  tithes  of  fish  taken 
ton  for  8«a  fish.  |q  jj^g  ^^^  ,  because  fish  in,  the  sea  or  great  rivers  bi^  feres  i?a/irriry  and  not 

titheable.  Secondly,  because .  the  sea  is  not  within  any  parish ;  so  as  no  spi- 
ritual person  can  say  it  is  within  his  parish,  where  the  fish  is  taken.  But  the 
prohilHtion  was  denied,  for  tithes  of  nsh  are  usually  pud  in  Ireland^  as  Joirss 

affirmed. 


HTHE  CASES.  977 

aCrmed.    And'tl-  was  said,  in  Cornwall  tbey  pay  tiOiet  for  fMokg  in  the :  eea        1  ^2. 
lo  the  panon  of  the  pariah  where  they  are  landed.  (1)     And  U  is  a  custom  i^      ^^^^m^/ 
Yaimoath  thai  tithes  shall  he  paid  fw- herrings. 

(1)  A  MS.  nott,  m  a  copy  of  CriOce,  nys,      "  CommalV*  Vide  HaBemd  v.  Hoife»  mOjt  156. 
**  Hdie  boats  or  nets  had  beni  wintered  there      where  the  paitiet  went  to  issne  opon  the  cue- 
**  when  not  ased.  according  to  tha  cuatoin  of . .  torn,  in  Cornwall 
"  the  parish,  as  at  the  Afomity  and  St,  Ivet,  in 

M.  8  Car.  C.  B.  Cole  v.  Wilkes.  [Hutt.  121.] 

SAMPSON  COLE  brought  an  action  of  debt,  upon  the  sUtute  of  2  E.  6.  An  acdonwas 
against  Leonard  Wilkes ;  trial  at  the  bar.    A  lease  was  made  to  two,  they  brought  against 
enter  and  occupy,  and  set  not  out  their  tithes ;  debt  was  brought  against  one  \^J^  /^^  %  £, 
of  them,  it  lies  not.  ^)  who  did  not 

But  here  it  was  founds  that  one  only  occupied  the  land,  and  therefore  the  set  oat  their 
action  well  lies.  .  tithes ;  held  it 

Andacasewas  shewn,  M.  8  Jac.    An  action  of  debt  was  brought  upon  this  bilu^iinj that 
statute, by  Sir  John  Gerard,  against  two  tenants  in  common,  and  it  appeared  ^eonlj oocn- 
that  one  of  them  set  out  his  tithe,  and  that  the  other  afterwards  took  it  and  carried  pied,  therefora 

it  away^  and  adjudged  that  the  action  lies  only  against  him  who  carried  it  away,  the  action  well 

laid.  Where  in 
a  like  action  against  two  tenants  in  common,  one  set  out  his  tithe  and  the  other  carried  it  away,  held  that  the 
action  was  only  against  him  who  took  it  away. 

E.  9  Car.  B.  R.  Baldmn  v.  Wine.  (2)  [Cro.  Car.  301.  W.  Jo.  321.]         1^33. 

"KXTECTIONE  Jimuz  of  a  lease  of  tithes  in  Roiighton,  by  Charles  Baldwin,  Ejectoient  lies 
appertaining  to  such  a  chapel.  The  ejectment  supposed  in  taking  of  so  for  tithes  only. 
many  loads  of  tithes  of  wheat  and  bariey,  being  severed  from  the  niue  parts. 
After  verdict  upon  not  guilty  pleaded,  it  was  found  for  the  plaintiff,  and  moved 
in  arrest  of  judgment  by  Grtnuton,  that  an  ejectitmc  JimuB  lies  not  of  tithes 
only  'y  but  it  may  be  of  a  rectory,  or  of  such  a  chapel,  and  of  the  tithes  thereto 
impertaining  5  so  that  he  may  be  ejected  of  or  rrom  a  thing  in  possession, 
whc;reof  habere  facuu  possessionem  may  be,  but  not  of  tithes  only..  The  court 
wouldadvise.  See  1  &  2  Ph.  &  M.  I)y.  116.  b.  9  E.  Dy.  258.  Cq.  1  J.  25.  b. 
15  H.  7.  8.  It  being  afterwards  moved  again,  was  adjudged  for  the  plaintiff. 
—ICroke,^ 

llie  declaration  was  upon  a  lease  for  years,  of  tithes  of  grain  and  hay, 
belonging  to  the  rectory  of  Didlebury,  in  Rowton  and  Anelston.  *'  It  was 
''  moved,  that  the  declaration  was  not  good,  as  it  said  that  the  defendant  took 
"  the  tithes  in  Rowton  and  Anelston,  without  saying  that  they  were  belonging' 

to  the  rectory  of  Didlebury,  to  which  the  court  agreed  j  therefore  judgment 

was  given, quod querens  nihil  capiat  per  billam*' — [tV.  JonesJ] 

(9)  This  case  is  entitled  '*  Prtsit  v.  Wood/*  in  some  editions,  and  is  often  iderred  to  by 
that  name.  '^ 

E.  9Car.     B.R. 
Andrews  v.  Lane.  [MS.  Bridg.  582.  591,  592.]  2  Gw.  473.    . 

IT  was  moved.by  Bulstrode  for  a  prohibition  upon  a  libel  for  tithes  of  the  ^  custom  was 
second  cutting  of  woad^  upon  a  suggestion  that  no  tithes  are  due  for  it  by  ^^!^^'  ?**  U 
common  law.  —  Berki^by.  Clearly  titlies  are  due  of  the  second  cutting,  for  ^j^  expense  of 
this  is  a  separate  increase  ftom  the  first.     CaUhorpe  and  fVightwicke  objected  nthen^  the 
that  no  tithes  are  due  of- the  lettermath,  but  that  is  discharged  per  legem  terra*  Irstcrop  of 
And  they  cited  Johnson  and  Aubrey,  {I)  and  Baxter  and  Hope,  (2)  to  have  been  !^''*^"'[f?' 
so  adjudged  5  and  that  two  reasons  were  given  for  it ;  1 .  For  that  it  was  rather  J^ith^J^St 
the  leavings  upon  the  land,  than  the  increase  of  it :  2.  For,  that  no  tithes  shall  thereof,  the  par- 
be  son  shook!  take 
it  for  all  the  tithes  fiiereof,  for  the  whole  year ;  and  also,  that  no  tithes  were  doe  of  the  second  cotting 
thereof,  by  the  law  of  the  land-?  the  better  opinion  of  the  coart  seemed  t(».be,  that  tithe  was'payable  of  every 
cutting  as  f«ell  as  the  first. 

(1)  .AiHi,  147.  (t)  Aue,  too.' 


4€ 
ft 


TEras  c*am. 

to  pMl  twice  in  ft  y«r  <tf  ihe  faa»  Ibiiig*  B«t  BfMBunrdoMly'to  t^con- 
$nif,  and  of  kttcrauUh  tiUMt  fH«  4iie  of  ooBsnoa  ligM*  sad  ^J  •*€  iwq 
separate  iocreases  of  the  land ;  and  tberefoie  iha  reaaons  given  ob  tba  other 
siae  are  of  BO  avaiL  Gbokb  also  agieed,  that  upon  a  cnstonij  lattennath  may 
be  discharged  of  tithes  -,  as  upon  a  sttggestkm  that  they  had  used  to  make  tfaa 
tithes  of  the  first  math  into  bay  3  and  in  coDsideration  tfaeraif,  tbey  had  been 
dischatged  of  all  tithes  of  lattennath  y  this  is  a  good  pivscriptioii  in  disdiaige 
of  tithes,  for  the  parson  has  a  recipsoeal  baaefit  in  another  way  $  bnt  of  com- 
mon right  they  ooth  agreed  that  tithes  were  due  as  well  of  this  cutting  of 
woad,  as  q£  latteraiath ;  wherefore,  no  othen  being  in  court,  they  ga^e  a  rule 
likkaA  the  suggestion  shoitid  be  drawn.    AlkerwardSt 

Tr.  9  Car.    B.  R. 

A  PROHIBITION  was  moved  for  by  CaUhorpe,  who  had  drawn  his  sag- 
geakioa  according  to  the  direction  ot  the  coort.    It  consisted  of  these  two 


points :  1.  that  by  the  law  of  the  land  no  tithes  shall  be  paid  for  the 
cutting  of  woad :  2.  diat  grsat  costs  are  requisite  to  the  planting  and  sowing 
c^  the  land  with  woad,  and  gathering  it  in  baskets  after  it  is  cut ;  in  Qpnu- 
deration  whereof  a  custom  has  always  been,  that  the  parson  should  take  the 
tenth  basket  of  the  fiist  cuttings  thereof  for  all  the  tithes  due  for  the  whole 
year.  And  he  cited  Co.  Entr,  459.  Baxter  and  Hopes  ca8e(l),  as  a  precedent 
in  point. 

Richardson,  C.  J.  For  the  aftermath  of  grass  no  tithes  a|e  due  by  the  law 
of  the  land,  and  many  prohibitions  have  been  granted  upon  that  point,  quod 
fiat  concettum  per  cur, 

Caltharpe  cited  the  case. of  Anbretf  v.  Johnson(2),,  43  £liz.  to  be  so  resolved : 
but  RicHABDsoN,  C.  J.  Said,  that  perhaps  there  might  be  a  difference  between 
the  case  of  lattennath,  and  this  of  woad.  And  yet  if  you  would  prescribe  in 
the  custom  to  pay  the  tenth  of  the  first  cutting  in  discbarge  of  the  whole  -,  this 
may  be  good  by  custom  y  but  the  cutting  must  not  be  fraudulent,  set/,  to  cut 
but  a  part  at  the  first,  and  leave  a  greater  part  remaining,  and  that  of  greater 
value  than  that  which  you  have  cut. 

Jones,  J.  to  CdUhorpe,  How  can  you  allege  a  custom,  as  woad  has  not 
been  used  in  England  time  out  of  memory  \  Caltkorpe  tfnswere4i  it  is  good 
enough,  as  in  the  case  of  safiron. 

Berkley,  J.  The  case  of  lattermath  differs  much  from  that  of  woad ;  for 
the  tithes  of  the  aftergrass  are  worth  little  or  nothing  3  but  the  second  cutting 
of  woad  is  commonly  better  than  the  first  y  and  I  do  not  know  but  that  it 
may  as  well  be  said  that  no  tithes  are  doe  of  copse  wood,  which  are  cut  every 
five  or  six  years.  Wherefore  the  court  appointed  the  case  to  be  argued  the 
next  week.  It  was  therefore  afterwards  argued  by  Noy,  the  King's  attorney- 
general,  that  no  probibitibn  should  be  granted.  The  suggestion,  he  said,  con- 
sisted of  two  parts :  1.  that  by  the  law  of  the  land,  no  tithes  are  due  of  the 
second  cutting,  because  no  tithes  are  to  be  paid  twice  for  the  same  land  in  one 
year :  2.  it  suggests  a  particular  custom,  that  in  respect  of  the  great  eosfs  and 
charges  which  the  farmer  sustains  in  the  buying  01  the  seed,  and  ploughing 
for  it,  and  in  respect  that  when  it  is  ripe }  and  that  then  maiurii  temporibus 
anni  he  gathers  it,  and  buys  baskets  to  put  it  in,  and  purges  and  cleanses  it 
from  the  dirt,  and  that  he  does  all  this  at  his  own  costs ;  and  therefore,  that 
by  reason  of  the  premises,  and  by  the  law  of  the  land,  he  ought  to  be  dis- 
charged. He  said  that  this  is  merely  a  prescription  tn  bob  deeimamh^  and  no 
such  custotn  is  allowed  by  the  common  law.  But  the  contrary  ia  frequent 
about  London,  where  the  same  land  is  twice  sown  in  a  year  ^  for  instance,  at 
one  time  with  peas,  and  at  another  with  carrots,  &c.  and  yet  tidies  are  paid 
lor  both.  They  might  as  well  prescribe,  that  if  a  man  gatiier  part  of  hia 
apples  at  one  time,  and  part  at  another,  that  he  ^lould  be  discbarged  ci  tithes 
ot  the  second  gathering.  So,  he  said,  if  the  osiers  which  grow  here  on  ^ 
banks  of  the  Thames,  are  cut  down,  tithes  are  paid  as  soon  as  they  are  cut. 
For  if  there  be  a  double  increase,  why  should  there  not  be  doul^  tiAes  ?  And 
as  to  the  case  of  aftermath,  which  has  been  objected,  clearly  aftermath  is  not 

(1)  Jnic,  9^.  (^  Jbm,  uiT 

discharged 
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HUtarmtAcIMm  by  ^kw  of  tte  Ini;  hat  m iiSumc^  hm  mmKMtm        \§M. 

been  takea,  thai  upcm  a  oillflteiil  fnscfiftkm  to  ffive  to  the  fMracm  a  McipciH      Avwnmw 

e$l  noompeMt,  as  to  Bute  dK  fini  nuA  into  fMmeet  bay,  whea  «f  ligbt  Uwy  **- 

aaed  onif  ndke  i|  Into  gnts  cocka  J  Aia  wiii  ba  a  gpcwi  pwicriyticp  to  be  di»- 

dtarged  of  the  tithes  c^  the  aftetxnatb  |  but  without  sach  a  prmanftitm  cr 

Kcampeiisey  it  is  not  diaefaargad.    Then  here  that  whidi  is  ahewn,*  that  the 

fMrmer  pats  tke-waad  into  baskets^  ftc  all  the  prescriptkm  is  jdo  boom  thaa  he 

ought  to  do  of  commoa  ri^t,  and  than  is  necessary  lor  the  severance  of  it 

inmk  the  aiae  parts ;  for  &  eoald  not  safo  k  to  lie  vpoo  the  land  to  be  pia^ 

pared,  iic.(l)    Bat,  if  he  had  prescribed,  that  horn  time  whereof,  &c  they 

nave  nsed  in  oonsidmtion  that  they  dried  the  first  catting,  and  gnyand  it  in 

4tt  miii,  and  paid  it  in  the  baH,  to  be  dischar]^  of  the  tithes  of  the  seoood 

catting :  that  woald  be,  perhaps,  a  good  inescnptioB  |  for  it  is  more  than  of 

coramon  rigbt.    In  die  41  of  £1.  in  Lord  iiop^'s  case,  in  the  Isle  of  Thanet, 

where  tithes  were  paid  of  imples,   and  afterwards  in  the  same  year,  the 

apple  trees  were  dM^dded,  ana  cat,  and  told,  it  was  adjudged  that  new  tithes 

were  to  be  paid  for  the  trees.    Bat  in  the  case  of  aftermath,  the  second  cotdng 

is  worth  little  or  nothing)  bat  in  the  case  of  woad,  the  second  catting  is 

worth  more  than  the  first  ^  and  inasmuch  as  the  second  catting  is  but  an  ex*> 

erescence  of  a  new  thing  out  of  the  same  root,  I  conceit  llhat  new  tithes  are 

doe  for  it,  wherefore,  he. 

RicKARiMioH,  C.  J.  Jonas,  and  Bbbsoat  seemed  against  the  proldbidott} 
#nd  Jowaa  said,  that  woad  being  within  time  of  memory  first  used  in  this 
realm,  he  did  not  see  how  a  prescription  coald  be  made  for  it  ^  wherefore  he 
gave  Cahharpe  a  farther  day,  &c. 

It  was  afterwards  argued  by  Beare^  of  the  Middle  Tempk,  in  sopport  of  the 
prohibition.  And  as  to  the  case  of  Lord  Roper,  he  said,  cited  by  Mr.  Attorney, 
1  answi^  that  the  arole-trees  there  were  dead  trees,.  &c  He  then  cited  Baxter 
and  Hop^^  case.  As  to  the  cases  of  com  and  hay,  and  afterwards  of  carroCa 
vfou  the  same  land,  as  here  about  London,  I  answer,  that  there  are  several 
cit^ ;  but  here  it  is  bat  part  of  one  same  crop.  As  to  the  osiers  upon  the 
river  Thames,  I  say  diat  the  reaaon  of  that  is  in  respect  of  the  conn.  Then* 
in  the  case  at  bar,  that  no  tithes  should  be  paid  of  the  second  cutting,  for  these 
reasons :  1st.  because  yoa  shall  not  have  tithes  twice  in  one  year  ci  the  same 
thing ;  and  upon  that  groand  the  case  of  lattermath  has  been  often  determined : 
2.  because  here  is  more  done  than  the  parishioner  ou^ht  to  do  of  common 
right,  and  therefore  it  is  a  good  modtu  dedmandi.  In  EUut  case,  in  16  Ja.{2) 
in  consideration  of  putting  the  hay  of  the  first  math  into  windrows,  and  tedding 
and  shaking  it,  the  farmer  prescribed  to  be  discharged'  of  tithes  of  the  second 
math  5  and  held  good :  and  tiiere  it  was  agreed,  that  no  tithes  shall  be  paid 
of  stobble  after  tithes  hare  been  paid  of  the  crop.  So,  he  said,  it  was  resolved 
in  this  court,  that  where  com  is  severed,  and  tithes  are  paid  for  it,  and  after^ 
wards  grass  grows,  and  beasts  feed  upon  the  same  land,  that  no  tithes  sbaM 
be  paid  either  for  this  grass,  which  grows  after  the  com  severed,  or  the  pasturage. 
In  Tr.  7  Car.  C.  B.  Rot.  1 449.  a  cnstom  to  pay  the  tenth  pound  of  wool  was  holden 
a  good  modus  dedmandi^  because  the  owner  is  not  boand  of  common  right  to  weigh 
it.  —  Jones,  J.  This  last  case  was  less  (3)  doubtful,  6cc.  In  Gibson  andTVofs 
case,  1 5  Ja.  B.  R.ane  prescribed  that  in  consideration  that  he  bound  up  his  com  in 
ahocks,  he  has  always  used  to  be  discharged  of  tiie  odd  shocks,  if  there  were  any  i 
and  held  a  good  prescription.  [Richardson,  C.  J.  doubted  of  this,]  and  he  sud 
tiiat  he  conceived  these  stronger,  for  here  tiiis  woad  is  part  of  the  same  crop. 
And  as  to  the  objection  that  woad  has  not  been  in  £ngland  from  time 
whereof,  &c.  and  therefore  tha«  can  be  no  prescription  in  a  modus  dedmandi 
for  it ;  I  answer,  that  woad  has  been  common  here  for  fifty  or  sixty  years : 
and  then  he  said,  if  they  have  used  to  pay  the  tith^  of  it  in  this  manner  biit 
ten  years,  that  is  a  good  prescription  for  the  choreh  in  the  spiritual  coilrt  upon 
the  modus  dedmandi;  and  therefore  if  the  formers  shall  not  avail  themselves  of 

(1)1  have  some  doubt  as  to  the  word  in  however  incorrcctljr  written,  and  '*  1^  **  might 
the  MS.  have  been  intendiBd,  Crom  what  appears  after- 

(9)  Ami,  SOS.  .  wards. 

i$)  TfaD  word  in  the  MS.  h  *'  Icmc;"  it  is 

the 
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.the  wne pretciiptMHi*  they  will  be  twke  chargitfd;  oncie.wilh  tithes  in  kiod, 
end  Bgain  according,  to  the  cnstom,  •  Caltioiipe  seidy  that  they  .coold  prove 
that  woad  had  been  used  here  for  100  yean,  .or  more.  He  added,  bcsidea, 
that  the  second  cutting  of  woad  is  but  quoddam  dtreUctwan  $uper  terram,  as  the 
rakings,  &c..and  that  it  is  a  thing  of  no  or  little  value. 

Paki/CT'  argued  on  the  Other  side.    He  said,  there  are  in  oar  law  aoiae 
things  which  are  not  titheable,  as  qnarries,  coals,  &c.    But  where  the  thiB^ 
.themselves  are  re$  dedmabilei,  there  our  law  does  not  allow  of  any  prescnrtptioa 
til  non  dccmmuio,  .  As  to  the  first  part  of  the  snggestion,  that  no  tithes  sball 
be  paid  of.  one  thing  twice  in  a  year,  he  utterly  denied  it  altogetbery  and 
vouched  PUmdens  Comm.  Sohf  and  Molm$a  ca8C^(l)  where  tithes  were  held 
pvfMe  for  the  loppings  of  hombeam-poUengers,  and  also  for  the  trees  tbem^ 
jidves,  if  they  be  cut  down  the  same  year.    So  Dr,  and  Student,  cap.  uit.  and 
43  £1.  that  tithes  shall  be  paid,  &c.  and  also  Hall  and  Fettiplace,{2)  between 
Aubrey  and  Johnton^ifi)  where  a  difference  agreed  touching  the  aftermatli, 
namely,  where  the  prescription  is  to  make  the  first  math  into  perfect  hay,  ibcse 
jt  is  a  good  modus  decimandi  for  the  second  math,  because  there  is  a  reciprocal 
benefit  to  the  parson :  it  is  otherwise  where  it  is  to  make  it  into  grass  cocks, 
ibr  it  .is  due  of  common  right.    Tr.  3  Car.  B.  R.  one  libelled  in  the'spintnal 
.court. for  the  wool  of  rotten  sheep,  and  a  prohibition  was  prayed^  upon  a  sug- 
gestion that  he  had  paid  tithes  for  the  wool  at  shearing  time,  and  therefore 
ought  not  to  pay  again  the  same  year ;  but  it  was  determined  to  the  contnvy : 
4md  it  was  also  agreed  in  that  case  if  he  had  sold  the  sheep  after  shearing  time, 
.he  should  pay  tithes  for  their  wool  pro  ratd  before  the  sale.    And  Undwi  141 . 
b.  142.  ver.  '^  renacentur/*  says,  "  Si  eadem  terra  bis  vel  ter  senmatafuaii,  vd 
'"  scepius  fructum.produxerit,  dandce  toties  sunt  dednut.**    So  of  pigeons,  and 
other  creatures  which  breed  often  in  a  year.    As  to  Baxter  and  Hope*s  caae,(4) 
that  tithes  shall  .not  be  paid  of,  &c.  it  is  true  the  court  there  did  not  grant 
a  consultation  because  the  rewine  grass  is  a  thing  of  no  value :  2dly,  it  is  by 
manuring  the  land  to  make  it  more  fertile,  being  converted  into  dung :  and 
:3dly,  for  the  maintenance  of  their  sheep. 
.  As  to  the  second  part  of  the  suggestion,  that  here  should  be  a  modus  ded' 
tnandi,  he  said  that  here  is  no  recompense  or  consideration  to  the  parson  |  and 
he  referred  to  HaU  and  Fett^laces  case ;  (5  )  there  w^  a  prescription  to  pay  tithe 
cheeses  .between  such  a  day  and  such  a  day,  for  discharge  of  all  former  tithes 
of-milk  in  that  same  year ;  and  adjudged  a  good  prescription,  because  of  com- 
mon right  the  parishioner  is  not  bound  to  make  the  milk  into  cheese.     But  it 
was  resolved,  Uiat  if  the  prescription  had  been,  that  in  consideration  he  paid 
the  tenth  quart  of  milk  between  such  a  day,  ^c.  that  would  not  have  been 
good,  for  it  is  no  more  than  is  given  of  common  right.    Tr.  31  El.  C.  B.  Bird 
and  Adams,  (6)  a  prescription  to  pay  the  tenth  sheaf,,  and  to  be  discharged' of 
the  odd  sheaves  ;  and  he  said  these  cases  were  decisive ;  and  he  also  said  that 
the  second  cutting  is  of  as  great  value  as  the  first  cutting;  and  woad  being 
but.  a  new  thing,  there  can  be  no  prescription  respecting  it. 

Maynard  acquainted  the  court,  that  in  the  case  of  the  tenth  pound  of  wool, 
cited  by  Mr.  Beare,  he  was  of  counsel,  and  that  they  had  a  consultation,  con- 
trary, to  what  Beare  had  said ;  to  which  Jones,  J.  agreed. 

Richardson,  C.  J.  considered  this  a  very  great  and  doubtful  case ;  for  be 
could. not  conceive  how  pa3rment  of  a  part  &ould  be  a  8atis£Bu:tion  for  the 
whole,  .and  in  effect  this  is  so;  and  the  second  cutting  being  as  good  as  the 
first,  it  would  be  altogether  a  plain  non  dedmando.  As  to  the  cases  that  have 
been  put  to  the  contrary,  he  agreed  to  some  of  them.  1st.  As  to  the  case  of 
the  stubble  bay,  he  agreed  that  no  tithes  shall.be  paid  of  it :  1st.  because  tithes 
were  paid  of  .the  com,  which  is  the  principal,  and  the  stubble  is  of  no  value  : 
2d.  because  in  the  case  of  stubble  there  is  no  second  renewing.  As  to  the  case 
of  fruits,  as  apples,  &c.  he  conceived  that,  two  tithes  are  payable.  As  to  the 
afitermath,  he  agreed  in  the  difierence  that,  had  .been  taken  before  by  Palmar, 
and.  mentioned  a  case  in  the  C.  P.  which  arose  in  Cambridgeshire : — one 

.,(1)  AnU,  fiO.  (i).Ante,  157.  (3)  Ante,  147, 

(4)  Antei  tOO,  (6)  Anti,  157,  (6)  Attte,  97. 
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preaynbed,  that  where  the  grass  grew,  in  a  wet  plac^  in  consideration  of  his 
carrying  it  out  of  the  watery  ground,  and  to  andther  drier  pkce  to  make  it  into 
kay,  he  was  to  b^  discharged,  irom  the  tithes  of  the  aftermath ;  and  held  to  be 
a  good  modfu  dedmandL  As  to  the  case  of  the  grass  -which  grew  after  the 
com  was  severed,  it  might  be  perhaps,  that  there  were  no  tithes  of  it,  because 
of  such  small  value.  But  in  the  case  at  bar,  there  fk  a  new  increase,  and  the 
law  is,  that  de  omnibus  rcnacaniibua  et  crescentUms,  Sfc.  tithes  shall  be  paid. 
And  as  to  the  case  of  the  rakings,  he  held  that  where  the  rakings  were  of  great 
value,  or  if  they  were  left  on  the  land  covinonsly,  that  tithes  should  be  paid  of 
them  3  but  if  they  be  left  there  in  a  small  quantity  and  involuntarily,  it  is 
otherwise  5  and  therefore  the  words  of  the  suggestion  in  such  case  are  minus 
t^kntan^;  ^c.  So  it  was  now  lately  resolved  in  this  court  for  the  locks  of 
wool  of  sheep  at  shearing  time  upon  this  same  distinction,  where  they  are  left 
in  great  quantity,  or  by  covin,  and  where  not.  Therefore  he  said  this  case 
should  be  argued  next  term  at  the  bar ;  and  if  the  court  should  then  have  any 
doubt,  it  should  be  afterwards  argued  by  the  counsel  on  both  sides,  and  the 
court  would  deliver  their  opinions  seriatim, 

'  J0NB8,  J.  said,  that  he  intended  then  to  have  spoken,  but  that  he  sub- 
scribed to  the  rule  of  the  chief  justice. 

Crokb  and  Bcbklby  accorded  j  and,  they  added,  that  notwithstanding  vrhat 
had  been  ^d,  they  were  strongly  of  opinion,  that  no  prohibition  ought  to  be 
granted  3  and  so  they  had  been  always,  else  they  would  not  have  consented 
that  the  party  should  be  delayed  of  his  prohibition  so  long  as  Michaelmas  term. 

JoNBS,  J.  if  apples  be  gathered,  part  at  one  time,  and  part  at  another,  as 
commonly  they  are,  there  is  no  doubt  but  upon  these  several  gatherings,  there 
shall  be  several  tithes  paid. 

RiCHABDBON,  C.  J.  Hcrc  at  Fulham  they  have  peas  which  are  early  ripe,- 
and  sold  at  London,  for  which  they  pay  tithes,  and  yet  at  harvest,  when  they 
cut  down  the  remainder,  new  tithes  are  paid. 

CaoKB,  J.  agreed  the  difference  which  had  been  taken  touching  the  after- 
math by  Palmer :  and  he  said,  that  in  this  case  the  baskets  are  things  of 
necessity  for  the  use  of  the  owner  of  the  nine  parts  ^  and  the  second  cutting  is 
commonly  as  good  as  the  first  by  the  confession  of  the  party  himself.  And  as 
to  the  rewine,  and  rakings,  and  locks  of  wool,  he  took  the  distinction  made  by 
the  chief  justice,  for  de  minimis  non  curat  lex  ;  aUt^r,  if  in  great  quantities  or 
by  covin.  And  Jonbs,  J.  was  of  opinion  that  there  should  be  no  prohibition  -, 
for  the  providing  of  the  baskets  was  for  their  own  use  -,  and  that  they  might 
as  well  have  prescribed  to  be  discharged  of  the  tithes  of  com,  because  they 
were  at  the  charge  of  providing  scythes  to  cut  it  down.  Which  Berkley 
agreed  to,  and  said,  that  of  pigeons  and  hens,  and  such  creatures  as  bring  forth 
twice  in  a  year,  double  tithes  are  paid. 

RiCBAansoN,  C.  J.  hesitated  about  agreeing  to  the  case  of  osiers  put  by  Mr. 
Attorney. 

Jones,  J.  If  you  could  make  this  the  custom  of  an  entire  county,  consuetudo 
patruB,  yon  might  then  prescribe  in  a  non  deamando,  as  in  the  case  of  the 
Wealds  of  Sussex ;  quodJuU  concessum.  Adjourned  to  Michaelmas  term,  and 
no  prohibition  mterim, 

E.  9  Car.  B.  R.  Anon.  [Widd.  MS.  Rep.  206.(1)]   MS.  Hargr. 

^IR  John  Banks  prayed  a  prohibition  upon  a  suggestion  that  the  libel  was  A  prohibitwn 
^  for  tithes  of  lands  which  were  parcel  of  the  possessions  of  the  abbey  of  ^m  granted 
Fountains,  which  was  of  the  Cistertian  order,  and  that  they  had  these  lands  S^J^'l^"^*'*^ 
before  the  council  of  Lateran,  15th  of  King.  John,  and  had  always  enjoyed  beiong«i^  a 
them  discharged,  &c.  —  Sir  Thomas  Richakdjson.  How  can  you  make  it  ap«  cisieniaii abbey 
pear  to  us  that  they  were  purchased  before  the  council  of  Liateran  ?     Banks  before  tl^G»ui-< 
answered,  that  he  could  shew  many  records  that  this  abbey  was  founded  before  cil  of  Lateran, 
the  council,  and  these  lands  also  given  to  them :  and  thereupon  prohibition  was  ^f  ^\^^ 
granted,  if  nothing  should  be  shewn  on  the  other  part  by  toe  second  day  of  the  y^^^  alwayibeen 
next  term,  upon  giving  notice.  held  discharged. 

.  .    (X)  Theae  Reports  are  by  Sir  Jhnnat  Widdringtan,  afterwards  Lord  Chief  Baron. 
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J^^  EL  Q  Car,    B.  R.    Crmol^  v,  Weth.  [Widd.  MS.  lUp.  «2U] 

No  titlie  is  dm  fN  prohibition  upon  a  libel  for  tithes  of  grass  the  suggestion  was^  that  Ihe 

for  grus  in  the  A  g,^,^^^,  gut  was  for  workiBg  cattle  in  the  swathe,  and  for  their  nwintesanoe 

r^iL^Se  «*  *'^^-  —  ^^^^^'  ^'  ^^'  that  if  it  had  been  carried  into  the  bam,  and  you 

and  far  their  (P^  *»  ^  yow  working  cattle,  yet  tithes  shall  be  paid)  yet  the  court  gmrted 

naintemnce  in  a  prohibition  unless  cause  shewn  to  the  contrary* 
tillage. 

Trin.  9  Car*   B.  R.    Anan.    [MS.  Bridg-  590.] 

No  Uthes  are  A  PROHIBITION  to  a  libel  for  tithes  of  rabbits  was  moved  for.  And 
due  of  irnbbiu,  x^  Letm  argued,  that  no  prohibition  should  go$  for  that  in  rabbits  a  man 
foVn/thin**f«»  *""*  property,  and  therefore  in  a  writ  it  is,  *'  cimtcuhs  snas"  and  they  arc  not 
nature  isTtiih^^  ^  ^  compared  with  vermin,  or  cats  and  dogs,  for  which  no  tithes  are  due,  aa 
able  by  our  law,  12  M.  8.  4.  by  EiUdi,  He  also  said,  that  the  Ticar  who  had  now  Hbdled  for 
aa  partridges  or  the  tithes  of  them  had  been  endowed  with  them  for  300  years  past,  aa  appeals 
fish  in  a  pond.     ^  express  wprds  in  the  instrument  of  end6wment.    But  the  whole  court  was 

against  him,  and  held  that  no  tithes  are  due  of  rabbits,  for  noMmg  firm  maivrtp 
is  titheable  by  our  law :  but  they  agreed  that  by  custom  tithes  may  be  due  of 
such  things,  if  they  have  always  been  paid,  (1)  as  of  lead,  no  tithe  is  due  by 
kw,  yet  by  the  custom  of  Derbyshire,  it  has  been  paid,  and  therefore  is  mar 
due.  —  JoHBS  said  to  Lewm,  ridendo,  the  Levites  would  not  have  tithes  for 
they  were  unclean  beasts,  as  appears.  —  Babklbt,  J.  said»  that  clearly  no  tithes 
sbmild  be  paid  of  partridges,  or  of  fish  in  a  pond.  —  Bjcbaboson,  Cb.  J.  to 
Lewin,  you  would  destroy  NorfoUt  if  tithes  of  our  rabbits  should  be  paid, 
wherefore  they  unanimously  granted  a  proh^tion. 

^  (1)  Itappean  from  this,  that  in  the  pretcnl  ui  fact  paid,  and  that  therefore  there  was  no 
case,  though  the  Ticar  had  been  expressly  en-  sufficient  evidence  of  a  custom  to  support  the 
dovred  with  tithe  of  rabbits,  none  had  been      endowment. 

H.  9  Car.    B.  R. 
1634.  Dawes  v,  Huddlestone.    [Cro.  Car.  339  J    2  Danv.  Abr.  583.(4) 

Tithes  are  not        A    PROHIBITION  was  prayed  by  Calthorpe  for  against 

payable  for  fish   1%,  parson  of  W.  in  the  county  of  Westmoreland,  for  suing  for  tithe  of 
bot^y  cnstom '   ^^^^^  taken  in  a  river,  because  they  are  force  natures,  and  shewed  a  precedent 
per  Richardson,  ^^  ^  ^^'  ^^'^^  &  prohibition  was  granted  against  the  same  parson,  for  suing 
Ch.  J.    He  also  for  tfthes  of  eels  taken  in  the  river,  because  they  are  ferct  nattmt }  and  day 
said,  that  prohi-  was  given  to  shew  cause  why  it  should  not  be  granted.     And  RiCHARnaoir 
^*''**ted"^  ^^^^  ^^^  *^*^  ^^  knew  where  one  suing  for  conies  taken  in  Methold  wanen,  a 
Sebate  to  aTuit  prohibition  was  granted  upon  debate :  and  that  in  Yarmouth  was  a  suit  for 
for  rabbits  in      tithes  of  herring  taken  in  the  sea,  but  they  could  not  prevail.  —  JoKsa  said, 
Methold  warren,  that  in  his  country  of  Wales  they  use  to  pay  tithes  for  nerrings  :  and  Ui  Ire- 
land it  is  a  common  course  to  pay  tithe  or  salmon  taken  in  rivers.  —  RicsAmn- 
80N  said,  that,  peradventure,  may  be  by  custom  $   otherwise  tithes  are  not 
payable  for  fish  taken  in  rivers. 

E.  10  Car.  B-  R.  Anon.    [Dy.  in  M.  170*  b.]    1  Gw.  ISO.  o. 

The  common       S^^'  ^^^^^^^  moved,  that  before  the  statute  de  dero  no  tithes  at  all 

tradition  that  were  payable  for  mills,  but  the  said  statute  was  ler  inde  creatrva.     But  per 

^ietafQn«t      Cur*  it  was  adjudged  that  the  common  tradition,  that  no  tithes  are  due  of 

daa  gl  ancMBt     ancient  mills,  is  to  be  understood  of  very  ancient  mills,  W.  before  9  E,  2.  oiJy  j 
miUi.  means         /•^ti«^  r>  %  i  -i. 

tboaa  bflfefft       ^^^  ^'^^  ^"^^>  ^^^  before  memory  of  our  ancestors,  they  ought  to  pay  tHhes. 

9  £.  f.  ADly,  «a4  not  those  before  memory  of  oar  anccfttors.  ^ 

H.  10 
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H,  10  Car.    B.  R. 
Meai€  v.  Thwrmau.   [Cro.  Car.  393.]    W.  Jo.  357. 

PROHIBITION  was  prayed  upon  euggestion  of  Hda  cfuloin>  that  for  tares  A  prohibition 
cut  or  mown  before  they  are  ripe,  awl  giren  to  pk>uglh«aAlle,  tithes  onght  ^  ^^^'^^ 
not  to  be  paid :  and  upon  another  custom  tor  headlands  sewn  with  com,  used  ^'J^^l^ 
to  be  fed  with  phragb-cattle,  or  mowed  and  cut  for  that  poipose,  that  the  pioo^  ottfe, 
owners  shall  be  discharged  of  tithes.     And  npon  this  suggestion  groimded  and  of  head-' 

ttpon  special  costoms,  the  court  granted  a  prohimtion.  lu^<h  f«d>  &d<1 

mown  and  cut 
for  plough  Cftttle,  granted  «(KID  suggestion  of  tpecial  cmMcwu  within  a  parisfu 

K  II  Car.    B.  R.    jirnn,    [Cro.  Car.  403.] 

AFROHIBmON  was  prayed  by  Otimittm  to  the  spiritual  court,  for  suing  Where  a  modvp 

for  tithes  of  lambs,  surmising  the  custom  to  be,  that  if  one  haye  lambs  T^t*"^.^ 

under  the  number  of  seircn,  he  ought  to  pay  an  half-penny  for  creiy  lamb  JlSn  w«tuMa 

under  that  number,  in  lieu  of  aH  tithes  of  lambs ;  and  if  he  haid  but  seTcn,  the  suggettion^ilt 

parson  should  haTe  the  serenth  lamb,  and  should  pay  three-pence ;  and  if  he  the  parson  ro- 

nad  eight  he  should  pay  two-pence ;  and  if  he  had  ten  the  parson  should  haTe  ^tu^d  to  accept 

the  tenth  without  paymg  any  thing.  —  Bsan let  and  Jones,  held,  that  the  "^^J^di^g  *«  the 

canon  law  is  so,  and  so  receiVed  in  the  spiritual  court,  and  it  is  surmised  that  ^  custom  to  be 

the  spiritual  court  allows  of  it ;  and  therefore  there  needs  not  any  prohibition,  discbargad  of 

But  because  it  was  alleged,  that  it  was  a  custom,  and  the  parson  would  stay  afternwtb,  in 

until  the  tenth,  and  would  refuse  to  accept  according  to  the  custom,  and  that  consideration  of 

in  the  spiritual  court,  this  surmise  is  not  allowed;   therefore  Brammtow,  !!^^7"^-^^ 

Ch.  J.  and  myself  conceived,  that  a  prohibition  is  grantable  for  that  cause,  aodsetUoLit 

and  Jones  and  Beexslkt  agreed,  that  it  would  be  granted,  and  the  party  out  in  cockiL 

might  demur  if  he  would :  al^  for  tithes  of  aftermath,  that  ^ere  is  a  custom  held  good. 

in  consideration,  that  he  shoidd  make  the  first  tonsure  into  good  and  sufficient  A  prohibition 

bay,  and  set  it  out  in  cocks  sufficiently  dried  and  ready  to  carry,  that  he  should  fo^^^jj^^^,  ' 

be  discharged  from  the  payment  of  tithes  of  the  aftermaths  :  and  ibis  was  held  q^^q  suggieatioa 

a  good  suggestion,  by  reason  of  the  costs  he  bestowed  in  making  it  ^  be  per-  ofpajment  of 

feet  hay :  and  upon  a  surmise  made,  that  he  was  sued  for  tithes  of  bees,  that  honey  aod  waxy 

in  consideration  he  paid  honey  and  wax,  and  was  at  the  charge  for  hives  and  ^^^ 
maintenance  of  them  in  winter,  he  should  be  discharged  of  tbe  tithes  of  the 
bees  themselves :  and  upon  these  surmises  a  prohibition  was  granted,  being 
one  of  the  first  cases  moved  after  Beampston  was  made  chief  justice. 


M.  1 1  Car.     B.  R. 
Sjfdofcn  V.  Holmes.    [W.  Jo.  368.    Cio.  Car.  422.]    2  Gw.  479. 

PROHIBITION.    Surmising,  that  the  prior  of  Bristol  (1)  was  seised  in  fee  It  was  held  by 

of  such  land  parcel  of  his  priory,  ana  that  he  and  all  his  predecessors,  Croke,  J.  ^t 

time  whereof,  &c.  until  the  dissolution,  held  the  said  lands,  being  parcel  of  the  JTo 'T  .'"J^f 
demesne    ai  the  said  priory,  discharged  and  acquitted  from  the  payment  ct  ^,^  ^i^  ^^ 

tithes,  for  his  farmers  and  tenants  for  life  or  years  of  the  said  lands,  &c.    And  his  patentees  of 

that  the  said  priory  was  dissolved  by  the  statute  of  27  H.  8.  and  that  the  said  anj  mooasic- 

King  was  seised  in  fee  of  the  said  lands,  &c.  and  shews  the  statute  of  32  H.  8.  "«•»  *«•  shouM 

(that  none  shall  be  sued  for  tithes,  who  were  discharged  by  the  lavrs  and  sta-  ^^61^^*22(1 

tntes  of  the  realm)  and  the  statute  of  2  Ed.  6.     And  that  King  Henry  the  of^Myment?^ 

Eighth  died  seised  of  the  said  .lands,  and  so  conveys  them  by  mesne  conveyance  tithes  as  te  late 

to  Bdward  Bartell,  and  to  the  plaintiff,  as  his  tenant  for  yean :  and  that  the  abhot  held 

parson  of  Bristol  sued  him  for  tithes,  and  upon  that  prohibition  the  defendant  ^Tj!*  ^*'^| 

demurred  in  law.    And  after  arguments  at  the  bar,  it  was  argued  at  the  bencb.  ^,J^^^  ^ac 

(1)  Sir  W.  iow»  cails  it  BreadttaU:  ^kwfe  "  BvwM  iVwr'^iHttn  DerAy/  valued  at  £ia 
naietiroaftfaeiaialJermmwiteriaainDarhj-  es.14.and"  Bredeank/' valued  at  £10: 17s» 
shtre,  one  of  which  was  pmbablj  tatendad,      9d.  per  anava. 
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hths  cases. 

The  fint  question  was  upon  this  discharge,  being  ^wn  to  be^  time  wbatoi^ 
^c.  in  a  spiritual  parson,  viz.  the  prior,  idiether  this  privilege  thereof  be  deter- 
mined by  the  dissolution  of  the  priory,  or  stfll  remains,  andinay  be  in  the  King^ 
•aad  bis  patentee,  without  the  aid  of  the  statute  of  27  et  31  H.  8.  And  I 
^  argued,  that  in  regard  it  was  discharge,  time  whereof,  &c.  in  a  spiritual  per* 
Ki^bv  «7*Hr8.  ^^  (^*'  '^®  P*^^^  ^^^  convent)  who  were  capable  to  have  or  to  be  discharged 
aiitSe superior  of  tithes,  it  being  a  privilege  vested  in  them,  before  the  council  of  Lateran, 
abbeji,  and  l^e  (which  was  before  any  parochial  right)  it  may  by  intendment  be  by  com|i08i- 
nid  that  no  tion  real,  then  it  shall  go  with  the  land,  as  8  £d.  4.  11.  &  F.  N.  B.  41  Gt 
2eS*'°"<te^  That  any  lay-person  may  have  a  composition,  and  thereupon  may  have  a  pio- 
those  times,  or  hibition,  much  more  a  spiritual  person  may  have  it,  by  these  means,  &c.  and  it 
in  sutj  ^ears  shall  go  with  the  land,  vide  7  Ed.  3.  3.  10  H.  7.  18.  That  a  spiritual  pmon 
after  the  making  may  make  such  a  prescription)  and  then  being  a  prescription,  fixed  in  a  spiritoal 
^n  ^  '?'''^'  person,  by  the  dissolution,  it  comes  to  the  J^ng  being  persona  mixta,  uikI  from 
vJohred  i5t"^  him  to  his  patentee,  as  Coke  2.  44, 45.  a.  the  Bishop  of  JVinchesters  .case,  (1) 
that  an  ihhtA  or  ^^  Co.  1 1.  fol.  12.  Priddle  ^axtd  Napier  scBie,  (2)  — But  BaAicpSTGNK,  Jonbs, 
eedesiastical  and  Berkeley,  argued  to  the  contrary,  yet  they  agreed,  that  it  shall  be  in* 
person  mi^ht  tended,  that  such  discharge  was  by  composition  real,  and  shall  go  with  the 
prMcr^in  non  ig^^^ .  ^  ^^  ^^^^  p^  ^f  ^  common  person,  which  is,  that  a  lay-person  shall  have 
when  the  cm^  advantage  of  a  real  composition,  if  he  can  shew  it.  But  because  a  spiritual 
ration  b  dis-  person  may  have  divers  causes  of  privileges,  by  grant,  as  well  as  by  composi- 
solved,  or  when  tion,  and  that  in  divers  manners,  it  shall  be  intended  the  most  general  coune, 
the  corporation  which  is  a  personal  discharge,  which  determines  with  their  corporatioD,  as  in 
uTh  *^*°^  3  E.  3.  1 1 .  And  in  favour  of  the  church,  it  shall  be  intended,  that  it  was  rather 
such  lajman  ^7  grant  of  privilege,  than  by  any  real  composition,-  and  that  the  tithes  are  due  to 
shall  not  have  the  parson,  and  shall  not  be  taken  from  him,  unless  the  discharge  continue,  which 
the  benefit  of  is  not  here  shewn.  The  second  main  question  was,  admitting  that  this  dischaige 
the  prescription,  {^  by  privilege  granted  to  the  priory,  which  being  one  of  the  inferior  abbeys,  came 
sMill  totibr'"  *®  ^^^  ^^°8  by  ^^  statute  of  27  H.  8.  bemg  under  the  value  of  £200  per  aimum; 
abbot.  '    whether  this  privilege  be  not  merely  determined,  or  whether  it  be  not  revived 

td.  That  thb  by  the  statute  of  27  H.  8.  and  31  H.  8.  And  in  this  point  I  argued,  that  it  is 
privilege  by  aided  by  the  statute  of  27  H.  8.  because  that  gives  the  possession  of  the  abbeys 
P^^^P^^*^  T  ^  ^^^  ^^S>  i^  ^  ample  and  large  manner  as  the  abbot  had  them,  at  the  time 
pririlem  bv  ^  ^^^  diss^ution  ^  and  it  Was  discharged  at  the  time  of  the  dissolution.  And 
boll,  or  order,  ^  ^^  ^  ^<^^  aided  by  the  statute  of  27  U.  8.  yet  it  is  to  be  aided  by  the  statute 
belongmg  to  ab-  of  31  H.  8.  by  the  general  clause,  which  is  that  the  King  and  his  patentees  of 
^t  lender  any  monasteries,  &c.  shall  have  and  enjoy  the  same,  discharged  of  the  payment 
^  P^  ^*  of  tithes,  &c.  as  the  late  abbot,  &c.  had,  held,  and  enjoyed,  &c.  And  whereas 
solTcd  by  tr  H.  ^^  ^^  ^^  objected,  that  this  statote  extends  only  to  abbeys,  which  came  to  the 
8.  were  Dotpre^  ^^f  ^^^  ^^^  fourth  of  February,  27  H.  d.but  this  abbey  came  to  the  King 
served  and  the  fourth  of  February,  27  H.  8.  and  so  excluded  out  or  the  stetute ;  I  an- 
fiy^  h^  ^  swered  thereto,  that  this  statute  extends  to  abbeys  surrendered,  relinquished, 
sSutc  Md'  renounced,  or  given  up  to  the  King  after  the  fourth  of  February,  27  H.  8. 
therefore  not  '  ^^  ^^^  ^^  intended  to  extend  to  aU  abbeys,  which  are  given  by  tl^  statute  of 
continaed.  27  H.  8.  for  although  it  has  not  relation  to  the  fourth  of  February,  27  H.  8. 

3.  That  privi-  yet  that  is  but  a  foreign  surmisfe,  by  such  relations  to  prejudice  the  King,  as  it 
UgfiBbj  pre-  IS  Qq^  3.  29.  a.  Relations  are  but  nctions,  which  shall  not  prejudice  the  King 
o^^  or' bull  ^y  ^^^  constructions  :  and  in  rei  veriiaie  all  the  said  abbeys  were  surrendered, 
are  preserved'  ^^  relinquished  after  the  fourth  of  February,  27  H.  8.  or  during  that  parlia- 
by  the  daoae  of  ment :  and  the  exposition  has  always  been,  Uiat  this  clause  extends  as  wdl  to 
31  H.  8.  and  abbeys  which  came  after  the  statute  of  27  H.  8.  as  to  the  superior  abbeys,  and 
eontinned  so  never 

that  neither  the 

Kmg,  nor  his  patentee,  shall  pay  6thes.  Bot  this  extends  only  to  monasteries  dissolted  alter  4  Feb.  27  H.  8. 
and  therefore  the  lesser  abbeys  under  £tOO,  which  were  dissolved  by  4  Feb.  27  H.  8.  are  not  induded  withm 
the  clause  of  31  H.  8. 

'A  real  composition  is  when  a  sum  of  money  or  lauds,  are  given  to  the  parson  with  the  assent  of  the  patron 
and  ordinary,  in  recompense  of  tithes,  then  the  land  is  discharged  of  tithes  in  tpeciCf  and  the  modus  is  made 
tithes ;  and  upon  grant  of  the  lands  the  grantee  shall  have  the  benefit  of  it ;  and  a  modus  decimandi  is  main- 
tained upon  the  ground  of  a  presumption  m  such  a  composition  wbtch  is  lost. 

Berkeley,  J.  said,  that  the  right  of  titiies,  de  mtro  Jure,  belongs  to  the  panon  of  the  parish ;  and  whtn  the 
abbeys  were  dissolved  by  4  Feb.  27  H.  8.  the  right  of  fitbes  was  revived  to  the  parwn.  '• 

(1)  Ante,  119.  («)  AnU,  205. 
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never  any  question  mdle  m  Ihese  times,  or  in  lixty  years  after  the  making  of        1635. 
the  said  stotnte.    And  therefore  the  cases  in  7  Eliz.  Kot.  245.  betwixt  ^tdown 

and  Bi^/ant,  in  this  court,  and  P.  27  Eliz.  Rot.  328.  betwixt  C(^ail  and  Jotr- 
fMe,  in  this  court,  and  P.  37  Eliz.  betwixt  Umiik  and  Patetuan,  were  cited, 
where  prohibitions  weie  granted  upon  surmise,  that  the  lands  came  to  the  King 
by  the  statute  of  27  H.  8.  and  that  in  40  Eliz.  Rot.  679.  betwixt  Berlff  and 
Waiter,  a  prohibition  upon  the  sunnise,  for  this  land  was  granted  ;  where  it 
being  in  question,  whether  where  continual  usage  had  been,  that  as  well  for 
inferior  abbeys  given  to  the  King,  by  the  stotute  of  27  H.  8.  as  to  abbeys 
which  came  siter,  and  held  their  limds  discha^;ed,  such  prohibitions  should  be 
granted,  I  held  it  to  be  an  equal  mischief,  as  well  for  the  one  as  for  the 
other,  and  that  the  statute  extends  equal  remedy.  And  so  the  exposition  has 
been  always  taken  by  the  practice.  But  Beampston,  C.  J.  Jones  and  Bbr- 
BBLBT  atgiied  to  the  contrary,  that  the  statute  of  27  U.  8.  does  not  preserve 
or  revive  this  privilege,  because  there  be  not  any  words,  that  it  shall  be  dis^ 
charged  as  the  abbot  held  it,  but  that  the  King  shall  have  it,  in  as  ample  man- 
ner and  form  as  the  abbots  held  it.  And  general  words  will  never  preserve 
the  privilege  and  immunities  which  were  determined,  unless  by  special  statute 
they  be  revived :  and  the  statute  of  31  H.  8.  does  not  extend  to  them  3  for  all 
the  scope  of  the  said  statute  is  only  to  extend  to  abbeys  which  came  to  the 
King  aner  the  fourth  of  Februaiy,  27  H.  8.  And  all  abbeys  which  came  to 
the  King  by  the  sUtute  of  27  U.  8.  came  unto  him  the  fourth  of  February, 
27  H.  8.  And  to  those  the  statute  of  31  H.  8.  does  not  intend  to  extend ;  for - 
in  every  branch  are  mentioned  only  the  abbeys,  &c.  which  came  to  the  King 
afifcer  27  H.  8.  And  although  this  clause  to  be  discharged  of  tithes,  in  the 
body  of  the  said  clause,  be  any  monasteries,  &c.  yet  it  is  after  the  said  late 
abbots,  &c.  and  abbots  are  not  mentioned  before  in  that  clause,  and  therefore  it 
ought  to  be  expounded  and  coupled  with  the  clause  before,  which  mentions 
and  intends  only  what  came  to  the  King  after  the  fourth  of  February,  27  H.  8. 
and  does  not  extend  to  abbeys  which  came  to  the  King  the  faurth  of  February, 
27  H.  8.  —  And  J0NE8  said,  although  it  be  no  statute  until  the  end  of  the  ses- 
sions when  the  King  assents,  yet  when  there  has  been  a  session,  it  shall  have 
such  relation  to  the  first  day  of  the  sessions,  that  they  vest  actually  in  the  King 
the  said  fourth  day  of  February,  27  H.  8.  that  the  Eang  shall  have  the  rents 
incurred  aha  the  first  day,  and  before  the  last  day :  and  if  they  be  paid  in  the 
interim  to  the  abbot,  they  shall  be  paid  again  to  the  King.  And  Jones  and 
B&AJfP8TON  relied  upon  a  Judgment  18  Jac.  in  the  Common  Bench,  betwixt 
Gerard  and  Wright,  (1)  where  it  was  held  upon  solemn  aigument,  by  Hobart, 
Winch,  «nd  Hotton,  Justices,  that  the  statute  of  31  U.  8.  does  not  extend  to 
abbeys  which  came  to  the  King  by  the  statute  of  27  H.  8.  And  that  in  this 
court,  in  the  case  of  Whitton  and  We$ton,  (2)  for  the  possessions  of  the  abbey 
of  Saint  John's  of  Jerusalem,  4  Car.  where  the  question  being,  whether  the 
aaid  abbey  came  to  the  King  bv  the  special  act  of  32  H.  8.  all  the  four  jus- 
tices agreed,  that  the  case  of  Gerrard  and  Wright  was  good  law,  that  the 
abbeys  which  came  to  the  King,  by  the  statute  of  27  H.  8.  were  not  within  the 
privilege  of  3 1  H.  8.  nor  to  have  the  benefit  of  that  statute.  —  And  Berkeley,  J. 
insisted  much,  that  this  privilege  to  be  discharged  of  tithes,  being  a  mere  per- 
s^al  privilege,  was  determined  by  the  dissolution  of  the  abbeys,  and  tied  only 
to  their  bodies  and  persons,  nor  can  be  revived  without  especiid  words,  which 
are  not  in  the  statute  of  27  H.  8.  And  that  although  the  statute  of  31  U.  8. 
extend  to  the  said  abbeys  suppressed  by  the  statute  of  27  H.  8.  yet  there  is  a 
saving  in  the  said  statute  of  31  H.  8.  of  all  rights  and  interests  besides,  to  the 
donors,  abbots,  &c.  Wherefore  for  the  reasons  before,  but  principally  for  that 
the  abbey  dissolved,  appeared  to  be  suppressed  by  the  statute  of  27  H.  8.  by 
the  opinion  of  the  said  three  justices,  it  was  adjudged  for  the  defendant )  and 
that  consultation  should  be  awarded. — [Croke.'] 

The  prior  of  Breadstall  was  seised  of  lands  in  the  parish  of  Breadstall, 
beyond  time  of  memory,  and  all  the  priors  held  them  b^ore  time  of  memory 

(1)  Ante,  289.  (S)  Ante,  340. 
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1635.  Monaraled  from  ih«  payttitM  of  dtlKt :  ike  taadi  eime  ^  dttMdMcm  to  Slag 
Henry  the  Eighth,  by  the  slaftnte  ^  4  Fbb.  27  H.S.  the  abbey  beiag  mmim  tiie 
▼alue  of  ;g200  [per  amnm]  :  the  King  granted  the  lands,  and  by  nmam  aon* 
veyuiceB  they  came  to  oae  Bet)tley,  Urbo  leaaad  them  i^  yaars  to  Sydown. 
Holmes,  the  ptfson  of  Breadstall,  sued  Sydown  ib  the  Bpirit»aleo«t  for  i^AicB, 
and  a  prohibition  was  obtained  upon  the  sunnise  $  upon  which  tbe  parson  de- 
marred,  and  prayed  a  consultation. 

This  case  was  argued  at  tile  bar  several  times  $  and  this  tietm  ii  was  aiyitfid 
upon  the  bench  by  the  justices.  Three,  namely,  BEAKPavoii B9  Jokbs,  and 
Bbrxlbt,  agreed  for  the  defendant,  that  a  proMbltkm  did  not  lie.  Cb«kb  i 
contnt. 

The  case  was  divided  bto  two  points.— The  int  Was,  a  pri«y  holds  lands 
^onerated  of  tithes  by  prescription:  the  lands  eome  to  the  hands  of  akyuMmt 
afterwards,  the  priory  is  dissolved :  whether  the  tenant  of  Hmso  laadsahaH  bava 
the  benefit  of  this  prescription  without  the  aid  of  any  statute  cr  ac*  of  pariia* 
ment.  The  second  question  was,  whether  lands  of  an  abbey,  wUdi  cama  ta 
the  King  by  the  statute  of  27  H.  8.  and  were  exonerated  of  ^faes  ia  the  bonds 
of  the  prior  by  prescription,  shaH  be  exonerated  in  the'handsof  iftie  King,  oraf 
his  patentee,  by  the  statute  of  27  H.  8.  or  the  statute  of  3 1  H.8.  ef  monasteriaa. 

As  to  the  fint  point,  all  the  judges  unanimously  resolved^  diat  theie  ware 
.  ^ee  manners  ofmsdiatgefrom  tithes  without  the  aid  of  anv  stalBte,vit.  I«by 
privilege  or  bull ;  2.  By  real  composition  and  prescription  m  modo  dssanandi; 
3.  By  general  prescription  in  mm  deckmmdo.  The  first,  namely,  by  privilege 
as  Templars,  Hospitallers,  and  Cistertittis,  who  were  exonerated  by  a  gcnenl 
council  (as  it  seems)  $  fer  it  is  said  by  Fanonmkm,  capHe  ex  parte  deomk, 
Q^odprtoUegmm  non  sohendi  dedmas  datur  in  apkejum  cmumaiCuim'iimukm, 
Hospitulariis,  et  Templanu  iohmmodb,  et  non  aim  moMchu  gmhuewnfm. 
2.  Several  abbeys  w)eie  cfisdia^ed  by  the  pope's  bull,  8<»ietimes  gmntad  to  sn 
order,  as  to  the  l^nemonstratenses,  or  to  a  paiticulflor  abbey ;  these  woro  pcs^ 
sonal  privileges,  et  ommafenmalia  prkUegia  (as  PdNornMtaa  there  taith)  cerfna 
hab€iUinierpretationem,einmtrttHsemUdetmdper9(mdadidiam,  If  tiierelm  a 
corporation  vdiich  had  such  aprivilege  were  dissolved,  or  its  lands  were  granted 
over  to  another,  the  privil^e  vras  gone,  and  the  grantee  or  feolSte  of  the  lands 
must  pay  tithes. 

2.  The  second  discharge  b  by' real  composition,  as  appears  by  the  Rtgiatai, 
fio.  38.  and  P.  N.  B.  42.  this  is,  when  a  sum  of  money,  or  lands^  are  given  to 
a  parson  by  the  assent  of  the  patron  and  <ndinary,  in  reoomaease  of  aH  ™inarr 
cf  tithes;  there  the  kmd  is  discharged  of  tithes  in  ^IpcGte,  and  the  modbs  is  Blade 
tithes :  and  if  the  lands  be  transferred  or  granted  to  another,  liie  feeiaa  or 
grantee  shaH  have  the  benefit  of  it :  for  where  tiie  land  is  disdiaiged  of  tithes 
in  specie^  there,  whoever  he  be  who  has  the  land  shall  have  the  benait  of  it, 
and  ujKm  the  ground  of  a  real  composition,  a  modiu  decimimdi  by  preaer^BCion 
is  mamtainable upon  a  presumption  that  there  wasa  real  composition,  which  is 
lost.  F.  N.  B.  41.  Regist.  36.  8  E.  4.  14.  and  2  Rep.  Bishopof  irtacde««Br*a 
case:(])  and  of  such  a  prescription  any  one,  who  has  the  lan^  Aall  taka  ad- 
vantage. 

3.  The  ^ird  is  a  dischaige  in  noa  decimmdt^  either  in  speeie  or  othenrae^ 
by  prescription,  of  wbtdi  an  ecclesiastical  person  cnly  was  capable,  as  appaaw 
in  the  Bishop  of  WfncheHer*t  case:  for  a  layman,  by  the  ooanoil  of  laiteiYM^ 
was  not  capable  of  tithes,  either  m  pernancy  or  in  dyschaige ;  bat  aa  acelaei 
astioal  person  was  capable  of  both,  and  was  not  bound  by  that  coaaciL 

And  thus  far  all  agreed ;  but  BBXKiiEy  vrent  fiEother,  and  sm)»  that  the  pre- 
scription must  be  intended  to  have  been  either  upon  a  privikget  or  upon  a  real 
composition  befcnre  tune  of  memory.  Privileges  were  the  more  ire4aent»  the 
other  rare )  in  the  present  case,  therefore,  it  must  be  presumed  that  it  was 
founded  upon  a  privilege  in  the  begmning ;  and  if  so,  it  will  fbHow  the  nature 
of  the  beginning,  namely,  a  privilege  5  and  all  priviteges,  as  was  said  before^ 
vmre  personal,  and  were  extinct  with  the  person,  and  therefore  the  prescripCsoa 
shall  be  extinet.    And  so  1^  held,  that  in  this  case  the  prescriptioB  was  per- 

(1)  Anii,  119. 
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Md  «stiBet  by  tike  dksefartkni  of  tke  ^otponA&aa,  «id  rndd  nol  be  «k-        ](»S5. 
tended  to  Ike  King  or  hie  patentee.  et »o%ir 

And  CmoKM  agreed,  that  if  it  Bhall  be  proiiamffd  to  be  open  the  groond  6f 

pmikge,  that  then  it  wis  gone;  but  he  said,  that  it  shall  be  presumed  to  be 

upon  a  leal  eonposition,  and  then  the  tenant  of  the  land  shall  have  4ie  benefit 

ot  it.    Bnt  he  gaie  no  reason  to  shew,  that  each  presumptioD  should  be  made. 

JoN£8  agreed  to  the  gromid  taken,  namely,  that  if  the  orescriptiaii  shooU 

W  intended  to  benpon  the  idea  of  a  priT^ege,  at  first,  then  the  preseription  was 

goiie,  and  determined  with  the  peiion.    And  BaAJfFareN  i^reed  to  this,  end 

that  it  was  a  stronger  presnmption  than  that  it  was  grounded  on  a  real  oon- 

poattion.    And  JoNsa  desired,  that  it  shoidd  be  taken  to  be  npon  a  seal  oom* 

poeitifin ;  for  though  a  prescriptiaa  in  aio^  iedmamH  by  payment  of  a  smn  of 

BBoney  was  good  npon  intendment  that  it  was  groonded  i^xm  a  real  oomposi* 

ti0n,  at  the  eommencement,  for  the  jpayment  <^  the  snm  is  good  evidence  of 

Ihats  yet  in  aacsi  decmmiio  this  ooes  not  hold)  and  so  it  is  resohed  in  tlie 

Biahopof  ffiacAei^scase,2B».  And  BniMraraif  and  JoMsa  said,  Khat  there 

amght  he  an  intendment  of  another  sort  ef  ooflsmeneement.    It  is  said  before, 

that  ecclesiastical  persons  were  capable  of  tithes  in  pernancy,  and  of  an  exone* 

ntionfoom  the  payment  of  tithes,  and  were  not  boand  by  any  canon  or  coun- 

oii:  th«tsnohthcaeforemightbe  the  eommencement  of  the  prescription;  and 

if  so,  it  is  persmal,  it  is  tied  to  the  chnrch,  ct  mm  ^grwdUwr  penommm:  when 

tharcfoie  the  land  goes  to  the  hands  of  a  layman,  the  prescffiptkm  is  gone, 

and  of  that  opinion  was  the  chief  justice  also.    Jowna  added,  that  inasBMwh  as 

a  layman  is  not  capable  of  a  prescription  in  noa  decmmndo  in  himself,  er  his 

ancestor^  he  cannot  be  capable  in  a  pteetimte.    So  that  the  three  justices  held, 

against  the  opinion  of  Caoui,  that  the  pririlege  of  pmscription  was  gone  by 

the  dissolution  of  the  abbey. 

As  to  the  second  question,  they  divided  it  into  two  conriderataons  i  Ifae  one, 
upon  the  staftnte  of  27  H.  8.  only  5  the  other,  npan  the  statutes  ef  31  H.  8. 
and  27  H.  8.  eoi9okitly. 

Cnou  fadd,  that  by  the  statute  of  27  H.  8.  this  prifilage  by  pnescrinlion, 
as  well  as  all  other  privileges  and  gempticps  ham  tithes,  was  reserveo,  and 
given  to  the  King  by  the  words  of  the  aet  It  gives  "  all  ijgbts,  intcresta,  and 
hereditaments,  and  that  in  as  large  and  ample  manner  as  the  abbots  held  them;** 
and  this  pri^fege  was  *'  an  her^tament,  and  a  right,  and  an  interest  $**  sod 
the  lands  were  given  ''  in  as  large  and  ample  manner  as  the  abbot  himself  had 
them  i'  and  he  held  them  disclmrged  of  tithes.  Also,  the  intention  of  tibe  aet 
was  to  give  the  privilege  for  these  abbeys,  as  wdU  as  other  abbeys,  whieh  came 
to  the  King  by  31  H.  8. 

The  thrM  other  justices  held,  that  thb  privil^e  was  not  preserved  nor  given 
to  the  King  by  this  statute;  far  the  words  of  tlw  statute  bmng  geneial  do  not 
eitend  to  this  particular  privilege,  whidli  is  not  any  dung  in  1^^,  or  interest, 
nor  ppoperiy  a  hereditament,  bnt  a  matter  of  disdiarge  mesely.  IbeBAarqnis 
of  wmchaUr*%  case,  3  Rep.  proves  this,  where  these  vmds, ''  rMt,  interest, 
hcfeditament,  and  in  as  an^  mannor"  in  an  act  of  padiamcnt,  &  not  extend 
toawritof  error,  or  right  of  action.  2.  No  such  intent  apnears  in  the  statute; 
for  if  the  legislator  had  had  any  such,  there  woald  haae  oeen  a  cbuae  of  ex- 
emption, as  th^  is  in  the  statute  of  31  H.  8. 

Cnonn  also  hdd,  that  admitthig  that  this  privilege  ss  not  preserved  and  given 
to  the  King  by  the  statute  ef  27  H.  8.  yet,  taking  the  statutes  of  31  U.  8.  and 
27  H.  8.  t^^er,  it  is  salted ;  for,  1st.  he  said,  the  words  of  31  H.  8.  extend 
to  it.  2d.  If  not,  it  is  within  the  equity  of  it.  As  to  Rewords,  abbeys  under 
£200  per  mm.  were  not  dissolved  until  after  the  end  of  the  parKsmwit  of 
27  H.  8.  and  thai  the  words  of  the  31  H.  8.  extend  to  all  abbeys  that  came  to 
the  King  after  4  Feb.  27  H.  8.  2.  Although  in  fiction  of  hiw,  a  statute  shall 
have  rehitioa  to  the  first  day  of  the  parliament,  yet,  in  troth,  nothing  is  settled, 
nor  is  it  a  perfect  statute,  until  the  pariiament  is  ended ;  and  that  was  afler 
the  4th  of  Feb.  27  H.  8.  so  that  the  words  of  31  H.8.  extend  to  it :  and  the 
King  shall  not  have  the  mesne  profits  accruing  between  the  commencement  of 
the  parliament  and  the  end  of  it.    3.  The  words  of  31  H.  8.  are  in  the  pur- 
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y)ew*'  aft  abVysy  *  witb<nit  diftinction.  Farther,  admittiog  that  tber  woidsdo 
not  extend  to  this  privilc^,  yet  by  equitv  it  shall  be  withm  the  t&teDt  of  the 
act.  For  the  intention  ^  the  statute  of  31  H.  8.  was  to  give  the  King  equal 
benefit  of  the  abbeys  given  by  the  27  H.  8.  as  by  31  H.  8.  and  all  were  within 
the  survey  o{  the  court  of  augmentations ;  and  it  was  to  encourage  purchasers,* 
which  goes  as  well  to  the  one  as  to  the  other.  And,  lastly,  Crokb  insisted 
upon  contemporary  exposition,  and  said,  that  several  jprohibitions  (1)  were 
granted  upon  these  statutes  in  the  beginning  of  Queen  Elizabeth's  reign,  and 
constantly  afterwards,  and  in  this  case  now  in  question,  between  Bery,  the 
owner  of  this  land,  and  the  parson,  a  prohibition  was  heretofore  granted  ; 
whereupon  he  concluded,  that  this  privilege  was  preserved  either  by  the  woids 
of  Uie  statute  of  27  H.  8.  or  by  the  equity  of  it :  and  if  not  by  diat  statute,  yet, 
by  a  conjunction  of  the  statutes,  it  is  given  by  the  words,  or  by  the  intent  of 
31  H.  8. :  for  the  clause  of  exemption  from  tithes  does  not  in  words  extend  to 
monasteries  dissolved  after  the  31  H.  8.  but  only  to  those  dissolved  before,  and 
yet,  (as  it  is  resolved  in  the  Archbishop  of  Cafi/er6»ry*scase,  2  Rep.  (2)  )  this 
clause  of  exoneration  firom  tithes  in  31  H.  8.  extends  by  equity  to  monasteries 
dissolved  afterwards. 

The  three  other  justices  were  of  the  contrary  (minion  in  both  points,  namdy, 
that  tibe  clause  of  discharge  ftom  tithes  in  31  H.  8.  does  not  extend  dther 
by  the  letter,  or  the  intent  of  it,  to  monasteries  dissolved  by  4  Feb.  [27]  H.  8. 
Berklbt  insisted  upon  two  reasons )  the  one,  that  the  right  of  tithes  de  merQ 
Jure  belongs  to  the  parson  of  the  parish )  and  when  the  abbeys  were  dissolved 
4  Feb.  27  H.  8.  the  right  of  tithes  was  revived  to  the  parson ;  and  those 
things  which  are  extinct  cannot  be  revived  by  the  general  words  of  the  act  of 
31  H.  8.  Secondly,  he  held,  that  the  parson  was  within  the  saving  of  the 
31  H.  8.  for  he  is  not  within  the  exception  of  the  saving,  namely,  '^  donor, 
"  founder,"  &c. 

JoNBS  did  not  rely  (as  he  said)  on  these  reasons ;  for,  if  monasteries  were 
spoken  of,  this  extends  to  abbeys  dissolved  after  27  H.  8.  and  before  31  H.  8. 
as  well  as  to  the  abbeys  dissolved  by  27  H.  8. ;  and  the  words  too  of  the  act 
are  express  to  give  dischai^of  tithes  i  all  discharges  were  within  the  intention 
of  the  act.  And  second,  the  said  clause  of  exemption  is  after  the  saving  ;  and 
the  saving  extends  only  to  things  befcve. 

Bbampstov,  C.  J.  said  nothkig  to  this  j  but  they  all  agreed  in  one  thing, 
that  the  31  H.  8.  does  not  give  any  aid  in  this  case ;  for  the  statute  speaks  in 
express  tenns  of  monasteries  aft^r  the  4  Feb.  27  H.  8.  which  came  to  the 
King ;  and  the  clause  of  exemption  was  intended  for  those  abbeys,  which  came 
to  the  King  by  force  of  that  statute,  and  not  to  oth^  lands  that  were  given  to 
the  King  before  or  afterwards  by  act  of  parliament ;  as  was  resolved  in  the 
Archbishop  of  Canierbunf^  case,  2  Rro.  for  Maidstone  college.  '^ 

JovEs  answered  Croks's  reason  :  YvnX,  That  the  abbeys  were  not  dissolved 
until  afiter  the  statute  of  27  H.  8.  and  be  said,  that  the  statute  of  27  H.  8.  adds 
a  much  stronger  clause,  different  fit>m  31  H.  8.  The  statute  of  27  H.  8.  gives 
to,  and  vests  in  the  King,  all  abbeys  and  their  possessions,  that  vrere  nnder 
200/.  per  annum  \  and  by  that  the  King  had  them  in  actual  possession,  without 
any  other  act  or  thing  to  be  done  ;  ana  some  of  those  abbeys  too,  as  appears 
by  the  act,  were  dissolved  within  a  year  before,  and  given  to  the  King  by  the 
act  in  possession.  .But  the  31  H.  8.  it  is  true  does  not  give  anv  abbeys  to  the 
King,  but  only  vests  in  the  King  the  actual  possession  ik  all  abbeys  which 
were  surrendered,  or  should  be  surrendered  5  and  without  such  surrender  they 
were  not  given  to  the  King.  But  Jonss  said,  that  though  this  be  tnie  m  the 
general,  yet  the  statute  in  particular  cases  gives  the  hmds  of  abbeys  to  the  King, 
as  of  those  abbeys  which  were  of  the  donation  or  foundation  of  common  per- 
sons, the  kmds  of  which  would,  by  the  dissolution,  escheat  to  the  founder,  if 

(1)  The  cases  referred  to  by  Croke  arc  with  that  which  is  called  Berry's  in  the  ttxt^ 

sUted  in  his  report,  and  are  7  Eliz.  Rot.  «.54.  In  aU  which  prohibitions  were  granted  upon 

and  Haymt,  in  B.  R.  P.  V  Eliz.  Rot.  the  snrmise  that  the  lands  came  tn  the  crown 

328.  Ccgall  and  Fairfax,  in  B.  R.  P.  37  Eliz.  by  the  sUtute  of  S7  H.  8» 
Smith  and  Pattnson,  and  in  40  Eliz.  Rot  679.  (J)  Ante,  US, 

Bcrlcy  and  Walter,  which  is  the  lame  case 

there 
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there  had  been  no  act ;  but  the  statiite  of  3i  H.  8.  gives  the  lands  to  the  1635. 
King  in  that  case;  so  that  Croke*s  first  obj/ection  is  answered.  As  to  the 
xelation  of  the  act  ci  parliament^  they  said^  thsCt  it  shall  have  relation  to  every 
purpose  to  the  first  day  of  the  parliament^ .  and  shall  vest  the  land  that  day  in 
the  King,  and  the  King  shall  have  the  mesne  profits  iiom  the  first  day  of  the 
parliament.  And  this  was  agreed  by  several  authorities :  see  Partridge  and 
Croker^  case,  in  Comm.  33  H.  6.  Pilkingtan's  case,  &c.  And  JoNsa  said, 
that  the  words  of  the  act  go  only  to  abbeys  dissolved  after  the  4  Feb.  27  H.  8. 
for  the  preamble  of  the  act  speaks  of  divers  abbots,  priors,  &c.  of  the  said 
monasteries  and  priories ;  and  there  is  no  mention  of  any  other  monasteries 
hut  those  which  were  dissolved  after  4  Feb.  27  U.  8.  and  tiiough  in  the  ban- 
ning the  words  be  general,  all  monasteries,  priories,  &c.  yet  this  is  restrained; 
for  the  patentees  shall  hold  the  lands  exonerated  of  tithes,  free  as  the  said 
abbots,  and  priors,  &c.  held  them ;  and  the  said  abbots  ai^  only  the  abbots  of 
the  said  houses  mentioned  in  the  preamble,  and  those  were  abbeys  that  were 
dissolved  after  4  Feb.  27  H.  8.  And  as  to  the  case  urged,  that  the  said  clause 
was  taken  by  equity,  out  of  the  Maidstone  college  case,  that  was  for  another 
reason  ;  for  there,  though  the  abbeys  were  dissolved  afW  31  H.  8.  yet  those 
were  vested  in  the  King  by  that  act  -,  and  it  was  the  intent  of  the  statute  to 
give  equal  benefit  in  monasteries  dissolved  after,  as  to  those  which  came  to  the 
King  by  that  statute ;  but  here  there  does  not  appear  to  be  any  intention  to 
extood  thi&  clause  to  another  act  of  parliament  made  before,  no  mention  being 
made  of  it,  but  rather  an  absolute  exclusion. 

As  to  contemporary  exposition,  and  precedents,  it  was  answered,  that  the 
rule  of  contemporary  exposition  does  not  hold  in  ammbus;  for  in  the  Archbishop 
of  Canterbury's  case,  the  contemporary  exposition  was  i  contrd  ;  but  there  was 
no  express  resolution  on  the  point  until  that  time,  and  upon  great  debate  the 
exposition  was  altered.  And  in  our  case  there  is  no  resolution  ^  amtrd  before. 
And  as  to  precedents,  it  was  answered,  that  many  of  these  points  pass  svb 
silentio,  but  there  is  no  direct  j udgment  on  the  other  side.  It  was  resolved  and  ad- 
judged in  fFright  and  Gerard's  case,  J  8  Jac.  C.  B.(  1 )  that  the  statute  of  27  H.  8. 
does  not  preserve  the  privileges  of  exemption  from  tithes ;  and  31  H.  8.  does 
not  give  or  preserve  any  such  privileges  in  case  where  abbeys  came  to  the  King 
by  the  27  H.  8.  In  the  same  manner  both  these  points  were  resolved  in  the 
exchequer,  4  Jac.  in  the  case  of  Ward  and  Clarke,  And  in  the  amiment  oC 
Weston  and  W/dtton,  (2)  in  this  court ;  it  was  agreed  accordingly,  by  Hide, 
DoDDjsminoB,  Jones,  and  Whitlock.  They  conduded,  therefore,  that  a  con- 
sultation riiould  be  granted  to  the  defendant. 

In  this  case,'  in  short,  these  points  were  resolved :    1.  That  an  abbot  or 
ecclesiastical  person  may  prescribe  in  non  dedmando :  but  when  the  corporation  ^ 
is  dissolved,  or  when  the  corporation  grants  the  land  to  a  layman,  such  layman 
shall  not  have  the  benefit  of  the  prescription )  for  it  was  penonal  to  the  abhot. 

2.  It  was  resolved,  per  totam  curiam,  that  this  privilege  by  prescription^  and 
other  personal  privileges,  by  bull  or  order,  belonging  to  abbeys  which  were 
^under  200 /.  per  annum,  and  dissolved  by  4  Feb.  27  U.  8.  were  not  preserved 
and  given  to  the  King,  or  his  patentee,  by  that  statute. 

3.  That  privileges  by  prescription,  or  by  order  or  bull,  are  preserved  by  the 
clause  of  31  H.  8.  and  neither  the  King  nor  his  patentee  shall  pay  tithes. 
But  this  extends  only  to  monasteries  dissolved  after  4  Feb.  27  H.  8.  and  there- 
fore the  lesser  abbeys,  under  200/.  [per  annum]  which  were  dissolved  by  4  Feb. 
27  H.  8.  are  not  included  within  the  said  clause  of  31  H.  8, — [/one*.] 

(1)  Ant^,  <89.  («)  AHti,  340. 

H.  1 1  Car.  B.  R.   Earl  of  Hertford  v.  Leech. 
[MS.  Calth.  No.  36.  fo.  104.  W.  Jo.  387.]    2  Gw.  486. 

THE  plaintiff  deckres,  that  whereas,  E.  6.  23  July,  I  E.  6.  was  seised  of  The  King  being 
the  forest  of  Savemack,  in  the  county  of  Wilts,  whereof  eight  acres  of  ^^^"^^ 
pasture,  called  Earl's  Heath,  are,  and  time  out  of  mind  have  been,  pared  in  fee,  .^  Unded- 
in  right  of  his  crown  of  England ;  and  whereas  the  said  late  King  E.  6.  and  inondo,  but  sach 
sU  his  progenitors,  late  Kings  of  England,  were  seised  of  the  forest  aforesaid,  a  privilege  is 

with 


personal,  et  non 
^reditur  per- 
sofiom;  there- 
fore where  a 
forest  had  been 
discharged  of 
tithes  for  time 
immeraorial 
whilst  in  the 
hands  of  the 
crown,  it  was 
held  that  a 
grantee  should 
not  have  the 
benefit  of  the 
prescription. 
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with  the  fliptmrteiianc«8  thefeof^  &c.  in  fee^  m  in  tig^t  of  tibe  prnm  of 
England^  and  the  said  eigkt  acres  of  pasture,  calkd  Earl's  Hcsakb,  tone  cfo^  of 
mind^  l»d  faiolden  and  enjoyed,  acquitted,  discharged,  freed,  and  ftbn^egeA  of 
and  from  the  payment  unto  the  proprietor  or  fiarmer  of  the  rectory  of  Bvhage, 
of  any  tithes  whatsoever,  of,  from,  and  upon  the  said  eight  acres  of  paatutv, 
with  the  appnrtenances  or  any  part  thereof,  yearty  for  m1  the  time  afaiessdd 
growing,  happening,  renewing,  or  arriTing :  and  the  said  £.  0.  being  of  ^ 
forest  aforesaid,  whereof,  &c.  in  form  aforesaid  seised,  aad  holding  the  aforesaid 
eight  acres  of  pasture  acquitted,  discharged,  freed,  and  privileged  of  and  from 
the  payment  to  the  proprietor  or  farmer  of  the  rectory  of  att  msnoer  of  tithes 
growing  or  renewing  in  the  said  eight  acres  ;  on  23  July,  1  B,  6.  did,  vnder 
his  great  seal  of  England,  grant  the  said  forest,  wiUx  all  liberties  and  privileges 
to  the  said  forest  belonging,  unto  Edward  duke  of  Somerset,  and  the  hdrs 
male  of  his  body.  Edward  duke  of  Somerset  died,  and  the  stid  fomt 
descended  unto  the  said  Edward  earl  of  Hertford  :  25  May,  13  Ja.  Edwaid 
'  earl  of  Hertford  made  a  lease  for  five  years  of  the  eight  acres  to  Fnnicis  Noy, 
the  plaintiff.  The  statute  of  2  E.  6.  enacted,  that  no  person  shorid  sne  or  be 
compeSed  to  give  or  pay  any  tithes  for  any  maimer  of  lands,  tenemeats,  or 
hereditaments,  which  by  the  laws  and  statutes  of  this  realm,  or  by  any  pri- 
▼ileges  or  prescription,  were  not  chargeable  with  the  payment  of  any  titlbes>  or 
which  were  discharged  by  any  real  composition  ;  the  ei^t  acres  by  prescrip- 
tion time  out  of  mind,  by  the  laws  and  statutes  of  Uds  reidm,  were  not  dmsge^ 
able  with  the  payment  of  any  tithes  unto  the  proprietor  of  the  rectory  of 
Burbs^,  but  freed  and  discharged  from  the  payment  of  aU  mamm'  of  tithes 
nnto  the  said  proprietor  of  the  rectory  of  ^nrbage ;  l^at  (lie  deimdant  had 
libelfed  against  him  for  tithes. 

To  this  declaration  the  defendant  demurred. 

So  as  the  mens  question  in  this  case  is,  whether  this  was  sudi  a  diachaige 
of  payment  of  tithes  in  King  Edward  VI.  as  that  the  patentse,  after  aueh  time 
fts  the  King  has  granted  the  forest  unto  him  and  his  heirs,  shall  be  capable  of 
this  discharge  of  tithes,  and  shall  be  discharged  of  payment  of  tithes.  And  1 
[CaUhorpe]  conceive  that  it  is;  for  this  &c^rge  of  payment  of  tithes  of  the 
forest  of  Savemack,  that  was  in  the  King,  vras  a  real  discha^  of  payment  of 
tithes,  and  not  a  personal  privilege  ;  and  it  being  a  real  discharge,  and  not  a 
personal  privilege,  the  patentee  is  as  well  capable  of  the  same  as  tibe  King 
himself  was,  daring  the  time  that  the  forest  was  in  the  hands  of  the  King. 

M.  1 1  Car.  Sy£wn  ▼.  Holmes.  (1)  In  that  great  case,  that  was  so  sotamdy 
argued  in  this  court  by  all  the  judges,  although  it  was  adjudged,  tfiat  where 
ihe  abbey  came  unto  the  King  by  the  statute  of  27  H.  8.  and  the  prescription 
was,  that  the  abbot  and  his  predecessors  had,  time  out  of  mind,  been  diacbnged 
of  payment  of  tithes,  yet  this  prescription  would  not  serve  ^  tarn  upon  Um 
statute  of  27  H.  6.  because  it  should  be  taken  to  be  a  personal  pririlegi^ 
whereof  none  was  capable  but  the  abbot  himself;  but  it  was  there  agreed  by 
all,  that  if  the  discharge  of  payment  of  tithes  had  been  a  real  dMrnrge,  aa^ 
if  there  had  been  a  red  composition,  or  something  given  feimesly  in  Ikm  «( 
those  tithes  ;  there  the  discharge  should  have  gone  with  the  land,  so 
soever  had  the  land  should  be  discharged  of  payment  of  tithes; 
unto  the  Register  38.  and  F.  N.  B.  41. 

And  for  the  proof  that  this  is  a  real  discharge,  I  conceive  it  will  be 
to  shew,  that  the  settling  of  payment  of  tithes  in  this  Idnedoai  of  Ea^and,  is 
merely  grounded  upon  decrees  and  upon  councib ;  for  althoi:^  tidM  were 
paid  in  some  kind,  yet  the  settling  of  parochial  rights,  and  fixing  of  payment 
of  tithes  upon  the  parson  of  that  psrnh  where  tire  Isnd  did  lie,  was  made  by 
decrees  and  councils. 

Seld.  Hist,  of  Tithes,  81.  It  is  said,  that  the  parochial  priests  had  not  at  first 
such  a  paitlcnlar  interest  in  the  profits  reoeh^  by  oblations,  as  of  latter  tiiMS ; 
for  all  that  was  received  wheresoever  in  the  bishopric,  was,  as  a  oommon  tria- 
sury,  so  to  be  dispemed.  One  part  was  allowed  to  the  maintenance  of  the 
ministry,  oot  pf  which  every  parochisl  minister  had  his  sidary,  by  mootiily 

(1)  ifiite,  383. 

pay 
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pay  in  the  finft  four  himdred  yean ;  anolbertothe  nlief  oftbepoor,  tick^  and 
stranger }  a  third  to  the  reparation  of  churches  ^  and  a  fourth  to  the  bishop, 
QmeiL  Amtioch.  103  &  104.  and  Urban,  c.  12.  ^2.  c.  26.  Sjfnod.  Rom.  sub. 
P.  P.  c»  5.  and  Gelqf.  Decret.  c.  27. ;  and  at  the  firsts  the  word  pantda  or 
parish,  at  first  denoted  a  whole  bishopric,  (which  is  but  as  a  great  parish)  and 
aignified  no  otherwise  than  diocese  $  but  afterwards,  being  confined  to  what 
our  Gomiaon  languaoe  restrains  it,  the  curates  of  those  parishes  were  such  as 
the  bishop  appointed  to  have  under  him  the  cure  of  souls  in  them ;  and  those 
sire  they  whoiD  the  old  Chrcek  ixnincils  caU  [irpccrjSvrcpoc  €Wix^ptoi,  or  ec  f r  race 
v«pcuc«  or  cv  rcuc  Kt/ffiaiQ  wptofivrtpot,"]  presbyteri  porocAuMt,  within  the 
Iridbopric.  These  had  their  parishes  assigned  them,  and  in  the  dnurches  wheie 
they  k^  the  cure,  the  offenngs  of  devout  ehristians  were  received,  and  dis- 
posed of  in  maintenance  of  the  clergy  and  relief  of  distressed  persons,  by  the 
(Ecotumn,  deacons,  or  other  officers  thereunto  appointed  under  the  bishop, 
CtmdL  GoHgr.  Com.  67.  and  Ckalced.  Can.  204. 

Id,  58.  C^o^  Matisc.  Can.  5.  A,  D.  586.  Lega  divuue  consviaUea  sacer" 
doiiim  ae  mmutris  ecclesiarum  fro  hareditarid  portione  onuupopuio  protcepemnt 
dedmoi  Jructuum  suorwn  has  sacris  prastare,  ut  nuUo  laborc  impediti  per  rts 
ilUgUimas  spmtwdibus  possmt  vacare  minUteriis  ;  quas  Uges  christianorwn  am' 
gfries,  longis  temporibm  oustodiret  intemeratas,  Unde  stahdmus,  ut  decinuu  ecck' 
masikas  omnis  populus  inferat,  qmbus  sacerdotes  out  nr  paxipervm  vsum,  out  m 
a^wonm  r^dsmptkmem  erogaUs,  suis  orationibus  pacem  popvlo  ac  salutem  tm- 
petraU. 

Id.  72.  Quicunque  decmam  dbstrahit  de  ecclesid  ad  qwun  per  justiHam  dart 
dskety  et  earn  prasmnpiuosi,  out  propter  numera  aut  anucUiam,  vd  aiiam  qwtmUhet 
cecasioaem,  ad  aUam  ecdesiam  dederitf  d  comke  vel  d  ndsso  nostra  distrmeatur 
vei  tpisdem  deemat  quaxtitatem  cum  sud  lege  restUuot.  Leg.  Longobard.  tib.  3. 
Hi.  3.  c.  7.  So  another  was  made  against  perK>BS  under  pain  of  deprivati<»i, 
that  they  should  not  persuade  parishioners  to  come  to  their  churches,  et  suas 
dedmas  mbi  dare.  Benedict.  livita.  lib,  7.  c,  141.  With  it  agrees  die  com- 
plaant  about  the  same  time  in  the  council  of  Pavia  against  such  as  used  to  give 
their  tithes  aUis  eccUsOs  pro  Hbitu,  And  many  express  examples  are  of  such 
grants  node,  not  otherwise  than  as  of  rent-charge  aibitrarily  created.  Synod. 
Tiamens.  c.  16.  q.  1.  c,  in  sacris  Canonibus,  b6. 

And  although  put  of  any  continuance  alone  of  voluntary  payment,  a  kind  of 
parochial  right  (which  also,  by  the  laws  of  the  time,  every  rector  should  have 
eijoyed  in  the  territory  where  he  dispensed  the  sacraments)  were  created ; 
yet  Qonsecrations  ef  tithes  (not  yet  established  by  a  civil  title)  made  to  the 
chmch  of  another  parish  at  the  lay-owner*s  choice,  were  practised  and  con- 
tinned  in  lc»ee  ^  as  may  plainly  be  collected  out  of  an  old  law  made  (but  not 
put  in  eefiecntion)  for  punishment  of  such  consecrations  by  compulsion  of  the 
party  to  restore  to  the  church  the  quantity  of  the  tithe  so  aliened. 

Lmdaf./a.  117.  ^..3.  Deloeato  et  conducto,  ver.  "  portiones,'*  Hcspartumes 
poinenmi  peroemsse  ad  locum  relighsum  de  eoncessione  etiam  laid  cum  solius 
dsmscsmd  ctmsensu  de  dcdrrns  vdproveniibus  quas  Uncus  talis  ab  ecclesid  alid  kabuU 
it^  feodum  ab  antifiio.  £t  hoc  ventm,  si  tales  portiones  dedmarum  eis  donaiw 
Juinmtanie  condbum  Lateranense^  quod  ceUbratumJuU  anno  Domini  1 1 79,  tem^ 
pore  Akatmdri  tertU,  qmfuit  Senensis.  Nam  ante  iUud  concilium  bencpotuenmt 
laiddedmas  infeudum retinere,  et  eas  aUeri  eceksimvd  monasteno  dare;  non 
tmnen  poet  tempus  dicH  condlii. 

2  Rep.  44.  Bishop  rf  Winchester's  case  (I}. — ^It  is  resolved,  that  a  mere  lay- 
man that  was  not  capable  of  tithes  in  pernancy,  was  yet  capable  of  the  discharge 
of  tithes  at  the  common  law  in  his  own  land,  as  well  as  a  spiritual  man :  for^ 
by  the  cfwimon  law,  the  parson,  patnm,  and  ordinary,  might  have  discharged 
a  parishioner  of  tithes  in  his  own  land  $  or  the  parishioner  might  have  given 
part  of  his  land  to  the  parson  for  discharge  of  his  tithes  in  the  residue.  8  E.  4. 
14.  Register  38.  And  there  it  is.  said,  that  it  is  comm^y  said  in  our  books, 
that^  before  the  council  of  Laterau,  every  man  might  have  given  his  tithes  to 
any  eeelesiastical  person  that  he  would. 

(i)  Anti,  U9. 
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7  E.  6.  Dy.  84.(1)  A  portion  of  tithes  is,  where  a  msa  hath  any  profit  of 
tithes  within  the  parish  of  another  parson  or  vicar.  And  the  original  of  it  is 
ante  condUum  Lateranense,  quo  tempore  Ucebat  vnicuiqve  dtstribuere  et  solvere 
Uberi  pro  Ubitu  suo  decimas  suas  seu  aUquam  portionem  inde  cuicunque  eodesue 
secundmn  meliorem  disCretionem  guam,  and  there  was  no  restraint  to  any  church 
or  parish  in  certain.  So,  hy  continuance  it  accrued  to  a  right  or  Ijtle ;  and 
this  was  so  given  for  prayer  or  devotion.  [8]  Ass.  pi.  25.  agrees  with  this. 
44  £.  3.  5.     Selden,  231.  notes  the  council. 

10  H.  7.  18.  Before  the  council  of  Lateran  every  man  might  give  his  tithes 
unto  any  curate  ;  at  which  time  it  was  decreed  by  the  same  cooncil,  that  from 
time  to  time  no  man  should  grant  or  give  his  tithes,  hot  to  his  proper  curate. 

7  E.  3.  5.(2)  By  Herk.  The  tithes  that  are  out  of  auy  pari^  mav.not  now  be 
granted  to  whom  a  man  wills  ;  for  the  bishop  of  the  place  shall  have  them. 
And  it  is  against  reason,  that  a  man  may  not  give  his  alms  unto  whom  he  will. 

Seld.  76,  The  bishop  of  Xaintonge  maintained,  that  no  church  lands  were 
to  pay  tithes  to  any  church.  And  Godfrey,  abbot  of  Vendosme,  sharply  cor^ 
rects  him  in  an  epistle,  saying.  Nobis  dictwn  est,  quia  didtiSj  qubd  ecclesia  man 
debet  dedmam  dare.  Hoc  verum  est,  vbi  ecclesia  mhil  habet  in  pantdd  (dterims 
ecclesuej  ubi  vero  ecclesia  in  alterius  ecclesuB  paracid  possessionem  oHquam  kabet^ 
vel  quippiam  quod  dedmari  debeat,  ibi  ecclesia  ecclesuB  dedmam  reddere  debet,  si 
illudjusti  posstdere  desiderat, 

Hil.  9  Ja.  A  iree  school  is  built  upon  part  of  the  churchyard  of  Paul*s,  in 
London :  tithes  shall  not  be  paid  of  it  unto  the  parson  of  St.  Faith's  :  for  ecclesia 
ecclesict  decimas  nan  solvit, 

Hil.  37  Eliz.  B.  R.  A  vicar  is  endowed  de  mmutis  dedms:  he  shall  not  have 
the  small  tithes  of  the  glebe  of  the  impropriate  parsonage ;  insomuch  as  this 
was  discharged  before  in  the  hands  of  the  parson.  But,  if  the  glebe  come  into 
the  hands  of  a  layman  severed  from  the  appropriation,  tithes  shall  be  paid  of  it 
both  unto  the  parson  and  unto  the  vicar. 

Seld.  112.  Infeodations  of  tithes  unto  laymep  were  ordinary  until  the  coancil 
of  Lateran  holden  1078,  at  which  time  the  canon  was  made,  Decimas  quasin- 
usum  pietatis  concessas  canomca  auctoritas  demonstrate  d  laids  possideri  apostolicd 
auctoritate  prohibemus.  Sive  enhn  ab  episcopis,  vel  r'egibus,  vel  qvibusltbet  per- 
soms  eas  acceperint,  nisi  ecclesia  reddiderint^  sciatit  se  sacrilegU  crimen  incurrerr. 
And  this  in  the  same  syllables  is.  iterated  in  the  general  council  of  Lateran 
holden  in  1 139. 

Id.  l\  7.  Princes  sometimes  joined  with  the  bishop  to  bring  in  the  payment 
of  tithes,  that  thereby  themselves  might  have  beneficial  infeodations  of  them 
from  the  church.  But,  as  princes  made  infeodations  out  oi  their  own  demesnes, 
or  their  own  churches,  so  other  private  lay  persons :  and  the  clergy  sometimes 
of  tithes  already  vested  in  them,  and  sometimes,  it  seems,  out  of  their  <k- 
mesnes.    Schaffi-aburg.  A.  D.  1073. 

Id,  284.  It  appears  that  in  1 1  H.  3.  a  special  grant  was  made  by  the  King, 
that  tithes  of  hay  and  mills^  should  be  paid  thenceforth  in  all  Ms  demesne  lancb, 
which  before  then  had  not  been  paid.  Dominus  reXy  saith  the  patent,  de  coH" 
alio  arckiepiscoporum  et  episcoporum  suorum  concessity  ut  decimct  feeni  et  mokn- 
dinorum  de  singulis  dondnids  suis  in  regno  suo  de  ccetero  pmstentur,  Et  man-  . 
datum  est  ballivis  de  Corshamy  qubd  de  dondnico  suo  de  Corskam  dedmas  faan 
ecclesia  de  Corskam  danfadant,  T.  R,  apud  Westmonast.  xlviiL  die  MaU.  Rot, 
claus.  11  H.  3.  p.  1.  m.  9.  m  dorso.  And  according  to  this  were  divers  dose 
writs  sent  out  in  the  following  years,  as  appears  by  12  H.  3.  m.  7.  in  dorso,  4" 
claus.  17  H.  3.  dorso  16.  ^  dors,  claus.  20  H.  3.  m.  24.  ^  ckus,  21  H.  3. 
m.  10, 

Id.  285.  33  E.  1.  in  the  petitions  of  the  parliament,  De  persoms  et  vicarOs 
petentibus  dedmam  in  Comuoid  ubi  rex  solvit  annuatim  episcopo  Exoniend  pro  de- 
,dmd;  ita  responsum  est,  Fiat  sicut  consueoit  tempore  comitis  et  regis.  The  eari 
and  King  meant  are  E.  1 .  and  H.  7. 

Rjoi.  Pari  4  H.  3.  m.  1.  4*  claus,  5  H.  3.  m.  6.  The  bish<^  of  Exeter  had 
the  tithes  of  the  profits  or  rent  of  the  stannaries  there  anciently  given  and  paid 
to  him. 

(1)  Ante,  51.  (J)  AnU,  14. 
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'  SeM.  435.  A  writ  <]i  scire  facias  was  grantable  anciently  for  tithes  before  the         1636. 
statute  o£  18  E.  3.  c.  7.  upon  patents  of  ti&es  legally  granted  by  the  King,      MxaTfoxi^ 
when  against  the  grant  any  clergyman  *by  the  canon  law  took  them  from  the 
patentee. 

/d.436.  21  H.  3.  m.  19.  Hot.. clous.  Rot.  Pari.  8  E.  2.  Rot.  23.  Per 
pftitumem  m  consHiOy  the  abbess  of  Godstow  hath  a  writ  directed,  Custodi  equUii 
stti  de  fVoodstocky  SfC.  which  relates,  that  ex  parte  dUectce  nobis  in  Christo  Abba- 
iisstt  de  Godestaw  per  petiHonem  suam  coram  nobis  in  coiidUo  nostro  exkibitam^ 
nobis  est  ostensum^  jubd  cwn  per  cartas  progenitortan  nostrorum  quondam  regum 
jinghce  concesswn  sU  ei,  qubd  ipsam  dedmam  omnium  in  manerio  nostro  de  Wode^ 
stokt^  et  parco  nostro  ibidem  per  annum  renavantium  perc^fiat  et  haheat ;  prcetextu 
oijus  the  abbess  and  her  predecessors  had  enjoyed  it;  and  that  the  bailiff  kept 
from  her  the  tithe  of  the  colts  bred  in  the  same  park ;  wherefore  it  commands 
him  to  restore  them,  if  they  be  so  due. 

P.  7  J.  in  the  exchequer.  Sir  Carew  Rarvleigh  againgst  the  vicar  of  Giiling^ 
kam.  The  case  was  thus :  the  Ticar  libelled  against  the  keeper  of  the  forest  of 
GiUingham  for  tithes  of  beasts  agisted  within  the  forest  of  GiUingham  ;  and 
upon  a  surmise  made  of  the  special  matter,  and  of  the  payment  of  Ss.  by  the 
year  in  satisfaction  of  all  manner  of  tithe,  a  prohibition  was  granted.  And  it 
was  resolved,  that  the  King  was  not  to  pay  tithes  for  any  part  of  his  demesnes, 
except  they  have  used  to  pay  tithes  of  the  same  land ;  and  a  judgment  in 
31  Eliz.  was  cited  to  be  accordingly.  And  the  beasts  being  agisted  whilst,  the 
forest  was  in  the  bands  of  the  King,  no  tithes  are  to  be  paid  of  it.  But,  of 
beasts  commoning  in  the  chase  of  the  King  tithes  shall  be  paid ;  and  farmers 
of  the  King  for  life  or  for  years  shall  pay  tithes ;  but  not  tenants  at  will  of  the 
demesnes  of  the  King. 

HiL  37  Eliz.  B.  R.  in  the  case  of  the  Earl  of  Shrewsbury.  A  surmise  was 
made,  that  Cashiobury  (1)  had  been  the  hoase  of  the  King,  and  that  the  house 
was  out  of  every  parish ;  and  a  prohibition  was  granted  upon  this  surmise. 

Seid.  351.  Henry  the  Second  gives  to  the  church  of  Saram  divers  churches 
with  tithes,  and  among  them,  Ecclesiam  de  Dumefordd,  Src.  et  omnes  dccimas 
de  Novd  Forestdj  et  de  Panetot,  et  de  Bucholt^  et  de  Jndeverdy  et  de  Hvsbumd, 
et  omnibus  Jbrestis  meis  de  WUteshre  et  de  Dorset^,  et  de  Berkshire,  de  omnibus 
rebus,  scilicet,  dejirmd,  de  pannagio,  de  herbagio,  de  vacds,  de  caseis,  de  porcis,  de 
equabus,  et  omnes  dedmas  de  omni  venatume  prcedictarum  forestamm,  exceptd  dc' 
amA  HUus  venationis  quce  captafuerit  cum  stabUia  in  Forestd  de  Whtdleshord,  S^c. 
What  the  bishop  had  yeariy  by  reason  of  this  grant,  may  be  seen  in  Rot.  clans. 
5  H.  3.  m.  14.  And  for  grants  from  the  King  of  the  tithe  of  venison  other 
examples  are  obvious ;  as,  of  the  forests  of  Essex  to  the  bishop  of  London  by 
King  John,  and  of  others  anciently,  &c.  Rot.  Chart.  6  Jokannis,  ch.  107. 
m.  12.  11  H.  3.  p.  1.  m.  5. — 4  H.  3.  Rot.  clans,  p.  1.  m.  2.  and  Rot.  chtus. 
17  H.  3.  m.  4.  a  grant  was  made  of  the  tithe  of  the  venison  taken  in  the 
forests  in  Northamptonshire  to  the  abbot  of  Bury. 

Id,  364.  Inter  fasdculos  petitionum  parliament.  6  E.  1 .  in  arce  London. 
Nicholas  of  Cranford,  parson  of  GiUingham,  complained  unto  the  King,  Qubd 
cmnfaresta  domim  regts,  ibidem  sita,  sit  infra  p^rochiam  suam^  qubd  dominus  rex 
decmmnfxni,  venoHonis,  pannagO,  et  ahorum  precentuum  ^siusforestce  de  gratid 
ei  pro  salute  ammm  suet,  et  animarum  predecessorum  suorum  ecclesik  su<e  cm  de 
jure  commmd  debentur  pUnk  sokiprcecipiat  secundum  formam  suppKcationis  et  ex- 
hortaHoms  apostoUca  porrectam  domino  R.  apud  GsUingkam,  quando  fwt  ibi'  ad 
natalem.  Did  not  soibe  sach  thing  coming  from  Rome  about  the  time  of  the 
council  of  Lyons,  make  die  monks  think  it  a  thing  agreed  upon  in  that  council  ? 
It  seems  here  too,  that,  in  the  King's  case,  parochial  right  of  tithes  was  not 
every  where  settled,  alUiough  the  tithes  were  increasing  in  a  parish. 

Id.  444.  7  H.X  Rot.  chius.  p.  1 .  m.  6.  The  King  directs  his  writ  to  Brian 
de  Insula,  keeper  of  the  forest  of  Sherwood,  telKng  him,  that  pro  salute  aninue 
domim  Johanms  regis^  patris  nostfi,  concessimus  monachis  de  Basingwere,  quod 
perdpiant  Mc  vice  usque  adfestum  S.  Mickaelis,  anno  regni  nostri  vii,  dedmas  de 

(t)  The  name  of  the  place  u  doablfnl. 
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bkdii  MMMorw  m  dtfauo  mo$tro  inter  Blakebroc  4*  Gla$9op,  ei  id»  WfUt  moHda- 
mvif  quod  ipi^s  immacio$  Adc  vice  sine  impedimento  penmiiatis  dedmae  fradictas 

percipere. 

Id.  445.  So  in  Rot.  daua.  5  H.  3.  p.  2.  membr.  14.  the  bUhop  of  SalUbwy 
hath  fifty  shiilkigs  yearly^  nomine  deciaut,  out  of  New  Forest,  which  Henry  tl^ 
Second  had  granted  to  hit  church  by  the  n^me  of  omnes  dednuu  de  Naod 
jPorestd.  Cart.  Antiq.  C.  C.  m  dors.  10.  in  arce  London.  In  Rot.  pat.  1 1  H.  3. 
m.  5.  p.  1.  Eustace,  bishop  of  London,  hath  the  tithe  of  the  King's  YenisoD^ 
taken  in  the  forest  of  Essex,  according  to  ELing  John's  grant,  by  writ  directed 
unto  the  foresters  and  baiH£Es  of  that  county. 

Id.  446.  Mich.  9  &  10  H.  3.  Rot.  15.  in  arce  London,  in  «a  attadimeni 
upon  a  prohibition  by  John  Fitz»Robert  agunst  PkH^  of  Arden,  deik,  in  the 
pleading  allows,  that  for  tithe  of  hay  and  mills  the  prosecution  in  the  spiritual 
court  was  lawfiil  3  but  he  further  saith,  that  de  dedmd  bestidforeitiE  cum  imfkr 
dtavii  contra  prohilntioitem.(\)^^l  6  H.  3.  m.7.  Rot.  pat.  the  King  sent  bis  com- 
mand to  the  constable  of  Windsor  castle,  that  the  church  of  St.  John  in  Wind- 
sor should  have  dednuu  gardim  regis  de  Windkshoru, 

Id,  366,  367.  Rot.Pail  18  £.  1.  (2)  in  Receotu  Scaccam,  Ralph,  bishop  of 
Carlisle,  petit  versus  eccksict  priorem  de  K€arlid  decmas  duarum  plaeeantm  terrtR 
of  the  new  assarts  in  the  forest  of  Inglewood,  whereof  the  one  is  called  Linth- 
wait,  the  other  Kirkthwait^  gua  sunt  infra  Uamtes  parocMa  ecclesia  sum  de  Aspn^ 
terikf  Stc.  and  lays  by  prescription  in  Us  predeoesson  the  tithes  of  the  penaage 
there,  befoie  the  assutuig  or  culture.  Henry  of  Burton  alao^  parsoB  of  Tborasby, 
claimed  in  parliament,  the  same  tithes  as  belongiBg  to  his  cfaureb,  ^  infra 
Umtes  parockuB  sum.  And  the  prior  comes  and  says,  that  Henrious,  retc  vetms, 
(Henry  the  First,  it  seems,)  concessit  Deo  et  ecclesim  sua  beatm  Marim  KarUd 
omnes  decmas  de  omnHus  terris  quas  in  aUturam  redSgeret  ittfra  Forestam^  tt  inde 
eosfeeffmiit  per  quoddam  comu  ebumeum  quod  dedit  eeelesite  sum  pnmdieim^  4^ 
Whereupon  the  King's  attorney  didt^  qiM  dedmm  prmdietm  pertinent  ad  regent, 
et  mon  ad  aUum^  qma  sunt  infra  bundas  Forestm  de  IngUwood^  et  qnbd  rex  in  Fo^ 
restd  sud  prmdktd  potest  vitias  mdjficare^  ecclssias  const ruere,  terras  assarkare^  et 
ecdems  iUas  cum  dedmis  terrarum  iUarrnn  pro  velmUate  sud  cusamqae  wAserit 
cof^erre,  eo  quod  Foresta  ilia  non  at  infra  Umiies  alicujus  paroekim,  ^«  Ei 
pd^  qubd  dedmm  ilim  domino  regi  remaneant^  prout  de  jure  debent  ratione  pnt- 
dictdf  4*^.  Et  quia  dammas  rex  si^er  prmmissis  vult  certiorari,  ui  unicniqme  tri' 
buatur  quod  sumn  est,  William  of  Vesci,  justice  of  the  forest  beyond  Tient»  and 
Thomas  of  Normanvill,  hb  escheator  for  those  parts,  (for  so  was  the  diviMOii 
anciently  of  escheatorebips,)  were  assigned  commissioaers  to  infuwe  of  the 
truth,  4*  cert^cent  regem  ad  prodmum  parliamentum.  So,  as  it  appears,  that  the 
attorney  challenged  not  the  soil  by  prevogative»  but  only  m  regard  that  the 
{dace  being  the  demesne  land  of  the  ciown,  and  not  assigned  to  any  parish,  the 
tithes  are  grantaUe  by  the  King,  as  owner,  at  his  pleasure.  And  so  it  wefl 
agrees  with  the  liberty  claimed  by  King  John  in  the  name  oi  his  baronage,  thai 
they  might  found  new  churches  at  their  pleasure  in  theor  own  £een^  (before  the 
estabUshment  of  panochial  right  in  tithes,)  aa  also  with  the  more  anden*  pi«c- 
tice  of  this  kingdom,  whereby  tithes  might  not  be  pavochiaily  exaeled,  aer  were 
so  r^ted  due,  but  by  the  owners  arbitnurily  oonveyed  in  pei^etual  fig^ 

Id.  368.  Mich.  5  S.  3.  coram  rege.  Rot.  m.  inCumbriik  was adfodged in 
the  King*s  Bench,  jpidd^  iie  (iectmf  grosns /M'iori  d^ 

de  dammids  domint  r^  infra  Forestam  de  Ingimsead  prosementikus^  ei  eatrm 
quarwmcunque  parockiarum  timites  edstentibus  per  etartam  pro^aiitohm  dmmui 
r^  nunc concessiSj4rP^cartamipmt^D.K  nunc con^lrmatis,^.  aprefaOatioB 
should  be  granted  a^punBt  the^  Inshop  of  Garijsle,  thsit  claimed  than*  It  was 
upon  a  record  sent  thuher  out  of  the  pariiament^  as  ia  the  roll  nppnn  largely. 

Ret.  Pari  8  fi.  2.  m.  17.  in  dorso.  Edward  the  First  g»Ye  such  tithes  of 
the  forest  of  Deaa  as  increased  aot  within  aay  paririi  to  the  bishop  of  Landaiv 
by  which  title  the  bishop  aikerwaids  claimed  theai ;  and  no  question  waa  of 
that  point. 

Hil.  19  Ja.  in  the  Common  Pleas,  in  the  case  <^  No^es  and  Crosse,  it  was 

(1)  Ariii,  t.  (f>  An£it  4. 

resohed. 
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rcMrfve^  thai  il^  Kinf  W9ft  ^Uscharged  of  pttsrnnnt  of  iMieB  in  ihe  foraH  4f        IfM. 

SOTOnack  dmine  the  tine  that  the  forest  was  id  the  hsndt  of  the  King }  £ai     mmtnwQMm 

^Mrt  he  wae  iKoi  boiHid  by  the  ooaBcil  of  Latenn  iniitch  estabfiahed  the  paro>*  ^ 

4dNal  right  of  tithes.    And  it  was  letolved  ako  in  that  ease>  that  the  King  night 

wen  enough  preserihe  hi  aoit  deetmrndo,  and  be  disdiatged  of  the  payment  of 

titkei,  whichj  as  Liadwood  says,  is  only  ncgolia  onem,  inasnneh  as  the  Kn^ 

is  persona  mixta^  et  tacro  oko  uncitts,  according  to  33  £.  3.  A^  de  toy,  H)3, 

and  has  the  sUpieme  ecdesiastical  jurisdietioa  in  him,  and  is  the  sopieme  ordi- 

Hwy  that  has  the  core  of  sonlsy  as  appears  by  5  Rep.  15.  CoaMJ^'s  cike^ 

27  £.  3.  84.  and  F.  N.  Bw  34.    And  as  JLindwood  says,  the  King  of  En^and 

baa  a  spiritual  diarecter  imprinted  in  him^  and  as  the  bishop  has  imposition 

of  bands,  so  has  the  King  the  sacred  nnction  of  oil,  and  is  the  ^vntain  of  all 

apiritnal  jnrisdietioB.    It  is  to  be  observed  too,  that  the  King  is  the  foander  of 

adl  bishoprics,  and  the  giver  of  all  temporalties  and  jurisdicCioiL    The  biahop, 

who  had  the  oottecting  of  all  manner  of  tithes  befim  the  couneil  of  Lateran, 

which  establidied  the  parocy  al  right,  did  mft  o<Alect  sny  thing  of  the  King  j 

and  the  King  might  have  given  his  tithes  to  whon  he  would  >  and  if  he 

nd^t  give  them,  he  might  retauk  them,    fiesidesy  the  King,  who  had  his 

chsfei  sod  his  chaplains  in  his  own  family  for  the  administering  of  the  sncra* 

naents  and  the  spiritaal  fiiaetion,  and  did  maintain  them,  had  not  the  sane  canse 

fat  the  paymentof  the  tithes  of  his  demesnes,  as  others  had.    And  jtu  pnntmtdi 

deamtu  being,  as  Lindwood  nys,  fwedam  KroUm,  and  therefae  called  jvgum 

decmarum,  it  is  not  proper  for  the  King,  who  is  not  snbfect  unto  the  dc^g  of 

any  aerviee,  to  perform  this  serrice,  tfkikss  himself  pleases. 

Lastly,  it  is  to  be  observed,  that  for  any  thing  that  appean,  this  forest  is  as 
ancient  as  the  division  of  parishes^  which  was  in  the  time  of  Honorius,  A.  IX 
630,  and  long  before  the  council  of  Latenn,  winch  estabhsfaed  parochial  right. 
And  forests,  which  were  only  a  receptacle  for  wild  beasts,  whefeof  no  vse  wn 
made  but  o^y  for  the  recreation  and  pleamres  of  ^k»  Kings  of  England,  and 
in  v^ch,  by  the  laWs  of  the  forest,  there  might  not  be  any  building  of  hdnsea^ 
nor  tilling  of  ground,  nor  depasturing  of  sheep,  were  never  upon  the  division 
of  parishes  annexed  to  any  parish :  for  it  was  in  vain  to  annex  them,  when 
these  was  nothing  in  them  whereof  to  pay  tithe. 

Concilia  GeneraUa  Binii,  T.  i.  [fo.  208.]  A.  D.  260.  Eputoim  DionftU 
Pofffg  11.  orf  SeOmwn  Efiicopttm*-^Eccletia$  vero  nnfulat  tii^gidk  pn^nftem 
dediimu^  paroddas  et  c(tmUeria  eis  dhmmus^  et  miicmqwe  jus  prcprimn  Aofterr 
iMmimmf  tto  videUeei  ui  mdhu  idierius  p^roekkt  terras^  termmotj  md  jms  isroa- 
dtd,  9ed  wmkqimpbe  sms  termmit  sk  ctmtenituBi  tt  tMir  eccUtiam  et  pM/em  sUd 
ammmam  ttutodmii  ut  ante  trikMol  csterm  judkis  ex  omnikits  sibi  commimm 
T&tumem  nddtd^  et  aon  judieuumy  sifd  ghnmrtf  pro  sms  msiihm  acapiat.  Hone 
fuoqve  mormoMf  charimme^  ie^  et  omnes  episcopos,  sefui  eannoemt ;  et  quod  titi 
wcribituTy  ommlmsj  quilnucunque  potueris,  notumjhcias,  ut  non  tpedaUs,  sed  geHe* 
rabsjiat  isiapraieeptio. 

ConciKum  Tridenthium  Sessio  24.  Bin*  Concil.  Tom.  vi.  fb«  416.  cap  13.  lu 
m  quofue  dfOitatAus  ae  has  uU  puroehkles  eecUikt  certos  nom  kttbentjmes^  mec 
earum  redores  proprium  popubtm^  quern  regtmt^  sed  promiacui  peimtitms  saent* 
mseuta  admimstrani;  mmdat  smteia  spnodus  epmopig  pro  tutiots  animenim  eu 
eommsswnm  salute,  ut  disimetopopuhm  certos  propriasque  ptnrockiM,  umeuijue 
smm  perpetuum  pecuk&remque  purockium  assignent,  qm  eas  coguoscere  enfaoT, 
et  d  quo  solo  Udt^  sacramenta  suscipumt,  cut  ulid  uiiUori  modo,  prout  loei  quaH^ 
tas  eMegerk,  prooidesmt.  Idemque  in  m  eroUMius  ac  hcis  ubi  nuUa  sunt  puro-- 
ckkdes,  qumn  primlm^Jien  cmremt ;  mins  obttanMm  quikustmsqut  prJoUegus  tt  em^ 
0uetudutAus  nn  wtnuoroHlibM. 

Concilium  Tribuiicnse  ^ub  Foratoso  F^  A.  I>.  89&.  Bin.  ConeiL  T.  iii 

pars  2.  fo.  1037.  cap.  13.     De  decimis;  quatuor  enknjkri  partes  juMtm  sujiimli 

judkmsus,  dedecmuei  oblationUms  JMitim :  utmasit  epkccpi,  alten  derico- 

rum,  tertia  pauperum,  quarta  restauratiom  ecelesiarum  servetWy  ncut  m  epistoU 

Gekiu  Papa,  cap.  27.  legHur, 

C.  14.  fo.  1038.  Placuit  hmc  sancto  conciHo,  ui  secundum  sanctumes  canonum 
decimaif  sicut  et  alict  possessiones,  antiqms  conseroentur  ecdesUiy  sicut  in  Choice' 

donensi 
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donensi  S.  C&ndHo  ftatutmi  est,  cap.  17.  Si  qm  auiem  vi  affl^tttaie  aniijwB 
ecckwe  nacaUa  rura  excohterit,  dedma  cxinde  debUa  antique  reddatur  ecciewt. 
Si  verb  in  qudUbet  dlvd  vcl  deserto  loco  uUra  ndlliaria .  quatuor  out  quinque^vel 
eo  ampUut,  aiiquod  dirutum  canlaboraoerii,  et  illiCy  consenliente  episcopoyccclegiam 
con^ruxerity  et  coniecratam  perpetraoent,  prospiciat  prahyUrvm  ad  serckvm  Da 
idoneum  et  studiogum,  et  tunc  demum  naoam  dedmam  novee  reddat  ecckwZy  sakd 
tamem  potentate  episcopi. 

Concilium  Nannetensc  (1)  c.  10.  Bin.  ConcQ.  T.  iii.  p.  2.  fo.  1045  cap.  10. 
Ut  de  dedmis  quatuor  Jient  portiones.  Instruendi  tunt  presbyteri  panihrque  ad* 
manendi,  quateniU  noverint  dednias  et  obldtiones,  quas  d  fideUbus  acdpiunt^  pax- 
perum,  et  hosptum,  et  peregrinorum  esse  stipendm,  et  non  quasi  suis,  sed  quasi 
commendatis  uti,  de  qidlms  omnibus  sciant  se  ratumem  positums  in  conspectu  Dei; 
et  nisi  eas  fidelith'  pauperibus  et  Ms  qui  prcendssi  sunt,  administraverintydamna 
passuros,  QuaUtir  vero  dispensari  debeant  canones  sancti  instituunt,  saHcet^  ut 
quatuor  partes  inde  fiant ;  una  ad  fabricam  ecclesiee  releoandam;  altera  pau' 
peribus  ^^stribuenda  ;  tertia  presbytero  cum  suis  clerids  habenda ;  quarta  epucopo 
reserbanda,  ut  quicquid  exindejusseritj  prudenti  consilio^fiat. 

Concilium  Romanum  sub  jfohanne  Pa}^  ix.  A.  D.  904.  [Binius,  T.  iii.  p.  2. 
fo.  1050.  c.  9.]  Ut  omnis  decimatio  ab  episcopis  'Cel  his  qui  ab  eo  substiivti  sunt 
prosbeatttry  nuUusque  earn  ad  suam  capeUam,  nisi  forte  concessione  episcopis  am- 
ferat.  Qttodsifecissecontigerit,primum  legibus  subjaceat  kunumis;  posteaO' 
communicatione  populi  constrictus  ;  ad  idtimum  ipsa  capeUa,  quae  magis  conteniio- 
nem,  quam  utiUtatem  aliquam  prastaty  dcstruatur. 

Synodus  Augustana^  A.  D.  952.  sub  Joanne  Papd  xii.  (2)  celebrata,c.  10. 
Ut  omnis  decimatio  in  potestate  episcopi  sit,  et  si  neglecta  fuerit,  quicquid  inde 
emendandum  sU  coram  episcopo  ejusoe  misso  corrigatur. 

Concilium  Lateranense  sub  Calixto  Pap4  ii.  A.  D.  1119.  In  parocJua&fUS 
ecclesOs  presbyteri  per  episcopos  constituantur,  qui  eis  respondeant  de  animanm 
curd,  et  dens  quce  ad  episcopum  pertinent,  decnnas  et  ecclesias  d  laids  nan  audr 
piant  absque  concessu  et  voluntate  episcoporumy  et  si  aUth  prasun^tum  fuerit  ca^ 
nonic(B  u&ioni  subjaceant. 

Concilia  varia  sub  Alexandra  Pap4  iii.  ConcUiabulum  Clarendonense^  quo 
sexdecim  capitula  consuetudinumy  ut  vocabant,  Anglicanarum  ctquitati  et  ecdeaas- 
tica  immunitati  repugnantia  co^rmata  stmt  A.  D,  11 64.  Akxandri  Papct  iii. 

Ecclesice  defeudo  domini  regis  non  powmt  in  perpetuum  dari  absque  assensu  et 
concessione  ipsius, — Hoc  toleravit  [Papa]. 

Nulliis  qui  de  rege  teneat  in  capite  nee  aiiquis  dominicorum  ministrorum  (/«#, 
excommuniceturj  nee  terirce  alicujus  eorum  sub  interdicto  ponantury  nisi  prius  do- 
minus  rexy  si  in  terrd  fuerit,  convematWy  veljustitia  efusy  si  fuerit  extra  regnum, 
ut  rectum  de  ipso  faiiat,  et  ita  ut  quod  pertmeat  ad  curiam  regiam  ibidem  termv- 
netur,  et  de  eo  quod  speetabat  ad  ecclesiasticam  curiam  ad  eandem  mittatur,  ut 
temdnetur. — ^Hoc  damnavit  [Papa]. 

Appendix  Concilii  Lateranensis  [tertii  CBcumenici  sub  Alexandra  iiL  Papa^ 
A.  I>.  1179  or  1 180.  Binius  T.  iii.  p.  2.  fo.  1387.  pars  13.  c.  9.]  Stetuimus 
ut  monasteria  ex  suis  pradiis  nuUo  modo  dedmas  solvere  cogantur.  Quia  si  Irgi" 
timk  dandoe  sunt,  orphanis  et  peregrinis  danda:  sunt,  Indignum  est  enim  ut  d 
clerids  exigantur,  qui  propter  eum  cujus  sunt  dednue,  pauperes  effiduntur.  Nam 
si  pauperes  domini  sunt,  pauperum  hareditas  paUperibus  ejus  eroganda  est  illis  vi- 
delicet, qui  propter  amorem  ilHus  qwB  poterant  possidere  dimittunt,  eumque  nudi 
sequentes  potestati  alterius  se  submittunt. 

Pars  13.  c.  16./.  1388.  N&oum  exactionis  genus  est^  ut  clerid  d  clerids  fru- 
gum  vel  ammahum  dedmas  exigant,  Nunquam  enim  hoc  in  lege  Domini  pniec^ 
legimus  out  permitti :  nee  enim  d  Levitis  Ledtce  dedmas  extorsisse  l^untur.  IIH 
profecth  sohere  laborum  suorum  dedmas  debent,  qui  d  clerids  spiritualium  namste" 
riorum  labores  acdpvunt. 

Pars  50  et  ult.  c.  39-  /  1436.- .  Nooeris  ergo  quod  si  de  artifidoy  vel  de  «€- 

(1)  The  time  of  holding  this  council  is  not  (9)  I  cannot  find  this  wider  John  xii. 

known  \  it  is  placed  bjr  Biiuiis  immediately 
after  tlie  preceding.    ^ 

gotiationcj 
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goiiaticne,  out  tHam  de  agriculturdf  quam  inter  termmos  parochict,  in  qvd  mora'-         1 636. 
/nr,  exercet,  vel  hupumodi  dHu  decinut  aolvantur;  cequum  est,  vt  ecclesict  UH  red"      "bk^'oi^d 
daniMT  in  qvd  iUe  qui  reddit  per  totium  anm  circulum  missam  mtdvoit. 

C»  40.  Qnbd  si  lakm  a&qw  k  clericit  sroe  conversis  dedmas  de  iaboribus  titis  in 
iuA  di€ccesi  reqmsherit,  te  eum  ab  exactione  hujusmodi  prornu  campeUas^  et  laicas 
tUos  qui  d  adonis  tertiam  vel  quartam  partem  laborum  suorum  ante  solutionem 
dedmantm  recipiunty  decimam  de  portione  sud  secundUm  quod  colonus  de  parte, 
gwB  iUum  contingUy  exohere  consuevity  absque  dinmutvme  aUqud  his  quibus  debenfT 
tur  facias  exhibere. 

Pars  28.  c.  3./.  1407-  Statwrnus^  ut  si  super  dedmis  inter  vos  et  aHquam 
personam  eeclesiasticam  assensu  episcopi  vel  archiepiscopi  sui  compositio  facta  Juerit, 
rata  perpetuis  temporUms  et  inconcussa  persistat. 

Canones  ConcUii  Lateranensis  Generalis  sub  Innocentio  Pap&  ii.  celebratL 
Binim  T.  iii.  p.  2.  c  10.  Decmas  ecclesUurum^  quas  in  usu  pietatts  concessas  esse, 
canonica  demonstrat  auctoritas,  d  kdcis  possideri  apostolicd  auctoritate  prohibemus, 
Stce  enim  ab  episcopis,  vel  regibus,  vel  quibusHbet  personis  eas  accepermt,  nisi  eo 
cleske  reddiderint,  sciant  se  sacrilegH  crimen  committere,  et  periculum  aterwt 
damnationis  incurrere,  Prcedpimus  etiam  ut  laid  qui  ecdesias  tei^ent,  out  eas  epis^ 
copisrestituatity  aut  excommunwationi  subjaceant, — [Calthorpe,"] 

The  King  was  seised  of  a  forest  in  the  parish  of  Pewsey  in  the  county  of 
Wilts,  he  granted  it  to  the  Duke  of  Somerset,  from  whom  it  came  by 
mesne  conveyance  to  the  Earl  of  Hertford  :  Leech,  the  rector  of  the  parish  of 
Pewsey,  libelled  in  the  spiritual  court  the  earl  for  tithes  in  the  said  forest,  who 
brought  a  prohibition  against  Leech,  and  su^ested  that  King  Edw.  6.  and  all 
kis  nrogemtors.  Kings  of  England,  held  the  said  forest  time  out  of  memory 
dischai^d  of  payment  of  all  manner  of  tithes,  who  granted  it  over  as  before 
stated ',  and  the  only  question  was,  whether  the  prescription  suggested  was 
good,  and  the  court  (in  the  absence  of  Brampston)  after  several  arguments 
at  the  bar  held,  that  it  was  not  a  good,  surmise.  They  agreed,  1.  that  the 
£jng  might  prescribe  in  non  dedmando,  as  he  was  persona  mixta,  .  2.  That  the 
council  of  Lateran  did  not  bind  him,  unless  where  he  voluntarily  submitted  to 
it,  but  they  said,  that  this  was  but  a  personal  privilege  which  non  egreditur 
personam,  and  the  grantee  shall  not  have  the  benefit  of  it  5  and  that  there  was 
DO  difference  between  this  case  and  Sifdgwn  v.  Holmes,  (] )  wherefore  a  consul- 
tation was  granted,  and  afterwards  Brampston  agreed  to  it.  {^fV,  Jones,'] 


(1)  Jnie,  SfO, 


1639. 


M.  14  Car.  B.  R.    Broadkead  v.  Lewys.    [W.  Jo.  414.] 

IN  prohibition,  the  case  was,  that  the  prohibition  was  grounded  upon  a  unity  Where  upon 
of  possession  by  an  abbey  of  a  rectory  and  lands,  which  came  to  H.  8.  by  •"§g«*ipn  *>^* 
the  dissolution  of  the  abbey,'  and  afterwards  the  rectory  and  the  lands  were  Jjl^n^Qf ,  ^^c!wy 
separated,  and  the  grantee  of  the  rectory  sued  the  grantee  and  patentee  of  the  and  the  lands 
lands  for  tithes.    The  defendant  in  prohibition  pleaded  for  consultation,  that  of  wbirh,  &c. 
at  the  time  of  the  dissolution  of  the  abbey,  and  before  time  of  memory,  the  ^e  defendant 
said  lands  were  demised  for  term  of  years,  arid  that  the  farmers  paid  tithes  for  P**"dcd  for 
all  that  time ;  whereupon  the  plaintiff  demanded  and  judgment  was  given  in  ^i^^^  ^|q^  where- 
C.  B.  for  the  defendant,  and  the  plaintiff  in  prohibition  brought  his  writ  of  of,  &c.  the  lands 
error,  and  by  all  the  court,  the  plea  for  a  consultation  was  not  good,  for  it  was  had  been  de- 
general,  and  no  bsue  could  be  taken  upon  it.    Therefore  the  judgment  was  ""ifj^and  tithes 

reversed.  fimnei*  thereof, 

it  sras  held  b^  B.  R.  in  crrof  from  C.  B.  that  the  plea  was  too  general,  and  that  no  mat  could  be  taken  upon  it, 
and  therefore  bad. 


H.  14 
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H.  UCar.B.  R. 
16^-  Gibbss.Wybarm.    [Cit».  Cat.  526.]    W.Jo.4l6. 

Tith^th^Tbe  OROHIBITiaN.  For  that  tke  defendsnt  i9)ened  in  the  spiriftn«I  oonrt  ixx 
paid  of  young  MT  tithes  of  young  trees  planted  in  a  nnrsery^  upon  purpose  to  be  rooted  op 
trees  planted  m^^  ^^  (I)  to  be  planted  in  other  parishes.  Upon  dennirrer  theqnestioii 
when  ^uo^im'ap,  ^^'  whedier  t^es  shall  be  paid  for  tbem.  For  Ro&  for  the  plaaitiff  aigned, 
and  sold  to  be  ^^  ^'H  ^'f^*^  ^  ^^  land,  and  tithes  diall  not  be  paid  of  them^  no  more  than 
planted  in  other  of  mines  of  coal  or  stone  digged^  or  for  trees  or  wood  spent  in  hedging,  or  fod 
parishes,  as  well  in  the  house,  wherein  husbandry  is  maintained.  Bat  Mttynard  argued,  diat 
as  of  mm  or  r^f  ^  much  as  he  made  a  profit  by  such  young  trees,  it  is  reason  ti&es  shodd 
things.'  ^  ^  P^^  ^^^  ihem  when  he  digs  them  up  and  sells  them  in  anodier  parisfa,  as 

.  wen  as  of  com,  or  carrot-roots  or  sudi  tifaings.    And  of  this  opinion  wasaH  the 
court  j  whereupon  a  consuHation  was  awarded. 

(1)  According  to  Sir  W.  Jones,  **  wludh  he  used  to  transplant,  and  give  or  sell  to  otben.'* 


E.  15  Car.    B.  R.    Anon.  [March.  11.] 
tiOies  de         A    VICAR  cannot  have  tithes  but  by  gii^,  composition,  or  presoriptioD  j  ibr 
'^'^^^     -^  ^  ^^^^  ^J^>  ^  appertain  to  the  parson. 


AU  Uthes  de 
Jwthdoag 
the  parson. 


Andent  mills 
are  not  tithe- 
able. 


Ii 
i 
ii 
I 

B 


E.  15  Car.    B.  IL    Anon.  [March.  15.] 

NO  ancient  mill  is  titheaUe  5  but  mills  newly  erected,  shell  pay  tHlkes^  by        ^ 
the  statute  of  9  £.  2.  5. 


« 

'i 
^ 


1^; 


E.  15  Car.    B.  R.    Anon.  [March.  17.] 
Ftsh  in  rivers      li^ISH  in  the  river  are  not  titheable,  if  not  by  custom. 

not  dtheable.        f 

E.  15  Car.    B.  R.     Anon.  [March.  €1.] 

A  plaintiff  in  an  TT  was  moved  in  arrest  of  judgment  upon  an  action  of  trespass  upoo  tke 
action  on  s  E.  6.  X  statute  of  2  £.  6.  cap.  13.  because  that  Che  plaintiff  said  that  the  defendant 
his  inferest^^  ^^^  occupier  only,  and  did  not  shew  how  he  occupied,  or  what  interest  he  had. 
whoever  takes  ^°^  ^^^  clear  opinion  of  the  court  was,  that  he  need  not,  because  here  be 
the  tithe  is  a  makes  no  title :  and  whosoever  it  be  that  tak«i  the  tithe,  is  a  tvespasser.  And 
trespasser,  be  he  therefore  Justice  Jone8  said,  that  it  was  adjudged  in  this  court,  that  an  action  ^ 
vavf '°So**if  ^'  ^  against  the  disseisor  for  the  tithes  j  so  i^ainst  a  servant :  and  so  if  one  cs*  ij 
cut  the  tithes  *^   ^^^y  and  another  carry  them  away,  an  action  lies  against  any  of  them.  \ 

and  another  carry  them  away,  action  lies  against  either.  ^ci 

£.  15  Car.    B.  R.    Anon.  [March.  £5.]  j^^ 


£<.  10  v^BT.    D.  n.    Jinon.  i marcn.  %o.\  h 

A  suit  by  one  of  _,_  ,  ,  ,4.  ,  i-       .  ,      •     i.»      iry»1»         l!: 

two  joiut  te-       TF  two  joint  tenants  be  of  a  rectory,  and  one  «ii«  for  tithes  bv  mmseit  owtf       n 
nants,  is  no         •*-  It  is  no  cMise  of  prohibition.    So  if  a 
cause  for  prohi-  nation,  a  prohibition  shall  not  be  granted. 


r 


E.  15  Car.    B.  R.    Anon.  [March.  25.]  \)Sii 

Ahundved  may  A  HUNDRED  may  prescribe  in  fion  decimando,  and  it  is  good;  for  it  is  [q^ 
dZi^JX"^  .  ****  coB^^  ^  the  county,  which  is  the  best  law  which  ever  was.  Buta  ^j^^j 
a^ari^  or  town  P^^^b,  or  a  particular  town,  cannot  prescribe  in  non  dtamanio.  And  tnc^  "^  ^ 
cannot.  upon  a  prohioition  was  granted.    And  a  pn^bition  was  granted  in  this  cour^ 

A  custom  that  upon  this  surmise:  that  the  custom  was,  that  tithes  should  not  be  paid  <» 
tithes  shall  not    pheasants. 

be  paid  of  phea-  ^  ^ 

sauts.  (  ^  TrJ5 


I 
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Tr.  15  Car.   B.  R*    Awb.  [Mareh.  47.]  1640. 

^W^O  joint  teDants  of  a  lectary  agree  with  some  of  their  parishionen^  that  No^'^JubWoii 
•■-  ihey  shall  pay  so  mach  for  tith^ ;  and  notwithstanding,  one  of  them  sues  shBlffctt  gnmtod 
for  titlies  in  the.  ecclesiastical  court ;  and  a  prohibition  was  prayed,  because  to  a  sqU  by  one 
that  one  of  them  cannot  sue  without  the  other  5  and  the  court  would  not  grant  of  two  joint  te- 
it :  and  their  reason  was,  because  although  that  one  of  tliem  cannot  sue  with-  "•°**?f  */*^ 
out  the  other  by  our  Uw,  yet,  peihaps  the  spiritual  court  wiU  permit  it.  w  law  ^h"iS 

allow  it,  yet  peiteps  the  spiritual  cooit  wilL 

M.  15  Car.    B.  R. 

Facy  V.  Lange.  [Cro.  Car.  559.]  W.  Jo.  447- 

ATTACHMENT  upon  a  prohibition.    The  plaintiff  declares  that  the  de-  In  anattach- 
fendant  sued  him  in  court-christiaiif  after  a  prohibition  deliyeiedy  for  mant  upon  s 
tithea  which  were  discharged  per  modum  ifectOMfufi.    The  first  issue  was,  that  P„    fo^^  u^ 
he  did  not  sue  after  the  probihition  delivered*    The  second  upon  prescription ;  ih^s Jtwas pio- 
and  both  found  for  the  plaintiff,  and  damages  and  costs  given  by  the  jury,  tecuted  after 
And  now  Mc^fnard  moved,  that  neither  damages  nor  costs  ought  to  be  assessea,  prohibition  de- 
but the  party  is  only  fineable  to  the  king  for  the  contempt  of  prosecuting  his  l'^^^'  «m1 
suit,  &c.    But  upon  a  judgment  in  the  Common  Bendi  upon  advisement  and  ud^cotto^^ud 
search  of  ancient  precedents,  where  the  suit  being  continued  in  the.  spiritual  onmofSonin 
court  af^r  a  prohibition  delivered,  an  attachment  issued  upon  the  pronibition;  arrest  of  jodg- 
and  because  tnereby  the  party  was  damnified,  and  put  to  lus  suit  of  attach-  i°^t  it  was 
ment,  which  was  found  to  be  sued,  the  party  there  recovered  damages  and  ^^  ^^' 
costs.     So  the  court  here  unanimously  agreed,  that  the  party  shall  have  bis 
damages  and  costs  found  by  the  jttfy :  and  rule  was  given  for  judgment  to  be 
entered  accordingly,  unless  cause,  &c* 

M.  15  Car.    B.  R. 
BarfoQt  V.  Norton.  [Cro.  Car.  ^5Q.'\  W.  Jo.  447.  ft  Gw.  501. 

l>ROHIBinON  for  suing  for  divers  kinds  of  tithes,  tt  mttr  alia  for  hoMy,  rahe  shall  be 
^   avnnising  it  was  not  payable,  ^ttia  voiaiiUa;  and  it  was  thereupon  de-  paid  of  honey. 
Burred.    And  now  moved  bj  Grmuhn,  that  by  law  titibes  are  to  be  paid  for 
boney;  as  appears  in  Jj#zA.  iiTa^.  Brev.  31.  g.  and  iinAiNwrffo^        Anuofthat 
opinion  was  all  t^  court  •  and  consoltatioB  was  awarded,  milesB  oanse,  &c. 


A 


M.  15  Car.    B.  R.    Anon.  [March.  56.] 

AfAN  libelled  in  the  spiritual  court,  for  tithes  for  barren  cattle ;  and  it  Prohibition  to  a 
was  moved  for  a  prohibition  upon  this  suggestion :  via.  that  he  had  no  •»*<  f^  ^^^^^  of 
other  cattle  than  those  which  he  bred  for  the  plmigh  and  pail ;  and  Uiereupon  ^'^"^  ^^^^k 
BiaKi«ET  being  alone  there,  granted  a  pndiibitioa.    And  the  same  parson  also  Su^they^voe^ 
libelled  for  titles  of  comes ;  and  for  &at  also  he  nonted  a  prohibition ;  for  bred  for  ploogh 
they  are  not  titheable,  if  not  by  custom.    And  here  mnKXMY  said,  that  if  land  or  pt^. 
be  titheable,  and  the  tenant  do  not  plou^  it,  and  manure  it,  yet  the  parson  ^1^'^^^/'^ 
may  sue  for  tithes  in  the  ecclesiastiod  couit.  but  ^casloln^ 

M.  15  Car.    B.  R.    Anon.  [March,  58.  64.] 

^KINNBR  Ubelled  in  the  ecclesiastical  court  for  the  tithes  of  roots  of  a  ^o  ^^«  •^ 
^  coppice  rooted  up.    And  Porter  prayed  a  prohibition.    And  it  was  siud  by  q(Ii!^^^^ 
JoNBS  and  Bbrklrt,  Justices,  no  odier  justice  being  present,  that  if  cause  brick  or  claj. 
were  not  shewed  before  such  a  day,  that  a  proMbition  should  be  avrarded.  No  tithe  iidae 

because  of  the  roots  of 
underwood,  but 
1>7  CQitom,  which  may  make  that  titheable,  which  is  not  of  itself  so.    It  is  a  rale,  that  where  the  parishioner 
<)oe8  any  thing  which  he  is  not  compellable  by  the  law  to  do,  which  is  for  the  benefit  of  the  parson,  if  he  de- 
naod  tithe  of  the  thing,  in  lien  wheteof  ft  is  done,  pfohibition  lies. 


I 
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becsase  it  is  ad  exheredationem,  and  utter  destruction  of  it.  And  the  opinion 
was^  that  the  branches  should  be  privileged.  And  a  man  shall  not  pay  tithes 
of  quarries  of  stone.  And  Bebkljby  said,  it  had  been  adjudged*  Uial  a  np* 
shall  not  pay  tithes  for  brick  and  clay. 

Sent.  Jtrmayn  came  into  the  courts  and  shewed  cause  why  a  prohibitioii 
should  not  be  granted  in  the  case  of  Skinner  befor^^who  libelled  for  tithes  of 
coppice  rooted  up.  He  agreed^  that  for  timber-trees  above  the  growth  of 
twenty^  no  tithes  should  be  paid  3  and  so  he  said  was  the  common  law  before 
the  statute  of  45  E.  3.  which  was  but  a  confirmation  of  the  common  law. 
And  he  said^  that  as  the  body  of  the  tree  is  privileged,  so  are  the  branches  and 
root  also ;  which  is  a  proof,  that  where  the  body  is  not  privileged,  there  neither 
shall  be  the  root  or  branches.  And  in  our  case  he  libels  for  roots  of  under* 
woods,  and  the  underwood  itself  being  titheable,  therefore  the  roots  shall  be 
also  titheable.  And  he  said  that  the  roots  are  not  parcel  of  the  land.  Bnt 
Justice  Berkley  was  against  it,  for  they  are  not  crescentia,  nor  renowmikt, 
as  tithes  ought  to  be ;  and  therefore  no  tithes  ought  to  be  paid  for  them. 
And  he'  said  that  a  prohibition  had  many  times  been  granted  in  the  like  cases  9 
but  Dr.  Skinner  did  allege  a  custom  for  the  payment  of  tithes  of  them :  and 
upon  that  they  were  to  go  to  trial.  And  here  it  was  said,  that  Dr.  Skinner 
had  used  to  have  some  special  particular- benefit  qf  the  parishioners,  in  lieu  of 
tithe  of  roots :  and  thereupon  Berkley  said,  that  it  is  a  rule,  where  the  paridi- 
ioner  does  any  thing  which  he  is  not  compelled  by  the  law  to  do,  which  comes 
to  the  benefit  of  the  parson,  there,  if  he  demand  tithes  of  the  thing,  in  lien 
whereof  this  is  done,  that  a  prohibition  shall  be  granted.  And  there  is  another 
rule :  that  custom  may  make  that  titheable  which,  of  itself,  is  not  titheable. 
And  here  he  said  to  Dr.  Skinner,  being  then  in  court,  that  he  had  two  matters 
to  help  him,  and  if  any  of  them  be  found  for  him,  that  a  prohibition  ought  not 
to  be  awarded. 

M.  15  Car.  B.  R.    Anon.  [March.  73.] 

Prohibition  A    PARSON  libelled  in  the  ecclesiastical  court  for  tithes.    And  after  sen- 

upon  suggestion  -^^  tence,  RoUs  moved  for  a  prohibition  upon  the  suggestion  of  a  modMS  ded- 
^^u  *^"f  A  A  ^'^^"^ '  ^^^  ^^  ^^  ^'^  granted,  because  too  late.  But  RoiU  took  tbia  diffier- 
in  the  spmtu^^^  ^"^'  ^^^  ^^^  ^^^  ^  ^^  ^^^  ^^^  opinion  of  the  court,  where  the  party 
court),  denied  pleads  the  moduSy  and  where  not;  for  if  he  plead  it,  there,  notwithstanding 
after  aentenoe  a  sentence,  prohibition  has  been  granted  ^  contrary  where  he  does  not  {dead 
there.  it.    But,  notwithstanding,  the  court  refused  to  grant  a  prohibition. 


It  was 

whether 


M.  16  Car.    B.  R.    Anon,  [Cro.  Car.  5^6.] 

doubted    T>ROHIBlTION  wte  pmyed,  for  (iiat  one  J.  S.  (who  was  a  curate  aod 

r  a  cu-      mT    sequestrator  of  the  rectory  of  D.  in  London,  by  reason  that  Dr.  Walker, 

rate  and  seques-  for  contumacy  and  Other  causes,  was  suspended  from  exercising  his  function 

ins  in  Londoa     ^^ei^)»  sued  four  of  the  parishioners  in  the  spiritual  court,'  for  tithes  of  their 

could  sue  for       houses,  and  not  before  the  mayor,  according  to  the  decree  and  the  statute  of 

tithes  hi  the  spi-  37  Hen.  8.  for  they  ought  clearly -to  sue  before  the  mayor  of  London,  and 

ritual  court,  or    not  in  the  ecclesiastical  court;  and  therefore  divers  prohibitions  have  been 

brfreother**'^     granted  :  but  whether  in  this  case  it  was  grantable,  the  said  J.  S.  being  neither 

judges  than        parson  nor  vicar,  was  the  doubt.    And  it  was  moved  at  the  bar,  that  for  houses 

37  H.  8.  ap-        tithes  ought  not  to  be  paid,  unless  there  be  a  special  custom,  as  in  Co.  11.  16. 

points.  Dr.  Grant's  case  is  clearly  resolved,  (1 )  and  the  statute  is  introductive  of  a  new 

law,  and  thereby  is  appointed  how  it  shall  be  ruled,  and  before  what  judges, 

and  what  remedy  shall  be  for  the  party  grieved,  unless  their  order  be  obeyed ; 

and  then  he  may  not  sue  in  another  place,  nor  before  other  judges  than  the 

said  statute  appoints.     And  if  prohibition  should  not  be  admitted  for  suing,  it 

should  be  a  defrauding  of  the  statute,  and  would  make  it  of  none  effect ; 

wherefore  the  court  doubted,  and  would  further  advise,  and  gave  day  to  hear 

counsel  on  both  sides. 

(i)  Ante,  ^tt. 

U.  16 
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HLieCw,    C.B-    ufiio«.v [March. 94.]  1^J40. 

wm/nmEtE  there  are  setenl  ihodum  alleged,  there  severAl  prolubitions  tball  WherTse^d 
^  ^     be  granted ;  but  where  dlYers  are  sned  jointly,  and  they  dilege  one  "oeliuet  are 
modus  only,  there  they  shall  have  but  one  prohibition^  by  Rxbvb  and  Foster.  ^^i^»  sevenl 
Justices,  the  others  bdng^sent.  -  SlS^'^'^^l^^here 

dWcrs  are  »Qed  for  one  modv$t  but  one  prohibition. 

R  17  Car.    C.B.     TFee&n  v.  flizrcfen.  [March.  79.]  ^iJiL/ 

CUSTOM  to  pay  tithes  in  kind  for  sheep,  if  they  continue  in  the  parish  all  Aciuftom  to  pay 
the  year  j  but  if  they  be  sold  before  shearing  time,  but  an  half-penny  for  ^^  "*  ^^ 
every  one  so  sold.    And  custom  in  the  same  parish  also  to  pay  no  tithes  of  ^pt  21  the 
loppings  or  wood  for  fire,  or  hedges,  &c.    The  first  is  an  unreasonable  custom,  year;  but  i£ 
for  by  such  mieans  the  parson  shall  be  defeated  of  ^is  tithes.    But  the  last  sold  before 
custom  is  good,  by  the  whole  court.  diearisg  time, 

to  pay  a  half- 
penny for  each  sold ;  held  nnreafonable.    A  custom  to  pay  no  tithes  of  loppings,  or  wood  for  fire  or  hedges, 
heU  good. 

E.  17  Car,    B.  R.    Hichcocke  y.  Hichcocke.  [March.  87.] 

THE  case  was  this :  the  vicar  contracted  with  a  parishioner  to  pay  fo  much  A  real  accord, 
for  increase  of  tithes,  and  died ;  and  his  successor  sued  in  the  ecclesias-  though  it  be  be- 
dcal  court  for  them :  and  a  prohibition  was  prayed,  and  granted  by  all  the  '^^^^^^  of 
justices.    And  here  it  was  said,  that  a  real  contract  made  by  the  parson,  and  mirituai  things, 
confirmed  by  the  ordinary,  could  not  be  altered  in  the  spiritual  court.    And  isonlyquestioiv- 
by  S^t.  MaiUt,  a  real  accord,  though  it  be  between  spiritual  persons,  and  of  •ble  at  common 
spiritual  thing»,  yet  it  is  only  questionable  at  the  common  law.  20  £.  3.  An~  ^^r   . 
maty,  32.  38  E.  3.  6.  8.  &  19.    And  by  Serjt,  Clarke,  Real  composition  by  tractJd'^thT' 
a  parson,  who  claims  not  any  increase  of  the  endowment  to  the  parsonage,  parishioner  to 
shall  not  bind  his  successor.    The  words  of  the  contract  here  were,  inter  «e  pay  a  eertain 
amveitermni ;  and  that  is  no  real  composition,  although  that  the  bishop  call  smaformereasd 
it  so,  rea&i  campontio;  and  his  calling  of  it  so  does  not  alter  the  nature  of  it,  ^^  d'^'^u^' 
but  it  remains  a  personal  agreement,  and  so  shall  not  bind  the  successor,  ^  soccessor 
akhoogh  it  be  connnned  by  the  bishop.    A  parson  cannot  do  any  thing  to  the  toed  in  the  spi' 
damage  of  his  successor.    The  vicar  tock  oath,  that  they  were  not  for  increase  ritual  court  for 
of  tithes:  the  ordinary  being  a  stranger  to  the  composition,  is  not  made  a  them;  prohibi- 
party  by  his  confirmation,  nor  is  the  composition  altered  by  it.   Uttlei,  sect,  tron  was  grant-  • 
335.    The  lord  confiyrms  the  land  to  the  tenant,  the  same  does  not  alter  th&  ^ 
tpnuie,  nor  prejudice  the  lord.    The  power  of  the  bishop,  augendi  et  mmuendi 
the  portion  of  Uie  yicar,  is,  by  the  conmion  law,  for  general  ciure  of  souls.    The 
paiKHi  and  ricar  have  privity  betwixt  them.  40  E.  3.  28.  31  H.  6. 14. 16. 
As9.  Amaatji,  32.   2  Rep.  44.   FUm,  Com.  496.    21  E.  3.  5.    10  H.  7. 18. 
Dy.  43  &  84. 

E.  17  Car.   B.  R.    Anon.  [March.  94.] 

THE  inhabitants  within  the  parish  of  H.  having  a  chapel  of  ease,  and  cus-  Qir«re,  whether 
tom  that  those  within  such  a  precinct  ought  to  find  a  rope  for  the  third  a  custom  that 
bell,  and  to  repair  part  of  the  mother-church ;  in  consideration  of  which,  they  the  inhabitantf 
have  been  freed  from  payment  of  any  tithes  to  the  mother-church.    Whether  ^^H**"*?"* 
it  be  a  good  custom,  or  not,  qucere,  tot  it  was  adjourned.  shodd^fieed 

from  the  payment  of  tithes  in  conuderation  of  finding  a  rope  £ot  a  bell,  and  repairing  part  ot  the  mother-charch, 
be  good. 

M.  17  Car.    C.  B.    Anon.  [March.  120.] 

IT  was  moved  by  Seijt.  WUd,  that  depositions  taken  in  the  ecclesiastical  Depositions  in 
court  might  be  given  in  evidence  in  a  trial  in  this  court  ^  and  the  court  the  spiritaal 
was  aeainat  it,  because  they  were  not  taken  in  a  court  o£  ceoord :  and  they  comt  rejected    . 
TOL,I.  oc  «iid,  ••«^^^««^'» 
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saidf  although  the  jMOtifis  were  dead,  yet  they  ought  not  to  be  allowed.  And 
by  Bankbb,  Ch.  1.  no  deporitiaDS  ought  to  be  allowed,  which  are  not  taken  in 
u.p.no<Demg  a  ooQit  of  record.  And  Postbr  and  Rbbvs  were  ct  opinion,  that  aKhoqgli 
^Reco  d  ^"^  the  parties  would  assent  to  it,  yet  they  ought  not  to  be  given  in  evidence 
FosTBB^aiid  agunst  ihe  constant  rule  in  sudi  a  case.  Cbawlst  contrary,  for  he  said,  that 
Kbbvk,  against  a  writing  which  by  the  law  is  not  evidence,  might  be  admitted  as  endenee  by 

CaAwtEY,         the  consent  of  the  parties. 

thought  they 

ought  not  to  be  received,  although  the  parties  would  consent* 

lfi^2.  H.  17  Car.    C.  B.    Anon.  [March.  157.] 


In  a  suit  in  the  A  MAN  libelled  for  tithes  in  the  ecclesiastical  court,  and  in  his  libd  he  set 
ffpiritoal  court  xm.  forth,  that  the  tithes  were  set  forth,  but  that  the  defendant  did  stop  and 
forstpppinffand  hinder  the  plaintiff  to  carry  them  away  any  other  way  than  through  the  de- 
carryimz^awaT  ^'^w^*''**'*  7*"^  i  ^"^  when  be  was  carrying  them  that  way,  the  defendant, 
?«h^,  prou-  being  an  officer,  did  attach  them  for  an  assessment  to  the  poor,  and  did  oon« 
bition  ivitf  be  vert  them  to  bis  own  use ;  upon  which  a  prohibition  was  prayed,  because  that 
granted,  if  the  the  tithes  being  set  forth,  an  action  of  trespass  lies  at  the  common  law.  But 
f  rth  A^'ta.tnt  Serjt.  Clarke 'wM  against  the  prohibition,  because  that  the  libel  is  grounded 
specially,  upon  ^P^'^  ^^  statute  of  2  £.  6.  cap.  13.  which  is,  that  if  the  parson,  &c.  be  stopped 
which  it  is  or  let  in  carrying  his  tithes,  that  the  party  so  stopping  or  letting,  should  pay 

founded.  the  double  value,  to  be  recovered  before  the  ecclesiastical  judge.    But  notwith- 

standing that,  it  was  resolved  that  a  prohibition  should  issue,  because  he  that 
will  sue  upon  the  statute,  ought  to  mention  the  statute,  or  to  make  his  demiMui 
secunditmformam  $iaiutL  But  here  the  plaintiff  does  not  sue  upon  the  statute, 
for  he  does  not  mention  it,  nor  the  double  value,  as  he  ought ;  for  they  all 
agreed,  that  he  ought  to  ground  his  action  upon  the  express  clause  of  the  sta- 
tute for  the  double  value  j  wherefore  a  prohibition  was  granted. 

J[^  H,  23  Car.    B.  R.    Bowles  v.  Broadhead.  [Aleyn.  88.] 

Tbdebton  TN  an  action  of  debt  for  £200,  upon  the  statute  of  2  £.  6.  for  tithes  of  land 
^  ^JLf^^'  ^^  ^^  parish  of  Rinston  aliat  Royston,  the  defendant  pleaded  the  atatnte 
dlM^ariiE^iider  ^  ^^  ^'  ^'  ^^  ^^^  ^^  \xdAs  were  discharged  in  the  hands  of  the  prior  of 
31  H?&  Issue  Mount  Bretton,  at  the  time  of  the  dissolution,  and  issue  joined  upon  the  db- 
was  jofawd  9u  charge :  and  upon  a  trial  at  bar,  the  defendant  not  making  good  his  plea,  the 
the  ^aduirge,  oourt  ruled  the  value  to  be  taken  as  confessed,  because  the  issue  is  joined  upon 
'^'^'^  a  collateral  point.    And  the  defendant  took  not  the  value  by  proteatatiaD,  aqd 

dSm^t^:  held  ^  ^  i«rdict  was  given  for  two  hundred  pounds,  but  neither  damages  nor  costs. 

that  the  value  shoild  be  taken  as  coolessed ;  the  issne  being  on  a  collateral  point,  and  the  value  not  taken  bj 
protestation,  bnt  mithiBr  daawges  nor  costs. 

Tr.  24  Car.    B.  R. 
Southcott  V.  Southcott.    [Sty.  103.  108.  Aleyn.  80.] 

J5J?»^7»*2L  m^UTHCOTT  brought  an  action  upon  the  statute  of  2  E.  6.  for  not  setting 
imwdSmSm^  Jx  forth  tithes,  against  Southcott,  and  had  a  verdict  The  defendant  mofes 
on  t  £.  6.  shall  ^  vrest  of  judgment,  and  shews  that  the  declaration  was  too  general  and  ua- 
betakenaccord-  certain :  for  it  is  for  sudb  a  quantity  of  grain,  and  does  not  set  forth  what  sort 
mg  to  Gunmon  of  grain,  and  so  it  may  be  fer  grain  not  titheable.  Maynard  of  counsel  with 
and'^'^^yv  ^^  plaintiff  held,  that  in  this  case  the  declaration  was  well  enough,  although 
cof&^^lttp,  **  ^oj>W  not  have  been  so  in  an  action  of  trespass,  for  that  action  requires  more 
and  not  in  the'  Certainty.  2d.  Exception  was,  that  it  is  not  said  whether  com  was  in  garbs 
large  extent  for  or  sheaves.  To  this  Maynard  said,  it  iB  well  enough  notwithstanding,  for  it 
bundles  of  any-  shall  be  intended  only  of  such  grain  as  is  usually  put  in  garbs.  Halts  of  coun- 
SlUylSn'  *°**  ^^  ^^  **  defendant  said,  the  word  gram  was  too  general  a  word  to  be  used, 
shddd,  accord-  9sA 

ing  to  common  constraction,  be  taken  for  com,  and  not  seeds,  as  mostard-seed,  cole-seed,  and  rape-seed,  &c 
thotigb  in  a  large  ao0Bptati«ft  it  nuiy  tttend  to  seeds. 
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and  no  certidnty  la  it,  for  it  extends  to  mustard-seed,  cole-seed,  npe-seed,  drc.        1 648. 
and  the  gemti  ought  to  be  expressed,  and  It  shall  not  be  ^atended  of  eorn  put     touTncoTT 
jn  garbs*    The  ^oort  would  adyise,  but  iocUned  the  dfldaration  vas  loo  gjens-    .^«,,^^ 
nl,  and  not  good.    Afterwards, 

In  this  case  formerly  moved,  and  judgment  stayed  till  the  plaintiff  should 
jBo^e :  Mqfward,  for  the  plaintiff,  moved  for  judgment,  and  to  the  exception 
taken  on  the  other  side,  tnat  the  word  grain  used  in  the  declaration  is  too 
geoeral,  and  may  extend  to  grain  not  titheable,  viz,  to  rape-seed  and  cole-seed, 
&c.  as  well  as  to  titheable,  and  so  the  declaration  is  umrrtain ;  be  said  it  is 
well  enougb,  for  it  is  said  grain  growing  in  such  a  field  by  name,  which  makes 
it  certain,  2  Go.  lib.  Jnt,  176.  ai(id  for  the  word  gratn,  in  oommon  understanding 
it  is  meant  for  coiv,  and  not  for  seeds,  though  in  a  larf^  acceptation  it  n^ay  ex- 
tend to  seeds  also.  Hale$,  on  the  other  side,  said,  that  the  word  grain  is  wx- 
«ertain,  and  signifies  more  than  com  $  and  also  the  word  garba  is  too  general, 
tar  it  may  extend  to  more  than  sheaves  of  com;  for  bundles  of  any  thing  bound 
np  may  be  said  to  be  garb<t,  as  well  as  com  bound  in  sheaves,  and  may  extend 
also  to  g^iin  oot  tit&able.  —  Rolls,  J.  held  the  words  in  the  declaration, 
Memutaok  cym  gnmo  proper  enough,  and  that  by  common  construction  it  shall 
be  meant  with  coi»,  and  not  with  seeds,  10  Car.  GoUmiiVs  case,  Hil.  Rot.  8. 
And  for  garlMt,  it  is  %|so  well  enough*  for  it  shall  be  taken  according  to  common 
construction,  which  is  to  signify  corn  bound  up,  and  shall  not  be  taken  ip  the 
large  extent  of  the  word  for  bundles  of  any  thii]^  else.  And  the  jury  had  taken 
notice  of  it,  iar  they  have  found  debet,  which  had  they  not,  they  could  not 
iiave  found  the  verdict  90.  The  rule  was  for  the  plaintiff  to  take  his  judgnpept^ 
if  cause  were  not  shewn  Friday  following, — iStylJ] 

Ifi  an  action  of  debt  upon  the  statute  of  2  £.  6.  the  plaintiff  sets  forth  that 
he  was  proprietariui  dedmarym  garbaram  et  foeni,  &e.  And  that  the  dcfcpdant 
did  sow  certain  land,  containing  so  many  acres  in  that  parish,  with  grain,  and 
after  mowed  it,  and  earned  away  tbe  grain,  not  setting  out  the  tenth  part. 
And  after  a  ventict  for  the  plaintiff,  upon  ml  debet  pleaded,  it  was  moved  ia 
ariest  of  judgmeat, 

1.  That  the  plaintiff  had  entitled  himself  as  proprietariut  decwumm  garba- 
rum,  and  demands  for  tithe  of  grain  in  general,  whereas  garbarum  is  a  word  of 
linceitain  aignification,  and  divers  sorts  of  grain  are  not  wont  to  be  bundled  up 
as  rape-seed,  mustard-seed,  and  cummin-seed,  which  used  to  be  threshed  out 
in  ;lhe  field. 

2.  He  demands  for  tithe  of  grain  in  general,  which  is  too  uncertain,  for  that 
theM  are  several  sortsof  grain. 

But  it  was  resolved,  1.  TbeX  garba,  in  its  prime  and  proper  sigpaificatiop^  js 
intended  of  com :  and  so  Rolls  said  it  was  resolved,  1.  Ia  Baxter*s  case  upon 
eoasaltation  with  the  Civilians,  where  one  upon  a  grant  of  dedmae  garbarum, 
ivould  hare  had  tithepbay ;  but  they  did  agree,  that  the  word  in  its  latitude  did 
Gomprebend  anything  that  is  used  to  be  bundled,  as  wood,  &c.  but  the  ambi* 
gnity  of  ithe  word  here  is  takeD  away  by  the  verdict,  and  is  to  be  intended  of 
grain  that  is  garbable. 

2.  The  wo^  grain  is  certain  enough,  for  that  it  is  eaqpressed  to  be  sown  upon 
a  certain  number  of  acres.  And  here  is  not  a  demand  of  the  thing  itself,  out 
idanu^es  for  it ;  and  all  prpdial  tithes  are  withm  the  statute.  Aiid  this  excep- 
tion was  over-ruled  in  the  great  case.  Coke,  Lib.  Intra.  162.  cited  2  In.  650. 
And  Rolls  said,  the  same  txceipijgmTWiAfio.  in  Goldimith'n  case,  Tr.  10  Car. 
Rot  893.  B.  R.  but  the  roll  being  seen  in  that  case,  the  verdict  was  not  en- 
tered. And  RoLus  gwe  order  that  the  jnc^meat  should  be  catered  for  the 
plaintiff;  but  after  directed  it  might  bp  req;>ited  till  next  term :  but  after  tbe 
judgment  was  eotesed,  and  »  writ  of  error  brought  in  the  {Sxc^c^er,  bat  I 
ihink  it  wsas  for  del^y  xiply.— [4U9»»] 


c  c  2  Tr.  24 
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1M8^  Tr.  24  Car.   B.  R.    Holnirt  v.  R>raiUon.    [Styl.  107.  IM.  155.] 

la  an  action  on  TTPON  a  rule  to  shew  cause  why  judgment  should  not  be  stayed  in  an  actkMi 
S  £.6.  it  was  1^  upon  the  statute  of  2  E.  6.  for  not  setting  forth  tithes,  these  exceptiotis 
A**H*"ji*^**°'™  formerty  taken  were  answered.  1.  It  was  said  the  statute  was  misrecited,  for 
to*8^j5»ton  ^^^  day  when  the  parliament  began  wherein  the  statute  was  made  is  mistakeir; 
aochadayhe  but  to  this  it  is  answered,  that  the  declaration  does  not  say  per  statutum  m 
was  possessed*  parUamento  inchoai,  tali  die,  but  in  petrhament.  tento^taU  die,  and  die  parHament 
and  from  the  Vras  held  by  prorogation  the  day  that  it  is  mentioned,  though  it  were  not  then 
"^  ^JiHh'u  ^^^  ^e^^>  and  so  that  is  well  enough.  To  the  second  exception,  that  the 
Se  intended'of  a  declaratton  does  say  that  the  plaintiff  was  primo  die  occupator  ac  postea  eodem 
rightful  estate;  die,  &c.  So  that  it  appears  not,  that  he  was  proprietor,  and  so  the  action  may 
and  when  it  is  not  lie,  for  he  may  be  occupator  wrongfully,  and  so  not  propriety.  It  is  an- 
•■'<'**"«*'>«'*  swered,  that  the  declaration  is,  that  he  was  tali  die  possessumatus  et  ab  eodem 
^Iw^  hedudl  ^  ocaqHioit,  and  this  shall  be  judged  of  a  rightful  estate ;  and  it  is  said,  that 
be  Intended  pro-  ^^  ^  rector  ecclesice,  and  so  he  shall  be  intended  proprietor  of  the  tithes,  if  the 
fNTietor  of  the  contrary  be  not  shewn.  The  rule  was,  to  Shew  better  cause  Friday  following, 
tiihes  till  tlie      else  judgment  for  the  plaintiff. 

mtiBiy  is  In  an  action  of  debt  brought  upon  the  statute  of  2  £.  6.  for  not  setting  forth 

Tbe  parlia-     ^^^^^  ^'^^  ^  Tcrdict,  it  was  moved  in  arrest  of  judgment,  that  the  statute  was 

ment  roll  and      ^^^  ^^^  recited :   for  the  parliament  began  in  the  first  year  of  £d.  6.  and  was 

not  the  journal    prorogued,  and  the  act  was  made  the  26th  of  November,  and  not  the  fourth, 

book  is  the  best  as  it  is  set  forth  to  be.    For  proof  of  this  a  copy  of  the  paillament  roll,  and  an 

*ip'***"'ti^of     ^'^^a^*  ^  prove  the  copy  to  be  true  were  read  in  the  court.     Hales  of  counsel 

^„^j^^^         on  the  other  side  said,  that  the  copy  was  taken  out  of  the  parliament  joumri 

book  pnly,  and  not  out  of  the  writ  for  prorogation  of  the  pailiament,  as  it 

ought  to  be.  —  RoiiLB,  J.  said  to  the  counsel  on  the  other  side,  advise  you 

how  to  answer  this,  and  let  the' judgment  stay  in  the  mean  time. 

Upon  view  of  the  parliament  roU  of  the  statute  of  2  £.  6.  for  payment  of 
tithes,  and  comparing  it  with  the  declarations  in  the  causes  between  Bowes  and 
Broadhead,jaad  Boraston  and  Hobart,  it  was  found  that  the  statute  was  rightl]^ 
recited,  notwithstanding  what  had  been  objected,  and  the  journal  book  of  par- 
liament produced  to  the  contrary  -,  and  thereupon  judgment  was  given  in  both 
cases,  and  the  court  said  that  they  were  to  be  ruled  by  the  parliament  roU,  and 
not  the  journal  book. 


Lands  must  be 
parcel  of  a 


M.  24  Car,   B-  R,  Banister  v.  Wr^ht.    [Styl.  137.]    2  Gw.  501. 

TN  a  trial  at  the  bar  ^between  Banister  and  Wright,  in  an  action  upon  the 
r .  .  **-  statute  of  2  £.  6.  for  not  setting  forth  tithes,  it  was  said  by  the  court,  that 

^iptio/or^  tithes  which  lie  not  within  any  uarish  are  due  to  the  King,  and  that  lands 
actof  parfia-  ^^^^^  ^  parcel  bf  a, parish,  either  oy  prescription,  or  by  act  of  parliament;  and 
nient,«nd  extra-  that  lands  lying  within  a  forest,  and  in  the  hands  of  the  King,  do  not  pay  tithes, 
parochial  tithes  although  they  be  within  a  parish  :  but  if  the  lands  be  disafforested,  and  Ini  within 
mdae to  the  ^  parish,  they  ought  to  pay  tithes,  for  their  not  paying  tithes  being  in  the 
Anti  lands    ^^^^  ^  ^^^  King,  is  but  an  immunity  for  that  time  only. 

in  the  hands  of  the  King  do  not  pay  tithes  although  within  a  parish ;  but  if  they  be  disafforested  and  within  a 
parish,  thej  onghl  to  pay  tithes,  for  their  not  paying  tithes  in  the  bands  of  the  King  is  but  an  immunity  for  that 
time  only* 


Two  charches 
united  by  3T 
H.  8.  c.  tl.  are 


]^^  E.  1649.    B.S.    GibbM  V.Kent.    [Styl.  212.] 

A  .WRIT  of  error  vras  brought  to  reverse  a  judgment  given  in  the  Common 
^^^    Pleas,  in  an  action  of  debt  brgught  upon  the  statute  of  2  £.  6.  for  the 

"Jth'^'s'piiitaL  °^  ®®**^°^  ^^'*^  ®^  *^^^-    '^^  «™^  assigned  were,  1.  That  it  does  not 
promotion.  ^      appear  that  the  lands  sowed  lie  in  the  parish  that  is  laid  in  the  declantion. 

2.  The  plaintiff  has  not  entitled  himself  vveU  to  his  action,  for  the  statute  of 
37  H.  8.  is  taken  away  by  the  statute  of  13  Eliz.  3.  The  statute  is  not  well 
pleaded,  for  it  is  pleaded  too  generally,  and  not  in  the  several  circumstances 
theieof,  as  it  ought  to  be.    The  court  commanded  the  record  to  be  read^  and 

upon 
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tiBon  oy«r  of  it^  answered^  that  two  churches  united  by  the  statute,  are  b6d|        1649. 

of  spiritual  promotion.    And  the  statute  of  13  Eliz.  does  not  repeal  the  statute  onBOM«.K«NT. 

0/37  H.  8.     But  kt  the  party  shew  cause  why  the  judgment  should  not  be  ^^^^V^^^ 
Teversed^  and  let  us  see  a  book. 

M.  1649.  B.  S.    Cave  v.  Osby.    [Styl.  156:] 

N  the  trial  between  Cave  and  Osby^  for  not  setting  forth  of  tithes  according  There  ousfatto 
to  the  statute  of  2  £.  6.  these  ^things  were  delivered  by  the  court,  be  the  King's 
1.  That  the  King  may  present  to  a  living  by  a  letter,  but  a  question  whether  ^^'^^'^  toindce 
be  can  do  it  by  paroL    2.  There  ought  to  be  the  King's  license  to  make  an  til^of*!^^!^ 
appropriation  01  a  churchy  and  to  endow  a  vicar.    3.  The  King  cannot  make  And  to  oidow  a 
such  a  license  without  matter  of  record^  and  it  ought  to  be  with  a  condition  to  Ticar;  and  the 
endow  a  vicar,  and  the  endowment  of  the  vicar  may  be  by  a  distinct  instrument  King  cannot 
irom  the  appropriation^  so  that  it  be  made  at  the  same  time  when  the  appro-  J^^""^^ 

and  it  ought  to  be  with  a  condition  to  endow  a  vicar,  which  eudown^t  may  be  by  a  distinct  instnuaeat,  m 
that  It  be  made  at  the  same  time  as  the  appropriation. 

M.  1649.  B.  S.    Harwood  v.  Paty.    [Styl.  I61.  I68.] 

nPHE  question  insisted  upon  in  this  case  was^  whether  upon  a  recovery  in  The  court  mhn 

-'-    an  action  of  debt  against  a  parson^  the  tithes  be  extendible  by  elegit,  inclined  to  think 

HalcM  of  counsel  with  the  plaintiff  held,  that  they  are,  because  that  tithes  may  ^^  ^^hes  are 

be  said  to  be  tenements,  and  the  parson  has  a  freehold  in  them,  although  he  'i!!2^k^«'^ 

hold  them^'tfre  ecclesut. : —  But  Rolls,  C.  J.  said,  that  a  parsonage  cannot  be  dearly  hdd  thiu 

extended,  but  that  the  debt  may  be  levied  out  of  the  profits  of  it  by  the  sheriff,  they  are  not  due 

as  it  was  wont  to  be  done  :  for  now  there  being  no  bishops  the  profits  cannot  fiir^  dtvino. 

be  sequestered  by  the  bishop  of  the  diocese,  as  they  used  to  be.    But  Jerman 

and  Nichols,  Justices,  douDted.  —  Ask,  J.  agreed  with  Rolls,  and  said,  that 

by  the  common  law,  the  clergy  are  no  more  privileged  from  paying  their  debts, 

than  laymen  are.  —  Rolle,  C.  J.  said,  it  has  been  heretofore  questioned,^ 

whether  a  clergyman  be  subject  to  watch  and  ward,  or  to  contribute  to  satisfy 

far  a  robbdy  done  within  the  hundred :  but  now  it  is  no  question  but  they  are 

subject,  and  shaU  contribute.    Adjourned  till  Saturday  to  be  argued  again. 

The  case  between  Harwood  and  Paty  was  again  spoken  to,  by  WyU,  of 

counsel  with  the  plaintiff,  wherein  the  action  being  an  action  of  trespass  for 

taking  away  wheat,  rye,  and  wood,  upon  an  elegit  taken  out  against  a  parson, 

the  question  was,  whether  tithes  are  extendible  upon  an  degit  by  the  statute,  or 

not.     And  he  held  that  they  are  not  extendible,  first,  by  the  common  law  con- 

firmed  by  Mag.  Charta  they  are  not  extendible.  Coke,  upon  Magna  Charta,  3. 

and  N.  Brev.  227.    Tithes  are  merely  spiritual  things,  and  exempt  from  all 

lay  consideration,  11  Rep.  14.  Priddle  and  Napier  s  case.(l)     Cawdrie'&  case, 

5  Rep.  f.  15.  35  H.  6. 39.  where  rights  of  tithes  are  in  dispute,  the  common 

law  shall  take  place  -,  but  not  where  the  tithes  themselves  are  in  dispute :  Sel- 

den*s  History  of  Tithes,  cap.  14.    2.  The  statute  of  Westminster  makes  no 

alteration  of  the  common  law  in  this  point,  and  non  usage  is  a  good  argument 

to  prove  it  5  for  if  they  had  been  extendible,  it  would  sometime  or  other  have 

bean  put  in  practice  5  and  by  the  express  words  of  the  statute  of  Westminster 

the  second,  tithes  are  excepted,  and  the  process  usually  before  that  directed  to 

the  bishop  for  sequestration,  is  not  taken  away  by  the  statute  of  5  £.  3.  53. 

N.  Brev.  266.    lliough  it  be  a  freehold,  yet  is  it  not  within  the  statute ;  and 

if  it  be  within  the  words  of  the  statute,  yet  is.  it  not  within  the  meaning  of  it, 

as  Coke  upon  the  statute  of  Westminster  2.  proves.  35  JI.  5.  50.    9  £.  2. 

.  Clergymen  anciently  were  not  included  in  general  acts  of  parliament ;  because 

the  church  was  accounted  as  an  infant  always  within  age,  and  so  favoured  and 

piotected  by  law.    Next  the  late  ordinance  of  parliament  has  made  no  alteration 

in  this  case ;  for  the  ordinance  intended  not  to  punish  the  parsons  of  churches, 

although  it  4o  oust  bishops  of  their  bishoprics  and  dignities.    And  as  to  the 

(l)iate,J05. 

objection. 


ntlffi  GASES. 

objection,  Chst  if  ihe  iithei  should  not  be  here  extettdiMe,  there  would  be  a 
hSinTe  of  jostice.  I  answer,  thsit  onr  case  is  out  of  the  common  law,  upon 
which,  the  role,  that  e^ti'aofdinaty  coorses  are  to  be  taken,  rather  than  there 
should  be  a  failure  of  justice,  is  grounded.  —  Rot/LB,  C.  J.  said,  that  there  are 
two  questions  in  this  case,  1.  Whethar  the  tithes  are  within  the  statute. 
2.  Whether  now  that  bishops  are  taken  away  by  the  parliament,  the  sheriffs 
may  levy  the  debt  of  the  clergy  as  the  bishops  used  to  do.  And  I  conceive  they 
may,  by  a  levari  facins.  But  the  great  question  is,  whither  the  elegit  lie. 
And  the  court  inclined  it  did.  But  you  will  ar^e  it  again,  therefore  We  will 
deliver  no  opinion  in  It.  And  the  court  clearly  held  With  Mtt  Mden,  thai 
tithefi  att  not  due  juN  dkino;  atad  directed  to  Search  precedents,  if  a  recogni-' 
2Uince  had  ever  been  extended  upon  tithes.     [See  Hutdr.  64.] 


IfifiO.  *rr.  1650.  B.  S.  Catie  v.  Pell.  [Styh  229.] 

otion  io  ar« 
rest  of  iiidgnMDtj 


A  notion  io  ar-   /^  ANE  brought  an  action  of  debts,  upon  the  statute  of  2  £.  6.  for  sab- 
«  ^  straction  of  tithes,  against  Pell,  and  had  a  verdict.    The  defendant  moved 


A  *^*  1??°"*  in  arrest  of  judgment,  and  took  an  exception  to  the  plaintiff's  deckration ; 

ulrctf  bvthe  ^^^  ^^  ^'^  °^^  appear  by  it,  in  what  parish  the  lands  lie,  out  of  which  the 

declantion  on  tithes  grew  due.    On  the  other  side  it  was  said,  it  appeared  well  enough  by 

2  £.  6.  in  what  implication  -,  but  if  it  did  not,  it  is  not  now  material,  there  being  a  verdict  in 

oarlsh  the  lands  the  case  by  which  it  is  helped.  — Jerman,  J.  said,  there  was  Only  an  impU- 

idd'tlMtu'^i  ^^^^^  ^  ^^^^  '°  ^^**  parish  the  lands  lie,  and  that  is  not  a  violent  implica- 

be  intended  ^^^^  neither,  and  therefore  the  declaration  cannot  be  good.    But  Rolls,  C.  J. 

<^er  verdict,  answered,  what  if  the  plaintiff'  had  only  said,  that  the  tithes  belonged  to  him  ? 
^attfae  tithes    '  And  It  is  here  after  a  verdict,  and  the  declaration  is  helped  by  it;  but  if  you 

^^P"*!*^  to  the  iiad  demurred  to  the  declaration,  it  would  have  been  ruled  to  be  naught. 

Sm^f  tiifp^'  And  if  the  tithes  belong  to  the  plaintiff;  why  may  it  not  be  implied,  that  they 

rish^andT^re  belong  to  him  as  parson  of  the  parish,  and  are  of  lands  lying  within  the 

withm  it,  but  parish  :  but  let  Us  see  a  book,  and  speak  to  it  again  the  next  term, 
the  declaration  would  have  been  bad  on  demnrret'. 

M.  1650.  B.S.  Fairfax  v.Fmfef€Uc.  [Styl^6.] 

In  a  writ  of  TN  a  writ  of  error  brought  to  reverse  a  judgment  given  In  a  writ  of  dower, 
dower  the  conrt  ^  these  exceptions  were  taken  : — 1.  That  the  original  was  not  well  returned, 
at  first  held,  that  for  there  appears  not  to  be  any  return  of  the  prodamatlon  of  the  summons  ^ 
2^^f^^^^^**^  and  though  the  party  do  appear,  yet  it  was  said,  that  it  is  not  helped  thereby. 
nun  waf^rtain  ^*  '^^  demand  is  uncertain  -,  for  the  demand  is  de  tetfid  parte  decmarum  gar- 
enougb  by  com-  hanim  in  Cotton,  and  by  this  demand  the  kind  of  ttie  tithes  demanded  is  not 
mon  mtend-  made  certain  j  for  the  word  garba  admits  of  divers  constructions,  and  so  Lind- 
™«"f  *  ^*  "ftw^  wood  the  civilian  shews.  3.  It  is  not  expressed  whether  the  defendant  be 
woLld  adw  *«rt^tenant  or  heir.  4.  Tlie  demand  is  ac  etian  de  reetoriA  de  AcerstaU  Mahky 
whether  such  a  Which  Is  uncertain,  for  it  ought  to  be  ^  rectond  eccksice.  —  Roll,  C  J.  To 
demand, withont  ihe  Ist  exception  said,  that  the  appearance  of  the  party  wHl  help  miscontinu- 
tayingfnmmm  ance  of  process,  and  so  it  does  here.  —  HalkS,  to  the  2d  exception  said,  Hiat 
(^wluchit  was  ^l^cinue  garbarum  is  certain  enough  to  common  understanding.  To  the  5d  ex- 
sisni&ed)  wonld  <^^ption,  he  held  it  not  necessary  to  say  de  reciorid  ecclem,  for  it  must  be  ao 
he  good ;  hot  it  necessarily  intended.  The  court  desired  to  6ee  books,  and  so  It  was  adjonmed. 
was  not  neces-  At  another  day  the  case  was  again  moved,  and  then  spoken  to  and  answered ; 
sary  to  express  Jsi,  As  before,  that  dedmct  garbarum  is  certain  enou^  to  oominon  intendment, 
onhc  d!^CT  in*  ^^'  ^^**  ^'  "  ^^*  necessary  tO  express  the  setting  forth  of  the  dowet  m  the 
tile  tiih^by  ^^bes  by  metes  and  bounds,  for  tithes  cannot  be  so  set  forth,  and  it  Is  not  con- 
metes  and  stant  to  Use  the  expression  per  metas  et  hundas.  —  Latch  took  another  ex- 
bounds,  for  ceptfon  that  it  was  improperly  expressed,  fof  one  to  enter  into  an  advowson. 
tiOies  cannot  be  And  to  the  exception  formerly  taken,  he  held  that  the  proclamation  of  sunmons 
so  set  fortii.  ong]xt  to  have  been  returned,  and  that  fault  is  not  helped  by  the  late  set, 
because  it  is  matter  of  substance,  and  not  mere  matter  of  form  5  and  he  said 
that  appearance  of  the  pafty  saves  a  discontinuance  of  mean  procesto,  but  not 
of  original  process,  as  this  is,  whidi  is  the  very  foundation  of  me  action ;  and 

that 
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hths  casks.  4W 

^iMilllKWgh  the  want  of  a  nunn^Bs  be  helped  by  the  jWty  t  appearance^  yet  IfiSO. 
tlie  want  of  retunung.  the  toioixioiis  is  not  helped  fay  Uie  party's  appearance.  tAiBstAz 
Next  he  held,  as  formerly^  that  decwue  garbanan  is  uncertain^  and  that  the  _  J^ 
nature  of  the  com  ought  to  be  shew^.— Rollk^  C.  J.  said,  that  the  not 
letuming  the  prorlamation  of  siumnoDS  is  not  material  $  for  the  summons  is 
only  to  make  the  purty  appear,  and  he  has  appeared  in  this  case,  and  the  late 
act  extencb  to  it,  if  it  were  not  good  without  it.  And  the  demand  of  tertian 
partem  garbarum  b  certain  enough  by  common  intendment ;  but  it  seems  more 
certain  here  than  so,  for  it  is  tertiam  partan  garbarum  gnmomm^  which  signi- 
fies com.  And  it  is  not  necessary  to  express  the  setting  forth  of  the  dower 
per  metaa  et  bundas,  but  it  b  well  as  it  is  without  that  expression*  And  lastly. 
It  b  weU  enough  said,  ingremu  est  into  the  advowson,  although  it  be  not  so 
pBoper  an  expression  as  might  have  been  used ;  for  it  is  good  enough  to  make 
the  party  tenant  —  Jbrman,  J.  to  the  same  eSkct,  and  said,  that  if  'there  be 
two  tenants  in  common,  and  one  of  them  die,  it  b  a  great  (j(uestion  how  the 
wife  shall  be  endowed  j  yiz.  whether  per  metas  et  bundas  or  no.  And  he 
doubted  whether  the  writ  of  error  here  brought  were  good  or  not ;  for  it  is 
Yetomable  comfn  Qtutodibut  Ubertati$^  &c.  apud  We$tmonasterwm,  whereas  it 
ought  to  be  oofYMi  ciutodHnu  ubicvnque  ;  for  they  are  not  fixed  to  Westminster. 
— Nicholas,  J.  to  the  same  effect.  — Rolle,  C.  J.  said  it  was  a  good  ex- 
ception that  JjB&MAN  took  to  the  writ  of  error ;  but  the  court  was  here  at 
WesdbiiBster  at  the  return  of  the  writ,  and  the  writ  was  made  by  the  custodes 
themselyes,  and  the  parties  did  appear  upon  it ;  and  therefore  he  questioned 
whether  it  might  not  be  made  good  for  these  reasons. — Jbrman,  J.  held  it 
could  not.  — ^RoLLiB,  C.  J.  said,  that  all  the  Latin  fwecedents  are  agreeable  U> 
this  writ,  and  it  would  be  dangesous  to  alter  them ;  but  let  the  ctOrsitors 
attend,  and  give  thdr  reasons  why  they  do  not  alter  this  form,  and  if  the  vinit 
be  good^  methinks  the  judgment  should  be  affirmed.  Yet  we  wiU  advbe  a 
little  of  the  writ,  and  whether  the  demand  of  dedmam  partem  garbarum,  vnth- 
out  groHontm,  be  good  or  not. 


R' 


E.  1651.  B.  S.  Bitch  y.  Sanders.  [Styl.  26l.  278.]  ^  '^51. 


ITCH  brought  an  action  of  trespass  aeainst  Sanders,  for  tslLing  away  hb  A  testator  de- 
corn  set  forth  for  tithes  j  upon  issue  joined  a  special  verdict  was  foiind,  ▼ucdall  bis  frae 
whereupon  the  case  fell  out  to  be  upon  the  construction  of  the  words  of  a  will,  J*^  ^  ^  ^^ 
which  were  these,  "  1  give  all  my  free  lands  wheresoever  to  my  brother  John  diSMi"£S  h«*" 
"  Sanders,  and  hb  heirs,  upon  condition  that  he  suffer  my  vnfo  to  enjoy  all  my  suffered  bis  nife 
**  freelands  in  Holford,  for  life,**  the  testator  having  only  a  portion  of  tithes  o(  to  emoy  all  hb 
inheritance  in  Holfoid,  and  no  lands.    The  question  here  was,  whether  this  free  bads  in  H. 
portion  of  tithes  shall  be  accounted  free  lands,  within  the  intent  of  the  will,  ^^[^^ 
and  so  the  wife  be  to*  have  them  during  her  lifo.     T^toisden  held,  the  tithes  ^j  ^  portion 
were  not  devised  by  the  will  to  the  feme  ;  for  if  I  devise  my  fee-simple  lands  of  dtfae's  of  in- 
to Jfhn  a  Stile,  and  his  heirs,  tithes  do  not  pass  by  this  devbe;  for  tithes  are  heritancein  H. 
a  collateral  thing  arising  out  of  land,  and  not  part  of  the  land  itsdf.  42  £.  3.  »D(i  »>I<mds ; 
f.  13.  10  Ja,  Moyk  and  Eider's  case,(l)  31  El.  Perkms  and  HwmTs  casc.(2)     In  ^^^^^ 
the  will  here  they  pass  not,  for  there  are  no  words  in  the  will  to  devise  them,  tion  of  tithes 
nor  can  the  WOTds  be  so  expounded ;  and  here  are  other  lands  devbed  to  passed  to  the 
satisfy  the  VFOrds  of  the  will.    A  term  for  years  has  more  relation  to  land  than  ^«  by  dua 
tithes  i  and  a  term  could  not  have  passed  by  the  words  of  the  wiH.    Next,  the  ^^f^'    V^ 
second  clause  does  not  pass  the  tithes,  for  there  b  no  such  thing  as  is  expressed  2lieooiyirt  seemed 
in  it ;  but  if  it  should  pass  to  the  wife  by  implication,  yet  it  cannot  pass  to  to  be,  that  being 
John  Sanders  the  brother ;  for  there  are  neither  express  words  nor  any  impli«  used  in  a  will 
cation  to  devise  thb  portion  of  tithes  to  him,  but  the  contrary  rather  is  to  be  *h«y  did  pass, 
collected  from  the  will.     JFadham  JVindham,  on  the  other  side,  answered,  that  ^^^^  e^i^^^^^ 
the  testator  calls  the  tithes  in  Holford  hb  free  lands.    It  is  true  generally,  J|^  ^  J*^,  ' 
that  hf  the  devbe  of  lands  tithes   do   not  pass,  but  in   a  wiU  by  the  vejance. 
intent  of  the  devisor  they  may  pass  j  and  the  vrord  land  includes  all  real 
things  in  common  intention  and  legal  construction,  as   Lutterefs  case  is, 
1  Mar.  Bro.  Tit.  Elegit.    An  ekgU  may  be  of  a  rent,  and  tithes  have  a  nearer 

(1)  Ami,  SM.  (S)  AnU,  98. 

relation 
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1651.  '  Tdatioatolandilupi  renilns.  2diy.  Heie  is  an  apfMniit  iiitanliaa  to  darfte 
BITCH-  the  tithes;  for  he*  explains  his  meaning  in  his  seeoDd  daiise  of  the  will,  that 
^'_  he  intends  tithes  by  the  word  lands,  44  £iiz.  C.  B.  Gtry  against  Gejy.  Tbe 
question  there  was,  what  passed  by  ihe  word  rents,  whether  lands  paneJ, 
The  wwds  were,  "  as  to  all  my  lands  in  Dale,  I  devise  my  rents,'*  kc*  wbd 
here  the  matter  comes  in  by  a  proviso,  which  edbiges  the  matter,  Trin«  3  Jsl 
FitzwiUiams  case :  one  devised  aU  his  goods,  jewels,  and  plate,  CTOfpdng  has 
lease  in  €.  there  it  was  adjudged  that  all  his  other  leases  passed.  4B.  3* 
Br.  Grants,  51.  Another  circumstance  in  the  wUl  enliaroes  this  coiMtniclioi^ 
TO.  the  word  wheresoever,  which  word  expresses  the  intent  of  the  deviaor  to 
Ikb  so,  otherwise  that  word  will  be  idle,  and  to  no  pornose.  Uob.  Rep.  SiMhdjg 
and  Butler's  case.  It  may  also  appear  out  of  the  body  of  the  mIL ;  for  it 
appears  thereby  that  his  daughter  was  provided  for  in  his  will  by  his  pfiiwwsal 
estate,  and  that  the  intention  was,  to  dispose  of  his  lands  to  the  heir;  and  his 
copyhold  lands,  which  he  had  in  Uolford,  were  surrendered  at  the  time  o£  te 
making  of  the  will,  and  so  the  devise  cannot  refer  to  them ;-  and  beaides  this 
is  called  free  lands,  which  distinguishes  them  from  copyhold  lands :  and  so  he 
prayed  judgment  for  the  plaintiff.  — Rolls,  C.  J.  There  is  a  condition  aniifxed 
to  the  devise,  that  his  wife  shall  enjoy  tliis  land,  though  the  wards  in  the  will 
are  not  very  proper  to  express  it ;  but  we  must  consider  them  as  used  in  a  will, 
and  not  in  a  conveyance.  — Nichols,  J.  said,  the  devisor  himself  calls  them 
freeholds,  and  this  distinguishes  them  from  copyhold  lands.  Adjoomed  tiB 
Saturday  following  to  be  aigued  again. 

Iir  an  action  of  trespass  and  ejectment,  upon  a  special  verdict  found,  the 
case  fell  out  to  be  thu :  a  man,  by  his  last  will  and  testamient,  devised  all  his 
fee  simple  land  wheresoever  to  bis  brother,  upon  eondition  that  he  sofier  his 
wife  to  enjoy  all  his  free  lands  in  Holford,  during  her  life ;  and  the  jury  fbond 
that  the  testator  had  only  a  portion  of  tithes  in  Holford.    The  question  was, 
whether  the  portion  of  tithes  did  pass  to  the  wife  by  ibis  devise.    Mer^dd 
held,  that  the  tithes  pass  not  by  the  devise,  because  the  word  lands  cannot 
extend  to  tithes,  for  tnat  would  be  a  very  forced  construction,  and  cited  Trin. 
1 7  Ja.  B.  R.  Knight  and  Knight's  case ;  and  M.  39  &  40  Eliz.  entered  38  Efiz. 
Rot.  269.  Yaw  and  Hardkig  s  case,  B.  R.  that  houses  are  not  devisable  by 
the  name  of  lands;  and  he  said,  that  the  word  wheresoever,  makes  no  differ^ 
ence,  as  to  make,  the  tithes  pass ;  and  though  there  be  an  implication  and  an- 
intent  in  the  testator  her^  to  devise  the  tithes,  yet  that  will  not  serve,  because 
there  wants  words  to  express  this  intent,  and  though  this  be  in  a  will,  yet  there 
must  be  words  used,  to  support  the  intent  of  the  testator,  for  wills  must  be 
ruled  by  the  rules  of  the  common  law.    Mhinghunt  and  Curtice  s  case,  Mich. 
7  Ja.  Hob.  Rep.  34.  the  kst  edit.  Mich.  42  &  43  Eliz.  B.  R.  A  devise  of  lands 
extends  not  to  tithes,  for  tithes  are  not  lands,  but  a  mere  collateral  thing  to 
them,  and  have  no  relation  to  them,  Mich.  1  Ja.  Rot..  192.  MilhvBA.Hide% 
case,  B.  R.  11  Rep.  Fridk  and  Naper*%  ca8e,(])  f.  13.  b.  Trin.  42  Eliz.  B.  R. 
SHsawooD  and  Wuf  ston  held,  that  tithes  cannot  be  i4>pendant  to  a  manor, 
1  Rep.  1 1 1.  Albames'  case;  and  here  are  no. words  in  the  proviso  to  pass  the 
tithes.    It  is  true  |hat  tithes  may  lie  in  tenure,  and  that  aa  action  of  debt  Ues 
for  them,  but  that  is  by  the  statute  of  19  Eliz.  Dyer,  f.  354.    The  word  land 
in  a  will  does  not  extend  to  tithes ;  and  heirs  ought  not  to  be  disinherited  by 
doubtful  and  ambiguous  words,  as  it  must  be  here,  if  these  tithes  should  pass. 
Next,  as  to  the  verdict,  he  said,  that  it  is  not  thereby  found  that  the  testator 
died  possessed  of  the  tithes,  as  it  ought  to  have  been,  as  it  has  been  acljudgedy 
43  Eliz.  and  so  be  prayed  judgment  for  the  plaintiff.    Mavnard  of  counsel 
with  the  defendant  argued,  that  the  tithes  did  pass  by  the  wifi,  otherwise  part 
of  the  will  must  be  void ;  which  ought  not  to  be,  it  all  parts  may  be  so  con- 
stmed  that  they  may  stand  together ;  and  he  agreed  that  lands  and  tithes  are 
distinct  things ;  but  in  wills  it  is  not  to  be  so  much  considered  wheUier  the 
words  of  them  be  proper,  but  what  was  the  intent  of  the  testator  in  them,  and 
whether  they  do  declare  his  meaning  or  not ;  and  here,  by  construction  of  the 
words  by  free  lands,  inheritance  is  meant  in  opposition  to  copyhold  lands,  or 
terms,  for  years.    2clly.  Here  is  a  positive  assertion  of  the  testator  himself^ 

/  (1)  Anie,  205. 

that 
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tiwl  ia  bis  QndcfsftaaCttg  he  had  iite  knds  in  HoUbrd,  for  he  had  no  other        I55I. 

landglhere.    35  £lk.  lioftm^M's  case.  Rot.  504.  B.  R.  by  a  will  ihiiigs  of  one         mtcb 

nature  may  pass  by  words  ^ich  are  proper  to  pass  things  of  another  nature^  ^ 

44  &  45  Elk  Rot.  125.    A  derise  of  lands  and  tenements  will  nass  leases  for      f^""^!*^ 

yean,  if  there  be  no  other  lands^  to  pass  by  those  words  in  the  place  expressed 

kk  the  will ;  and  so  prayed  judgment  for  the  defendant.  — Rolls,  C.  J.  asked 

what  he  said  to  the  exception,  that  it  is  not  found  that  the  testator  died  aeised 

of.the  tithes  ?  without  doubt  it  had  been  ill  upon  a  demurrer,  therefore  see  if 

ym  cumot  help  it  by  the  notes  by  which  the  veidict  was  drawn  up.    But  for 

the  matter  in  law,  methinks  it  is  a  strong  case  that  the  tithes  do  pass }  for  we 

are  in  the  case  of  a  will,  where  the  meaning  of  the  party  shall  be  observed,  if 

it  may  be  found  out  by  any  means,  thoagh  it  cannot  be  collected  eg  ti  termmi; 

and' should  it  not  be  so  here,  part  of  the  will  would  be  void,  which  may  not 

be,  if  we  can  make  it  otherwise  by  a  reasonable  construction  :  but  I  will  con« 

aider  oi  the  Tcrdict,  and  do  you  consult  with  your  notes.  —  Jxbmtn,  J.  The 

▼erdict  ought  to  find  the  dying  seised,  and  till  I  am  satisfied  from  the  notes  I 

Will  deliver  no  opinion. — NicnoLAa,  J.  held  both  the  devise  &>od,  and  the 

veidict  also,  but  said  it  been  otherwise  upon  a  demurrer.  —  Ask,  J.  to  the  same 

intent.  —  Jbrmtn,  J.   It  is  clear  that  the  testator  Intended  to  devise   the 

lands  (I)  in  Holford,  and  it  is  a  good  devise ;  but  if  the  verdict  be  imperfect- 

ft  is  for  the  plaintiff,  but  if  otherwise  it  is  for  the  defendimt.    The  court 

would  advise  touching  the  verdict. 

(1)  Qa.  "  iWkei." 
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M.  1651.  B.  S.  Cressii  v.  Burgh.  [Styl.  296.] 

N  action  of  debt  was  brought  upon  the  statute  of  2  E.  6.  for  tithes.  In  an  aodon  of 
-  Upon  nil  debet  pleaded,  and  a  verdict  and  damages  given  for  the  plaintiff,  fM>t  oof  E.  6. 
it  was  moved  in  anest  of  judgment,  that  the  damages  given  are  for  tithes  '^  *"*  ?^I?^ 
growing  upon  seventy-one  acres  of  land,  whereas  the  phuntiff  in  his  declara*  ^^^  ^i  ^ 
tion  declares  but  for  tithes  growing  upon  seventy  acre^  of  land ;  so  that  the  mages  were 
damages  are  given  for  more  than  is  declared  for,  and  contrary  to  the  demand.,  givea  for  71 
To  this  it  was  answered,  that  this  is  but  the  mis*counting  of  the  juiy,  and  is  not  ■*"[*•»  wheitoi 
material;  because  by  the  whole  declaration  it  appears  there  was  but  seventy  ^^eradedrnd 
acres,  and  this  is  but  a  description  by  the  jury  how  the  several  paroek  of  land  |^ .  init  the 
were  sown,  viz.  with  what  com.  —  Rolls,  C.  J.  said,  the  declaration  is,  that  court  held  it  to 
die  defendant  was  seised  of  seventy  acres  of  arable  land,  and  that  so  many  be  bat  a  mit- 
acres  were  sowed  with  wheat,  so  many  with  oats,  so  many  with  mesUn,  so  many  foonUog  oC  the 
with  beans  5  and  as  to  the  five  acres  residue,  sowed  with  barley,  which  aU  ^^^^jji 
amount  to  seventy-one  •  acres  >  and  it  ought  to  have  been  as  to  fonr  acres  vionte. 
residue  -,  so  that  this  is  but  a  mb-counting  of  the  jury,  for  the  jury  cannot  be 
deceived,  for  the  land  is  called  but  seventy  acres  in  the  declaration,  and  no 
damage  arises  to  any  by  this  mistake.    To  which  the  rest  of  the  judges  agreed,  v 
and  judgment  was  given  for  the  plaintiff,  nUL 

Tn  165^.    Scacc.     Baynton,  Kt.  v.  Bennett.     1  Wood,  4. 

Wiltshire,  28th  June,  1652.  \2^^ 

THE  bill  stated,  that  the  late  dean  and  chapter  of  the  cathedral  church  of  A  payment  to 
Winchester,  by  indenture  under  their  common  seal,  dated  the  26th  day  of  ^  >«J*y  ©^ 
June,  in  the  eleventh  year  of  Charles  the  First,  did  "  demise  and  grant  unto  J^;^'^j2ll!t 
"  T.  Lambert  all  that  rectory  and  parsonage  of  RewiU,  vriUi  all  houses,  and  y^u-Iv.oatof 
tithing  of  com  and  grass,  and  all  commodities  to  the  same  belonging,  which  oertau  Unda  in 
he  then  had,  or  that  H.  Blackborrow  or  J.  Blagden,  or  then*  assigns,  before  the  pariah  of 
had,  or  ought  to  have,  belonging  to  the  said  rectory,  to  have  and  to  hold  to  SuqtUMUn, 
"  the  said  T.  liambert,  his  executors  and  assigns,  for  twenty-one  years  :"  that  Sifor  wmw^ 
Afterwards  the  same^  by  several  conveyances,  came  to  William  Dundi,  who  for  ^^fj^  for  tithes 

some  anting  out  of 
the  siid  laods,  held  good,  and  deciccd,aod  also  that  it  shoaklrbe  coatiaoed  for  the  fiitaie* 
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toihe  time  ehjoyed  the  same  -,  that  ia  F^bruuj,  1646»  be  taoH^td  tibe  nme 
to  the  plaintiff,  wiio^  by  yirtaetliereof,  became  poaaeiwd  of  tlie  said  leetoiy  end 
pcemises,  and  leceivedtbe  profits  thereof  >  and  tbust  among  other  thiiigBbdaiigiiig 
to  the  said  rectory  there  is  due  to  the  rector  and  impropriator,  aboot  the  first 
day  of  November  yearly,  twelve  bashels  of  wheat  out  of  oertatn  lands  in  the 
parish  of  Steeple  Ashton,  as  a  portion  of  tithes  or  con^Mmtion  for  tithes  arising 
out' of  the  said  landsy  which  had  been  paid  for  the  space  of  sixty  yean  and  up- 
wards by  the  tenants  to  the  rector  and  impropriator  of  Rewilly  and  which  the 
defendant  himself>  until  of  late>  had  constantly  paid ;  but  that  for  five  yean 
past  he  had  refosed  to  pay  the  said  twelve  bushels  of  wheat ;  and  also  had  re- 
fosed  to  let  plaintiff  know  from  what  lands  the  said  tithes  ariae ;  and  there- 
upon he  prayed  the  aid  of  the  court  to  be  relieved  in  the  premises. 

The  defendant  answered^  and  confessed,  that  he  had  paid  twelve  boshds  of 
wheat  to  the  rector  of  Rewill  every  year  for  twenty«one  years,  but  at  no  cer- 
tain times ',  but  denied  that  he  paid  it  as  a  portion  of  tithes,  or  as  n  oomposio 
tioo  for  tithes. 

The  plaintiff  replied  f  the  defendant  rejoined :  and  witnesses  were  examined* 

The  cause  came  on  to  be  heard  this  day  before  Mr.  Babok  Thobpe  ;  and 
upon  debate  of  the  matter,  and  reacKng  the  depositions  of  divere  witnesses  in 
the  cause,  . 

The  court  ordered,  that  the  plaintiff  shall  bring  an  action,  wherein  he  shall 
declare,. that  the  defendant,  in  consideration  of  five  shillings  in  hand  paid  by 
the  plaintiff,  has  affirmed  and  promised,  tl\at  if  the  plaintiff  shaU  prove  that  the 
owners  and  farmers  of  the  farm  of  Steeple  Ashton  have  accustomed,  and  for  the 
time  being  ought  to  pay  twelve  bushels  of  wheat  yearly,  as  a  portion  of  tithes 
or  composition  for  tithes,  to  the  rector  of  Rewill  for  the  time  being,  that  then 
he,  the  said  defendant,  will  pay  to  the  plaintiff  forty  shillings ;  the  defondant 
at  the  trial  to  admit  the  plaintiff's  title  to  the  rectory  of  Rewill,  and  insist  only 
upon  the  right  of  payment  of  the  said  twelve  bushels  of  wheat  yearly. 

The  said  trial  was  had  accordingly,  and  a  verdict  given  for  the  jAalntiff. 
And  upon  hearing  counsel  for  the  said  parties. 

The  court  ordered,  that  the  defendant  shall  pay  to  the  plaintiff  twenty  pounds 
for  the  arrears  of  the  tithes  in  question  for  five  years,  and  that  for  the  future 
he  shall  continue  the  payment  of  the  said  tithes. 

Stsblb,  Chief  Banm. 
Thoupe,  Baron, 


1654. 

Tithe  issue  for 
furce. 

A  custom  that 
the  inliabitaots 
of  a  hamlet 
should  pay  a 
rate  or  sum  of 
money  in  gross, 
or  as  a  rem  to 
the  rector  pf  the 
parish  ef  15>. 
4cl.  yearly,  in 
lien  and  satis* 
faction  of  all 
tithes,  com- 
moiily  called 
snudl  tithes,  or 
white  tithes, 
yearly  arising  in 
the  said  hamlet, 
st-nt  to  an  issue 
at  Idw;  npon 
whichaverdict 
was  found 
agnnst  the  cus- 
torn. 


M.  1654.     Scacc.     Page  v.  Laioe.     1  Wood,  11.  ' 

NorthamptonshuT,  26tfa  October,  1654. 

^T^HE  bill  stated,  that  the  plaintiff  had  been  for  twelve  years  past  the  true 
-■■  owner  and  proprietor  or  the  impropriate  rectory  or  parsonage  of  Cundlc, 
and  that  he  ought  to  have  had  all  manner  of  tithes  of  com,  grain,  hay,  furzes, 
wool,  lambs,  milk,  calves,  and  all  other  great  and  small  tithes  arising  within 
the  manor  or  lordship  of  Cundle,  and  all  the  hamlets,  and  places,  and  territo- 
ries whatsoever,  part  of  the  said  manor,  as  belonging  to  the  said  rectory  -,  that 
the  hamlet  of  Ashton  then  was,  and  always  had  been,  within  the  said  rectory 
of  Cundle ;  that  the  inhabitants  of  the  said  hamlet  had  always  paid,  and  ought 
of  right  to  pay,  their  tithes  arising  axid  renewing  within  the  said  hamlet  to  the 
rector  of  the  said  rectory  in  kind ;  that  the  defendant  vras  an  inhabitant  in 
Ashton  aforesaid  for  several  years  past,  and  ought  to  have  paid  his  tithes  ^ 
the  plaintiff,  but  that  for  seven  years  past  he  had  not  set  out  for  the  plaintiff 
any  tithes  ci  iarzita  growing  therein,  although  he  had  cut  several  $  that  he  also 
denied  to  pay  to  the  said  plaintiff  any  tithes  of  wool,  lamb,  milk,  calves,  pigs, 
pigeons,  turkeys,  apples,  and  other  iruit,  or  any  other  of  his  small  tithes, 
although  he  had  shirred  many  sheep,  and  had  many  lambs,  calves,  nigs,  tur- 
keys, pigeons,  apples,  and  other  fruit,  and  much  milk  within  the  said  sectary^ 
for  which  he  ought  to  have  paid  tithes  in  kind  to  plaintiff  3  and  he  prayed  that 
the  de^Bodant  night  «et  forth  what  quantity  of  wze  he  had  cut  dbwn  and 

carried 
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canritd  away  iat  tcven  jean  patt^  and  wliat  uiudl  tMiei  he  had  in  tibe  rakf        1654. 
hamlet  of  Aafaton^  and  give  the  phuntiff  a  satMuTtion  for  the  tame.  -  'Aoa  «.  x.jnri. 

The  defendant  answered,  and  alleged,  that  dlhoa^  he  had  heen  an  inhabi*  ^i^^V^^ 
taut  m  Ashlon  aforesaid,  for  the  tune  mentioned,  yet  he  never  paid  any  tithes 
ior  fanes  or  pigeons  to  the  plaintiir,  or  any  other  impropriator  of  Cundle,  nor 
did  he  conodve  any  onght  to  be  paid  for  the  same,  or  any  thing  in  heu  thmof : 
and  for  the  other  tithes  in  the  hill  mentioned,  called  small  tithes,  he  denied 
the  same,  or  any  tMit  of  them,  to  be  dne  and  of  rigfai  hdbni^ng  and  payable  in 
kind  to  the  plaintiff,  or  any  other  impropriator  of  the  said  rectory  ^  for  that  the 
custom  and  usage,  time  oat  of  ikund  or  otherwise,  had  been  in  the  aald  hamlet 
of  Ashton,  '*  that  the  inhabitants  of  the  said  haaolet  should  pay  a  rate  or  sum 
'*  of  money  in  Kfou»  or  as  a  rent,  to  the  impropiiator  of  Cundle,  ^  thhteen 
"  shillings  and  four*penoe  yetfly,  in  Ueu  and  satisfaction  of  aU  tithes  oommonly 
"  called  small  tithes,  or  white  tithes,  yeariy  arising  in  the  said  hamlet  -/*  that 
the  defendant  had  made  a  tender  of  the  same  to  tlw  plaintiff,  in  aatisfaction  of 
the  said  small  tithes,  which  he  had  refused  to  accept.  The  defendant  by  hii 
further  answer  set  forth  the  number  of  sheep,  lambs,  and  oahres  he  had,  which 
were  depastured  in  the  common  fields  of  the  village  or  hamlet  of  Ashton. 

the  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  cauunined 
on  the  psrt  of  the  plaintiff  only. 

Upon  opening  the  pleadings,  and  reading  of  serend  depositioBS,  and  of  scvtnJ: 
records  produced  by  the  defendant. 

It  is  orderied  and  decreed  by  the  court,  that  the  possession  of  the  said  tithe 
furzes  shall  be  settled  with  the  said  plaintiff. 

It  is  further  ordered,  that  the  possession  of  the  said  small  tithes  shall  he 
estabUshed  with  the  said  plaintiff  until  he  be  evicted  by  law. 

And  to  the  end  *a  trial  may  be  had  touching  the  manner  of  tithing  mentioned 
in  the  answer,  it  is  further  ordered,  that  the  defendant  shall  bri^  an  action 
against  the  plaintiff,  and  that  the  custom  of  tithing  shaU  be  ^  only  thing  to 
be  tried.    And  the  equity  of  the  said  cause  reserved. 

In  pursuance  of  the  said  order,  a  trial  was  had,  and  a  verdict  given  for  ihe 
plaintiff. 

Upon  hearing  counsel  on  both  sides,  and  reading  the  siud  order,  and  the 
record  of  the  said  trial, 

It  is  ordered  by  the  court,  that  the  said  defendant  shell  pay  to  the  said 
plaintiff  eight  pounds  for  the  tithes  in  question,  and  shall  continue  the  payment 
of  the  tithes  for  the  future  to  the  pisinliff.  And  it  is  forther  ordered,  that  the 
said  defendant  shaU  pay  to  the  said  plaintiff  four  marlis  for  his  costs. 

Wm.  Strblc,  CkirfBfxr<m, 

M*  1654.    Scacc.     Tcwrie  v.  Pearson.     I  Wood,  IS. 

Yorkshire,  13th  November,  1654. 

THE  bill  set  forth,  that  the  late  King  James  was  heretofore  seised  of  and  in  Copy  of  a  bull 
the  rectory  of  Kirkby  Grindditch;  and  being  so  seised,  by  his  letters  of  Popelnno- 
patent,  did  give  and  grant  the  said  rectory  to  Richard  Foster  and  his  heirs  for  ^*  ^^h  ""*?* 
ever  -,  by  virtue  whereof  the  said  Richaid  Foster  became  seised  of  the  said  ^IvSKm  de- 
rectory  m  fee ;    which  estate  was,  by  good   and  sufficient  conveyance  and  posited  in  a 
assurance,  conveyed  to  the  said  plaintiff  who  had  for  many  years  last  past  college  tn  Ox- 
enjoyed  the  same ;  that  a  certain  messuage  and  grounds  called  Mowthorpe  ^otd  (not  a 
Grange  is,  and  time  out  of  mind  had  been,  and  was  ever  reputed  and  taken  to  f^^Jj!!?^*^ 
be  within  the  said  rectory  and  the  titheable  places  of  the  same ;  that  the  owners 
or  occupiers  of  the  sud  Mowthorpe  Grange,  with  the  lands  and  grounds  to  the 
same  bdongtng,  have  continually,  and  time  out  of  mind,  paid,  and  been  accus- 
tomed to  pay,  all  manner  of  tithes  arising  upon  the  said  Grange,  lands,  and 
munds  ;  and  that  the  said  tithes  were  so  paid  by  the  owner  and  occupier  of 
m  said  grange  and  grounds  from  time  to  time  without  any  manner  of  qnes- 
tiop  or  denial  until  of  late  that  the  Sfud  defondantj^  being  occupier  of  the  same, 

began 
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began  tb  dtfay  to  paj  to  the  plalndiF  the  tithes  o£  irool,  and  bmb,  and  dilve 
yearly  arising  iheremm ;  that  fur  five  yean  past^  the  said  defendant  has  oecn- 
pied  the  same^  and  had  yearly  kept,  fed,  and  depastured  divers  heasts  and  cattle 
upon  the  said  gronnd,  viz.  ewes,  wethers,  and  milch  cows,  the  tithes  of  which 
were  worth  yearly  twenty  iXMUids,  which  he  had  denied  to  pay  to  the  said 
plaintiff;  and  he  prayed,  that  the  defisndant  taiight  disoorer  and  declare  the 
reasons  for  so  doing,  and  might  set  forA  the  number  of  sheep  and  cows,  and 
the  ^ue  of  the  tithes  he  had  in  the  said  years ;  and  that  he  might  pay  a  satis- 
&ctioD  for  the  same. 

The  defendant  answered,  and  confessed,  that  he  was  own^r  and  occupier  of 
ihe  said  grange  and  grounds,  and  that  he  denied  to  pay  the  tithes  of  wod. 
Iambi  and  calve,  yearly  arising  and  renewing  thereof,  for  that  he  conceived  no 
tithes  ought  to  be  paid  of,  for,  or  in  respect  of  the  same,  or  any  part  thereof, 
fior  that  Uie  said  grange,  lands,  and  grounds  were  parcel  of  the  land  and  pos- 
session ckf  and  bdonging  to  the  late  dissolved  monastery,  of  Old  Malton,  and- 
ID  the  hands  and  possession  of  the  said  monastery  at  the  time  of  the  disaoiutioo 
of  the  same  in  the  reign  of  King  Henry  the  Eighth,  or  in  the  hands  and  pos- 
session of  some  of  his  predecessors,  priors  of  the  said  monastery,  in  right  of  the 
aaid 'house  and  convent,  before  the  said  dissolution,  and  that  during  all  the  time 
that  the  said  grange,  lands,  and  grounds  continue  in  the  possession  and  occu- 
pation of  the  owner  thereof,  no  tithes  ought  to  be  paid  out  of  the  same,  far 
that  during  the  time  they  remained  in  the  hands  and  possession  of  the  said 
prior  and  his' predecessors,  they  were  discharged  of  payment  of  tithes,  and  the 
same  were  so  discharged  at  or  before  the  dissolution  of  the  said  mcmastery ; 
ikkt  the  said  rectory  of  Kirkby  Grindelitch  was  then  also  parcel  of  the  abbey 
of  Kirkham,  and  being  parcel  of  the  said  abbey  came  to  the  crown  in  the  reign 
of  Henry  the  Eighth  by  the  dissolution  of  the  said  abbey ;  that  the  said  grange, 
lands,  and  grounds,  being  parcel  of  the  said  late  dissolved  monastery  of  Old 
Malton,  and  being  so  discharged  of  tithes  as  aforesaid,  came  to*  the  crown  in 
the  thirty 'first  year  of  the  reign  of  the  said  Ring,  by  the  dissolution  of  the  said 
monastery ;  that  the  said  Henry  the  Eighth  behig  seised  of  the  said  grange 
and  lands,  and  of  the  said  rectory,  the  same,  by  and  after  his  death,  came  to  the 
late  King  Edward  the  Sixth,  who,  by  his  letters  patents,  did  give  and  grant 
unto  John,  then  Earl  of  Warwick,  aU  the  said  grange,  farm,  tenements,  and 
hereditaments.of  Mowtborpe,  with  all  the  appurtenances  whatsoever,  to  have 
and  to  hold  to  him  the  said  Earl  of  Wanvidi,  his  heirs  and  assigns,  for  ever, 
under  the  yearly  rent  of  twenty  shillings  thereby  reserved  3  and  that  die  said 
Earl  of  Warwick,  his  heirs  and  assigns,  should  and  might  have,  hold,  use,  and 
en^oy,  within  the  said  grange,  lands,  and  grounds,  so  many  and  such  rights, 
pnvileges,  jurisdictions,  franchises,  liberties,  commodities,  profits,  emolumenis, 
and  hereditaments  whatsoever,  with  all  and  singular  the  premises,  as  the  last 
abbot  of  the  said  late  iponastery  of  Malton,  in  right  of  the  said' late  ^npnastery, 
or  any  of  his  predecessors,  or  any  other,  at  any  time  heretofore,  having  and 
possessing  the  premises,  or  any  part  theieof,  had  used  or  enjoyed,  or  ought, 
might,  or  could  have  held,  used,  or  enjoyed,  in  the  said*  grange,  lands,  and 
groimds,  by  reason  or  pretence  of  any  letters  patents  of  any  of  his  progenitors, 
or  by  reason  or  pretence  of  any  lawful  prescription,  use,  or  custom,  or  other- 
wise in  any  lawful  manner  whatsoever ;  that  toe  said  grange,  lands,  and  pie- 
mises  are  now,  by  mesne  conveyances  and  assurances,  well  and  sufficiently 
conveyed  to  the  defendant  and  his  heirs,  and  that  he  is  lawfuUy  seised  thereof 
and  to  have  and  enjoy  the  same,  with  all  the  rights,  privileges,  &c.  as  the  same 
were  granted  to  the  said  Earl  of  Warwick,  or  as  the  last  abbot  of  the  said  late 
monastery  of  Old  Malton  heretofore  had  held  and  enjoyed  the  same.  The 
answer  also  stated,  that  the  defendant  had  been  owner  and  seised  of  the  one 
moiety  of  the  said  grange,  lands,  and  premises  since  the  26th  of  March,  1650, 
and  not  before,  and  of  £e  other  moiety  thereof  since  the  3d  of  November,  1 652  ; 
and  confessed,  that  during  the  said  times  only  that  he  was  owner  as  aforesaid^ 
he  had  refused  to  pay  any  tithes  to  the  plaintiff,  as  he  hoped  he  might  lawfully 
do  i  but  denied  the  depasturage  of  any  cattle^  as  stated  in  the  bill,  during  the 
said  time,  and  only  a  few  ewes,  wethers,  and  mileb  cows ;  and  also  that  the 

tithes 
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tithei  of  Ihe  tame  to  kept^  hd.  Mid  depastured  id  said  yean  were  wotA  yemty         1^4. 
twenty  pounds.  towjiii 

The  plaindflT  repKed ;  tibe  defendant  rejoiDed :  and  witnesses  were  eacandned  ** 

OD  both  sides.  f»^"^»: 

The  came  eame  on  to  be  heard  on  the  sixth  instant,  when  the  plaintiff  at- 
tended the  hearing  by  his  counsel ;  but  the  defendant's  ooonsel  aU^ging  that 
they  were  not  prepared  for  the  said  hearing,  by  reason  of  the  want  of  some 
records,  &c.  concerning  the  discharge  of  the  tithes  in  question,  it  was  there- 
upon ordered,  that  the  said  defendant  should  pay  to  the  said  plaintiff  £5  costs^ 
and  the  said  cause  to  be  heard  diis  present  day. 

Now  upon  opening  the  pleadings,  and  reading  the  letters  patent  of  the  said 
late  King  James,  dated  the  26th  of  February,  in  the  fourth  year  of  his  reign, 
made  to  the  said  Richard  Foster,  whereby  the  said  rectory  of  Kirinby  Grin« 
delitch  and  the  said  tithes  in  Mowthorpe  and  Mowthorpe  Grainge,  as  late 
parcel  of  the  said  possessions  of  the  said  late  dissolved  monastery  of  Kirkham^ 
were  couTeyed  to  the  said  Richard  Foster,  under  whom  the  plaintiff  claims  the 
tithes  in  question ;  and  upon  reading  several  ministers*  accounts  to  prove  how 
the  said  lands  came  to  the  crown,  and  of  several  depositions  taken  on  the  part 
of  the  plaintiff  in  the  said  cause  $  and  upon  reading  the  copy  of  part  of  an 
'ancient  vrriting  or  bull  of  Pope  Innocent  III.  out  d[  the  Register  of  Alving- 
ham,  remaining  in  ■  ^  college,  in  the  university  of  Oxford,  produced  hf 

the  defendant,  whereby  it  was  endeavoured  to  be  made  out,  that  the  grange 
and  lands  were  exempted  and  discharged  from  tithes  :  and  upon  full  and  ddi^ 
berate  hearing  and  deoating  of  the  said  cause, 

It  was  ordered  by  the  court,  that  the  right  of  the  tithes  in  question  shall  be 
tried  by  an  action  to  be  brought  at  law,  by  the  defendant  against  the  plaintiff, 
in  which  action  the  defendant  is  to  prove,  that  the  land  out  of  which  the 
plaintiff  now  demands  tithes  of  wool  and  lamb  ought  to  be  discharged  thereof, 
as  in  bis  answer  is  set  forth ;  the  action  to  be  tried  at  the  bar  of  this  court  by 
the  defendant  ^  and  the  equity  of  the  cause  to  be  reserved. 


Tr.  1655.  Scacc.    Hardwicke  v.  Newre.    [1  Wood,  l6.  Hardr.  4.]  1656. 

Hertfordshire,  21st  June,  1655.  ^^^v*^^  . 

THE  plaintiff  being  minister  of  the  parish  church  of  Much-hadam,  in  Hert-  A  bill  was  ex- 
fordshire,  preferred  his  bill  concerning  the  tithes  of  two  hundred  acres  of  kibited  in  the 
arable  land  and  ^ghteen  acres  of  meadow  within  the  said  parish,  held  by  the  ^*^2^^^*"' 
defendant  in  1653,  and  for  the  tithe  of  wool  and  lambs  sheared  and  fallen  o^berti^ 
thereon,  and  for  the  tithe  ci  ten  acres  of  ujdand  meadow  within  the  said  pa-  against  the  W 
rish,  cut  by  the  said  defendant,  at  four-pence  by  the  acre,  according  to  the  fendant  whodid 
custom  there  used.  not  appear  to 

The  defendant  answered,  and  denied  the  plaintiff's  title  to  the  said  tithes.      J^-^p^^^7^^ ' 
Hie  plaintiff  replied  5  and  witnesses  were  examined  on  both  sides.  theqoantities 

Upon  opening  the  bill  and  reading  the  answer  of  the  defendant,  who  did  not  and  yalaes  the 
appear,  although  duly  subpcenaed,  to  hear  judgment,  as  appeared  by  affidavit ;  whole  were  de- 
and  upon  reading  an  order  of  the  honourable  House  of  Commons,  assembled  in  ^wed,  the  tbgld 
parliament,  made  the  20th  of  December,  1643,  whereby,  for  the  causes  in  the  J'^deramd^. 
said  order  expressed,  it  was  ordered  by  the  said  Commons,  that  the  said  bene- 
fice of  Much-hadam,  and  th^  profits  thereof  should  be  forthwith  sequestered 
for  J.  Paske,  doctor  in  divinity,  the  then  rector  there ;  and  that  the  said  now 
plaintiff,  then  chaplain  to  the  lord  general,  should  officiate  the  said  cure  of  Much- 
badam,  aid  preaph  diligoitly  there ;  and  that  he,  paymg  all  duties  due  to  his 
Majesty  out  of  the  wid  rectory,  should  have,  for  his  pains  therein,  the  parson- 
age house,  glebe  lands,  and  all  the  profits,  tithes,  and  revenues  of  or  bJonging 
'  to  f he  said  church  of  Much-hadam  imtil  further  order  should  be  taken  by  the  \ 

said  House  of  Conunons  $  and  also  upon  reading  the  depositions  of  divers  wit- 
nesses proving  the  value  ci  the  tithes  detained  from  the  plaintiff  by  the  de-  .    i 
fendant. 
It  IS  6rdcred  by  the  cou|t,  that  the  defeadsnt  shall  pay  to  the-  plaintMr 
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j^U »  4i.  44.  fo  tbA  ««|ae  of  die  liid  Utkes  bsr  Im^ 
unless  cause  be  shewn  to  the  contrary. 

Now,  upon  bearing  of  counsel  oo  both  tides,  and  vfoa  debate  had  odo- 
ceming  the  validity  oif  the  plaintiff's  title  to  the  tithes  by  the  ofder  of  tbft 
Hauae  of  CovimoBS,  and  also  coBcemiiig  the  value  of  the  tithes,  focasmucb  aa 
Ike  witnesstf  examined  in  this  cause  do  differ  in  the  valuatiou  <^  the  tithes. 

It  is  ofdawd  by  the  court,  that  the  defendant  do  pay  to  th^  phuntiff  ;£40  £or 
the  value  of  his  tilhes  for  the  said  year,  and  that  he  shall  from  time  to  time 
pay  U>  the  ^aintiff  all  such  tithes  and  other  dues  as  shall  of  ri^t  bdong  to 
the  plaintiff  for  the  time  to  come,  so  long  as  the  plaintiff  shall  cootinae 
mmister  of  the  peiisfa.'-^[/Fooif.] 

'  Hie  plaintiff  exMbited  bis  bill  as  parson  of  Haddam  in  Hertfordshire  for 
predial  and  other  tithes,  and  upon  proof  of  the  quantity  and  values,  had 
a  decree  for  the  whole ;  and  the  clerks  said,  that  this  was  the  constant  practice 
where  a  biQ  is  exhibited  for  predial  tithes,  and  the  single  value  only  demanded. 
-^Iffardr.'] 


A  bill  in  the 
Exdieqaer 
dianined,  tbe 
plaintiff  Dol 
having  made 
proof  of  qaan« 
titiefl  or  yaluei, 
the  defendant 
in  his  answer 
not  admitting 
tbe  plaintiff's 
title,  but  alkglng 


Tr.  16S5.  Scaec-    The  Attormy-General  v.  Sirmte.    [Hard.  4.] 

rl  an  information  in  t!he  Exchequer-chamber  by  English  bill  for  small 
titiies  appertaining  to  the  rectory  of  South wycke  in  Dorsetshire;  the  de- 
fiendanC  in  his  answer  did  not  admit  the  plaintiff's  title,  but  alleged  an  extin- 
guishment of  tbe  tithes  by  unity  of  possession.  And  the  plaintiff  made  no  proof 
of  the  value  of  the  tithes,  nor  what  cattle  had  been  depastured  in  the  place, 
where,  &c.  And  for  that  cause  the  court  upon  hearing  of  the  cause,  roused 
to  direct  a  trial  at  law,  because  no  particular  damnification  appeared  to  them, 
whereon  to  ground  a  decree  for  the  plaintiff,  if  the  verdict  should  pass  for  him; 
and  thereupon  the  bill  was  dismissed, 
an  extingoishment  of  the  tithes  by  uuit^  of  possession. 


•  _  

H.  1655.  Scacc.     GuUbert  v.  Eversly.    [Hardr.  25.]    9,  Gw.  502. 

aWcV'Sc'inn.  T^^^^  plaintiff  preferred  an  English  biU  in  the  Exchequer-chamber  for  titiies 
keeperfor  the""  ®^  herbage,  as  vicar  of  Eling  in  Surrey,  against  an  inn-keeper  who  depas- 

herbi^  eaden  tured  travellers*  horses,  for  which  there  was  no  customary  payment,  and  the 
by  travellers'  value  of  the  lands  depastured  was  proved  to  be  £Z0  per  annum,  and  the  court 
^<^>*  ^^jl^  was  in  doubt  what  decree  to  make  for  a  certain  rate  to  the  parson ;  it  not 
at  whi^  ratelt  ^^^^  ascertained  by  custom.  And  they  conceived,  that  they  ought  to  have 
should  be  paid*  ^^^&^  to  the  value  of  the  land,  wbieh  is  proved  to  be  £30  per  annum,  and  so 
it  being  ascer-  to  allow  him  2«.  in  the  pound;  but  they  agreed  clearly,  that  titiies  were  pay- 
tained  bj  cus*  able  for  such  herbage  eaten  by  the  mouths  of  travellers  horses,  as  aforesaid ; 
w  "^  ^^th^^'  ^^  ^  ^^  ^^^^  a^udged  in  Trin,  1^  Jac.  B.  R.  in  a  prohibition,  the  court  d^ed 
Joufdlwiu^a  ^  gnmt  a  prohibition,  the  libel  being  against  an  innholder  for  tithes  of  her* 
covmnission  to  ^^ig^  fs^texk  oy  travellers  Inirses.  ( 1 )  And  in  Mich«  7  Car.  B.  B*  Face  and  Cauob 
iQaoiie  tbe  behi  that  tithes  shall  be  paid  for  agistment  of  cattle,  by  the  occupier  of  the 
icaluennJessthe  lands :  but  the  court  said,  they  would  award  a  commission  to  inquire  into 
pardes  should  ^j^  value  of  these  tithes,  fusi  parte*  concwdarent  en  k  mean  tempe,  which  they 
"^A^tment  «^^«d. 
tithe  shaU  be  paid  bf  the  4Qci^>ier  of  the  iwid. 

(1)  Biduardion  v.  CofteU,  ante,  i96. 


Tithes  decreed 
hi  the  Ezche* 

ner  for  the 

atnre. 


f« 


M.  1655.  Scacc.     Kirkbyv.  Reread  md  otfiera.    [I  Wood,  19.] 

Lancashire,  12th  Nov^sqiher,  1655. 

rpHe  faUl  set  foOi^  ^bat  the  fieclary  of  Havkeafaead  is,  mi,  time  «ut  of 
A  wiBd,  has  hae^,  a  neotory  impvopMite ;  tiwi  all  ^itiws*  oblational  m4  1^ 
voations,  within  the  said  rectory,  and  witiiin  the  temm  at  IfawteaJbeadi, 
Nibtbwaite,  Graithwaite,  Chiith,  C!otton,  and  Saturwaite,  are  beloQgii^  to 
tkAnki  ra^torf,  and  ou^t.io  W  paid  <•  the  proprietor  ^ad  fvgmet  Ihara^; 
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thftl  the  pl«Miff  is,  and  hf  teten  yef«  pMt  bM  hota,  owner  Mid  impropriator  IfiSS* 
of  tke  said  rectory,  aod  ought  to  have  had  and  received  the  tithes  thereof,  vauv 
great  and  small,  aod  ail  ohiatioiis,  obtmtions,  Easter  dues,  mtes,  and  idi  oilier 
duties  and  mrofits  whatsoever  yearly  bappening  and  renewing  within  the  limits 
and  litheable  places  thereof,  as  the  other  owners  and  proprieCors  have  time  out 
of  mind  received,  in  kind ;  biit  that  nevertheias  the  dmndants  Redhead  and 
Rawlinson  had  for  several  years  doiied  and  refased  to  pay  their  tithes  and 
other  duties,  or  to  compound  for  the  same  :  and  that  all  the  defendants  in  the 
said  years  had  been  occupiers  of  several  pareeb  of  lands  in  the  said  Umita,  and 
kad  aevend  great  and  small  tithes  thereon,  as  in  the  aaid  bill  set  forth,  whidi 
they  reliised  to  pay  in  kind,  under  several  pretences  of  eustomaiy  payraenta, 
&C.  The  bill  therefore  prayed  a  fiiU  disoovoy  of  the  aame ;  of  the  4|nantitiea 
and  valaea  of  the  tithes ;  an  account  and  satiitfactMm  liar  them }  and  a  qpet 
eiyoyraent  thereof. 

.  The  defendants  answered,  and  confessed  the  said  rectory  to  have  been  time 
out  of  mind  impropriate  $  that  the  towns,  bailiwicks,  and  precinota  aforeaaid, 
did  all  lie  within  the  said  rectory  ^  and  that  the  ^thes,  as  vrell  great  as  small, 
arisiag,  &c.  therein,  were  sometime  heretofore  reputed  as  belonging  to  the  said 
rectory :  and  the  defendants  Redhead  and  Rawlinson  said,  that  w  the  lands, 
messnagcs,  tenements,  and  hereditaments,  situated  within  the  said  towns,  die. 
had  been  and  were  anciently,  before  the  reign  of  King  John,  or  before  the 
council  of  Lateran,  and  during  the  reign  of  the  said  King,  parcel  of  the  lamb 
and  possesuons  of  the  late  dusi^ed  monastery  of  Saint  Maiy  of  Furnies; 
within  the.  said  county  of  Lancaster,  and  belongiog  to  the  same,  and  so  con- 
tinued till  the  thirty-first  year  of  Henry  the  Eighth,  and  vrere  Uien  given  to 
the  crown,  and  to  the  King,  his  heirs  and  successors,  and  were  since>  by  other 
acts  .of  psriiament,  annexed  to  and  made  parcel  of  the  lands  belonging  to  tke 
crown  in  right  of  the  duchy .  of  Lancaster ;  and  that  the  aforesaid  monastery 
was  freed  and  discharged  from  payment  of  any  manner  of  tithes  whatsoever  j 
which  said  privileges,  &c.  were  tdso  allowed,  ratified,  and  confiiaacd  by  the 
laws  and  statutes  of  this  nation,  aa  fbUy  stated  in  the  said  answer.  AH  the 
said  defendants  fidly  set  forth  the  letters  patents  in  their  said  answers,  by 
which  the  said  lands  and  grounds  descended  to  them }  and  claimed  the  lands, 
frc.  they  held,  to  be  exempt  from  payment  of  tithes ;  and,  as  to  other  lands, 
they  set  up  several  customs  in  lieu  of  tithes,  and  set  forth  the  values  thereof. 

The  plaintiff  refdied ;  the  defendants  rgoined ;  and  vritnesses  were  exaauned 
on  both  sides. 

Now  upon  opening  the  pleadings,  and  upon  long  bearing  and  debate  as  well 
of  the  demands  in  the  said  bill  as  of  the  matters  respectively  insisted  upon  by 
the  said  defendants  in  thtdr  answer  for  their  respective  ctiscfaarges  fitom  the 
payment  of  tithes,  or  of  a  modus  or  certain  sum  or  composition  in  lieu  of 
tithes. 

It  was  ordered  and  decreed  by  the  court,  that,  as  touching  the  discharge 
insisted  upon  by  Redhead  and  Rawlinson  of  bemg  freed  firora  the  payment  of 
any  tithes  whatsoever,  for  or  in  respect  of  the  messuages,  lands,  and  tenements 
used  by  them,  or  either  of  them,  within  the  said  rectory,  or  arising  or  yearly 
growitig  of  or  upon  the  same,  it  be  referred  to  a  trial  at  law,  whether  the  said 
messuages,  lands,  and  tenements,  by  them  held  and  used  within  the  aforesaid 
mctory  and  the  tidieable  places  thereof,  are  and  ought  to  be  freed  and  dis- 
charged of  and  from  the  payment  of  all  manner  of  tithes  to  the  plaintiff  $  by 
which  action,  against  whichsoever  of  the  said  defendants,  Reittiead  and  RawHn- 
aon,  the  saase  shall  be  brought,  the  other  defendants  shall  be  conchided.  llie 
oquity  of  the  oanse  to  be  re^nred  till  aliker  the  said  trial  be  had« 

And  it  was  forther  ordered  by  the  court,  that  the  defendants  Braithwaita 
and  Wilaon,  diall  account  for  and  pay  Aenr  tithes,  fnodua,  and  ancient  cus- 
tomary payments  to  the  aahl  pkuntiir,  as  well  for  the  time  past  as  for  the 
Inture  ;  and  for  the  better  ascertaining  the  same,  the  said  plaintiff  may  take 
oat  a  commission  for  that  purpose. 

'  The  answer,  in  aettingout  the  modtun,  stated,  that  the  defendants  and  their 
ancestors,  or  those  whoM  estates  they  then  had,  whereof  tithes  are  demanded!, 

having 
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ldSi5»  hftting  ill  cttstomaty  laods,  and  held  by  a  ciuloinary  esUle  of  liihetitaiioe, 
[WT  {torn  ancestor  to  heir,  according  to  the  eustom  of  the;  manor  of  Fnmies,  bad, 
^  by  a  prescription  or  costom,  time  out  of  mind,  enjoyed  the  said  messuages, 

lands,  and  tenements,  and  so  ought  to  enjoy  the  same,  free  from  the  payment 
of  any  tithes  of  com,  grain,  and  sheaves  in  kind,  by  and  upon  the  paymient  of 
sevend  small  sums  of  money  for  the  several  messuages,  &c.  in  their  posses- 
sion, as  well  far  their  ancient  arable  land,  as  for  their  lands  latdy  improved 
and  converted  from  pasture  into  arable,  that  is  to  say,  the  defendant  J.  Wilson 
by  the  payment  of  eleven-pence  halfoemoy  5  the  defendant,  W.  Braithwaite, 
one  shilling  and  three-pence  ^  and  J.  Braithwaite,  two  shillings  and  six-'pence 
yearly  for  all  their  tithes  •  of  corn,  grain,  and  sheaves  whatsoever,  growing 
upon  their  respective  lands  for  seven  years  in  the  said  bill  charged ;  and  that 
they,  £br  all  o&er  tithes  whatsoever,  as  well  greater  as  lesser,  had,  by  prescrip- 
tion or  custom,  time  out  of  mind,  used  to  pay  the  several  sums  following,  that 
is  to  say,  for  every  tenth  lamb  twenty-pence ;  and  if  but  four  lambs,  then  two- 
pence i  if  five,  ten-pence :  if  six,  and  under  ten,  one  shilling  and  six-pence : 
for  milk }  for  every  geld  milch  cow  or  hand  milch  cow,  one  penny,  and  for 
every  muckett  cow,  two-pence ;  for  eveiy  calf,  if  five  calves,  two  shuUngs  and 
sixpence ;  if  ten,  then  five  shillings  :  for  bees ',  for  every  swarm  under  five, 
one  penny ;  for  five,  three  shillings  and  four-pence  5  if  ten,  then  six  shillings 
and  eight-pence :  for  pigs ;  for  every  pig  under  five,  one  half-penny ;  if  five, 
then  ten-pence;  if  six,  then  one  shiliiDg  and  sixpence  5  if  ten,  one  shilling 
and  eight-pence :  for  geese,  whether  many  or  few,  two-pence  :  for  foab ;  lor 
every  foal,  one  penny  :  for  ploughs  ;  for  every  plough,  one  penny :  for  oUa^ 
tiotts  ;  for  every  man  and  his  wife,  one  penny  yeariy  5  for  unmarried  penons, 
fer  the  first  year,  one  halfjpenny,  for  every  year  after  until  they  be  married, 
two-penoe :  and  for  all  other  manner  of  tithes  whatsoever  (excepting  vrool), 
for  every  house  seven-pence  half-penny  yeariy  j  and  that  for  wool  they  always 
used  to  pay  the  tenth  fleece. 

In  the  pursuance  of  the  said  decree,  a  commission  issued,  and  was  executed, 
and  returned.  Now  upon  reading  the  said  decree,  and  the  depositions  re- 
turned. 

It  was  ordered  by  the  court,  that  it  be  referred  to  the  auditor  of  the  county  of 
Lancaster  to  peruse  and  cast  up  how  much  hath  been  paid  to  the  said  plaintilF 
by  the  said  defendants  for  their  tithes,  modusa  and  customary  payments  ai^- 
said,  and  what  is  still  due  to  him  according  to  the  values  thereof,  and  to  return 
his  certificate  to  this  court,  so  as  the  said  cause  may  be  further  heard  upon  the 
laid  certificate. 

Mr.  Sadler,  auditor  of  the  said  county,  returaed  his  certificate ;  and  now 
upon  reading  the  same  and  the  said  dacrees,  and  upon  hearing  counsel  on  all 
parties. 

It  was  ordered  by  the  court,  that  the  said  defendants  shall  forthvrith  pay  to 
the  said  plaintiffs  the  several  sums  certified  due  to  him  for  tithe  wod,  and  for 
the  tithes,  moduieM,  and  customary  payments  for  the  year  and  time  in  the  said 
bill  specified  s  and  shall  from  time  to  time  respectively  pay  the  aforesud 
modmu  dedimmdi,  and  ancient  customary  payments  and  rates,  and  i.  the  re- 
spective times  mentioned,  and  shall  respectively  pay  their  respective  tithes  of 
wool  in  kind  to  the  plaintiflf  for  the  time  to  come. 

In  pursuance  of  the  said  decree,  an  action  was  brought,  and  a  verdict  given- 
fbr  the  said  plaintiff. 

Upon  readily  now  the  said  pottea,  and  hearing  of  counsel  on  both  sides,  and 
^e  defendant  Redhead's  counsel  alleging  the  said  trial  was  had  upon  the  (dain- 
tiff's  evidence  only,  his  witnesses  not  bong  present,  and  upon  reading  affidavits 
and  hearing  counsel, 

I^  was  o^ered  by  the  court,  that  a  new  trial  be  had  accordingly,  upon  the 
sud  d^endant  paying  to  the  plaintiff  ten  pounds  costs  towards  the  last  trial 

A  trial  was  had  pursuant  to  the  last  order,  and  a  verdict  again  passed  for  the 
said  plaintiff,  that  the  messuage,  lands,  and  premises  of  the  said  defendant 
^^•dhead  were  not.  discharged  frcHn  payment  of  tithes  as  aforesaid,  as  by  the 
jpof^da  rettMuedt  and  produced  in  court  appeared. 

The 


TITH5  CASES.  W  4L7 

The  DkintiiF*8  counsel  then  desiring  that  the  tithes  of  the  defendant*s  mes-  16j5. 
snages^  lands,  and  premises  aforesaid,  and  other  the  payments  and  duties  afore-  kIJ^by 
said,  might  be  ordered  and  decreed  to  be  paid  to  the  plaintiff  in  kind,  or  due  ^* 

satisfaction  for  the  same,  as  by  his  bill  prayed,  and  for  a  commission  to  inquire  "^  othkbs!^". 
into  the  same,  and  no  counsel  appearing  for  the  said  defendant,  Si^v^^ 

It  is  thus  declared  and  ordered,  &c.  by  the  court,  that,  the  said  tithes  and    , 
duties  of  the  lands,  messuages,  tenements,  and  hereditaments  in  the  said  de- 
fendant's possession  or  occupation  for  the  seven  years  in  the  said  bill  mentioned,    . 
and  in  the  said  answer  set  rorth,  are  payable,  and  to  be  paid,  in  kind;  and  that 
the  same  shall  be  forthwith  paid  and  satisfied  to  the  said  plaintiff  as  well  for 
the  time  past  as  for  the  future ;  and  that  a  commission  under  the  seal  of  this    ' 
court  shall  be  awarded  for  ascertaining  the  same. 

In  pursuance  to  the  said  decree  a  commission  issued,  and  was  executed,  and 
returned  into  this  court.  Upon  hearing  counsel  for  the  said  plaintiff  and  de- 
fendant, and  reading  the  decree  and  return  of  the  commission  and  proofs,  where- 
upon the  value  of  the  tithes  of  his  corn  is  proved  but  of  small  or  no  value,  yet 
it  evidently  appearing  that  the  said  plaintiff  has  right  to  all  the  said  tithes 
demanded  by  the  bill. 

It  is  ordered  by  the  court,  and  declared,  that  the  said  plaintiff  has  right  to 
the  tithes  and  duties  of  the  messuages,  lands,  tenements,  and  hereditaments,  * 
and  other  the  premises  in  the  said  defendant's  possession  or  occupation,  and  by 
him  enjoyed  for  seven  years  3  and  that  all  and  singular  the  said  tithes  and 
duties  are  yearly  payable  and  to  be  paid  in  kiiid  from  time  to  time ,  and  that 
the  said  deiendant  shall  duly  set  forth  and  nay  to  the  said  plaintiff  all  his  tithes 
that  have  arisen  and  happened,  or  that  shall  hereafter  arise  and  happen  within 
the  said  rectory  and  places  aforesaid,  in  kind,  from  time  to  time,  m  the  years 
in  the  bill  specified,  and  for  the  future. 

Nicholas,  Baron, 
Parker,  Baron, 
Hill,  Baron, 

E.  1606.  Scacc.    Hancocke  v.  Price.    [Hardr.  57.]  .  vj^^fl/ 

IN  ejectment  for  3000  acres  of  waste :  inter  alia,  after  a  verdict  for  the  Although  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  an  ejectment  docs  not  '****"^j'l^*g 
lie  of  waste  for  the  uncertainty  what  it  means.  ^s^take  110- " 

Baldwin  pro  qatr!    There  is  a  diversity  betwixt  a  prctcipe,  in  which  the  tioe  of  waste  •  \ 
demand  must  be  certain,  and  an  ejectment,  which  lies  de  pomario,  de  cottagio,  land,  jet  in 
4-c.  of  which  Aprotcipe  does  not  lie,  10  Jac.  Retkoricke  and  Chtrppet^  casej  so  ejectment  it  is  , 
de  portione  decimarum.  Price  and  Wood,  Hil.  5  Car.  Rot.  I8I:  in  B.R.  so  of  a  ^/\*I^j^ 
coal  mine,  5  Jac.  B.  Cumming  and  Kimming ;  so  of  a  boilery  of  salt.     Mich,  comwiheiidr* 
36  &  37£liz.  and  Palmer  and  Uinphries*s  case,  ejectment  de  pecid  ^err^r,  judg-  land  of  any  qua* 
ment  in  that  case  was  reversed  in  the  Exchequer  Chamber ;  but  if  it  had  been  lity. 
de  pecid  terrce  containing  so  many  acres,  it  had  been  well  enough :  so  eject-      Ejectment    » 
ment  of  a  close  of  land  containing  so  many  acres  good,  6  Jac.  oftiUieL^^'^^ 

Shaftoe  on  the  same  side.  1 .  The  law  takes  notice  what  waste  ground  is: 
Vide  the  Statute  of  Merton,  cap.  4.  which  speaks  de  •oasiis,  hoscis  et  patturis, 
vide  2  Ed.  6.  the  statute  of  tithes;  ejectment  lies  de  culnculo,  Mich.  30  &  31 
EKz.  Brandons  case,  and  there  Wray,  C.  J.  cited  a  judgment  in  29  Eliz. 
where  mctionejirmce  was  brought  de  quddamfabricd,  and  good  5  and  in  31  Jac. 
de  terrd  montand,  good. 

Finch  pro  defendente.  A  convenient  dc?scription  and  certainty  are  requisite;  as 
de  domo  has  bc^n  held  ill  for  the  uncertainty,  22  Jac.  B.  R.  Warren  and  Walker, 
de  terrd  montand  is  naUght ;  and  for  that  cause  upon  a  writ  of  error  out  of 
Ireland,  a  judgment  has  been  reversed,  18  Jac.  in  B.R.  Stafford  and  Mack* 
donnett  case,  upon  conference  betwixt  the  judges;  tide  16  Ed.  2.  Warr.  Chart, 
that  ejectment  ties  not  de  pasturd :  so  here  the  word  waste  is  uncertain,  and 
may  comprehend  land  of  any  quality,  and  the  sheriff  will  be  at  a  loss  what  land 
to  deliver ;  and  of  that  opinion  was  the  court ;  and  afterwards  the  plaintiff 
released  the  waste  and  damages,  and  took  judgment  of  the  residue. 

VOL.  I.  D 1)  Tr. 
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Tr.  1656.  Scacc, 
Stanley  v.  VlUthome  and  others.    [Hardr.  101.    1  Wood,  24.] 

2  Gw.  502. 

Jj^^  Yorkshire,  24th  June,  1656. 

The  council  of  HPHE  bill  set  forth,  that  the  late  King  James  being  seised  in  fee,  in  right  of 
Lftteran,ivbich  M.  hig  crown  of  England,  of  and  in  the  prebend  of  Studley,  belonging  to  the 
oriirS  alto-  «^'egi»te  church  of  Rippon,  and  of  all  the  tithes  of  wool  and  lamb  arishig, 
tians'from  psy-'  ^'  within  the  town-fields  and  territories  of  Stenningfbrth,  parcel  of  and  be- 
nent  of  tithes  longing  to  the  said  prebend,  by  his  letters  patent,  dated  the  twenty-eighth  of 
u  a  general  law  April,  in  the  sixth  year  of  his  reign,  did  give  and  grant  unto  £.  Phillips  and 
iwdved  iaEng.  j^.  Moore,  and  their  heirs,  in  fee  farm,  the  prebend  of  Studley,  and  all  and  sin- 
IradsMoniDne  ^^^  ***®  tithes  of  wool  and  lamb  arising,  &c.  within  the  townfields  of  Sten- 
to  them  were  ningforth,  at  the  yearly  rent  of  twenty-six  pounds  eleven  shillings  and  three- 
discharged  of  pence  J  by  virtue  whereof  they  became  lawfully  seised  of  the  said  prebend  and 
tithes  from  the  of  the  tithes  of  wool  and  lamb  ;  that  they,  by  deed  inrolled  in  the  comt  of 
^^  ^.(^^  ^  Common  Fleas,  within  six  months  after  the  date  thereof,  according  to  the  sla- 
SnSwl  mJdlr  *"*«>  ^^^  S™?*>  bargain,  and  sell  unto  Sir  William  Ingilby,  Kt.  and  T.  IngUby, 
by  the  abbot  lo  <^d  their  heirs,  (among  other  things,)  aU  and  singular  the  said  prebend  of 
paj  tithes  Studley,  and  the  tithes  of  wool  and  lamb  as  af<Hesaid,  who  became  lawfully 

could  dispense  seised  thereof  to  them  and  their  heirs  for  ever  -,  which  sud  estate  afterwards 
U^ ^JSTke'  ^'^^^  ^  ^^  ^^  "^^^  ^^  William  Ingilby,  nephew  of  Sir  William  Ingilby, 
them^faJe  to  *^^  ^^  heirs,  who  entered  thereon,  and  became  lawfully  seised  thereof  in  his 
tithes ;  and  if  demesne  as  of  iee ;  and  being  so  seised,  he,  by  indenture  of  demise,  dated  the 
there  were  any  tenth  of  October,  in  the  eighth  year  of  the  reign  of  the  late  King  Charles,  for 
soch  agreement  the  considerations  therein  mentioned,  demised  to  Bassett  Staveley,  deceased,  his 
^bM^^^  executors,  &c.  all  the  said  tithes  of  wool  and  kmb,and  aU  other  tithes  whatso- 
council,  yet  as  a  ^^^^>  coming,  &c.  vrithin  the  townfields  and  temtories  of  Stenningforth  afiore- 
geoeral'iaw  that  said,  (the  tidies  of  mines  and  quarries  only  excepted,)  to  hold  the  same  for 
cooncil  had  dis-  twenty-one  years  $  by  virtue  of  which  he  entered  into  the  said  tithes  and  pre- 
^'^^^  *"^  mises,  and  did  receive  and  take  a  good  part  of  the  said  tithes ;  that  in  May, 
S^^lmdr  ^^^>  ^^^  ^^  Bassett  Staveley  died  intestate,  possessed  of  the  same;  after 
Iiin£bdongo  whose  death  the  plaintiff  had  letters  of  administration  granted  to  him,  and  as 
ingto  the  Cis-  administrator  became  possessed  of  the  said  lease  for  the  remainder  of  the  said 
tei^n*  before  term ;  that  the  defendants  for  the  last  seven  years,  living  within  Stenmngforth, 
^^iMauT  ^^  MihCkacted  their  respective  tithes,  of  which  part  was  due  to  the  jplaintiff  as 
which  came  to  administrator.  The  bill  therefore  prayed  an  account  of  their  tithes  oivrool  and 
the  King  by       lamb,  and  a  recompense  for  the  same. 

31  H.B.  held  to  TIm  defiendants  answered,  and  said,  jkhat  they  are  and  ought  to  be  cleared 
Ill^h^^'Sr '  and  discharged  by  law  for  their  respective  lands  and  tenements  of  the  payment 
ml^MhM  ^  *°7  ^^^ '  for  that  the  hinds  they  respectively  stand  seised  of  to  them  and 
paid  lor  some  ^^'^  heirs,  were  parcel  of  the  possessions  of,  and  were  belonging  to,  the  Abbot 
two  years,  of  Fountains,  and  were  vested  in  that  abbey  before  the  second  council  c£  La- 

teran  $  which  abbey  was  of  the  Gistertian  order  i  and  that  all  the  lands  and 
poslessions  of  the  said  abbey,  coming  to  the  crown  by  a  statute  made  in  tihe 
thirty^first  year  of  Henry  the  Eighth,  were  and  ooght,  by  the  said  order  and 
statute,  to  be  discharged  of  and  from  the  payment  of  all  manner  of  tithes  in  the 
owner's  hands,  in  as  large  and  ample  manner  as  the  abbot  held  the  same  dis- 
charged }  and  that,  the  said  defendants  claiming  and  deriving  their  title  £nm 
the  crown,  the  inheritance  of  the  said  lands,  by  force  of  the  said  order,  ou^t 
to  be  dis<^aiged  hom  payment  of  oU  tithes  fbr  those  lands  during  such  time  as 
they  hold  the  said  hnas  in  their  own  hands  and  possession ;  that  although  the 
defendants,  the  Ullithomes,  did  pay  their  tithes  to  the  said  Bassett  Stavdey  for 
some  two  years,  yet  if  they  ought  to  be  discharged,  those  oavments  have  not 

{rejndiced  them,  as  they  conceive }  and  that  the  defendant  Atkinson  did  never 
ay  any  tithes. 

The  plaintiff  replied ;  the  defendant  rejoined  j  and  witnesses  were  examined 
on  both  sides. 

Upon  opening  the  pleadings,  and  on  debate  of  the  matter,  <% 

It  is  oroered  by  this  court,  that,  as  concerning  the  discharge  insisted  on  by 

the 
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A%  defendaala,  h  riiaU  beiefeired  to  a  trial  at  law  upon  the  iistial  tenng^  the        1656. 
isfloe  to  be,  wlwtber  the  mesraagesi  lands,  and  groands,  the  defendants  hold  in      sTAvsLsr 

Stenningfbrtb,  parcel  of  and  belonging  to  the  Abbey  of  Foantains^  be  dis-    ^j 

charged  from  the  payment  of  tithes  by  the  Cistertian  order,  in  such  manner  as    ""  *"" 
the  same  is  set  forth  in  the  answer,  or  not.. 

Which  tiud  was  accordingly  had^  and  a  verdict  therenpon  passed  for  the 
defendants. 

In  pursuance  of  an  ord»  dated  the  tenth  of  Febraaiyy  a  new  trial  was 
granted,  to  be  had  at  the  bar  of  this  court,  by  a  jurydf  the  comity  of  York; 
which  trial  was  ako  had,  and  a  verdict  given  for  the  defendants. 

,  The  cause  coming  on  for  further  directions,  upon  reading  the  said  orders 
and  verdicts^  the  counsel  for  the  defendants  -desiring  that  the  bill  might  be 
dismissed^ 

It  is  ordered  by  the  court,  that  the  said  bill,  and  the  said  defendants,  be 
abaolntely  dismissed  this  court. — {Decree  Book.'] 

In  an  action  of  the  ease  upon  a  feigned  action,  upon  a  b31  in  e(|ttity,  and  an 
order  fer  a  trial  at  law,  the  question  vres,  whether  sudi  lands  were  discharged 
4if  tithes  as  haring  bdonged  to  PountahisAUiey  in  Yorkshire^  which  was  e£ 
the  Cistertian  order;  and  it  was  held, per  cmrumh  cleariy  that  the  council  of 
liBteran,  which  freed  that  order  from  payment  of  tithes,  was  a  general  law 
received  in  England.  And  if  these  knds  were  discharged  of  tithes  from  the 
lime  of  that  council,  that  no  after  covenant  te  contract  made  by  the  di>bot  to 
pay  tithes,  could  dispense  with  this  privilq^,  or  make  them  liable  to  tithes; 
ibr  OQoa  disoha^^  by  this  council,  and  sdways  discharged;  for  this  coun- 
cil is  as  forcible  as  aH  act  of  parliament,  which  concludes  all  parties ;  and  the 
court  were  dso  of  opinion,  that  if  there  were  any  such  agreement  f<ir  paymetit 
of  tithes  before  the  council,  that  vet  this  council,  as  a  general  law,  which  in- 
dndes  all  men's  content,  had  (Ussolved  it,  and  the  lands  were  cUschaiged. 
— [flardrer.]  * 
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E.  1657-  Scacc. 
Sh^ldy.SeijeantmdoiheTS.    [Hardr.  102.]    2Gw.502L  s^^L/ 

PON  a  bill  in  equity  to  be  relieved  for  customary  tithes,  in  London,  the  The  court  of 

case  was,  that  Hm  plaintiirs  title  was  under  a  sequestration  by  paiUamant,  ^^'^''^J?'  ^'^'^ 

and  an  order  thereupon  by  the  committee  for  plunctered  ministers ;  and  the  ^^^|^]^^* 

qocstkMi  was,  whether  he  was  reiievable  acoorduog  to  the  decree  confirmed  by  ^"^ia  'n  by 

^nt  37  H.  8.  concerning  tithes  in  London,  by  whidi  ike  Mayor  of  London  leanestnidon  be 

must  be  first  ^dressed  to :  and  the  decree  mentions  only  the  parson,  vicar  and  reuerable  for 

con*e»  and  whether  he  that  is  in  by  sequestration  be  within  it,  not  bdng  parson  f°^!^™!^^^'^ 

tie/Mre,  was  the  (pwstion ;  and  it  was  urged  by  the  defendant's  oounsdj  mt  he  ^^j^?~^ 

Is  reiievable  there,  and  therefore  not  here,  because  he  comes  in  under  the  pw-  deoee  oonfifin- 

aon's  tide,  and  as  his  lessee ;  the  same  law  is  of  aa  impropriator,  who  is  not  ed  bv  the  stat. 

within  the  words  of  the  decree ;  and  that  so  it  #b8  lately  ruled  in  Chaneery,  57  H.  8.  c  it: 

which  the  court  agreed  to,  but  yet  were  dirided  in  this  case ;  and  itwas  after-  ^/\^T1q 

wards  by  consent  referred  to  compromise.  ruled  in  Chan- 

oery,  tbet  ta  impropri Ator  wia  relieTable  before  the  Mayor  of  London,  Aongh  not  within  the  wordt  of  that 
detfee,  and  themore  not  wltUn  tliat  court 


Tr.  1657.  Scacc.    BriUaine  v.  Lord  Cwentry.    [1  Wood,  S3.] 

Gloucestershire,  17th  Juue^  1657. 

THE  plaintiff,  as  ricar  of  the  church  of  Bishley,  in  Gloucestershire,  exhi*  ^  ^oKaor  within 
bitad  his  billj  shewing,  that  the  parsonage  of  the  said  church  was  a  rectory  a  pariih,  and 
impropriate,  and  held  and  enjoyed  by  the  defendant  Lord  Coventry;   that  tithes  of  a  diffe- 

within  the  said  parish  there  was  an  ancient  vicarage  by  an  ancient  ordhiation  rent  detcnptioii 

'^  -o       /  intherostoftho 

^  parish,  and  the 
fittie  of  die  tithes  of  the  eom  of  the  leetor  decreed  to  a  ricar,  aeoording  to  his  endowment ;  and  in  order  that  he 
sight  refitlie  the  thhesa  the  fiumen  were  ordered  to  set  then  ont  in  kind  for  the  pupose. 

1»  D  2 
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'1 657.        or  composition  endowed  with  an  ancient  house,  and  with  all  the  oMations  ^i^ 
BfttTTAiffB     obventions  within  the  said  parish ;  the  small  tithes  called  nantact  dedmce  of  the 
™—      said  parish ;  the  tithes  of  corn,  wool,  and  lamb  of  all  the  lands  called  the  manor 
of\^rlands;  the  herbage  of  the  churchyard;  the  tithes  of  hay,  lamb,  and  wool, 
besides  that  of  Worlands,  throughout  the  whole  parish ;  and  the  tithe  of  the  tithe 
of  com  belonging  to  the  said  Lord  Coventry,  which  were  to  be  retithed  ;  that 
the  plaintiff  and  his  successors  should  have  and  receive  all  the  said  tithes  and 
retithing  of  the  ^ tithes  aforesaid,  for  which  they  are  to  officiate  in  the  cure,  and 
tp  bear  all  burthens  and  charges,  saving  synodals  and  wine  to  be  communicated 
to  the  people  at  the  sacrament,  which  the  said  Lord  Coventry  at  his*  costs  was 
to  pay  for  and  provide ;  that  the  parish  of  Bishley  was  a  great  parish,  and  had 
within  it  divers  chapeb  of  ease,  and  consisted  of  a  great  number  of  communi-' 
cants  5  that  the  gift  of  the  said  vicarage  had  always  been  and  still  was  in  the* 
crown  3  and  that  he,  the  plaintiff,  about  twenty  years  since,  was  lawfully  pre- 
sented, &c.  thereto,  and  continued  vicar  thereof,  and  accountable  for  the  nrst- 
fhiits  and  tenths ;  that  the  defendant  Lord  Coventry  endeavoured  to  infringe 
on  the  said  plaintiff's  right  to  the  stfid  tithes,  by  letting  leases  thereof  to  the' 
other  defendants,  by  reason  whereof  the  plaintiff  could  not  have  the  retithing' 
of  the  tithes  of  com,  the  same  not  being  tithed  ;  that  the  parishioners  and  in- 
habitants of  the  parish  having  compounded  with  the  said  defendant  or  his 
lessees  or  farmers,  set  not  forth  any  of  their  said  tithes ;  but  that  he  received 
the  whole  benefit  thereof,  and  the  plaintiff  was  disabled  to  pay  his  tenths  and* 
first-fruits :  and  thereupon  he  prayed  relief  of  the  court. 

The  defendant,  Lorn  Coventry,  answered,  and  said,  that  he  was,  and  for' 
twenty  years  past  had  been,  owner  of  the  manor  and  rectory  of  Bishley,  and  of 
•  all  the  tithes  thereunto  bdonging ;  that  he  knows  not  whether  there  be  any 
ancient  vicarage  therein :  and  denies  that,  in  right  of  the  said  rectory,  he  had' 
ever  claimed  any  lands,  tithes,  and  other  duties  but  such  as  of  right  belonged' 
to  him  (besides  such  part  and  proportions  as  belonged  to  the  plaintiff) ;  but  lie* 
confessed,  that  for  several  years  past  the*  plaintiff  had  held  the  curacy  or 
vicarage  aforesaid,  but  by  what  rignt  he  knew  not  3  and  said,  that  he  did  not 
hold  any  part  of  the  said  rectory  or  lands  in  his  hands,  but  leased  the  same, 
and  whether  the  tenants  had  or  had  not  permitted  the  plaintiff  to  receive  the 
said  tithes  he  knew  not.     He  also  deniea  that  he  let  the  said  rectory  for  three 
hundred  pounds  per  annum,  being  charged  with  several  yearly  payments,  and  a 
fee-farm  rent  of  thirty-rthree  pounds  per  annum ;  and  all  knowledge  whether- 
the^  said  rectory  and  curacy  were  anciently  within  the  diocese  of  Worcester,  hot* 
beUeved  it  did  heretofore  belong  to  the  college  of  Stoke,  near  Clare,  in  the 
county  of  Suffolk,  before  the  dissolation  of  monasteries.    He  further  ^d,  that 
the  plaintiff's  four  predecessors  did  never  receive  or  claim  more  than  the  fifteenth' 
part  of  the  tenth  of  the  tenth  or  tithe  for  com,  hay,  wool,  and  lambs,  and  the 
whole  tithe  oora  of  the  glebe  land,  or  land  belonging  to  the  said  rectmy,  and 
two  parts  yearly  of  the  Easter  book,  or  else  all  the  Easter  hock,  and  the  then 
rector  received  the  whole  of  the  Easter  book  the  third  year.     He  also  con-' 
Messed,  that  the  said  parish  was  very  large,  but  knew  not  of  divers  chapels  of 
ease  in  the  said  parish  3  but  believed  that  there  was  one  church  or  chapel  of' 
ease  in  the  town  of  Stroud,  and  that  some  allowance  was  yearly  given  by  tbe- 
said  defendant  to  the  minister  there ;  that  he  knew  not  whether  the  gift  ik  the- 
said  vicarage  had  always  been  in  the  crown,  or  whether  the  plaintiff  was  law- 
fully inducted,  &c.  therein ;  and  denied  that  he  infringed  on  the  plaintiff's 
right.     He  also  confessed  that  he  had  made  several  leases  to  the  other,  defen- 
dants, but  knew  not  whether  he  or  his  tenants  have  or  ought  to  find  the  com- 
munion wine,  but  believed  ail  was  provided  on  his  part  which  he  ought  to 
provide. 

The  other  defendants  put  in  their  answers  as  tenants  to  the  defendant  Lord 
Coventry,  and,  admitting  the  plaintiff  to  be  vicar,  alleged,  that  they  had  not 
neglected  at  any  time  to  set  forth  the  tithes  which  belonged  to  the  said 
plaintiff. 

The  plaintiff  replied ;  the  defendants  njoined ;  and  witnesses  were  examined 
pn  bdtb  tides. 

The 
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The  cause  came  on  to  be  heard  in  last  Easter  term,  wfaeo  it  was  referred  to       - 1 657.     . 
the  defendant  Lord  Coventry  to  settle  the  differences  between  the  parties      BRiTtiiNB 
iFithout  prejudice.    But  as  the  reference  did  not  take  place, 

•  The  cause  now  came  on  again  ;  and  upon  reading  the  order  of  the  ninth 
instant,  and  of  the  composition,  ordination,  or  endowment  of  the  said  vicarage, 

•  extracted  out  df  the  registry  of  the  bishop  of  Worcester,  and  also  the  deposi- 
'.tions  taken  in  the  cause. 

The  court  declared,  that  they  were  satisfied  of  the  validity  of  the  sud  com- 

Sosition,  ordination,  or  endowment  3    and  therefore  ordered,  adjudged,  and 
ecreed,  tliat  the  plaintiff  shall,  for  ever  hereafter,  have  all  the  tithes  of  wool 

•  and  lamb,  the  Easter  book,  and  all  and  singular  the  minute  tithes  of  and  within 

•  the  said  parish  of  Bishley,  and  the  titheable  places  thereof,  and  all  and  singular 
•'Other  the  tithes,  retithings,  and  profits  whatsoever  mentioned  and  expressed  in 

the  said  composition,  ordination,  or  endowment,  according  to  the  purport,  true 
intent,  and  meaning  of  the  same ;  and  to  the  end  the  plaintiff  may  hereafter, 

•  for  the  time  to  come,  have,  hold,  and  enjoy  all  such  tithes,  as  are  or  shall  be 
;dae  to  him,  of  the  com  and  hay  coming,  growing,  and  renewing  within  the  said 
.parish  and  the  titheable  places  thereof  in  Jiind,  the  defendant  and  parishioners 
^aie  hereby  ordered  to  set  forth  their  tithes ;  and  the  said  Lord  Coventry,  liis 
'  tenants  and  iarmers,  are  to  retithe,  and  set  apart  the  tenths  of  the  tithes  so  set 
.out,  to  the  intent  the  plaintiff  may  duly  take  and  carry  away  the  same  3  and 
lastly,-  it  is  referred  to  the  auditor  of  the  said  county  (who  is  to  have  a  commis- 
sion) to  examine  and  cast  up  the  value  of  the  tithes,  retithings,  and  all  other 
dues  which  the  said  plaintiff'  ought  to  have  received  since  his  induction  into 
the  said  vicarage  of  Bishley,  and  to  return  his  certificate  to  the  court.  '' 

The  auditor  returned  his  certificate  3  and  upon  reading  the  same,  and  the  said 
/  decree, 

It  is  ordered  by  the  court,  that  the  defendant.  Lord  Coventry,  shall  forthwith 
satisfy  and  pay  to  the  plaintiff  the  arrears  of  the  said  tithe  of  wool  and  lamb 
arising  within  the  said  parish  and  parsonage  of  Bishley,  and  detained  from  the 
plaintiff  since  his  institution,  being  fifteen  years  in  arrear,  amounting  to  six 
hundred  pounds,  at  the  yearly  sum  of  forty  pounds,  as  the  said  tithes  appear 
to  be  worth  by  :die  said  prooft  and  the  auditor's  certificate. 

Nicholas,  Baron, 
Pabker,  Baron. 
Hill,  Baron, 

M.  1657.     Scacc.     Sheffield  v.  Pierce  and  Others.     I  Wood,  38. 

2  Gw.  503. 

London,  12th  November,  1657. 

THE  bill  stated,  that  by  the  judgment  of  the  late  parliament  of  England,  A  plea  and  de. 
assembled  at  Westminster,  on  the  third  of  November,  1640,  the  rectory  niurrer(toabiU 
of  Saint  Swithin's,  in  London,  stood  sequestered  from  Richard  Owen  to  the  q"  „  ^"^^ 
use  of  A.  Menlius,  an  orthodox  divine :  and  that,  he  reHnqnishing  the  same  in  ^London)  that 
the  year  1647,  it  was,  by  the  same  parliament,  in  the  same  year,  afterwards  the  plaintiff  had 
ordered,  that  the  same  rectory  should  from  thenceforth  stand  sequestered  to  the  not  pursued  the 
use  of  him  the  plaintiff,  and  that  he  should  officiate  the  same,  and  have  to  his  way  directed  by 
use  the  parsonage-house,  glebe  lands,  and  all  the  tithes,  rents,  duties,  and  pro-  fij^^d  bTthe'*' 
fits  whatsoever  of  the  said  rectory  to  his  own  use  till  Airther  order  sh&uld  be  ^i^tate,  37  H.  8. 
taken  in  the  premises ;  that  by  virtue  of  the  said  order  of  parliament  he  entered,  c.  12.  and  that 
and  officiated  in  the  cure,  and  performed  his  duty  therein  in  all  things,  and  therefore  the 
ought  to  have  had  the  tithes,  offerings,  profits,  and  commodities,  of  what  kind  ^^^^^^ 
soever,  belonging  to  the  same  as  rector  and  parson  there,  as  the  former  ones  ^^^^^^^q^ 
!had  heretofore  had  received  and  enjoyed  the  same.    The  bill  then  set  forth  the  overruled, 
statute  and  the  decree,  confirmed  by  act  of  parliament  in  the  thirty-seventh  The  rate  ordered 

year  of  Henry  the  Eighth,  touching  the  payment  of  tithes  by  the  citizens  of  by  that  decree 
^  5        1-7  London,  to  be  paid  on 

the  rent  of 
hoiuet  In  London  in  lieu  of  tithes,  is  aascMable  according  to  the  several  renti  paid  at  the  time  for  the  same* 
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JjwAm,  after  the  ndes  of  every  ten  abiliingy  a  year  r^  one  shiDiBK  wA  fimr- 
peDce  halfpenny,  and  for  every  twenty  shillings  the  snm  of  two  Aillings  and 
nine-pence^  and  so  <wi :  and  that  the  greatest  p^  of  his  pariehioners  have  and 
still  <K>  continue  payment  of  all  kind  of  tithes,  offerings,  duties,  and  profits  to 
the  plaindff,  or  some  recompense  for  the  same ;  hut  the,  defendants  have  fdr 
five  years  refused  the  payment  of  the  same.  The  plaintiff  therefore  prays,  that 
the  defendants  may  make  a  fiill  discovery  of  the  messuages,  Ax.  they  held  ftr 
the  same  years,  and  the  yearly  rent,  and  th«t  the  tithes  and  duties  due  Ux  tiie 
same  may  he  d^reed  to  him  accordingly. 

The  defendants  put  in  a  plea  and  demunrer,  setting  forth,  that  the  dsdntiff' 
entitled  himself  to  the  tithes  in  question  hy  an  order  of  Uie  lale  paitiainent 
hegun  and  held  at  Westminster,  in  1640,  hut  made  his  title  hy  act  of  paili»- 
ment  made  in  the  thirty-seveuA  year  of  Henry  the  Eighth,  aod  of  a  decves 
made  thereupon ;  and  that  it  was  douhdiil  whether  the  plaintiff,  coming  in  by 
sequestration,  were  relievable  before  the  mayor  of  the  said  dty  of  Londoo ; 
and  therefore  the  said  defendants  for  plea  said,  that  the  said  act  of  parliamcak 
and  decree  only  provided  for  the  recovery  of  tithea  in  London;  and  that  inand 
by  the  said  decree  it  was  decreed, ''  that  if  any  variaaoe,  oontioveny,  or  strife, 
**  did  or  should  arise  in  the  said  city  for  any  payment  of  tithes,  then,  upon  die 
''  complaint  hy  the  party  grieved  to  the  mayor  of  the  said  dty,  be  shall,  bf 
'^  advice  of  counsel,  call  the  parties  before  him,  and  make  an  end  of  the  same ; 

and  if  he  should  not  within  two  months  after  the  complaint,  the  Lord 

Chancellor  of  England,  within  three  months  afiter  complaint  made  to  bin^ 

should  make  an  end  of  it  ;*'  that  the  said  plaintiff  ought  to  have  puiaaed  the 
way  directed  by  the  said  decree;  and  diat  if  the  plaintiff  were  not  reBevahle 
within  the  said  decree  by  the  said  lord  mayor  of  London  and  lords  commis- 
sioners of  the  great  seal  of  England,  as  he  said  by  his  said  bill  he  was,  mndi 
less  could  this  court  take  conusance  or  jurisdiction  of  a  case  of  this  nature 
whereby  to  relieve  the  said  jdaintiff. 

Upon  reading  the  plea,  and  hearing  counsel  on  both  sides,  on  the  twenty 
fourtn  of  November,  1655^ 

It  was  ordered  by  the  court,  that  the  said  plea  and  demurrer  shonU  be  om- 
ruled,  and  that  the  said  defendants^  should  answer  the  said  hiiL 

The  defendants  answered,  and  denied  that  they  knew  that  the  [daintiff  was 
ordered  to  officiate  the  cure  of  the  said  parish  as  rector  there,  and  have  the 
profits,  or  that  he  had  officiated  there ;  and  that  if  he  had  any  title  thereto, 
they  diid  not  conceive  him  to  be  entitled  ta  two  shillings  and  ninepence  in  the 
ponnd  for  his  tithes  according  to  the  rents  of  their  houses,  it  beine  not  the  in- 
tent of  the  said  statute  and  decree  to  pay  tithes  according  to  Sie  impiofed 
rents,  but  according  to  die  old  rents  as  they  were  before  the  sud  statute ;  they 
confessed  that  they  were  inhabitants,  and  set  forth  t}ie  houses,  &c.  and  the 
rents  they  paid  for  the  same ;  and  that  when  the  said  plaintiff  ferst  came  to 
offidate  there,  he  agreed  to  accept  of  one  hundred  and  twenty  pounds  per  an- 
num with  some  of  the  parishioners  in  lieu  of  tithes  and  duties  there,  wluch  had 
been  constan^  paid  to  him. 

The  plaintiff  replied;  the  defendants  rgoined;  and  vritnesses  were  examined 
on  both  sides. 

Now  upon  fell  hearing  and  foil  debate,  and  reading  the  proofs  in  the  cause, 
and  the  said  ordw  of  parliament  begun  and  hdd  at  Westminster  aforesaid,  on 
the  third  of  November,  1640,  bearing  date  the  thirtieth  of  December,  1647,  it 
appears  to  the  court,  that  it  was  ordered  that  the  said  rectory  of  Samt  Switfain 
should  from  thenceforth  stand  sequestered  to  the  use  of  the  said  plainriff,  and 
he  to  offidate  the  same,  and  to  have  all  the  tithes,  duties,  and  profits  whatsoever 
of  the  said  rectory  to  his  own  use ;  and  also  it  appears,  that  the  said  plaintiff, 
by  virtue  of  the  said  order  of  parliament,  did  ever  since  officiate  tiie  said  cure, 
and  perform  bis  duty  therein  in  all  things,  and  therefore  ought  to  have  bad  the 
tithes,  oflerings,  profits,  and  commodities,  of  what  kind  soever,  belonmig  to 
the  said  rectorv,  as  rector  and  parson  there,  as  the  former  ones  there  hereto- 
fore had  had  and  received  the  same;  and  that  the  said  defendants  had  not 

paid 
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paid  the  tithes  due  to  the  phdntiff  for  the  se?eral  years  oomphined  of  in  the 
bill  to  be  behind  and  unpiud. 

And  as  for  the  composition^  pretended  to  be  made  between  the  said 
parishioners  and  the  said  plaintiff,  to  accept  of  one  hundred  and  twenty  pounds 
per  annum  in  lieu  and  satisfaction  of  all  tithes  and  duties  due  and  payable  to 
him  within  the  said  parish,  it  appears  to  this  court,  that  the  said  composition 
was  to  continue  for  the  space  of  three  years  next  afier  the  said  pbintiff's 
coming  to  officiate  there,  and  no  longer  $  and  there  not  being  sufficient  proof 
made  on  the  said  defendant's  behalf  that  the  said  sum  of  one  hundred  and 
twenty  pounds  was  paid  to  the  said  pkintiff  any  longer  than  the  said  three 
first  years: 

The  court  is  therefore  fiilly  satisfied,  for  the  reasons  befoce  alleged,  that  the 
defendants  oueht  to  have  satisfied  and  paid  their  several  and  respective  tithes, 
due  and  payaUe  by  them,  to  the  said  plaintiff  for  the  years  uoresaid  com- 
plained  oif  by  the  hiHi,  according  to  the  rate  of  two  shillings  and  ninepence  in 
the  pound  lor  their  several  houses,  shops,  &G.  which  they  held  within  the  said 
parish,  according  to  the  several  rents }  and  the  said  plaintiff  being  present  ii^ 
court,  and  willing  to  accept  the  several  sums  heretofore  paid  by  the  said  defen- 
dants for  their  several  houses,  &c.  for  tithes,  as  mentioned  in  the  said  decree^ 
in  foil  8atis£Eu:tion  of  all  tithes  due  and  payable  to  the  plaintiff  by  the  said 
defendants^  and  that  the  said  defendants  snail  continue  payment  of  the  same 
as  long  as  he  continues  rector  thereof,  and  they  continue  inhabitants  within 
the  said  parish  ;  and  if  any  differences  arise  between  the  said  parties  touching 
the  payment  of  the  tithes  according  to  the  several  rates  and  proportions  in  the 
decree  mentioned,  it  is  referred  to  the  auditor  of  bb  highness*s  revenue  within 
the  dty  of  London  to  cast  up  the  same  upon  view  and  perusal  of  the  said 
pleadings,  and  certify  to  this  court  his  doings  and  proceedings  therein  with  aU 
convenient  speed;  and  that  upon  return  of  the  said  certificate  the  said  defen- 
dants shall  thenceforth  satisfy  and  pay  to  the  said  plaintiff  all  such  sums  of 
money  as  shall  be  certifiea  by  him  to  be  due  to  the  plaintiff.  And  it  is^ 
ordered,  thai  the  said  defendants  shall  satisfy  and  pay  to  the  said  plaintiff  ten 
pounds  for  his  costs  and  charges  by  him  sustained  in  the  said  cause. 

NiGHoi«A8.  Baron. 
Parksr*  oaron* 
Hill,  Baron* 


M.  l6i57«    Seacc.    Coe  v*  Mason^    1  Wood|  41 « 
Hertfordshire,  26th  November,  1657. 

TH£  plaintiff,  as  vicar  of  the  parish-church  of  Braughinge,  exhibited  a  biU,  ntfaes  decraed 
setting  forth,  that  he,  on  the  first  of  June,  1648,  by  an  order  of  the  com-  to  the  vion  ac- 
mittee  for  plundered  ministers  appointed  by , authority  of  parliament,  was  no-  *^"'^°^5?      . 
mioated  and  appointed  to  officiate  the  cure  of  Braughinge  (being  at  that  time  ^"'^Vli  |^^ 
ander  sequestration  for  the  delinquency  of  WiUiam  Archer  incumbent),  and  to  ^^^c^ment 
hold  and  en|oy  the  vicarage-house  and  the  glebe  lands,  and  also  to  take,  receive, 
and  enjoy,  all  and  singular  the  tithes,  benefits,  and  profits  thereof,  as  had  been 
before  received  by  his  predecessors ;  and  that  he  had  fully  performed  the  cure, 
whereby  he  was  entitled  to  have  and  receive  all  manner  of  small  tithes ;  that 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  or  otherwise,  by 
some  ancient  endowment,  the  vicar  of  the  said  parish-church,  for  the  time 
being,  has  received  and  tdien,  and  was  entitled  to  take,  receive,  and  enjoy,  all 
and  sinffilar  the  tithes  of  hay,  hops,  lamb,  wool,  and  woods,  imd  all  and  sin- 
gular the  minute  and  privy  tithes  yearly  fh>m  time  to  time  coming  and  grow- 
ing, &c.  within  the  said  parish  and  titheable  places  thereof,  and  which  had 
always  been  paid  in  kind  *,  that  the  defendant,  for  divers  years  past,  had  been 
an  inhabitant  therein,  and  for  two  years  vras  occupier  or  possessor  of  divers 
lands,  meadow  and  pasture,  parcel  of  and  belonging  to  the  manor  of  Braug- 
hiagbury  and  the  titheable  places  thereof,  and  planted  hops,  and  cut  down 
wood,  and  did  keep  and  depasture  upon  the  said  grounds  sheep,  from  which  he 
had  lambs,  and  sheared  the  same,  and  had  woolj  and  also  cut  down  grass^  and 

made 


424  TITHE  CASES. 

1 657.  bade  the  dame  into  bay  -,  the  tithes  of  allwfaich  amounted  to  a  large  sosi,  and 
coKj).  BtAsoN.  all  which  said  tithes  were  doe  to  the  said  plaintiff^  and  ought  to  have  been  paid 
in  kind,  or  some  composition  made  to  him  for  the  same ;  which  the  said  de- 
fendant did  detain  from  him,  and  refused  the  said  tithes.  He  therefore  Played 
B,  discovery  of  his  said  tithes,  and  the  values  thereof,  an  account  and  satisiaction 
for  the  same. 

.  The  defendant  by  his  answer  said,  that  it  might  be  true^  but  that  be  knew 
not  that  the  plaintiff  was  appointed  to  officiate  the  cure  of  the  said  parish ; 
that  he  believed  the  plaintiff  for  eight  years  past  might  have  officiated  the 
cure  there,  and  have  a  right  to  all  tithes  formerly  of  right  paid  to  the  vicar ; 
but  he  denied  that  time  out  of  mind,  or  by  ancient  endowment,  the  vicar  Ought 
to  have  all  tithes  of  hay,  hops,  and  wood,  and  all  minute  tithes.  The  answer 
also  stated,  that  for  three  years  past  he  had  inhabited  in  the  said  parish,  and 
been  farmer  of  lands  there,  parcel  of  the  said  maiior  3  and  he  set  fbrdi  his 
titheable  matters,  and  the  values  thereof,  and  that  he  had  ptiid  no  tithe  at  all 
to  the  plaintiff,  conceiving  there  was  none  due  to  him,  ibr  that  all  the  lands  be 
occupied  had  been  and  were  demesne  lands  of  the  said  manor,  which  had  been 
parcel  of  the  possessions  of  the  priory  and  canons  of  the  Holy  Trinity,  hi 
London ;  that  the  church  of  Braughinge  was  long  since  appropriate  to  the 
priory  and  canons,  and  confirmed  to  them  by  the  bishop  of  London,  being 
bishop  of  that  diocese  -,  and  that  by  an  endowment  (1)  made  in  the  year  1218 
it  appears,  that  the  vicar  of  Braughinge,  in  the  name  of  the  vicarage,  **  should 
**  wholly  receive  and  fully  possess  all  obventions  of  the  altar,  with  the  tithes 
*'  and  the  vicarage-house,  and  all  the  land  to  the  said  church  then  belonging 
*'  (except  the  croft  called  Ealdebery),  and  except  the  tenants  and  thdr  tene- 
''  ments  which  in  the  portion  or  dividend  of  the  canons  should  remain  3"  that, 
by  virtue  of  the  said  endowment,  the  vicar  there  never  could  claim  to  have  any 
small  tithes  of  the  tenants  and  occupiers  of  the  said  lands  which  the  defendant 
held  within  the  said  parish,  the  same  being  excepted  from  payment  of  any 
minute  tithes  to  the  vicar  by  the  same  endowment,  the  said  lands,  and  also  the 
minute  tithes,  being  the  portion  or  dividend  of  the  said  canons ;  that  he  never 
heard  that  any  minute  tithes,  or  any  tithes  •  at  all,  were  ever  paid  or  glten  to 
any  of  the  vicars  of  Braughinge  for  any  of  the  lands  in  his  occupation ;  neither 
did  he  conceive,  that  the  said  vicar  had  any  right  or  title  to  the  same,  either  by 
prescription,  endowment,  or  otherwise;  that  about  thirty  years  since  the 
owners  or  occupiers  of  Braughingeberry,  whereof  the  lands  in  the  defendant*s 
occupation. were  parcel,  did,  for  some  year8,^give  to  the  vicars  thereof  for  the 
time  being,  five  marks  a  year  by  way  of  gratuity,  though  the  vicars  pretended 
it  an  ancient  payment  in  lieu  of  small  tithes  5  and  therefore  insisted  on  his 
'right  to  refuse  to  pay  tithes. 

The  plaintiff  replied  3  the  defendant  rejoined  5  and  witnesses  were  eKamined 
on  both  sides. 

'  The  cause  came  on  5  and  upon  opening  the  pleadings  and  reading  a  copy  of 
an  endowment  extracted  out  of  the  principal  registry  of  the  late  bishop  of 
London,  dated  atFulham,  in  the  year  1618,  and  proved  to  be  a  true  otHpy, 
which  seemed  to  explain  the  right  of  the  vicarage  tithes  in  questkm.  The 
-court  took  time  to  consider  of  the  same ;  whereupon  the  barons  being  attended 
with  copies,  the  cause  came  on  to  be  further  heard  this  day ;  and  upon  full  and 
deliberate  hearing,  and  upon  long  debate  of  the  matters  in  question,  and  touch- 
ing the  meaning  of  the  said  endowment ;  and  upon  reading  the  several  deposi- 
tions for  the  plaintiff  touching  the  payment  of  the  tithes  in  question  to  the  vicar 
of  Braughinge  for  the  time  being ;  forasmuch  as  it  appears  to  the  court,  by 
the  depositions  of  several  witnesses,  that  liie  small  tithes  of  hay,  hops,  wool, 
and  other  small  tithes,  have  been  paid  in  kind,  or  by  composition,  to  the  plain- 
tiff, as  vicar  of  Braughinge,  and  to  his  predecessors  vicars  there ;  and  m  that 

•    (1)  The  following  is  an  extract  from  the  en-  futs  vocatur  EaltMferi,  Jmsente  a  fmU  multtmli 

dowment  i  Qui  qiiidem  vicariui,  nomine  vi'ca-  meuagii  pnttasati,  et  exceptu  tcnent^us  ef 

rim,  omnet   obventionet  altarit  cum  mtnutu  eortim  tcnemmtis  qtuc  in  portione  carumitMvm 

decimit  et  matagiot  et  totd  terrd  ad  eandem  remonebunt)  inUfre  percipUt  ef  pknfrU  pmtir 

tcetetiam  (luic  ptriintHte  (exceptd  croftA  Wd  deftif, 

it 
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it  is  also  proved  by  tl)^  plaintiff  that  the  said  defendant  for  the  said  years  had         1657. 
.'the  aforesaid  tithes  -of  hops,  wood*,  hay,  wool,  and  lambs,  the  tithes  of  all   cov-v.  mason. 
which  amounted  to  7L  4s.  Sd ;  and  the  Gonrt  being  of  opinion,  that  by  the    v^^'^^i*^ 
'snid  endowment  the  said  plaintiff  is  entitled  to  all  the  small  tithes  arising 
within  the  said  parish  -,  it  is  therenpon  finally  ordered,  adjudged^  and  decreed 
'by  this  court,  that  the  said  defendant  shall  forthwith  pay  unto  the  said  plaintiff^ 
or  to  his  assigns,  the  said  sum  of  7/.  4^.  Sd,  for  the  value  of  the  said  tithes  by 
liim  detuned  from  the  said  plaintiff. 

Parkbb,'  J^orofi* 
Hill,  Baron. 

M*  1657.  S€acc.  Hele  and  others  v.  Protde.    [1  Wood,  45.] 

Devonshire,  16th  November,  1657. 

THE  bill  staled  that  the  plainti&,  ever  since  the  25th  Match,  in  the  year  A  bill  in  equity 
1653,  had  been  the  lawful  owners  of  the  rectory  impro{Nnate  of  Nortli  Uei  to  be  relieved 

Petherwin  in  I>evon8h]ie,  with  all  tithes  and  profits  thereunto  belonging ;  "f^,?*^  ^  ^^* 

«  i-      •    1      11    1       •  1         f  1         •  .1       T^    ^  1  tractiOQ  of  pre- 

tbat^  time  out  of  mmd,  all  the  tithes  of  com  and  grain  growing  therein,  and  ^jal  tithes,  not- 

-the  titheable  places  thereof,  had  been  always,  paid  to  the  rectors  and  oiraeis  wiUutandhigthe 

thereof  in  kind,  or  a  composition  for  the  same ;  and  that  the  defendant  had  statute  2«uid  5 

been  yearly  owner  of  twenty  acres  of  arable  land  within  the  said  rectory,  and  ^^*  ^  ^*  ^.^ 

did  yearly  mow  wheat,  barley,  oats,  and  other  grain,  and  earned  the  same  guw!^"^"^ 

away  without  setting  out  the  tithe  thereof  regularly.    The  bill  therefore 

prayed  a  discovery  of  the  quantity  and  the  value,  and  that  the  defendant  might 

be  decreed  to  pay  the  same. 

The  defendant  appeared,  and  put  in  a  demurrer  and  answer. 

And  for  demurrer  he  set  forth,  that  between  the  25th  of  March,  1 653,  and 
the  25th  of  December  in  the  said  bill  mentioned,  he  was  owner  of  twenty 
iicres  of  arable  land  within  the  said  rectory,  sown  with  wheat,  barley,  oats, 
,aiid  other  grain,  and  did  yearly  mow  the  same,  and  converted  the  same  to  his 
own  use,  smd  that  the  tithes  thereof  yearly  were  worth  £b  \  but  that  he  was 
advised  that  the  subtraction  of  predial  tithes  by  the  not  setting  out  <^  the  tithe 
from  the  nine  parts>  and  the  unequal  division  thereof,  are  matters  which  may 
be  relieved  at  law  upon  the  statute  2  &  3  Edw.  6.  c.  13 ;  and  therefore  the 
plaintifis  ought  not  to  prosecute  any  suit  in  equity  for  the  same  $  the  said 
plaintiff  not  having  set  forth  any  certain  title  to  the  tithes,  or  shewed  how 
long  since  their  estate  therein  might  commence  since  the  subtraction  of  the 
/said  tithes.  The  defendant  also  set  forth  the  titheable.  matters,  and  denied 
any  fraud  in  setting  out  their  tithes. 

t.    The  plaintilb  replied  to  the  answer  j  the  defendant  rejoined;  and  witnesses 
were  examined  on  both  sides. 

And  upon  opening  the  pleadings,  and  reading  the  evidence,  and  upon  full 
debate. 

It  is  ordered  by  the  court,  that  the  defendant  shall  pay  to  the  plaintiff 
.7$,  &d,  proved  to  be  due  and  detained  for  tithes  complained  of  by  the  said  bill, 
•and  shall  at  all  times  hereafter  duly  tithe  and  set  forth  the  tithe  of  corn  and 
grain  arising,  &c.  in  the  said  parish  and  titheable  places  thereof  by  itself,  so 
that  the  said  plaintiffs  or  their  servants  may  for  the  future  take  and  carry  away 
the  same  without  any  trouble  or  denial  from  the  said  defendant,  or  any  claim- 
ing by  or  under  him. 

By  ALL  THB  Barons. 

M.   1637.  Scacc.     Mills  v.  Edbroke.     [1  Wood,  47.] 
Somersetshire  and  Devonshire,  16th  November,  1657. 

THE  bill  stated,  that  the  late  King  Charles  was  seised  of  the  forest  of  Tithes  decreed 
Exmore  lying  in  the  counties  of  Somerset  and  Devon,  with  the  precincts,  *J>  ^^^^ij^  '?' 
members,  and  appurtenances  thereof,  in  his  demesne  as  of  fee,  in  the  right  of  ^^  ^^  deS^ 
the  crown  of  England  :  which  said  forest  lies  out  of  all  jmrishes  and  out  of  tured  on  the 
'         •  all 


TITHE  CASES. 

ail  iitheaUe  places  bekmgiiig  to  any  cliiuvh  or  chapel  wfaaftaoever ;  that  by 
reason  the  said  fbre;iBt  lies  not  within  aoy  parish  or  titlieahle  plaoe,  the  said  late 
King  Charles  and  all  bis  prQgeiiit<»s^  by  the  laws  of  this  nation  and  by  their 
prerogative  royal,  in  and  by  all  the  time  whereof  the  memory  of  man  is  not  to 
extra^arochiai  ^^  €CNDtrary>  have,  and  used  to  have  and  enjoy  all  manner  of  tithes  whatso- 
lands  lying  ever  happening,  &c.  within  all  and  every  part  of  the  said  forest,  and  within  the 
within  the  forest  nietes  and  boundaries  thereof;  that  the  said  King,  being  so  seised»  by  letten- 
of  ^<"if  IV'  patent  dated  the  first  of  July,  in  the  ninth  year  of  his  reign^  in  oonsideratian 
owQ%Meu!ion.  ^  ^^^  hundred  maiks  paid  by  George  Cottington,  did  give  and  grant  to  him, 

his  heirs  and  assigns,  in  fee-farm,  all  those  his  tithes  happening,  &c.  within 
the  said  forest,  in  places  without  any  parish,  to  hM  them  for  ever,  yearly 
yielding  a  fee-farm  rent  of  13/.  5«.  Sd.  by  force  whereof  he  was  lawfully  enti- 
tled to  the  tithes  of  all  the  said  forest,  and  was  seised  thereof  in  fee  simple, 
and  had  and  enjoyed  the  same  accordingly;  and  being  so  seised,  and  his  right 
and  title  to  the  said  tithes  being  confirmed  by  the  decree  of  this  court  against 
dhrersjpersons  that  opposed  the  SMne,  he»  by  indenture  made  betwem  him  and 
John  Milk,  (the  plauitiff*s  Lite  father,)  dated  the  first  of  May,  in  Uie  ekvrath 
year  of  the  late  King,  did  grant  the  same  to  him  and  his  heirs  for  ever,  wliidi 
said  indenture  is  inioUed  in  Chancery  ;  by  virtue  whereof  the  said  John  Milfai, 
in  his  lifetime,  was  seised,  and  received  the  tithes,  and  soon  after  died,  and  the 
same  descended  to  the  plaintiff  as  his  heir,  who  became  seised  therein ;  and  be 
averred  and  maintained,  that  the  tithes  oi  the  said  forest  of  Ezmore  of  ri^ifc 
did  belong  to  the  late  King  Charles,  and  then  belonged  to  him,  and  not  to  any 
church  or  chapel,  or  parson,  vicar,  or  proprietor  whatsoever,  or  their  farmere  ;  yet 
nevertheless  the  defendants,  being  inhabitants  near  the  said  forest,  having  ior 
divers  years  past  agisted  and  depastured  several  hundred  of  bullocks,  hoiws, 
&c.  within  the  forest,  absolutely  refused  to  pay  to  him  his  agistment  tithe  fiir 
the  same,  though  the  said  Geoi^  Cottington  recovered  tithes  by  the  decvee  of 
this  court.     He  therefore  preyed  a  full  discovery  and  relief  in  the  premises. 

The  defendants  answered,  and  set  forth  a  prescription  to  be  exempted  horn 
Ipayment  of  tithes  $  and  the  number  of  cattle  they  depastured  on  t|ke  Ibrest^ 
tNit  denied  that  any  tithes  in  kind  were  ever  paid  for  wool  and  lamb. 

The  plaintiff  replied ;  and  said,  that  he  had  good  title  in  law  to  the  said 
tithes,  and  that  the  said  letters-patent  were  good  and  valid ;  and  traversed,  that 
the  inhabitants  of  the  hundrea  adjacent,  which  had  agisted  their  sheep  and 
cattle  in  the  said  forest,  had,  time  out  of  mind,  or  at  any  time,  at  a  certain 
rate  payable  to  the  King  or  his  farmer,  in  consideration  thereof,  or  for  other 
eonsidefation,  been  discharged  from  the  payment  of  tithes,  or  had  paid  any 
thing  in  lieu  thereof;  and  that  what  was  paid  in  satisfactian  of  agistment 
could  not  also  be  paid  in  satisfaction  for  tithes,  which  are  of  common  rigbt 
payable,  for  discharge  whereof  no  person,  not  ^cdesiastieal,  can  prescribe  to  a 
non-payment,  as  the  said  defendants  pretend. 

To  which  replication  the  defendants  rejoined,  and  said,  the  plaintiff  had 
made  no  good  title  to  the  tithes,  nor  did  any  thing  pass  by  the  letters-jMitcnt; 
that  their  ancestors  and  predecessors,  which  had  agisted  cattle  in  the  said 
forest,  had  been  discharged  ^m  payment  of  tithes,  or  any  thing  in  lien 
thereof;  and  that  the  payments  of  the  rates  set  forth  by  their  answen 
and  might  be  a  good  and  reasonable  custom,  and  discharge  for  tithei 
the  said  forest. 

Issue  being  joined,  and  witnesses  examined  on  bo&  sides,  the  cause 
on  to  be  heard  the  sixth  day  of  June  last,  when  it  was  oljeeted  by  tiie  d 
dants*  counsel,  that  the  plaintiff  had  not,  by  his  said  bill,  set  forth  a  title  to 
himself. 

The  bill  was  accordingly  ordered  to  be  amended  >  and  thereupon  the  court 
further  proceeded  to  an  hearing ;  and  upon  debate  of  the  prescription  set  forth 
by  the  answers,  by  counsel  on  both  sides,  the  court  declared,  that  the  prescrip- 
tion, as  the  same  was  set  forth,  was  a  void  prescription  in  law  to  disdmige  th^ 
defend^ts  from  the  pa3rment  of  tithes  for  their  sheqp  and  cattle  depasturing 
within  the  said  forest  of  Exmore. 

And  for  that  this  court  could  not  then  further  pr9ceed  in  the  cause,  by 

ieasoEi 
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reMOB  of  the  defects  In  the  biUs  aad  aaawen  upon  the  preacriptioo  tet  forth  1057. 
by  them,  the  defendants*  counsel  prayed  they  might  amend ;  and  to  the  end  iiai.i.s 
the  cause  might  receive  a  speedy  termination^  it  was  ordered^  on  the  eighth  of  ^ 

June,  that  the  plaintiff  shduld  amend  his  bill  throughout  in  reUtion  to  the 
plaintiff's  title  and  the  conveyance  set  forth  to  be  made  by  the  plaintiff's 
father ;  and  by  consent  on  both  sides,  the  answers  were  to  be  amended  as  to 
the  prescription  therein  set  forth  without  oath ;  and  the  custom  of  the  said 
prescription  was  refeired  to  a  trial  at  law  to  be  had  at  the  bar  of  this  cquit  by 
a  jury  of  the  county  of  Dorset,  and  one  action  to  determine  the  whole;  and 
tluit  a  commission  should  issue  to  examine  witnesses  on  both  sides. 
The  bill  and  answer  were  amended. 

The  answer  was  amended  in  the  following  manner,  that  is  to  say,  *'  That 
the  forest  of  Exmore  is  an  ancient  forest,  wherein  sheep  and  other  cattle 
have  used  to  be  depastured ;  that  within  the  said  forest  there  is  an  ancient 
custom  and  usage,  by  all  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary  used,  that  no  tithes  have  or  ought  to  be  paid  for  sheep  and  eattle 
agisted  and  depastured  in  the  said  foieat  for  such  time  as  the  said  sheep  or 
cattle  have  been  there  agisted  and  depastured  ^  and  that  they  and  all  e^ier 
the  inhabitants,  within  the  counties  of  Devon  and  Somerset,  whioh  dwell 
and  inhabit  within  the  hundreds  adjacent  and  near  to  the  said  Ibiest  of 
Exmore,  and  their  respective  ancestors  and  predecessors,  who  have  from 
time  to  time  agisted  and  depastured  their  sheep  and  other  cattle  in  and  upon 
the  said  forest  of  Exmore,  by  all  the  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  had  used  to  pay  a  certain  rate  or  price  in  money,  pay- 
able and  to  be  paid  to  the  King's  Majesty  for  the  time  being,  his  farmer, 
tenant,  or  lessee  of  the  said  forest  for  the  time  being,  at  or  upon  the  feast- 
day  pf  Saint  James  the  Apostle,  in  every  year,  at  a  certain  nkce  known  and 
**  used,  viz.  at  the  village  of  Withypoole,  viz.  two  shillings  ror  every  score  of 
sheep,  and  after  that  rate  for  any  greater  or  lesser  number  9  twopence  the 
summer  a^d  twopence  the  winter  for  a  horse,  mare,  or  gelding  i  and  two- 
pence for  a  bullock }  and  afier  these  rates  for  a  greater  or  lesser  number; 
and  that,  in  consideration  of  the  premises,  they  and  every  of  them  have  re« 
spectively,  from  time  to  time,  during  all  the  time  aforesaid^  wher^f  the 
memory  of  man  is  not  to  the  contrary,  been  discharged,  exonetated,  and 
acquitted  of  the  payment  of  any  other  sum  or  sums  of  money  for  the  sgisi- 
ment  of  their  respective  sheep  and  cattle ;  and  also  of  and  from  the  pay- 
ment of  any  sum  or  sums  of  money  for  tithe,  or  other  thing  in  lieu  d^,  or 
"  satisfisction  for  tithes,  or  any  other  sheep,  cattle,  or  beast,  agisted  or  de- 
'*  pastured  in  and  upon  the  said  forest  of  Exmore,  and  of  wool  of  the  same 
"sheep/* 

The  plaintiff  thereupon  declared  upon  the  custom,  &c. ;  and  the  action  at 
law  conung  on  to  be  tped,  the  jury,  vrithout  going  from  the  bar,  gave  a  verdict 
for  the  plaintiff. 

The  cause  now  caine  on  for  further  directions  on  the  equity  reserved ;  an4» 
upon  reading  the  said  orders  and  the  verdict,  and  hearing  counsel  on  both 
sides,  the  plaintiff's  counsel  desired  the  court  would  be  pleased  to  decree  the 
said  tithes  for  the  plaintiff,  and  refer  it  to  the  auditor  to  cast  up  the  vahiea 
accordingly. 

The  defendants*  counsel  thereupon  objected,  that  the  plaintiff  had  not  by 
his  bill  made  any  good  title  to  himself  of  the  tithes  demanded  by  his  bil^ 
whereupon  this  court  could  ground  a  decree,  for  that  no  tithes  passed  to  the 
said  George  Cottington  by  l£e  letters-patent ;  for  that  it  is  set  forth  in  the 
bill,  that  the  King  was  seised  of  the  forest  of  Exmore,  and  he  could  not  have 
tithes  out  of  his  own  lands :  and  further,  that  the  demand  of  tithes  for  agist- 
ment of  cattle  agisted  or  depastured  in  the  said  forest  was  not  good,  for  that 
tithes  are  to  be  paid  of  things  in  possession  ;  and  the  King,  being  in  posses- 
sion of  the  forest,  could  not  have  tithes  of  the  cattle  agisted  in  the  said  iot:est. 

To  which  objections,  and  what  else  was  offered  by  the  defendants*  counsel, 
the  plantiff *s  counsel  did  give  their  answers,  wherewith  the  court  was  fuUy 
satisfied  >  and  after  a  long  and  serious  debate. 

The 
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1657.  The  court  declared^  that  the  letten-^patent  were  good  and  saflldent  in  law ; 

,MXLLi        and  that  the  tithes  were  grantahle  by  the  late  King,  and  had  well  passed  to  the 
^*  said  George  Cottmgton^  and  from  him  well  come  to  the  plaintiff  $  that*  he  had 

xoMOKS.      ,^^1  entitled  himself  to  sue  for  the  said  tithes  in  this  court  $  and  that  there  is 
sufficient  matter  in  the  said  Bill  for  this  court  to  ground  a  diecree  upon. 

It  is  thereupon  ordered  by  the  courts  that  the  plaintiff  shall  have  the  tithes  o€ 
all  such  sheep  and  cattle  as  have  been  agisted  and  depastured  by  the  defendants 
-within  the  forest  of  Exmore  during  the  fourteen  years  mentioned  in  the  said  biU, 
for.  the  time  of  their  agistment  in  the  said  forest ;  and  that  it  be  referred  to 
the  auditors  of  the  said  counties  to  cast  up  the  values  and  return  their 
certificate. 

Nicholas,  Barm. 
Pakker,  Baron. 
Hill,  Baron, 
The  auditors,  having  been  attended  therein,  made  and  delivered  in  their  cer- 
tificate }  which,  toge£er  with  the  decree,  being  read,  the  plaintiff's  counsei 
prayed,  that  the  auditor's  certificate  might  be  decreed  and  confirmed^  unless 
cause  shewn  to  the  contrary. 

It  was  thereupon  ordered  by  the  court  accordingly ;  and  no  counsel  appear- 
ing for  the  defendants,  the  above  order  was  made  i^solute  by  the  court. 


Tr.  1658.  Scacc. 
Langham  v.  Baker,  and  others.  Parishioners  of  St.  Helen's,  Londoo. 
1 658.  [Hardr.  1 16.]  2  G w.  5 1 1 . 

A  bill  lies  in  the  HT^HE  plaintiff,  as  farmer  of  the  impropriate  rectory  of  the  said  church, 
exchequer  for  M.  prefers  his  bill  here  against  the  defendants  for  not  paying  their  tithes  in 
non-pa^mc^  London,  according  to  the  decree  in  37  H.  8.  to  which  the  defendants  pleaded 
rfoitl  aoconlinK  ^^®  ®*™®  decree,  and  that  the  plaintiff  has  his  remedy  before  the  Mayor  of 
to  tiiedecree ia  I^udon,  by  the  act  of  parliament,  which  settles  the  decree 3  and  demand 
57  H.  8.  c.  19.  judgment  whether  or  no  this  court  will  take  conusance  of  the  matter, 
for  the  act  ha«  And  it  was  held  clearly  that  the  court  has  jurisdiction  in  this  cause ;  for 
woA^k'iTnot  *^*'  '*  appears  by  the  very  decree  itself,  and  the  act  in  37  H.  8.  and  by  Lind- 
said/'*'  before  'wood  de  decimis,  that  tithes  were  payable  in  London  before  the  said  act  for 
the  Mayor  of  bouses,  but  the  quota  was  douStful,  which  is  remedied  by  the  said  act  and 
London  and  not  decree ;  and  the  act  has  no  negative  words  ;  it  is  not  said  before  the  lord 
elsewhere  j"  be-  toayor  of  London,  and  not  elsewhere,  vide  Scitdamores  case,  6  Jac.  cited  Co. 
of  the*  king  rad  ^^'  ^^^^'  ^V^^  2  E.  6.  and  tithes  were  determinable  here  ab  anti^  ;  as 
his  fanners,  appears  by  38  Ass.  Selden  de  deckm.  4  E.  4.  and  by  Artictd.  Clerty  cap.  4. 
tithes  were  de-  In  case  of  the  King  and  his  fiarmers,  the  cause  follows  the  person  and  his  pri- 
terminable  hi  vilege  :  and  this  case  is  not  to  be  resembled  to  cases  where  justices  of  the 
that  court  ab  peace  are  empowered  by  act  of  parliament  5  and  for  that  cause  justices  of  oyer 
mn  iquo,  ^^^  terminer  have  nothing  to  do,  nor  justices  of  gaol  delivery  ;  and  so  riceversd, 

1 1  -Rep.  Dr.  Foster's  case.  For  they  have  but  a  limited  jurisdiction.  And  the 
King's  fanner  bar,  in  respect  of  the  revenue,  the  same  personal  privilege  that 
the  King  has ;  and  without  question  the  King  may  sue  here.  •  And  it  was 
ruled  that  the  defendants  respondeant  ouster. 


M.  1658.  Scacc.  Button  v.  Honey.  [Hardr. ,130.]  2Gw.5Jl. 

In  a  bill  b^jr  a  TN  an  English  bill  for  vicarage  tithes  in  some  towns  in  Kent,  the  plaintiff 
Ticar,  he  did  J-  di<j  not  set  forth  in  his  bill  how  they  became  due  to  him,  whether  by  pre- 
Sc  tith«"be^'*  scription  or  endowment,  as  he  ought  to  have  done,  and  exception  was  taken  to 
came  due  to  ^^^  ^^  ^^  hearing,  after  answer  and  depositions.  And  the  exception  dver- 
him,  whether  by  ruled, 

endowment  or  prescripdon,  as-  he  ought  to  have  done ;  an  exception  at  the  hearing,  after  answer  and  deposi* 
tions,  was  over-niied,.inaaiinich.aa  by  liis  answer,  the  defendant  had  admitted  hb  title.'  fvodiwta;  forit  has 
often  been  rjiled  contrary.  ^ 
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ruled;  because  th^  defendant  does  fay  his  answer  admit  him  to  be  -  vicar^  and 
that  the  tithes  in  question  are  his  due  3  but  insists  only  npon  payment  and 
satisfaction^  quod  nota ;  for  it  has  been  often  ruled  contrary,  it  being  the 
ground  and  foundation  of  the  plaintifiTs  title.  But  the  bill  was  afterwards  dis* 
missed  upon  the  merits^  with  40 «.  costs. 

M.  1658.  Scacc. 
Langkam  v.  Sparstotoe,  and  Others.   [Hardr-  ISO.]  2  Gw.  512.      . 

^■X)  an  English  bill  for  tithes  of  certain  houses  in  London,  according  to  the  If  amodiube 
-*-    act  of  37  H.  8.  and  to  have  a  discovery  of  the  improvements  of  rent  j  the  alleged  only  by 
defendants  in  their  answer  set  forth  a  customary  payment  in  lieu  of  all  tithes.  "^J  ^fy^'T*'! 
And  exception  was  taken  to  their  answers,  because  they  do  not  discover  their  f^^^^^  ^„j^  * 
rents,  but  rely  upon  their  answer,  de  modo  decimandi.    And  the  court  held  that  answer  to  all 
the  modus  being  alleged  no  otherwise  than  by  way  of  answer,  they  ought  like-  parts  of  the  bilij 
wise  to  have  set  forth  the  particulars  of  their  rents,  and  answer  to  all  the  parts  ^"*  jji^  *^ 
of  the  bill  J  but  if  the  defendants  had  pleaded  it,  they  needed  not  have  an-  ^^^[  \^l,tx 
swered  to  any  other  matter,  and  so  it  was  ruled,  though  objected,  that  if  the  ^        ^^j^^ 
proofs  were  against  them  upon*  the  modus,  they  might  then  answer  upon  inter-  matter, 
rogatories  to  the  particulars. 

^ • 

Tr.  1659.  Scacc.  Doble  v.  Potman.  [Hardr.  I6O.]  2  Gw.  512.  vif^ 

UPON  a  cross  bill  against  a  parson  to  discover  what  sort  of  tithes  in  par-  In  a  cross  bill  in 
ticular  he  claims  to  be  due  to  him  5  for  that  the  parson  in  his  bill  one  ^^  ezcheqner 
while  demanded  one  manner  of  tithing,  and  another  while  another  5  the  court  ^*j**^|entiile 
held,  that  in  such  a  cross  bill  the  plamtiffs  need  not  entitle  themselves  to  the  themselves  to 
jurisdiction  of  the  court,  because  the  cross  bill  is  grounded  upon  another  bill  the  jurisdiction  - 
here  in  court ;  as  if  a  man  be  sued  here  in  the  office  of  pleas,  he  may  have  an  of  the  court 
English  bill  to  be  relieved  against  the  plaintiff  without  setting  forth  matter  of 
jurisdiction. 

Tr.  12  Car.  2.  Scacc,  Holbech  v.  Taylor.  [1  Wood,  60.] 

Warwickshire,  18th  Ally,  1660. 

THE  bill  sets  forth,  that  William  Pawlett,  esquire,  in  the  month  of  May,'  Agistment  tithe 
1658,  was  seised,  in  his  demesne  as  of  fee,  of  and  in  the  rectory,  impro-  at  the  rate  of  2f 
priation,  and  parsonage  impropriate  of  Filonghley,  in  Warwickshire,  and  of  all  ^'5!17  ^T"^ 
manner  of  tithes  of  com,  grain,  hay,  and  coppice  woods,  and  of  all  manner  of  ^^reed.*  ' 
herlM^  and  herbages  whatsoever  to  the  said  rectory  or  impropriation  belonging 
or  appertaining,  that  is  to  say,  two  shillings  for  every  pound  rent  in  land  by  the 
year  for  the  heibi^  thereof,  then  held  with  other  lands  of  the  late  King 
Charles,  his  heirs  and  successors,  by  knight  service  in  capite,  under  the  yearly 
fee-farm  rent  of  six  pounds,  three  shillings,  and  tenpence ;  that  the  said 
William  Pawlett  did  demise  th^  said  rectory,  and  tithes,  and  herbages,  from 
year  to  year,  until  1650 ;  that  the  farmers  or  tenants  thereof  did  quietly  hold 
and  enjoy,  as  well  the  tithes  of  com  and  hay,  as  alsojthe  said  yearly  sum  o^ 
two  shillings,  payable  as  aforesaid  for  herbage  belonging  to  the  said  rectory  y 
that  the  said  William  Pawlett  did  afterwards,  by  indenture,  dated  the  8th  of 
May,  1 650,  demise  and  g^nt  the  same  to  the  plaintiffs,  to  hold  for  three 
years,  at  the  rent  of  ninety  pounds  a  year  -,  that  being  so  possessed,  the  said 
plaintiffis  did,  for  the  most  part,  quietly  hold,  receive,  and  enjoy,  all  and  sin- 
gular the  said  tithes,  herbage,  and  smns  of  money  due  and  payable  for  the 
same  ^  that  the  said  defendant  enjoyed  and  occupied  in  possession  pasture 
ground  at  eleven  pounds  per  annum,  daring  the  said  term  of  three  years,  for 
which  the  said  defendant  ought  to  have  paid  to  the  said  plaintiffs  the  yeariy* 
sum  of  twenty-two  shillings,  after  the  rate  of  two  shillings  for  every  pound 
rent  of  the  land  due  and  payable  as  aforesaid  for  herbage ;  but  that  he  refosed 
to  pay  the  same  as  -the  former  occupiers  of  the  said  ground  had  done.    The 

\>iU 
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1659.'        biU  tboefore  )>raycd;  that  the  plaintiffs  might  he  reUered  tofoemSang  the  Mid 
pAymeat  of  two  sliillings  in  the  pound  for  herbage. 

The  defendant  appeared  and  answered ;  the  pUintifiii  replied ;  and  witnenea 
were  examined  on  both  sides. 

And^  upon  long  debate  had  thereof^  for  that  it  anpeared  to  the  coort,  as  wdl 
by  the  depositions  of  witnesses,  as  also  by  several  very  ancient  aooounts  of 
10  &  1 1  £.  4.  that  the  said  rate  of  payment  of  two  shillings  in  the  pound  €oc 
herbage  of  such  pasture  ground- which  the  said  defendant  occupied  and  enjoyed 
during  the  said  three  yters,  was  due,  and  ought  to  be  paid  to  the  said  plaintifis ; 
.  It  is  ordered  by  the  court,  that  the  defendant  shall  satisfy  and  pay  to  tfie 
plaintiffs  the  several  sums  of  sixteen  shillings,  twenty  shillings,  and  twenty-two 
shillings,  according  to  the  rate  of  two  shilungs  for  every  pound  rent  so  doe  to 
the  plaintifis  for  l^rbage  of  the  pasture  ground  which  the  defendant  held  and 
enjoyed  during  the  said  term,  and  according  to  the  proofs  in  the  came. 

Bbidgbman,  CMef  Banm. 
TuBNBB,  Banm. 


1660. 


M.  1^  Car.  2.  Scacc. 
Wilson  V.  Redman  and  Others.  [Hardr.  174. 190.  1  Wood,  63.] 

Yorkshire,  26th  November,  1660. 
Temnt  in  taU,     rpHE   bill    stated,  that    Henry  Wyaon,  deceased,   was,  on  the   29th  of 
^^  'T^JhLri*'  August,  1 639,  seised  in  fee  of  some  estate  for  one  or  more  life  or  lives  in 

M^^in'bDds^  being,  of  the  impropriate  rectory  of  Horton,  in  Riblesdale,  and  of  all  the  glebe 
fonnerWbeloug-  lands,  and  tithes  thereto  belonging;  and  also  of  certain  lands,  tenements,  and 
ing  to  the  Cii-  tithes,  with  the  appurtenances,  in  fiecroft,  Horton,  and  Riblesdale  -,  and  being 
terctam,  is  with,  so  seised,  by  will,  dated  the  29th  of  August,  1639,  devised  all  his  interest 
"f  Sat^'rAe^  therein  to  the  plaintiff  and  his  heirs  for  ever,  with  a  payment  out  it  of  one 
«id  the  revo^  hundred  pounds  to  H.  Power ;  that  the  said  testator  soon  after  died,  seised  of 
ibner  shall  ha? e  the  premises ;  that  the  plaintiff  being  then  an  infant,  the  said  H.  Power  entered 
it,  becanseit  at  the  end  of  three  years  after  the  testator's  death  into  the  premises,  for  want 
^■^  °?^^^-  of  payment  of  the  said  one  hundred  pounds,  and  enjoyed  the  same  until  the 
ramaMM^onl  ^d  of  Februry,  1656  5  that  the  pUttntiff  being  so  entitled  to  the  said  rectory 
"ju^ntho  ^'  and  tithes,  he  and  the 


whiieintbe  and  tithes,  he  and  the  said  H.  Power  yearly  received  the  profits  and  tithes  of 
hands  of  pard-  most  of  the  inhabitants  there ;  and  that  the  plaintiff  ought  still  to  receive  the 
cnJar  tenants,  same.  The  bill  then  set  forth  the  custom  of  tithing  there  to  be,  '*  every  tenth 
bat  tenant  for  *€  stack  of  com;  ^or  the  offering  of  every  inhabitant>  three  halfpence;  efery 
not  pri^sed.     ''  ^^^^  cal^  i  f^^  ^^^  n"lk  of  every  cow  renewed,  twopence  j  for  every  fowl,  onc- 

"  penny ;  swarm  of  bees,  one-penny :  for  the  milk  of  every  tenth  ewe,  ooe- 
*'  penny  $  every  tenth  lamb  $  and  for  every  six  lambs,  half  a  lamb,  or  the  vafaie 
''  thereof,  and  a  whole  lamb  for  seven  j  and  more,  the  rector  paying  back  so 
"  many  halfpence  as  the  number  falls  short  of  ten»  and  the  inhabitants  to  pay 
**  one  halfpenny  for  every  lamb  under  six."  It  also  stated  the  like  tithii^  for 
fleeces  of  wool,  and  after  the  same  rate  for  greater  or  lesser  numbers  of  the 
titheable  things  there  renewed.  It  also  stated,  that  ''hemp  and  flax  paid 
the  tenth  part  in  kind ;  for  every  seventh,  eighth,  and  ninth  chicken,  one- 
penny  j  and  after  the  same  rate  for  eggs,  geese,  ducks,  and  piga)  for  everv 
garden,  one  penny ;  for  every  ploughs  ooe  penny,  called  fJough  poiny :  * 
and  certain  sums  in  lieu  of  tithe  hay,  which  he  could  not  particuUny  set  forth. 
It  then  alleges,  that  the  defendants  had  been  for  twelve  years  past  inhabitants 
thereof  1  that  they  had  great  store  of  com,  lamb,  wool,  calves,  and  other  tithe* 
able  things  yearly  renewed  tiiere  5  but  that  they  refused  to  pay  tithes  for  the 
same,  or  to  make  any  satisfection  for  the  same^  The  bill  therefore  prayed,  that 
the  defendants  might  account  for  their  tithes  for  the  said  years^  and  pay  the 
plaintiff  the  values  and  arrears  thereof. 

The  defendants  denied  the  plaintiff  *s  title,  as  also  the  custom  as  stated ;  but 
alleged,  that  if  any  thing  be  payable  for  hay,  milk,  plough,  garth,  fowls,  kine, 
penny  offerings,  eggjs,  or  chickens,  the  said  is  due  Mid  payaUe  to  the  vicar  of 
Horton,  and  not  to  the  impropriator.  They  also  denied  having  in  their  hands  any 
books,  rentals,  or  other  writings  belonging  to  the  rectory. ;  cuod  stood  upon  their 

own 


ft 


hthb  casbs. 

4»Wb  rigbt  to  be  ducbaiged  agaimt  fthe  pbiiiiiff  fw  pBytteni  of  tithes  raiffvei 
upon  theur  lands;  and  tbey  set  forth  the  time  they  severally  bdd  their  particu^ 
ttiessuages  and  tanemeiits  $  all  which  several  premises  so  hehl  by  them  they 
alleged,  had^  time  oat  of  mind,  been  part  ot  the  demmw  of  the  manor  of 
Horton,  (except  the  defendant  Horton's  tenement);  that  the  maaor^  rectory, 
•nd  water*com-mili  of  Horton  were  all  heretofore  parcel  of  the  possessions  of 
the  late  dissolTed  monastery  of  Jervaux,  in  the  county  of  York,  which  was  of 
the  Cistertian  order ;  that  the  several  abbots  of  Jervaux  were«  time  out  <^ 
mind,  seised  in  fee  of  the  said  manor,  rectorv,  and  premises,  and  held  the  same 
in  their  own  hands  together ;  and  that  the  late  abbot  being  so  seised,  the  same 
monastery  came  to  King  Henry  VIU.  by  the  dissohition  of  monasteries;  who, 
bdng  so  seised,  by  letters^pateot,  dated  about  the  tiiirty-sixth  year  of  his  reign, 
gruited  the  same  to  the  Earl  of  Lenox  and  his  wife,  and  their  heirs,  at  eighty 
pounds,  nine  shillings,  and  eigh^^ence,  yearly  rent  reserved  to  the  crown ;  and 
from  the  said  Earl  ci  Lenox  the  defendants  derive  their  tenements ;  and  they 
set  forth  the  same,  and  the  quantities  of  their  titheabk  matters. 

The  plaintiff  replied;  and  witnesses  vrere  examined  on  both  sides ^  and 
npon  full  hearing. 

Forasmuch  as  the  defendants  do,  by  their  answer,  confess  the  subtracting  of 
the  tithes  demanded  by  bill,  and  insist  upon  a  discharge ;  for  that  the  lands 
they  held  are  pretended  to  be  parcel  of  the  demesnes  o£  the  late  abbot  of  the 
late  monastery  of  Jervaux,  and  that  the  said  monastery  was  of  the  Cistertian 
order,  diis  court  does  not  think  fit  to  decree  the  said  tithes  to  the  plaintiff, 
nntil  a  trial  at  law  be  bad  thereupon ;  but  in  the  mean  time  this  court  thinks 
fit  that  the  defendants  shall  give  security  for  the  values  of  the  arrears  of  their 
tithes  for  twelve  years  past,  in  case  a  verdict  shall  go  against  them,  according 
to  the  several  particulars  in  their  answers  mentioned  and  proved  in  the  books^ 
according  to  the  custom  of  tithing  set  forth  in  the  bill. 

It  is  ordered  by  the  court,  that  the  plaintiff  shall  bring  his  action  against 
Lawrence  Burton,  one  of  the  defendants,  by  consent,  upon  the  statute  2  6c  3 
E.  6.  c.  13.  for  not  setting  forth  his  predid  tithes  for  the  years  1659  and  1660 ; 
at  which  trial  the  said  defendant  is,  by  consent,  to  admit  the  plaintiff  to  be 
proprietor  of  the  tithes,  and  that  he  the  said  defendant,  is  occupier  of  the  land 
m  question,  and  that  he  has  refused  to  set  forth  the  tithes  in  the  said  years, 
and  to  insist  only  upon  the  said  discbarge ;  and  as  the  trial  shall  go  for  or 
against  the  said  defendant  for  the  said  great  tithes,  all  the  defendants  (except 
Roger  Procter)  are  thereby  to  be  concluded  for  all  the  tithes  in  question.  The 
equity  of  the  c^use  to  be  reserved ;  and  the  defendants  to  give  security  for 
double  the  value  of  their  tithes,  except  the  defendant  Procter. 

A  trial  at  law  was  accordingly  had,  and  a  verdict  given  fcnr  the  defendants ; 
and,  upon  the  prayer  of  the  defendants*  counsel,  and  upon  reading  the  said 
order,  postea,  and  depositions  taken  on  the  plaintiff's  part,  and  some  of  the 
defendants'  answers. 

It  is  ordered  by  the  court,  that  all  the  defendants  (except  Procter)  shall  be 
dismissed  this  court  of  and  from  the  said  bill,  and  their  recognizances  dis- 
charged ;  and  that  the  defendant  Procter  pay  to  the  plaintiff  sixteen  shillings 
for  his  tithes  confessed  in  his  answer  to  be  due  for  the  same. — ^Decree  Book."] 

Upon  a  bill  in  equity,  the  question  was,  whether  certain  lands  were  dis- 
charged of  tithes,  as  having  been  part  of  the  possessions  of  an  abbey  of  the 
Cistertian  order;  and  the  court  held,  that  a  tenant  for  life  (I)  or  years  is  not 
within  the  statute,  but  that  a  tenant  in  tail,  who  has  an  estate  of  inheritance. 
Is  discharged  qtunndiu  frmprns  manibm,  Sft, 

Upon  a  bill  in  equity  for  tithes,  and  a  trial  at  law  directed  to  try  whether 
or  no  the  lands  of  which  tithes  were  demanded,  had  belonged  to  any  order  of 
Tdigion  that  claimed  to  be  discharged  of  tithes  quamSu  in  propriis  mamhus,  S^c. 
It  was  held  clearly  by  the  court,  that  if  at  the  time  of  the  dissolution,  such 
lands  were  in  lease,  or  an  estate  for  life  or  in  tail  were  out  upon  them,  yet  the 
jeversioner  should  have  the  benefit  of  the  discharge  after  the  determination  of 
those  estates ;  for  that  the  discharge  was  not  interrupted,  but  suspended  only 

(1)  Vide  tamen,  Hett  n  Meedt,  pctt. 

during 
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duiing  the  lime  ilwk  tliey  were  in  the  faaods  of  ]Mrticiikr  teatotarFiie  Djr. 
277.  b.  Accord.  But  if  an  etcheai  bad  happened,  it  was  doabled  then  wfaetlier 
they  ahould  have  been  discharged,  having  been  parted  withal  by  a  feol&neiift 
made  before  the  statute  of  ^uia  emptores  iararum,  by  an  abbey  to  botd  of  them 
by  certain  services  $  otherwise  it  is  in  case  of  a  discharge  by  unity,  for  that 
must  be  perpetual,  and  continue  so  at  the  time  of  the  dissohition.  Vide  1 1  Bcfw 
Harpm^%  case,  and  2  Rep.  the  Archbishop  of  Canierkury^s  case.  (  i  )    [^Tardrvs.] 

(1)  AnU,  lid. 


Agistment  tithes 
are  doe  of  com* 
moo  right,  for 
bwrren  tnd  on- 
profitable  catUe* 
which  jidd  no 
tithes,  nnless 
thev  are  reared 
and  employed 
for  the  plough, 
the  pail,  tlie 
saddle,  or  spent 
in  the  family  in 
the  same  pansh. 


H.  12  Car.  2.    Scacc.     Burgis  v.  Diamafid.   [1  Wood,  65.] 

t,  7th  Fdsruary,  1660. 


THIS  was  a  bill  touching  tithes  for  the  depasturing  of  barren  and  unpro- 
fitable cattle  upon  the  lands  in  the  defendant's  occupation  within  the  pa* 
rish  of  Aishprington. 

The  cause  came  on  to  be  beard  this  day ;  and  upoi^  reading  the  bill,  and  Ae 
depositions  of  divers  witnesses,  and  upon  mucli  debate. 

The  court  was  of  opinion  that  tithes,  of  common  right,  are  due  to  the  plain- 
tiff for  tbe  pasturage  of  such  barren  and  unprofitable  cattle  as  yidd  no  tithes, 
unless  they  are  reared  and  employed  for  the  plough,  the  pail,  the  saddle,  or 
spent  in  the  family,  in  the  same  parish. 

But  because  the  plaintiff  by  his  bill,  demanded  the  tenth  part  of  the  profit 
made  upon  the  sale  of  such  barren  cattle  so  depastured,  upon  pretence  of  a 
custom  which  he  has  not  at  all  proved. 

It  is  therefore  ordered  by  the  court,  that  the  said  defendant  be,  and  he  is 
hereby  dismissed  out  of  this  court  of  and  from  the  said  bill,  and  the  matters 
therein  contained,  with  twenty  pounds  costs. 


M.  12  Car.  2.    Scacc. 
Phillips  V.  Kettle.  [Hardr.  173.]  2  Gw.  513. 

Id  debt  upon  T^  debt  upon  the  statute  of  2  E.  6.  for  tithes,  the  plaintiff  declares  that  he 
fE  6.  a  8fi^^  J.  was  rector  of  St.  Martin  s  All-Saints,  and  that  by  reason  thereof  he  ought 
decutfation  ^  have  the  tithes  of  100  acres  of  land  in  the  said  parish  of  St.  Martin's  All- 

without  shewing  Saints,  and  the  tithes  of  eighty  acres  of  lands  in  the  parish  of  St.  Martin's  Ge- 
a  title,  is  snffi-  navesee,  without  shewing  how  he  became  entitled  to  the  tithes  of  lands  out  of 
cient,  altijough  jjij  parish  j  and  this  was  held  by  the  court  to  be;  well  enough  after  a  verdict ; 
tit^HMmtofhis  ^*^*^*5  *^^**  *  general  allegation  without  shewing  a  title,  is  well  enough  in 
own  parish.  ^bis  action.  Another  exception  was  taken,  because  it  was  not  alleged  that  the 
It  was  not  defendaot  was  suhditus  domini  regis,  as  the  statute  requires;  sed  not  allocatur, 
stated  that  the  for  that  it  is  alleged  that  he  is  occupator  ierrcf,  which  implies  that  he  is  wbdi' 
^^^J!k^         /«f .     Vide  Cro.  2  Rep.  Kippax*s  case,  which  seems  to  the  contraiy  in  this 

dmnMrtgu;       P<»0^- 

bat  the  exception  on  this  account  was  not  allowed,  for  the  statement  that  he  was  occupator  terra,  implies  it 


1661. 


E.  13  Car.  2.    Scacc. 
Sir  John  Langham,  Bart.  v.  Sir  Edward  Lawrence  and  others* 

[Hard.  180.] 

A  triaLatlaw  ^|^HE  plaintiff  preferred  a  bill,  as  farmer  of  the  impropriate  rectory  of  St. 
was  diiected  M.  Helen's,  London,  against  the  defendants,  parishicmers  there,  to  have  the 
SSSw  fai^Se  Ei-  *^  o^  the  Leger-books  in  then:  custody,  which  concern  himself  and  the  parish, 
chequer:  the  '  f^  ^  ^^^  ^  ^  bad  at  law  concerning  divers  payments  pretended  by  the  parishr 

ioners  to  be  payable  to  them  in  lieu  of  their  tithes,  and  directed  by  this  court 
to  be  tried  at  law  upon  a  former  bill  exhibited  by  the  plaintiff  against  the  pa- 

.   .  dshioners ; 

certain  leger- 

books  in  the  costody  of  the  defendant.  A  demurrer  was  overruled  ;  for  upon  the  trial  at  law,  the  former  proo6 
are  only  evidence,  and  other  and  contrary  evidence  may  be  given  :  bevides,  these  books  concerning  both  the 
plaintiff  and  defendants,  are  like  court-rolls,  which  belong-  both  to  lord  and  te|ianu,  and  copyholden ;  and 
therefore  they  may  have  billi  one  against  another,  to  have  the  use  of  them,  as  well  ^s  against  strangers. 


plaintiff  filed 
anotlier  bill  to 
have  the  use  of 


LAWEKVCK    , 
AND  OTHSBf. 


TITHE  CASEa  4$i 

rnUcHMn!  and  tlie  defendants  demurred  to  the  IriU  becanse  H  was  only  to        1661. 
piofide  himself  with  sn|H>lementieit  proof  after  tfae  hearing  of  the  cause;  and      tA««aAM 
becMBse  it  appears  of  roe  plaintiff's  own  shewing^  that  the  bboksbdong to     ^ ^J^^ 
them  as  well  as  to  himself :  bat  fwr  to^am  carioifi,  Sie  deniirrer  was  bfer-fuled>      *'** 
because  it  was  not  to  have  supplemental  proof  in  the  same  cause,  in  the  same 
Way  o€  pnioeeding,  but  collateral  to  it,  to  wit^  upon  a  trial  at  law>  where  the 
foraier  proo6  are  only  evidence,  and  may  be  credited  or  not ;  and  other  and 
eootmry  evidence  may  be  given,  to  induce  the  jury  to  give  their  verdict  one 
way  or  other.    And  it  is  like  the  case  of  deeds  or  reoord9>  discovered  after** 
wards,  which  may  clear  the  matter  in  question,  and  are  fit  to  be  used,  and  do 
not  impugn  or  contradict,  in  point  of  testimony  or  oath,  any  thing  that  has 
been  proved  before ;  which  is  the  reason  why  subsequent  proofs  are  not  ad- 
mitted i  besides,  these  are  common  evidences  which  appertain  to  the  plaintiff 
as  well  as  to  the  defendants.    And  they  are  like  to  court-roUs,  which  belong 
both  to  lord  and  tenants,  and  oopy«holders;  and  therefore  Uiey  may  have 
a  bill  one  against  another  to  have  the  use  of  them,  as  weU  as  against  strang^ers. 


E.  13  Car.  2.    Scacc. 
Cage  V.  TTflrraer  and  Xticy,  [Hardr*  182.]  2  Gw.  513. 

THE  bill  charged  that  the  plaintiff,  in  the  month  of  May,  1658,  became  v^eretltlifs 
incumbent  Si  the  church  of  Bearested,  in  Kent,  and  that  the  defendants  haTebeenaeited 
in  June,  1658  and  1659,  by  colour  of  an  order  of  sequestration,  made  by  the  under  pretence 
committee  in  the  county  of  Southampton,  as  they  pretended,  had  seized  divers  of  title,  tl^e 
tithes  of  divers  parishioners  within  the  plaintiff  *8  parish,  due  to  the  plaintiff;  ^^^^^^^^^i^i 
and  to  discover  the  particulars  of  the  tithes  so  taken,  and  their  values,  and  to  ^^^7a  dis- 
have  them  paid  to  the  plaintiff,  was .  the  scope  of  the  bill  5  to  which  the  de-  covery  of  par- 
fendant  demurred,  because  it  is  a  matter  determinable  at  law,  and  a  criminal  ticulan  and 
matter :  but  the  court  put  the  defendants  to  their  answer,  b^rause  it  is  matter  ▼•i"^** 
of  discovery :  as  in  the  case  vehere  a  man,  by  colour  of  a  title,  enters  into 
a  house  or  lands,  and  possesses  himself  of  the  goods  and  profits.    It  may  be 
impossible  for  the  pluntiff  to  discover  the  particulars  without  such  a  bill ;  not  ' 
is  it  a  charge  by  way  of  trespass,  but  under  colour  of  title :  so  where  a  will  is 
proved,  and  administration  to  another  revoked,  such  a  bill  is  necessary,  and 
usual  for  the  goods,  and  yet  there  was,  in  strictness  of  law,  a  trespass;  so  ' 


E.  13  Car.  2.  Scacc.  Holbeech  v.  Whadccfke.  [Hardr.  184.] 

N  a  sniiby  Snglish  bill  for  the  tithes  of  the  h^bage  of  bairen  c^  and  Tithes  for )«« 
others,  the  Chief  Baron  said,  that  tithes  for  barren  cattle  were  due  de  com^  !^^     *" 

1.  1         1        •/•  x"L     I      J    A.      ^L        A.      r  ^         1-M1*  due  of  I 


conmum 


I       . 

warn  jure  aeeocding  to  the  value  of  the  land  after  the  rate  of  two  shillings  per.  l^^'J^^ng 
pound;  for  that  they  cannot  be  otherwise  valued  oc  accounted  for,  because  the  to  tfae  yalae  of 
pfofitaof  the  lands  for  which  they  are  paid,  are  perceived  by  the  mpuths  of  the  land,  after 
netttts }  but  by  custom  or  prescription  such  tithes  may  be  paid  in  other  man-  ^^^  ^  ^*.  ! 
by  the  acre,  and  for  all  manner  of  cattle,  barren,  and  for  the  plough^  ^j  ^^^ 
pail  'y  but  of  common  right,  tithes  are  not  due  for  cattle  bred  for  the  or  pr^riptioii 


and  the 


^u>».  •««  ^«w«  .--»*^  «.w  i-j-^.^  ^j  — .-w— ,  — J r™, ^ by  the  acre,  and 

lands  are  not  rented,  or  he  fresh.  fjr  all  maiuier 

of  cattle,  whether  barreh,  or  for  the  plough,  or  pail ;  But  for  these,  of  common  right,  no  tithes  are  doe,  if  used  in 
the  same  parish :  and  when  tithes  are  payable,  by  eastom  they  shall  be  paid,  though  the  buidi  are  not  rented, 
cMrlielresh. 


VOIt.  I. 


B.13 


4M  TiniB  CASBEI. 

E.  13  Car*  2*   Scacc. 
JjJ^'         Tonf  v.  WrigfU  and  othera.  [Hardr.  184.]  I  Eq^  Ca.Ab.367.^. 

AEiBtiiieDt tithes  f  TPQN  tf  bill  in  eqjvity  fer  ciitie»  df  paMmt  groimd;  pM4  of  tkepMM^ 
oriandsfor-       t^  ,^6(19  <tf  the  A1>bey  of  Foiinttdfi,  Mng  of  tfifj  Cistcidrib  «to,  iti^ 
tiie  ^s^^oiu  f^  cmiaM  tlmt  citfaM  ibf  the  agistmeM  of  cattle  are  payable'  by  ikmmvM  d 
oftheCister-     the  cattl^}  fOr  the  cattle  take  the  profits  and  berba^ 


tians,  are  pay-  ease  of  eottuac/tntn !  and  it  efeuMiDt  be  said  tkas  tbe  ]^foliia  «e  tdMi^by  die 
able  by  the  owner  of  the  8ott,  Of  that  the  gnmnd  is  In  prflpfw  MaMfte.  TheChisfBMa 
caX-^orUie    ^^  the  ov^tter  of  tiie  soil  might  pay  then^  bat  clearly  the  agisier  is  emapdiiMi 

land  U  not  in*     «<>  |>*y  *«»• 

fnfrUt  matK^na,    The  Ch.  B.  nid  the  owner  of  the  toi]  might  pay  them,  bat  clearly  tiie  agbtor  lAQst. 

E.  13  Car.  ^,  Scacc. 
Randftl  V.  fletf^  and  others.  [Hardr.  188.]  I  Elq.  Ca.  Ak  34. 2. 

Where  anex«  TN  a  bill  for  tithes  of  conies  per  cosloni  {inter  aSa)  to  pay  the  tenth  0007, 
enptioQ  is  in-  -'-  or  the  value  of  it.  The  defendants  by  their  answer  deny  the  costooij  hot 
listed  apon(as  do  not  discover  how  many  conies  they  killed,  or  the  value  of  them^^as  Uie  bill 
a^cmltom'to  n  "^""^ »  ^  wMch  exception  being  taken,  the  court  held  (hat  a  diwonry 
tithes  of  couok  i^^^ded  not  where  there  is  a  fuU  answer  .given  to  the  thing  in  demand  j  aoi 
which  are  not  that  till  that  be  tried,  the  defendants  are  not  Obliged  to  discover ;  othendK 
due  of  common  any  plaintiflf  might,  upon  a  feigned  suggestion>  compel  a  defendsnt  to  discover 
right),  the  de-  what  writings  he  has,  or  what  goods  or  other  things  whatsoeveri  upon  pre- 
answ^^need  ^^^  ^^^^  ^^  ^*  jo^°t  tenant  with  him,  and  so  what  he  has  gained  by  ha 
Dorset  out  qnan-  trade,  which  would  be  strangely  inconvenient  5  but  where  there  is  noradi 
titles  and  va-  great  inconvenience,  as  upon  a  bill  against  an  executor  to  discover  assets  apoa 
lues;  for  there  a  bond  or  debt,  there  he  must  answer,  though  he  deny  the  debt,  because  it 
being  a  full  an-  concerns  the  act  of  another  person,  and  assets  are  presumed ;  nor  is  there  any 
the  tfauw'in^e-  ^^^^^i^^'enience  in  the  case,  but  in  all  such  cases  the  court  thought  it  fit  that 
mand/^l  that  ^^  defendant,  if  such  matter  were  found  against  him,  should  oe  examiiKd 
be  tried,  the  de-  upon  interrogatories,  to  discover  his  knowledge;  and  So  it  was  ordered,  and 
^Midant  is  not  an  issue  directed  to  try  the  custom.  Also  the  demand  of  tithes  of  comes  beioj 
von  a^^'lT'  •^^'^  comnum  right,  the  court  conceived  the  case  for  that  reason  to  be  the 
should  be  other-  'tropger  for  the  d  Jendant. 

wise^  the  defendant,  by  a  feigned  suggestion,  might  be  forced  to  discover  any  thing ;  but  if  m  sadi  €mt(kl 
matters  be  found  a^inst  the  defendant,  he  shall  be  examined  aftcrww^rupon  interrogatories. 

E.  13  Cat^  2.  Scacc.    thiver  v.  Man.  [Hardr.  196. j 

A'demurrerto  a  f'TFCMf  a  bffl  in  e^dty  fat  ttAeS  df  C6M  ahd  gndti,  aild  a  dttriiMf tdii' 
HU^r^t^<»»  \J  because  tiie  single  taltt<j  #BS  not  baftdt  deAiaiia^d  $  M  h  #1^ 
SUuM  iS''*^'  diseo^ery  only,  to  enable  the  jAaintiff  to  tttxfftt  the  tidMe  ftfttg:  tf^^^ 
single  value  aUbcatuf ;  for  lihat  tithes  were  suable  for  in  this  eontt  befelt  M  saMtts 
«i%wasnot  iiiad  nata  tt  mkert,  because  k  is  contrtiiy  <6  ^  cdmihcto  ^htfstiee  Ari  tM^  tt 
demanded,  have  Such  a  bill,  Withtmi  allegltig  that  the  blaiiitiff  b  eontttited  fo  Utt^  Aa 
oT^rruied.         ^tiifle  Vahie  only. 

Quod  ngta  et    ^         ^  ^ 

ffuere,  because  it  is  contrary  to  the  conoum  usags  and  practice. 

fi.  IS  Car.  2.    B.  ft. 
Bernard  v.  Evens.  [1  Lev*  24.  1  Keb.  5.  21.]  T.  ftaym.  14. 
.  2Daav.  Abr.621. 

Akbottghalease  TN  debt  for  tithes  for  four  yean,  the  defendant  pleads  an  agreement  MiMI' 
for  tithes  cannot  •■-  the  plaintiff  and  him,  that  he  shoold  retain  the  land  dischaiged  of  tiAes 
begood  without  ^o^  ^  life  of  the  phuntiff,  if  ha  so  lang  aontiniied  paiaon :  issue  (wss)  on 

%m^^^^Mp  m^M  M9  av  ftain 

pass  the  right, 

yet  a  paFoIagieenwat  by  way  of  retahiar,  is  a  good  W  to  aa  action  on  f  E.  e^ 


ZniiB  0A6BS.  4S5 

HBdaJwdkt  ior  tte  difMMkDtk  md  Im^ifait  Ibr  lite  iCtor        l$». 
in  snfit  of  judpatot    Eor  tthqn^,  fint,  a  teie  of  Mit$  tMmot  bo      M»«4m» 
nibool  deod  i  and  KcoikUfy  that  k  ounot  be  a  good»  \fmtt  for  ^bo  nnoer-^  *' 

^mmf,  M  Co.  LiM.  46<  b.  and  2  Cm.  ffMfcet  ▼.  Bmg^,  Onreo,   103^        *'''''** 
Hob.  176.  ^el  this  bdag  oaljr  •  oonlraot  ibr  ictetniiiig  the  tithes,  it  m  goo^ 
eocwriiag  to  %0m.  Hameomb  egaaiiel  SmeH,  (1)     And  by  the  whole  ooiift> 
jQ/Agimmlb  wm  £at  the  defandaat.    [LomtiB.] 

An  agncaMiit  (for  a  wedtit.  Aciwoodl^  peral  is  good  to  esciMe'a  ma&fiw 
Iho  penally  cl  2  Ed»  6.  lji»  of  tithes^  and  tudi  a  oae  wberaapoB  an  aotHNi 
noD  the  case  May  b»  gMiiiidedy  tboogh  k  do  not  acM^ 
at  the  tithes  $  aad  it  k  the  oooslaat  costooi  in  the  western  parte  to  ple^  such, 
an  agnemcnt  in  bae  against  the  statute.  And  by  WrsmukUynn  agreement  to 
hold  for  lifo  k  a  good  agreement,  thoosii  without  Urerf  k  tinnsme  net  the 
estate ;  d/orHori,  here^  for  ao  long  as  ue  defondant  shall  be  paiepn.    IKeUttJ 

(t)  Aniii  SC7. 

£.  13  Car.  £.  6.  R.  Awn.  [1  Keb.  %^S.] 

J^DTJ^  that  trial,  whether  land  of  which  tithes  are  sued  for  in  the  spirituel  The  trial  whe* 

^  coort  is  barren  and  not  arable,  must  be  at  common  law,  and  prohibition  ^^>^  kod  be 

awarded  accordingly.  **^?  *  "** 

most  De  u  eon- 

^  IBODkw. 

Tr.  13  Car.  2.  Scacc. 
Sir  William  Waller  and  Wife  v.  Furmar.  [Hardr.  202.] 

IN  an  Ba^ikli  bill  for  titiifn»  a  modai  deci$iumS  was  in  issne,  and  a  trial  Afoetriel  of  a 
atpravded  by  the  court,  ad  vrfwmandam  ^omdentiam  in   the  oonnty  of  T^^^J^f^'t^ 
OsfM;  and afttt* a Teidkt  agMut  the  ^intiff,  and  agahist  the  dlrectioRs of  ^^^^^ 
the  c«MiTt  t^  the  jnry,  aa  appears  by  allidavH,  k  was  now  moTed  to  have  a  ewbeqaered  in- 
trial  nt  bar,  because  the  ptahittff  was  a  ooonseOor  at  law  \  9ed  non  aUaattwr,  firmmdwm  sea- 
because  here  the  matter  of  the  issue  k  local,  and  not  transitory  \  then  a  trial  icigariew  ia  tba 
was  prayed  to  be  awarded  in  any  a^joiniiig  ocomty,  by  reason  of  the  great  P'yg^^^yfr* 
power  and  hiflnence  that  the  defendant  had  in  Oxfoidshke ;  and  ujmb  thk  the  |^||!^3^ 
matter  was  adjourned ;  bat  afterwards  a  new  trial  was  gmnted  in  (^sfordshire,  p&kSr.alrial 
and  another  verdict  a^unst  the  pkintif  opon^that  trial  too.  at  bar(applkd 

lw^paBtke0o«Bdthillheva•  aceeoMlloff  al  mm)  «u  leAised,  mwm  a  trial  la  aa  aijeiiriag  eeaaty^  the 
Wi«JkcaL 


Tr.  IS  Car.  2.  B.  R,  Tipping  t.  Grtjner.  [T.  Raym,  18,  1  Keb.  G2«] 

DEBT  for  rent,  brought  by  eieculors,  the  plelntiA  oemit,  Amt  ^ehr  tes-  In  debt  fer  rent 
tutor  was  seised  for  another's  lift  of  certain  tithesL  snd  demised  them  to  l>n>«gbt  bj  oe- 


the  defendant  for  years,  rendering  rent,  and  f^r  400/.  iMWar  they  bring  debt ;  ^^^fi^ 
and  on  demurrer  on  thk  declanition,  Jena  argued  it  is  a  rent,  and  tha(  the  leitaior  was 
aeailofs  ehall  not  have  thk  rent,  because  it  appertains  to  the  reversion,  fon^  k  leiaed  pur  (wter 
k  a  reBt»  although  not  in  point  of  remedy,  Cro.  Jac.  1 12.  (2)  and  4S3.(S)        ^  of  certain 

M(m,cm^rii.  Debt  lies  upon  the  ccmtract,  whkh  goes  to  the  executors,  ^^^i^dde- 
But  he  perceimg  the epiitibn  of  tfie  eoort  to  be  against  him,  prayed  a  dls-  thedefendant 
continuance,  which  was  granted  him.*-*-(ihiyme«d.]  Ibr  yean,  len- 

bf   debt  against  lessee  of  tithes  tai  faars,  (by  die  executors  of  H.  lessee  to  dermg  rent,  and 

H.  and  bi^  h^irs  of  a  rectory,  for  three  lives,  &c.  Cro.  Jac.  1 12.  (i)  453.  (2)  for  400 <.  an^ar 

rendering  rent.  Tr.  37  Eliz.  BvMn  v.  Edmonds,  U  was  said  this  k  a  good  rent,  ^^''q^L, 

and  not  a  euro  In  gvpss,  and  that  a  deaiand  is  neeessaiv  to  make  void  si|eh  mnrmUwalr 

kase,  and  so  it  k  kioident  to  the  refersion,  hot  per  carMMi,  it  k  gone  by  the  beldtobeeiani^ 

death  of  the  tenant  for  another's  life;  there  bsSng  no  occupant  ef  mhes,  altbouf ^ ast in 

miless  as  joint  with  the  rectory ;  and  thaiefore,  by  Jaaei,  fm  the  d^Mant,  ^^^*^^^^ 

here  the  executors  shall  not  have  the  rent.    AlUn,  for  the  phintifl  In  Jaoett  ^ecutonsbould 

case,  it  k  resolved  that  rent  uoon  a  lease  far  lives  shall  go  to  the  executors,  not  haTe  it,  be- 

and  not  to  the  bishop  w  the  heir,  In|(.  47*  and  so  should  it  do  in  case  of  a  came  it  beiang- 

*   «.  ed  to  the  rever* 

(f)  Takndnev.  DeBtoB,aiife»  tfit.  (5)  BoMoll «.  Cotteene,  en«e,  f  6t.  aioQ. 

bb2  lease 


TITUS  CASES. 

kftte  tot  7«i»r^  Ami  ^bongh  it  be  said  spectrnd  tedmct^  ^  nflMnibe  ksaor 
has  ooChiDg  to  do  with  the  rectory^  the  heir  shall  not  have  the  lent,  kk  by 
letting  the  tithes  tbey  aresevered  from  the  ledoiy,  and  so  by  the  death  of  tensat 
pur  outer  vie  ;  oalj  the  contract  remainsj  but  the  rectory  yattishes  $  to  wliidi  the 
court  agreed.  Janee.  Such  a  sereranoe  for  yean  will  not  amount  to  a  M 
severance,  but  only  if  it  had  been  £ot  life.  —  Wiupbam,  It  is  laidr  that  the 
lessor  was  seised  of  the  tithes,  which  are  part  of  a  rectory,  and  not  oidy  ind- 
dent  to  it ;  and  of  them  only  an  occupant  cannot  be*  But  a  rectory  is  like  a 
manor  mixed,  and  an  occupant  may  weU  be  of  that :  and  when  tenant  pm 
mUer  vie  makes  a  lease  and  dies,  this  detennines  his  interest,  but  not  the  lease: 
But  by  TwiansN.  This  is  the  act  of  God,  and  so  may  determine  the  kaK» 
but  not  so  of  a  surrender.  And  the  court  agreed  to  the  case,  in  Cro.  Jse.  1 1  h 
put  by  Janes,  that  a  lease  for  years  is  good  of  tithes,  but  not  for  life  by  soch  a 
tenant;  but  yet  that  the  rent  should  either  follow  the  reversion,  or  shall  be 
extinct,  being  by  act  of  God  or  of  law  ^  but  otherwise  if  the  lessor  had  sur- 
rendered, there  the  rent  had  been  absolutely  gone  $  and  afier  the  plaintiff, 
executor,  or  tenant^  pur  auter  vie  discontinued  the  action.  And  by  the  court, 
this  is  a  good  case  for  a  reader  of  an  inn  of  Chancery. — [Kdle.'] 


M.  13  Car.  2.  Scacc. 
Breamer  v.  Thornton,  and  others.   [Hardr.  £03.] 

A  parol  agreo-  TN  a  bill  for  tithes  for  the  year  1660.    The  defendants  by  their  answer  set 
^^sd^'  ^  forth  an  agreement  made  ten  years  ago  between  the  plaintiff  and  the  dc- 

poand  rent  for  ^^^ndants,  and  other  the  parishioners  of  the  said  parish,  to  take  2«.  6d.  in  the 

titties,  will  not  pdtand,  for  eyay  pound  rent  of  land,  within  the  parish,  as  long  as  they  shosli 

bind  the  nanon,  uve  together,  and  he  continue  parson,  and  that  they  had  constantly  paid  it  a^ 

bat  it  wiO  ez*  corduigly,  and  that  by  the  said  agteement  the  payment  was  to  be  made  vpoo 

PJ^™^™'  the  1st  day  of  May  and  the  Ist  day  of  November  yeaily  j  and  it  aj^peared  tbt 

penalties  and  ^^  plaintiff  had  not  given  notice  that  he  retracted  the  jsaid  agreement,  or  &r 

dnmam  given  sented  from  it,  after  the  1st  day  of  May,  1660.    And  per  curiam  thu  a^iee- 

bj  $  E.  6.  and  ment  will  not  bind  the  parson,  being  by  parol,  but  it  will  excuse  the  paiishioMf^ 

from  costs  till  ^f  ^i^^  penalties  and  damages  given  by  the  statute  of  2  E.  6.  andfrtMncodi 

l^^(^nt  from  ^^  notice  given  of  his  dissent  from  the  agreement  ^  and  that  notice  givea  ate 

the  f^eemcnt ;  payment  becomes  due,  is  too  late  -,  and  that  it  is  too  late  if  given  alter  the  landi 

and  notioe  given  are  manured  and  sowed,  because  perhaps  if  notice  had  been  given  befeie,  he 

afterpayment  would  not  have  been  at  so  great  charge  upon  them,  or  not  have  sown  then  si 

^  M  h^is^tf  '  all ;  and  the  court  desired  the  parties  to  agree.    Et  adjoumatur. 

siven  after  the  lands  are  mannred  and  sowed;  because,  perhaps,  if  notice  had  been  giten  before,  theyivooid  sot 
^ve  been  at  so  great  a  charge  upon  them,  or  not  have  sown  them  at  all 


JJJ^  E.  14  Car.  2.  B.  R.  Anim.  [1  Keb.  «81.] 

In  doubtfoi        J^JOTA,  when  the  cause  is  doubtful,  the  court  usually,  in  grant  of  prohihi* 
<^,  the  first     ■*■▼  ^^^^  jj^g  ^jj^  ^^^  ^g^  ^^  parties  should  shew  cause  whysp«W»- 

t?sh2t  cauM     ^^^  ^^^^  ^^  ^  5  *^®  °«^  "^®  "»  ***  *  prohibition  go,  unless  cause  he 
wfav  a  prohibi-     shewed ;  and  then  the  rule  is  made  absolute  to  have  a  prohibition, 
bition  should  not  go,  the  next  that  it  shall  go  ntn,  and  then  it  is  made  abaolnte. 


E.  14  Car.  2.  B.  R.  Tradaham  v. 


[1  Keb.  286.] 


JJon^  prohi-     A  FTER  nonsuit  on  trial  of  a  suggestion,  no  new  prohibition  shall  be 
^tfemiiialll  be     Jr%.  granted,  per  curiam,  though  such  nonsuit  were  sworn  by  default  of  a 
Honllrit  np!^      ^'«W  necessarUy  employed, 
trial  of  a  suggestion,  though  It  be  sworn  to  have  been  by  detedt  of  a  wittiaas. 


'  I 


M.  14  Car. 


trnmCASBS.  437.- 
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M.  14  Ctfr.2*  Scacc..  CoaqmtY. r-  [Haxdn  315.]  2  Gw.  514.       1662. 

TN  an  action  of  debt,  niran  the  stutule  of  2 E. 6.  for ftitbca  of  Eltham  Park,  TheKinTtf not 

-*-  in  Kent,  the  general  issue  was  pleaded  $  and  npon  a  trial  at  bar,  it  was  dischtfeedof 

held  npon  evidence  by  Hals,  C.  B.  and  the  wbole  ooort,  that  the  King  is  not,  tithes  of  the  ra- 

by  virtue  of  his  prerogative,  discharged  of  tithes  for  the  ancient  d^emesnes  of  ^"'  demesnes 

tbe  crown;  hut  that  he  is  capable  of  a  discharge  de  non  deemumdo  by  jwc-  y,  prero*''^vc^ 

acription  (because  hehpentmamixta)  as  weU  as  a  bishop.     Vide  2  Rep.  the  butheisHpable 

Biikop  of  Wmchedern  case.    But  if  the  King  alien  any  ot  the  landa  that  he  is  of  a  dlschar^ 

ao  discfaiuged  of  tithes  for,  his  p&teniee  shall  pay  tithes;  and  not  only  so,  but  ^  prescription 

the  prescription  is  destn^ed  fat  ever,  though  ue  same  landa  should  amrwai^  bLh  ^  ^'b 

come  into  the  King's  hands  again,  by  escheat  or  otherwise*  ^^c  i^ 

anj  of  tbe  lands  for  which  he  is  so  discharged,  hia  patentee  shall  pa^  tithes ;  and  the  prescrlpliOB  shall  not  lertve 
if  tbe  lands  should  come  into  his  hands  again  bj  escheat  or  otherwise. 

M.  14  Car.  2.  B.  R. 
Holl  V.  Bradford.  [1  Sid.  88.]  1  Keb.  344.  T.  Raym.  57« 

T^EBT  was  brought  for  fifths,  against  executors  upon  the  new  statute  con-  Debt  on  t  £.6. 
-^^  cenung  parsons ;  and  by  the  whole  court,  this  lies  well  against  the  for  not  setting 
executors,  for  this  is  a  daty  and  no  tort  but  in  the  non-payment.    So  it  lies  by  «>t  tithes  lies  by 
execntOTs  by  the  words  of  the  statutes.  Srti ^it**"* 

TvnsDBN,  J.  Action  of  debt  for  not  setting  out  tithes  lies  by  executors ;  themf 
but  not  against  the  executors  of  a  parishioner,  and  so  it  was  lately  adjudged 
inC.  B. 


I 


M.  14  Car.  2.   B.  R. 
Butler  V.  Tateman.  [1  Keb.  354.369.]  1  Sid.  89.  1  Lev.  78. 

N  suit  in  the  epiritoal  court  of  the  Archdeacon  of  Berkshire  for  tithes ;  the  Thoogh  the 
defendant,  suggesting  they  belong  to  another  vill,  prayed  a  prohibition,  bounds  of  a 
which  Windham  denied,  by  reason  the  bounds  are  but  incident,  and  they  have  ^^^"V^  ^v^ 
conusance  of  the  principal.    So  Fobtea.    CoHird  by  Twibdsk  -,  but  the  pro-  mirito^(»urL 
hibition  was  granted,  nuL  yet  the  bounds 

Ponis  moved  against  a  prohibiton,  that  it  ought  not  to  he  granted  here,  of  Tills  in  the 
because  the  bounds  of  the  parfeh  are  not  in  question,  but  only  of  the  rill.  s»n«  P*"^  *ow 
But  if  it  were,  yet  it  could  not  be  tried  by  suggestion,-  without  pleading  }  for  ^u^^^Z^ 
they  having  conusance  of  the  jprincipal,  this  boundary  is  but  ooUatoral,  at  ^^\ 
F,  if*  B.  50.    Contrd  by  Holt,  tor  the  plaintifF,  these  parties  being  not  spi- 
riftnal,  but  patentees  of  the  Sang.  Laldi.  1 16.  Hutt<mB  case,  and  Yelvert.  92. 
and  so  the  bounds  are  praperiy  triable  at  common  law,  it  being  the  main 
queatioD,  whether  it  be  within  one  tithing  within  the  vill  or  boroueh,  7  Co. 
44.  b.  or  in  another' without  it  in  the  same  parish.  Hob.  296.    But  by  Pamii,. 
here  only  the  dose,  out  of  which,  is  only  in  question,  not  the  vill,  13  Car.     . 
WMteard  against  FuUar,  in  Roberts  9  case,  12  Co.  65.(1) — Twibdek  saw  no 
difiisrenoe  betwixt  the  bounds  of  tithing,  and  of  the  parish,  but  it  never  waa 
granted  upon  suggestion  of  the  bounds  of  a  vill,  being  only  incidental,  'vod 
against  common  right,  and  therefore,  though  question  temporal,  is  triable  at. 
common  law  i  which  the  court  (contrd  Mallst)  agreed  :  And  by  Windham^ 
should  A.  sue  B.  for  tithes  of  a  close,  and  B.  say  he  is  not  owner  of  it,  this 
shall  be  tried  in  the  spiritual  court  3  the  court  denied  prohibition,  and  the 
authority  of  Yelvert,  92* 

(1)  WhUhard  T.FutUr,  cited  in  JMerU**  case,  mii,  194. 


M.  U  Car. 
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^^       .'  M.  14  Cw,  ft.  B.  H,  Coohm's  Cwm.  Xl  fUb.  387.|| 


ttirenjToimd  V  bkhop*!  couft  of  Liucoln,  upon  ^ggtfttion  tb«C  the  last  incambttt  wtt  for 
don  imlubil  "^"^  ^'^^  P^^  ^  '^  ^^ '^'^  titfurpers,  wad  m  by  die  act'of  iMvkm  1b  tote 


TJponsuggetiiao    JOVES  movtAfoi  prohibition  fdr  Codkaon,  titahriserafor  of  Ptti/io  Qie 

ofDarren 
or  unity 

tioDahaf^  '  J^Mbargcd/for  80'inttch  in  suit  there  for  pension]  itt'in  action  for  dttei,  if  E 
after  such  plea  sdggest  it  Is  banen  gfound/on  2  S.  6.  tie  shall  liave  'prdiiMtitAi  pnias&fi 
pleaded  in  the  which  the  court  here  denied^  before  'this  be  fhaldidA  in  the  'vpiritaal  com  • 
'PV[^^"^^'^  '  <A^  it 'there  appears  this  to  be  the  singie  is^e,  wfaerdyy  the  party  tois  liel 
b^not'befoir'  l^»eelf  up  J  snd  then  if  the  spiritaal  cooftiHU  not  tftto^^the  dea^pniiM^ 

shall  be  fruited  ;  as  in  ttslion  fbrtlthes^ifthe  dcfeiNiimV|Aeaifed^iiity,«^^ 
discharged  liy  the  statute^  then  prohibition  shall  fo,  Imt  notbetee. 

Iggo  H.  15  Car.  2.  Scacc. 

\^^^  Stone  V.  Ladlowe,  and  others.   [Hardr.  321.]  £  Gw.  514. 

T^P^:^  ?  fN  a  bill  for  tithes  due  to  the  complaiiiant,  as  viear  4UDid  incumbent  of 
tiMeicbM^^r  ^  inBssex^the  complniiiant  did  not  shew  how  he  Ms  ciitidedtothaii,tk. 
did  not  ihew  '  ^7  prescription^  endowment,  or  otherwise.  And  the  court  held  it  to  be  good 
bow  be  was  en-  notwithstanding,  as  well  as  in  an  action  at  law  for  tithes  upon  the  statsts  flf 
titled  to  then,  2  E.  6.  the  pbftintifF  is  not  obliged  to  set  forth  his  title  -,  Quod  aO^a:  for  it  ii 
flood  ^OiMcl^  against  many  precedents  in  this  court,  which  I  have  known  of  demuim  fai 
^/for itb  ^^^^  *^«°«*^  **^  ^  ^  S^od, 
against  many  precedents  of  deimirrers  for  diat  cause  held  to  be  good* 


To  a  bill  for 
tithes  the  de- 


ll. 15  Car.  2.  Scacc.  Page's  C«se.  [Hardr.  3£2.]  2  Gw.  513. 

IN  a  bill  for  tithes,  the  defendant  by  his  answer  set  forth,  that  the  hodi 
^  whereof  tithes  were  demanded,  were  pared  of  the  priory  of  $  ssd 

5^^*  f^f;^  that  the  lands  bdonging  to  that  priory  were  discharged*  by  cffder,  wiflHWt  siTisg 
^.^If^lll)^^  moie.    And  this  was  held  sufficient  $  Quod^Oia :  becaiiae^cf  thcfniiteftsiDly. 
pdoiy,  diseiuiffed  by  order,  witfaoataajing  mere,  ittd  held  fff^d,    Qaed  mMb. 

H.  15  Car.  e.  B.  R.   Parker  v.  Williams.  [1  Sid.  lOOj  1  Keb.  433. 

Altbo«|^iiM  A  PROHIBITION  was  prayed  tb  the  comt  of  atchns,  for  thrt'oiie'wbs 
«Kpo8iiilBn«r«U  Xm.  baa  gained  pensession  of  achoreh  had  liMled  agaiast  J.S.  fwiih  ' 
^^^^^  dations,  whieh  J.  S.  entitled  hinaelf  to  he  incnmbdit  of  idie  ssid  churdi 
Imptothe  the  new  statute  of  12  Car.  2.  concerning  panons;  whidi  title  the  spirit 
common  law,  cQvrt  tefused  to  aUDW.  —  WiKDViir,  J.  Although' the  opiosltion  of  all  ttstoteg 
Tet,  before  pro.  and  letlers-patent  belongs  tb  the  conuMo  hw,  as  12  Co.'#6.  [Ks^sone^ 
UbitioomaDied,  Kegister,  58.]  yet  to  have  ambibition,  it  oogPit  ti^be  «agiM>  thit  heM 
«^  thIt'tiS  pleaded  them  then,  And  that  they  had  lisfosedto  aHow  ihem  -,  oMwiie  theie 
plea  bad  been      ^  ^'^  t»me  for  prohibition. 

pleaded  and  dit-  3atTwi8DBN,  J.  seemed  to  disagree,  for  it  would  be  hi  fain  to  fiw 
allowed  in  the  matters  there  upon  which  they  cannet  judge;  as  if  pi^ibkkm  lie  ]V«H' 
spmtoal  court,    because  Ae  bcAmds;  of  a  paHsh  come  in  question,  without  a  suggMtidulhitit 

had  boen  pleaded  in  the  spuitual  comt;  for  it  would  iiS'ki  ^a  topM^lt 

there^  when  th^  could  not  try  It. 

H.  15  Car.  £.   B.  B.    Amn.  [1  Kab.  454,] 

The  conrt  Tl^  ITHERINOTON  prayed  prohibition  to  Durham,  on  WggtttiM  «f  pf 

doubted  whe-  ▼  "    ment  of  fish  by  custom  j  and  so  of  a  toll  of  a  miU,  which  the  conrt 

^  *  P^^*-  doubted :  contrit  on  custom  to  be  discharged  of  tithes,  because  they  will  no* 

Q^D  s^^on  ""^^  •''^  discharge  j  but  the  other  custom  th^  will :  and  so  the  coort  only 

of  a  cQstomary  »*«»<*  proceedings  till  the  suggestion  drawn.    A^immatur. 

]MYment  of  B.  15  CsT. 

tithe  fisb»for  tlw  sjMritual  court  will  allow  it;  eimtraof  a  custom  of  dlscfaai^  of  tithes  Whieh  thejr  wiUaotstto** 


Is.  15  Car.  €.    B.  R. 
•    W^cot€  V.  Hardkg.  [1  Lev.  96.]  I  Keb.  481. 501.  Bogm  t,  ff.  1^63. 

yA   FROHfMTION  was  giwted  to  the  bishop  of  Sanim^  for  citing  ooe  out  If  fhe  cause  of 
-^^  of  his  diocese  to  appear  at  his  court  at  Sanim,  whereas  the  party  was  action  for  tithes 
Vsmg  in  London  ^  but  it  bdng  a  suit  for  tithes  of  lands  in  Hbe  diocese  of  ^^^^^^  arise  >o 
Smm,  iibc  court,  on  notice  thereof,  granted  a  consultation  j  for  the  lands  lying  ScfcnJhS^miTv 
in  the  diocese  of  Sarum,  the  suit  cannot  be  elsewhere,  let  the  defendant  lira  be  cited  toap^ 
where  be  will ;  i^nd  therefore  t^ia  cftae  is  not  within  the  statute:  and  a  con-  pear  there, 

aultation  was  grantied.  thoii^h  he  ntgr^ 

reside  in' 
aoolfaer;  aad  the  case  Is  not  vdtfaia  the  itatato. 


I 


Tn  15  Car.  2.   Scacc. 
Twu$  M.  Braxem  Nose  College  mi  othera.   [Hardr.  SW.}    8  Gw.  514. 

N  a  bill  at  the  suit  of  the  vicar  of  Gillingfaam,  in  ^ent,  fSor  tithes  of  the'  Where  a  v{car 
manor  of  Uxbnry,  and  other  lands  belonging  to  the  rectory  imjMopriate  of  ^^  u*^  dm« 
Gilluigfaam  afaresaid ;  the  tithes  demanded  bd^fcrdgbtyeaislaat  past,  and  ^^/^["^^ 
ending  in  the  year  of  our  Lord  one  thqpaand  aix  hundred  and  sixty-one.    The  to'iake%ica  ot 
ease  upon  hearing  i^peared  to  be,  that  for  divers  years  before  the  bill  exhibited  other  profits,  he 
in  the  times  of  many  vifrars,  the  said  tithes  had  been  enjoyed  by  ihe  aaid  vican  shall  nothecoo- 
€f  Gillingfaam  afereaaid :  but  an  endowment  was  produced,  bearing  date  the  clB<^.bj  their 
•evnrtih  of  Maidi,  in  the  year  one  thooaand  three  handned  and  sixty-two,  meo-  ^^t^SilL 
tioned  to  have  been  made  by  lalipp,  then  ardifaiahon  of  Canteilmry,  and  ^e-  Ldowraeiit  of 
served  in  the  archbishop's  register ;  by  which  it  did  not  appear  that  the  vicar  the  Ticarage. 
was  endowed  wilhany  tHhca  of  oom  or  grain;  nor  in  the  aaid  instnunent  o£  although  no  H- 
cudowmcnt  -was  liberty  reserved. to  the  avehbiahop,  aa  ia usual  in  aneh  casea^  to  ^^^*IJ!?*!^. 
M0meial  or  diminish,  Ac.  and  . it  vaa  tharenpan  iuaarted  that  the  vicar  oo^  [^^'^^^^ 
■oirto  have  thoaetitfaea.    But  the  oouct  Jield,  that  where  a. vicar  haa  uaed,  time  aagBientfaig  or 
^■t  af  mind,  .or  for  a  long  time,  to  talce  tithes  or  other  .prafita,  he.  ahall  not  be  diainishmK ; 
concluded,  by  their  not  being  .expreased  in  the  endowment  of  the. vicarage  ^  forntshallh« 
and  that  it  has  been  often  so  heU  and  ruled.    And  it  shall  be  presumed  by  ^^j^^^Xar 
reason  of  a  long  possession  of  such  tithes^  &c.  that  the  vicarage  has  at  some  ^^^^ionofmS 
time  or  other  been  augmented  therewith :  and  th^  not  reserving  such  a  power  tithes,  &c.  that 
to  the  archbishop,  is  not  material;  for  an  augmentation  may  have  been  not*  the  vicarage  had 
vrilhatandoigf  nfth  ibt  aaaentof,  oriapon  citing  «U  parties,  but  not  without  2ll!?"^*"^|^ 
ilPlacapr  citation,  m  it  jnagr  be  wbeo  such  it  pow^r  as  afoieaaid  is  reaerved-  to  £^^^^ 
4ie  arabbishop. 

M.  15  Car*  2.    Sc«cc. 
Berke  v*  Harris  and  others.  [JlArdr«  337.]  1  Eq.  Ca.  Abr.  39-  1. 

THEKB  was.  an  EUigliah  bill  in  the  Exchequer  against  Harris,  to  shew  by  a  hill  agafawt 
what  title  be  held  such  a  meadow,  which  (as  was  alleged)  appertained  to  severaJ  persena 
the  oOee  of  keeper  of  61oii€t8ter.Caatle,  granted  to  the  plratiff  for  Ufo;.  and  <»!iMroing 
a^Mit  the  other  dafoadants,  as  biewcra  of  the  city  of  Okiieestar,  erary  one  of  ^^(^^ 
vHudi,  aa  tha biU anggeated,  waa  bv onatom  obliged  to  pay  anch  an  ^vuiiMd  i. ^d^lp^d^ 
am  to  A^md  ofioBr.    To  whiah  bill  the  defondaiita  demuned,  becanae  the  mwmi  asif  a 
hill;8s«og|eevnng  thsnga  of.  several  distinat  natarea,  and  is  branght  against  panoo should 
aeveral  persons,  which  wiU  occasion  several  answers  and  rxaminatioaa ;  and  Pf«feralnU 
if  they  were  sufeed.to  be  put  aU  into  one  bill,  each  party  would  be  obliged  J|^IJJ[l*^|^[Sst 
io  take  copies  of  what  no  way  concerned  his  own  cause,  whereby  the  charge  ^oefof  titha^ 
would  be  increased  to  no  purpose.     And  of  that  oninion  was  the  whole  court,  and  otliers  for 
As  if  a  parson  should  prefer  a  bill  against  several  persons,  viz.  against  some  glebe,  it  would 
for  tithes,  and  against  others  for  glebe,  this  ia  naught :  but  for  tithes  only,  it  ^ul^blil^^^^'^' 
la  w^  against  seven!  parishioners,  because  they  are  of  the  same  nature.    So       ^  muat  se^ 
in  case  a  lord  of  a  qaanor  would  prefer  one  bill  against  divers  tenants,  for  venl  parisbioo* 
aeveral  distinct  matters  and  causes,  as  common,  waste,  several  piscary,  &c.  this  ers,  because 
were  naught,  though  the  ground  and  foundation  of  the  wit,  viz.  the  manor,  be  ^J  ^re  of  the 
an  entire  thing.    So  hare,  &c.  same  u^ture. 

M.  15 


TUmR  CAMS: 
M.  15  Car.  2.  B.  BL    Prince  v.Huett.  [1  Sid,  161.] 

It  was  said  bj  TTPON  mo^iog  for  a  prohibition  to  the  effieial  of  the  ooort  of  Yoik^  'for 
TwiiDBN,  J.  \J  proceeding  to  try  a  deed  which,  related  to  aa.  execntor,  it  was  affimed  hy 
ttohibitionfhad  TwiSDBN,  J.  and  not  denied  by  any  one,  that  although  in  timea  past  prohibu 
ferineriy  been  ^^^  ^^  ^^^^  granted  upon  suggestion  that  the  spni^ial  court  refused  to  allow 
granted  on  sug-  prOol  of  the  de^»  &c.  for  that  there  was  but  one  witness^  yet  hom  the  time  of 
gestion  that  the  JoNBa,  J.  to  the  present,  no  probibitioa  has  been  granted  in  such  case. 

spiritual  court 

refused  prbof  of  a  deed,  because  there  was  but  one  witness ;  yet  from  the  time  of  Jonss,  J.  downwards,  no  pro- 
hibition had  been  so  granted. 

M,  15  Car.  2,  •  B.  R.     HW6  v.  Dyer.  [1  Sid.  l63.] 

After  a  prohibi-  TU'OTE,  in  this  case^'on  a  motion  for  prohibition,  it  was  resdhred,  that  after 
tion  nisi  grant-    X^   prohibition  ftui/  4^-  granted,  and  aner  the  suggestion  put  in  at  the  day, 
ed,  and  the  sog-  fj^  coaxi  may  overnpik  the  suggestion,  without  compelling  the  other  to  take 
Sc  wurt^M  '    ******  ^  ^  ^"^"^  ^^^  it  J  and  80  they  did  in  this  case. 
overrule  the  soggesticim  wttboat  conpeiling  the  other  partj  to  take  issue  or  dtmuirer.  » 

M,  15  Car.  2.    B.  R, 
Bawdry  v.  Bmhel  [I  Keb.  602.]  1  Lev.  116. 

A  cnstom  that .  "DIGLAND  moved  for  prohibition  to  his  court,  on  suggestion  of  a  costonr 
aJl  occupiers  ^^  that  all  the  occupiers  and  tenants  of  Skegnes,-  that  are  inhabitants  in  any 
and  tenanto  in^  place  out  of  the  parish,  shall  pay  to  the  vicar  only  four-penee  a  year  for  eveif 
a  TUi^ioaid  ^^°^ '  '^  ^eigaag  that  the  plaintiff  was  such  occupier,  and  lived  out,  and 
pay  4cL  an  acre  conceived  that  to  be  a  sufficient  prescription,  being  only  in  diachargeiof.the 
in  satiaiactionof  oocupicn.  But  per  CKriom,  this  is  an  unreasonable  custom,  and  only  invented 
all  tithes  of  land  by  the  country  to  cheat  the  parson ;  also  it  is  a  leaping  custom,  not  fixed  tot 
in  it,  was  held  guy  person  certain,  or  to  the  land,  nor  of  any  permanence.  And  by  KjBTi<tifGS, 
^^^^l^^j^  there  is  no  precedent  of  any  modus  so  variable  and  dancing, 
custom,  not  fixed  to  any  person  certain,  nor  to  tlie  hmd,  nor  ofanj  permanence. 

M.  15  Car.  2.   B.  R.     T(A»er9on  v.  Winget.  [1  Keb.  602.] 
Prohibition  to  a  'MMTILD  moved  for  prohibition  on  suggestion  of  suit  in  the  arches  be^ne 
Sbb-^°' '-S*^' t*^  Dr.  Sn»e^,  for  tithe  of  conies  of  a  warren,  without  snecial  custom,  whic^ 

a  sped  J  cuik-"  ^**  granted  per  Mam  curiam,  the  court  having  proceeded  only  on  libel,  bat 
torn.  7^^^  because  the  defendant  would  not'  swear  how  many  conies  there  were> 

being  seen  in  court,  without  any  time,  presently  Excommunicated  him. 

M.  15  Car.  2.   B.  R.     Tiyok  v.  Ledgierd.  [1  Keb.  6l2.] 

A  moc^a  of  4i.  ^T^HE  court  refused  to  grant  prohibitian  on  suggestion  of  modus  to  pay  four 

for  every  dAj^'s  M.    shillings  for  every  day*s  ploughing  of  wheat,  and.  two  shillings  ror  every: 

£h^t  3  3f.  ^^^'^  ploughing  of  barley,  for  the  uncertainty  $  hm  if  the  mocftis  had  been  s» 

fdr  barley,  is  '  much  for  every  day's  work,  with  averment  that  it  is  certainly  known,  and  bow- 

void  for  oncer-  much  it  contains,  it  might  be.    But  by  Hyde,  wheat  oould  scarcdy  be  of  so 

tainty ;  but  if  it  much  worth,  time  out  of  mind. 

had  been  laid  as 

so  ranch  (br  every  day's  worlc,  with  an  averment  of  its  certainty,  it  might  be  good.    Bat  Htdb  tbonght  wheat, 

could  scarcely  have  been  worth  so  much  time  out  of  mind. 

1664  H.  16  Car,  2.     B.  R. 

v^v-l'  Weekes  v.  TrusselL  [1  Sid.  181.]  T.  Raym.  95.  {With  v.  RusselJ 

WtvDBAM  and    -■  ^  ]N<oh]bition  the  case  was,  that  there  was  a  suit  in  the  spiritual  court  for 

otouklon^ir        double  damages,  upon  the  statute  2  £.  6.  for  not  setting  out  tithes }  whilst, 

an  action  ofi       the  suit  was  penSng,  the  defendant  died^  and  then  they  sued  his  executors  for. 

double 


TRHB  CA8BS.  441* 

doabfe  Aumt»  •  «i^  pfASbfAm  wm  |NMqr«i  vpcn-Oe  cduHioii  rnggnfOmj       16M. 
that  the  exposition  of  statates  bdongs  to  the  judge*  of  the  otounoa  law  $  mJL      Ws«xss>  i 
that  Ais  was  a^pevBotial  tort  of  the  «estalor>  fiv  wiiich,  by  Ihe  commoD  law^  ^ 

his. eKsciHon  should  BOt  Matfw&i  aad  of  thai  epinion  ware  WnfomLx  and    /^^^'  ' 
£nruiroB«<l)  «E,«.foriiat 

(1)  AocMtf^^  to  Sir  71k«Mt  R«iyimm(rs  lepov^  lettiogoot 

Ue  sg^iast  azecoton,  it  being  a  penonal  lort  o£  the  teglaton 

H.  16  Car.  2.    B.R* 
Rkhardstm  v.  Famconbridge  and  others.  [1  Keb.  684.  886.  906.] 

1  Sid.  258. 

7 INDUT  prayed  prohibition  to  the  spiritual  court  in  Carlisle/on  suggestion  A  laggettionbj 
"^^  that  the  tenant  of  Blaekacre  prescnbed  in  modus  of  payment  of  3s.  Ad,  in  a  copyholder  of 
Ken  of  the  fourth  part  of  all  bay  in  another  place  ^  and  (as  Moor^  483.  was  adeuiandchap. 
resolred  in  the  case  of  the  lord  of  a  manor)  with  a  prescription  for  the  fourth  J!!^^*  {^ 
codk  in  that  place  in  lieu  thereof^  which  is  but  as  a  profit  apprendre;  and  the  manor  have 
libel  is  general  for  taking  away  so  many  cart  loads  of  hay,  not  shewing  whether  been  diwbafged 
the  tithes  are  of  the  tenant's  iands>  or  of  other :  but  by  the  last  article  it  ap-  of  a  foarth  part 
peared  he  took  vwvv  the  ninth  as  well  as  the  tenth  part,  which  must  be  in-  !fi^|^^**i^' 
tended  his  own.    Twibdsn  conceived,  in  regard  there  was  diffisrence  in  opinion  /^i^^^yer 
whether  such  custom  were  good,  that  prohibition  may  be  awarded. «—  Win9-  jying),  npoa'    ' 
HAM.  I  see  not  how  it  can  possibly  be,  that  one  that  is  not  lord,  but  a  tenant^  paynent  to  the  ' 
can  make  such  a  prescription.    And  by  Twisdsn,  in  1638,  in  Exckeqwtr  ex  ^^  of  somiieh 
relatione  Bridgman,  Ch.  J.  of  C.  B.  it  was,  contrary  to  his  opinion  and  argu-  J"'  Ifl"**  '*°*^' 
ment,  adjudged  a  good  prescription,  because  it  ceased  to  be  tithe>  but  is  a  piofit  ^^ .  for  h  can 
apprendre;  which  Hydb  and  iLkylinge  denied  $  for  the  libel  is  for  tithe,  and  notbethatlandi 
a  retainer  would  be  as  good  modus  of  this  for  the  lord,  who  is  privy,  and  so  is  bdd  of  others 
44  £.  4. 5.    But  for  the  doubt,  prohibition  awarded,  and  demurrer  thereto.       ^_^^'*" 

^In  a  prohibition,  the  plaintiff  declares  that  the  dean  and  chapter  of  Carlisle  ^^7inent*to* 
are  seised  of  the  manor  and  rectory  of  Morlands  \  and  ^t  one  Gibson,  a  cus*  ^^^  i^rd  it  not 
tomary  tenant,  prescribes  that  every  tenant  of  his  tenement  has  used  to  pay  appearing  be- 
3s.  Ad,  to  the  lend,  who  is  also  a  parson,  in  discharge  of  hb  rent  of  the  said  udes  that  this 
messuage,  and  also  of  the  JFourth  part  of  the  tithe  hay  in  Bolton-field ;  and  ^^""^L^^L  • 
roHoneinde  has  used' to  take  the  fourth  part  of  the  tithe  of  such  hay,  and  ^jJ^torifiT 
Aerefore  prays  a  prohibition.     And  by  Ltndltf,  if  any  reasonable  beginning  were,  that  be 
may  be  presumed,  it  shall  support  the  usage.  15  E.  3.  Aid,  33.     So  1  Leon,  bad  any  title  to  • 
11 .  &  1  H.  7.  24.  though  such  customs  be  not  now  reasonable,  as  considered  ncare  it 
abstractedly  in  themselves :  and  in  our  case  the  lord  might  pay  money  in  dis-  i^!^'^^  ^t^^ 
charge  of  this  field,  and  after  the  union  of  the  manor  and  the  tithe,  might  impose  acribTm  sJclir 
this  charge  on  this  customary  tenant.  3  Cro.  587.  Somerton  v.  Cotton,{\)  discharge,  yet  a 
where  the  person  claimed  lands,  parcel  of  the  manor,  in  discharge  of  all  the  copyholder  can- 
tithes  of  his  parish,  not  saying  that  his  parish  is  parcel  of  the  manor,  yet  good,  not^  especiallj 
And  the  like  is  resolved  in  the  ca^e  of  Figgot  v.  Heron,  Moor^  483.(2)  and  in  ^^^^^  "^^y. 
the  bishop  ai  Winchesters  case,  2  Co.  45.  3  Cro.  599.(3)    Also  admitting  coi^lfo^ 
this  a  good  prescription  in  discharge,  it  is  also  a  good  prescription  in  the  per- 
nancy for  the  fourth  part  of  the  tithes,  although  it  had  been  better  to  prescribe* 
generally  for  the  fortieth  part  of  the  hay,  as  dedmam  garbam  ;  but  in  2  Co.  ^5. 
it  is  said  he  may  sue  for  this  in  the  spiritual  court  ^  but,  however,  the  plaintiff 
cannot  take  it  of  the  tenant,  yet  the  discharge  is  sufficient  against  the  parson. 
WivDBAM  said,  that  every  custom  reasonably  begun,  cannot  discharge,  for 
thus  composition  might  do  it  j  but  it  must  be  of  a  reasonable  .and  common 
intent  to  discharge,,  which  appears  not  here,  but  the  contrary ;  for  they  sbodd 
have  been  several,  so  much  for  the  quit-rent,  and  so  much  for  the  tithe.    Also  i 

the  lord  and  parson  were  several,  and  the  acceptance  of  the  lord  cannot  dis- 
charge the  parson:  and.  if  the  lord  should  grant  away  the  impropriation^  it 
cannot  appear  what  the  parson  shall  have.    Also,  although  the  lord  might  pre* 

(l)  Ami,  141.  (t)  AtUi,  l3Jk  (S)  Jb^,  119. 
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Themasripcion  to pwf  ittoocy  ss  w«ll  <br  tbe  omyMd mit  aii  Ibr  tithes, 
Ottmat.be  good^  beoanteliie  panon  tnniiottiMfBr  tat  fttd,  wtr  ^te  1oft9  for 
the  tithe ;  and  though  the  panonage  be  united  to  the  manor  now,  yH  it  may 
be  sepamted*  et  mm  (i(m$M,  what  each  ahoold  httve;  andtbeNfan  Ptmberion 
prayed  a  consultation^  which  the  court  fully  concurred  to  grant,  at  well  fw  the 
Ainner  reason  as  for  that.  Boltoafield,  on  3  Cro.  587.  cannot  be  intended 
parcel  of  the  copyhdd^  as  it  might  hawjieen  of  the  manor  in  such  preacriptioii 
by  the  lord :  also^  per  curiam,  the  parson  must  have  a  satufaction,  else  no  pre- 
scription can  be  in  dischaige  y  and  here  it  is  uncertain  what  the  parson  shall 
have.  A1k>,  byKsvuKos,  it,doesnotmearthtsiseopyMd«  Abo,  by  Wiwik 
BAMy  all  appropriations  are  preternatural^  And  the  church  during- sudi  time  is 
in  bondage,  and  therefore  by  presentation  is  made  preaeotative.^  Aho^  ^ff 
TwiSDKN,  the  plea  is  pregnant  tnat  the  manor  foid  rectory  were,  time  ont  4if 
mind,  held  simul  et  semel;  for  he  ihould  have  said,  they  are  and  were  alwim 
so  held;  for  else,  thou^  they  were  so  held  anciently,  thev  may  now  be 
severed.  Also  tbe  lease  hereof  is  not  aaid  to  be  by  deed,  which  bei]D|;  flu  .4e« 
murrer  to  the  prohibition,  is  ill.    Consultation  awarded. 


Itwat,iMde 

a.f«ie«fcoort 

mB.ittlMt 

all  BOTIflg  ftr 

probibitioBSt 
should  i<>qiiirB 


H.  16  Car.  2.  B.  R.    4ii09i.    [1  Keb.  688.] 

WOT  A  pro  rtgMi  such  as  teove  for  prohibition  here,  ought  to  inquire  sad 
inform  the  court  whether  such  motion  has  been  before  made  in  the  C.  B. 


that  the  court  may  the  more  consider  it ;  (and  the  like  rule  is  given  in  the  C. 

B.  on  motions  there,  if  it  have  been  before  moved  in  any  other  court)  and  to 

relate  truly  the  success  thereof,  when  moved  for  before  this  time  in  B.  R.    But 

w'^^^^K^  because  the  court  conceived  this  commime  pladtum  within  Magna  Charta  Uicy 

mideUi  c!  bT*  ^  °^  regard  the  exchequer,  conceiving  they  had  no  power  to  grant  any. 

and  jnibroi  the  court  of  the  aocoeu  thoreof,  but  they  did  uot  regard  tbe  Exchequer,  ooocsiviag  tbey  had  ae 
power  togmnt  any. 


E.  I6  Car.  £.   B.  R.    ^iion,    [1  Keb.  716.] 

ApMiviofone   ^tjrriNNINGTON  prayed  a'prohibition,  suggesting  »  m«l>». by  pitying 
TMomv  or  a      -WW    penny  per  annum  for  a  calf,  so  for  a  horse  and  cow,  in  discbiirg^  itf 

ithe  or  all  gross  catde ;  and  by  KsvuKas  it  is  ill,  whidi  ^e  reit.^greed. 


avdoowuidie.    wnc  or  au  grow  c 
cfaai|;e  of  Uttie  of  ell  gioit  cetde  ii  bid. 


Tltbes  shell  be 
fjpid  for  trees 
eold  from  e  nor- 
lery,  whether 


M.  .16  Car.  £•  Sc«cc« 
GratU  v«  Bedding  «nd  Ball.    [Hardr.  380.]    2  Gw.  515. 

IN  a  billm  equity  for  the  tithes  of  a  nursery  sold}  upon  hearing  of  the 
divers  doubts  and  questions  were  made ;  as. 
First,  Whether  tithes  should  be  paid,  if  tiny  yielded  no  other  frdit. 
they  vield  frait       Secondly,  Whether  tithes  shouM  be  paid  for  those  trees,  diat  yield  fridt, 
which  pej«         which  pay  tithes. 

tithes  or  not,  Thirdly,  If  some  yield  fhxit  and  others  not,  whether  or  no  those  that  yield 

and  elthoQgh      fruit,  privilege  and  exempt  the  others  that  yield  none,  when  they  are  all  aold 
they  tfe  tryios-     tocether 

nme  paiUh.*^If      Foorthly,  Whether  tithes  shdll  be  paid  for  them,  when  they  are  sold  and 

the  owner  sell      tranrolanted  within  the  said  parish. 

them  uid  poll        Finhly,  Whether  the  vencfor  or  the  vendee  shall  pav  the  tithes. 

(n  this  case  were  cited,  1  Cro.  2  Cro,  Co,  Magna  Cartas 

and  Doctor  and  Student. 
•  And  the  coml  w«s  of  opinion,  that  if  the  owner  sell  them  ^d  pidl  them  op 

them  perdcobrly,  (be  -vendee  shell  pey  them  t'  So  If  com  be  soM  steading,  the  vendee  sbell  pey  tbe  tithe,  b«t  if" 

sold  eCler  severance  the  vendor,  iheil^w^  it  ^  •    .  f. 

lilmself^ 


them  op  him- 
self he  shall 
Gj  thetiihest 
tifbeseU 


laXHB  CME8. 

hnmik  UiAM^fm^Aimjm^i  hot  niht^aAH^m  twiihlibi%  :i» 

the  Tvndee  ilydi  pay  llie  iitlM.    At  lo  caaeof  tilliet^cMi;  if  oora  beadd 

tMidiag,  tkie^BAM^iMll  pay  thto  tilhet :  bat  if  liesettH  alM  acfttiDGc^  Hbt 

Bui  afterwardt  tithes  were  decreed  in  all  aach  caees. 


I 


M.  16  Car. «.  Scacc. 
SirWilHam  Ingleby,  Bt  v.  WyveB  and  UUetkom.    [I^ardr.  381.] 

«Gw.  516,     I  Wood,  73. 

•N  trdperandoooiTCiiion'for  aldmbaiid  a.sbeaf  of  -wkaat^.i^ai.iiot^gailtf  Wheteb^a 
-  pleadad^tt  special  wrdiet'vinM  ibimd  to  this  eAot,  ^ii.'Th8titfae)«Mey.of  ^^P^^^^. 
FanntaiBi  had  hem  tiew  oat af  miiidof  tha^airier  of  CiHaam,  tiUchiOi^hr  wai.  lul^S^T 
qteaiitedfiom*p«yaieiitof  ti<h€afeg.theb)Und>>gii^  wentoluiTe 

tkmt  odon  the  aciandl  df  Lataran^thb  ahbey  waa  aeisad  cf ithe'ieBdlQBfiaidl  tbdr  election  to 
mnga  cf  UemiDgfant  within  the  piebcttd.of^Bisadkky^  end  «)the -paaih  af  take  tithes  in 
BipflOQ:  that  betwixt  the  yean  1216  and  1261>  than  ww  acomHltioiLbe*  i^b^^?^^!^ 
twven  the  abbot  and  coovant,  and'the  prehandtty  of 'the  said  pieiciid  under  to  anabh^SF 
their  ramman  aeab,  that  the*  abbot  land  conffentidionld/fiar  ever  he  fittejfrain  Cistertiani,  or 
the  payment  of  any  tithes  of  their  lands  whiah  4hey 'tilled  at  their  own -charge  five  marks 
in  HemhigftNNl  aiid  baiiM^ging  to  their  gran^  of  dalj^Mflii  withk  the  tenitory  J^h*  °P°p 
of  Win^esley,  Anno  iDom.  1216.    And  that  they  shouhi  ^y  tithea  for  all  ^^i,^  ^^^ 
oAar  lands,  titiere  andtebewhcre,  out  of  the  aaid  f^ran^e  of  Uamingpford j  and  thecoort  beM 
tbat^haaiid  d[>botandcontart- AooldMy.annuatty.tD<tiHB:aaid-:pvdbKndaEy  an^  that  after  the ' 
bia  ancaissaai  -thai auai  of  five  naarhs/lby  ^^pad  poations,  the.one  moiety  to  be  dlsiohition  of 
paid  at  Baater,  and  tthe  other  .naaiety  at'Michaebnaa:  they inrther 'find,  that  ^Pfj^"^ 
iipairtke.l^tfi-af  N«¥aaBbar/AnnO'Boaa.'ld69,  tfaeaa  ww  aBedier.Gompflaition  ^^^'p| 
ipadebatwiittlliemfnBNler  the  seal  of  theeonTent  and'Aepwhandaiy^iadtlng  decdonwat 
the  fyimer  ■  fwipasHinn  (hot  they  do  not  find  that  iitnwaa  aoniraaisd  by  the  goiie,asitca«M 
palMi^and  wdioBtfy)  ;  and  by t this,  latter  oampoaitioa^  thciywbendaiyaiid  bis  not  then  be 
aweeasoiaiar  allrtinieto  come  wen  to  haie  their  deotion  yaariy/dllhBRto  jeceive  "^^  *^!!!!f^ 
titiHa  hi  kind  of  edm  and  giwn  anaiag^ within  the  piaM  a^maid,  aawli  of  ^P^ "^P^' 
lands  in  the  bandsof  the  abbot  and  cenrsnt,  as  in  the  handa  and  wnssmtaaiee     liale,  C.  J. 
of  their  tenatots,  or«altetoieeeive'five  niaika.to.bepaidby(theaaidabbotfand  held,  that  an 
oesifent  in  Ken  theieaf,;8o.it8  'auoh  election  were:nofeifiBd  .to  rtba  aMot,  or  to  1^^^^  ^ 
any  af  the  nKinhs<n«dent  within.fiae  miles  of  the  abbey^  or  to  theiportcr  of  ^*^^u^ 
the  abbey,  vponortbAre  thefeaat  of  St.  Thofaas  theMBCliyr,.in^.theqpr8aance  noonce  the 
of  apoctororof'twa^oodmenj  andforthaaeyean  injwhidi.4e:piiibendaiT  bcneiioChls 
ahonld  chuse  to  receive  tithes,  the  five  marks  should  not  be  paid,  ei  ttmhi^  imvilege. 
And  that  when  no  eiectian  was  made,,  the  prehendaiy^and.hnauocesaasaahould 
be  contented  with  the  said  fire  raarks^  saving  the  right'of: the- tithes. of vbanb 
and  wool'whichweBeto  be  paid  as  fonneriy ;  than  they-find  (that.the  poaees- 
siona  af '^  abbey  oame  to  the  crown  by  31  Hen.  6,  and  that  at  the  tiaae  of 
the  trOTor,  &c.'  the  delsndaota  wece  ptoprietors  ^  tiie  •lands  lOiHamoKlerd, 
andrtbat  the  pkdntiflF  was  ttiaad  in  feeof  tbt  -prebend,  and  tint  a  haoA  and 
abeaf  were*  then  remaomd  npon  iStkt  laada,  and  whether  or  no;tithe8  in  kind 
afaoaldbepaad  for  theae -lands,  waa  theqncstson. 

6ir  Irands  OaoGbwi;  *pn9  fiier.  First,  He  oonsideffcd  that  this  last  com- 
position waa  good,  though  not  confirmed,  becaoae  it  > was  for  the  mdioeation 
of'  the*  chmwh^  And.  f^ta  tbern-^  benefit,  wiudi  they <  had  iwt  by  tlie  first.  And 
the  rale  is,  thatatpanao,  paebaod  or  other  aole  forirsiastioal  .oeqiOBation,:pc^- 
te^jnettananr,  #ad  aon  f^wan  caadttaaaem  ebwtatwm  eetktiee,  Vid.  Bso.  Carpo- 
nt  68^2.lBBtit.  d43.;^On>.>252.  And  if  aeonfifmatian  in  thia  caae  woe 
reqnisite  'and  neeatsairy,  it  iktik  her  intended  tiiatitiicra  waaone.  JBaidjater- 
nkaie  tempom^omma phnmmmtut  sokimUter  esse  aeia. 

Sedondly,  He  eensidered,  whether  this  pririlege  to  be  liischsi^ed  of  tithes, 
be  saeh  a  personal  pririlege,  as  that  it  cannot  be.raleaaed.    And  fae'oonoaived' 
it  aright^  releiaadd^andWravdl  >  fw  that  QnMf^po^ 
wirodmctp.  2  bstJS52.  Dyer,  249.  D^goadiwaw'j  oase.^  .  Alao  |Kre  the  corf 

poration 
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444  hthb  cases. 

HIM;        jmikn  being  cablaM^'lbe  piMiege  ifr  gone,  tod  tbe  ti«lMt  ase  imthMt,  mBio.^ 
Cdip.7a    GddK  IUp.4.    Hob.  40,  42, 44,  Amhm  md  Codper's  eaiei(l) 

f,  ^^ 3  Cro.  675.  2  Imt.  491.  2'Leon.  71.    But  the  King's  fomer  shall  cigoT  flie 

priTil^e,  becaBse  it  does  not  consist  with  the  King  t  dignity  to  oocapy  luids* 
himself:  Vid.  Popham's  Rep«  158. 

Object.  The  Bishop  of  Wincheitert  case,  2  RepX2)  and  IngL^M%  case, 
7  Rep.  concerning  personal  privileges  not  transfeiable. 

Resp.  An  appropriation  cannot  be  granted  over,  and  yet  it  may  be  disappro* 
priated  by  a  presentation }  2  £d.  3.  8.  N.  B.  35.  Hob.  Rq>,  152.  3  Cro.  176. 
and  so  he  concluded  for  the  plaintiff.  '  "^ 

Pro  defendente. '  First.  The  composition  here  is  well  rooted  and  settled,  and 
is  ill  thenaiare  of  an  exdiange,  as  appears  2  Rep.  45.  2  lust.  490.  Hob.  Rep. 
42.  Secondly.  It  seems  not  to  be  destroyed  .by  the  second ;  for  the  aecond  is, 
only  by  w«y  of  ooUatqral  agreement  and  sounds  m  eovenant :  there  are  no 
worda  in  it  of  grant  or  rdease.  -  And  it  cannot  here  be  deemed  an  eligible 
inheritance,  because  it  does  not  pass  fitmi  botb  parties.  And  by  a  release  of 
five  marks,  the  whole  wonld  be  diacbarged  -,  ao  that  it  isnot  reeifiiocaly-  44  Ed. 
3.  5.  Also  the  corporation  being  dissolved,  the  second  composition  fidbef 
itself.  And  it  shall  not  be  presnnwd,  that  this  eomposition  was  eonfinned^  un- 
less it  he  shewn,  because  the  fbnner,  which  is  more  ancient,  vraa  eaBfirned. 
So  he  concluded  for  die  defendant. 

Halb,  Ch,  B.   By  (lie  first  composition  the  abbot  only  is  disdiaiged,  quam^ 
diu  proprm  manibm,  S^.  but  by  the  latter  the  abbot  and  his  tenants  are  di»-- 
chafed  of  .tithes  of  com  and  hay  only  y  so  that  there  is  a  great  differenoe  • 
betwixt  these  two  compositions.    But  he  conceived,  first,  that  the  first  coas- 
position  was  good,  althou^  the  abbot  were  discharged  1^  his  order,  i/niiaw/ia, 
Spe.    Secondly,  That  the  ^bot  may  well  renounce  &t  benefit  of  las  privilege. 
Thirdly,  That  there  nray  wdl  be  a  relinquishment  of  the  former  compoaitMii, 
and  thirt  it  may  be  rdmed  or  discharged.    Bnt  the  doubt  in  ddv  caae  i^ 
whether  or  no  the  second  composition  be  good  in  law  without  a  ounfinnation, 
and  an  annual  election,  aoeording  to  the  composition ;  and  vrho  moat  malEe  this 
election,  and  how,  now  that  tie  prebend  is  disaolved  \  and  by  whom,  and  Sa^ 
whom  the  notice  mnst  be  given.    There  was  one  Scmikweifu  case,  in  44  Blis. 
where  an  abbot  had  had  a  certain  quantity  of  wood,  to  be  taken  yeariy  in  radki 
a  wood,  or  else  a  certain  sum  of  money  yesriy  at  his  election :  And  it  war  held 
in  that  case,  that  the  election  was  transferred  to  the  King^,  l^  the  stalole  of 
dissolution  of  monasteries  :  and  that  it  should  go  along  vrith  the  land  to  tile- 
King's  patentee.    But  here  this  prebend  came  to  the  King^  by  the  statute  of 
i  £»  6.  of  chantries,  ^&  and  whether  the  election  in  this  case  reaMina  or  nol^  • 
may  be  a*  question. 

Afterwards  in  Trin.  Term  Anno  17  Car.  2.  it  was  aigued  again  by  Serjeanl 
Hmdru,  for  the  plaintiff. 

First,  There  has  been  a  question  stirred,  but  not  much  insisted  on  by  the 
defendant,  viz.  Whether  or  no  this  privilege  of  the  abbey,  to  be  free  inm  pay^ 
ment  of  tithes,  may  be  waived  or  not.  I  shall  not  dweU  upon  that,  fir  I  take- 
it  to  be  very  dear,  that  it  may  be  waived.  First,  Because  it  was  bat  a  partis 
cnlar  indulgence  granted  to  the  order  of  Cisterttans,  and  for  their  benefit  and 
advantage ;  and  therefore  it  may  be  waived  by  them,  in  like  manner,  aa  an  ex-  * 
emptk)n  from  sirring  upon  iuries,  &c.  may  be  waived  at  one  time,  and  resumed 
at  another  y  asr  is  very  usual  and  frequent. 

'  Secondly,  It  ia  s  rule  in  law,  that  whatever  is  created  may  by  some  mettis 
or  other  be  dissolved  and  extinguished,  though  some  things  cannot  be  gnmted 
over :  As  in  Ijmpeit^  case,  10  Rep.  a  possibility  of  a  term,  tiio^gh  not  grant- 
able  over,  yet  may  be  released  to  the  tenant  in  posseaskm.  Hob.  Rep.  307.  aa 
i^pfMopriation,  though  not  giantable  over,  yet  may  becoane  diaapfnopriaae  by  a 
presentment.  N.  B.  35.  8  H.  7.  12.  21  £d.  4.  58.  b;  A  ceied^  uncertain  in . 
anabbey,  tfaaagb  not  grantable  over  by  the  founder,  yet  amy  be  released  and 
atinguisbed  by  him.  So  here. 
But  the  second  and  more  diffieult poiat  is  Aia I  via.  Wbctherthis aeeanl 

'     O)  Oitf^ v; iffriitfVM, dull, UO.  /^>,Md,fl9. 

«  composition 
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First,  The  second  composition  is  wholly  for  the  benefit  of  the  peebendary  and 
bis  sncceaBon,  and  is  an  cnla^;tment  of  the  former;  becaase  by  this  seeond 
ooanosition  he  baa  an  ekctkyn,  to  take  either  his  fire  vamAt  or  his  tithes  in 
kind,  which  he  will ;  whcseas  by  the  first  composition,  he  is  tied  *ap  to  his  five 
maiks :  and  in  snch  oases,  successors  are  bound  though  without  ccmfirmaftkm  $ 
44  Ed.  3.  21.  22.  in  Odacum  LnmbariTB  case,  tenant  in  taii  charged  the  land 
with  a  rent  charge,  for  a  release  ai  the  right  of  a  stnnger  ^  and  held  that  this 
shall  Imid  the  issue  in  taii  notwithstanding  the  stat.  of  Westm.  2.  48  £d.  3. 1 1 . 
b*  the  like  of  a  recovery  in  value  by  the  tenant  in  tail ;  beeanse  the  issue  is  at 
no  loss  by  it.  Perk.  i7.  Tenant  in  tail  may  detenaine  his  election,  as  to  ao 
maqy  aocs  at  a  rent  chaige,  and  the  issue  idiall  be  bound  by  it.  So  hefe>  no 
loaa,  but  a  profit  accrues  to  the  succeeding  piebendary;  and  it  is  a  rule  in  hwi^ 
Co.  Lit  102*  b.'341.  a.Mag.  Car.  3.  a.  that  a  parson  without  his  patron  and  ae^ 
dinary  may  meHonre  ttatum  eccletut  nut.    And  ao  in  our  case» 

Secondly,  The  second  composition  was  made  only  fiir  a  further  explanation 
of  the  fanner,  and  by  way  of  superonerstion,  and  is  a  suicliarge  upon  the 
abbot  and  his  successors,  without  any  diminution  to  iht  prebend.  And  in  that 
case  a  confirmation  is  not  requisite.  If  there  be  oompeaition  canfinned  be- 
twixt a  parson  and  his  parishioner,  by  whidi  the  parishioaier  ia  to  pay  £5  in 
lien  of  his  tithes  for  ten  years,  and  afifcerwards  another  conqiositaoD  is  made, 
whereby  the  paiuhioner  agrees  to  pay  £6  fofr  those  ten  yeam ;  this  second  is 
good  without  a  confirmation,  because  it  is  an  enlargement  4ji  the  former,  and 
more fijr  theparsoli*s  adyantage  than  it  was. 

Thirdly,  The  same  may  be  proved  by  the  parallel,  betwixt  a  parson  of  a 
chinch  and  an  inliBnt :  for  our  authorities  resemDle  them  two  to  one  another. 
As  appears  Co.  Lit.  341.  a.  Mag.  Cart.  3.  a.  eeckna  infra  aimiem  exittit  et  Jim- 
giUr  vke  mmorii.  Now  Co.  Lit.  337.  anitor  Biatum  tmim  mdwrare  foUti  noa 
d^erionte.  And  therefore  if  an  infont  sid>mit  to  an  award,  whi<^  is  made  for 
his  advantage^  he  shall  be  bound  by  it,  13  H.  4.  12,  10  H.  6.  10.  so  if  an 
infont  make  partition  or  assign  dower,  if  it  be  equal  and  just,  he  shall  he- 
bound  and  concluded  by  it :  the  like  of  a  paraon. 

A  third  thing  is  this ;  vis.  admitting  that  the  second  compositioii  is  food, 
whether  or  no  it  be  now  possible  to  be  perf(Mined,  because  no  election  can 
DOW  be  made  in  form  as  directed  by  the  composition :  because  now  the  abbey 
is  dissolved,  and  the  corporation  extinguisheo,  vai  the  prebend  also  with  aU 
its  poesessioas  is  given  to  the  crown,  the  one  by  31  H.  8.  the  other  by  I  E.6. 
and  yet  I  conceive  all  this  is  no  hinderance,  Init  that  tithes  in  kind  may  be  te*- 
oovcted. 

First,  As  for  the  dissolution  of  the  abbey  and  extinguishment  of  the  oorpo-' 
lation,  that  wiU  create  no  impediment,  because  it  comes  by  ^e  act  of  the 
earpoiation  itself  ^  to  wit,  by  their  sunender :  for  the  act  of  31  H.  8.  Tests 
nothing  in  the  King»  but  what  the  abbeys  themaehek  surrendered  since  27  U.  8. 
aaa|i|>eanby  the  statute;  and  it  is  a nde  in  law,  that  ret  taler  afio9 octo  o/lcn 
Moetr^  nomdebei,  sedprodutepoieti.  If  a  lessee  for  years  charge  his  eitatewikh 
aicnt,  and  then  surrender  $  yet  the  chaige  continues  as  long  as  the  tenn  would 
have  ksted,  if  it  had  been  suffered  to  run  out  in  time.  5  H.  i5*  10. 

Secondly,  As  for  the  accession  of  the  prebend  to  die  crown  by  the  statute  of 
|mao£d.6.  it  is  there  enacted.  That  all  tithes  and  hereditamento  appcrtuning> 
to  any  hospital  given  to- the  King,  shaU  be  in  him  in  as  ample  manner  as  in. 
tba  hospital,  m^  as  if  they  hiS  been  particnlariy  named:  and  it  is  abo' 
enacted,  that  the  King  shall  enjoy  all  pronts,  commodities,  &c.  anpertainiag  to 
any  hdmital  by  any  assurance,  composition,  or  otherwise.  So  that  all  is  pre- 
aemd  m,  and  rcaenred  to  the  King,  that  did  mpertain  to  any  hoqutal.  And 
nnity  of  possession  in  the  King  of  the  abbey  and  the  nebend^  breaka  no.sqMwsr 
finr  tithes  and  a  composition  for  tithes,  are  coUateral  to  the  land,  aod  leviut  by 
aaiusfanoe,  astappcari  in  Uth  Re|p..J7ai^*s  case,  -  - 

;  vlod  whair  there  can  be  no  election,  there  the  party  that  is  to  have  the  benefit 
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of  k,:tUI  hmettd  tajor ^hefliiikis^  for  m^oA  4ht  weoipiKi  i»  gli«B» 
«afc  iuBf  dbctMm  jStartMcg  awi  JTonf  ■  c«e,  MidL  33  lb  34  BMbl  Ra.a». 
per  PophaiD,  FeDner  and  Clinch,  in  manuscript,  and  printed  in  Fophm't  R(fi> 
91.  nd:iy{iw^^36  &  37  fiiix. 

Ol^ect.  11k  prior  of  St.  FaiihV  13  E.4.  made  a  gnat  of  20D  hm^  <* 
£ocris  to  tlw  hosutnL  of  Sl.<vilea*8,  in  Norwich^  or  of  tmnty  ahiUingt  la  Km 
of  tiMn^  at  tiift  deotion  of  die.  hospital,  with  a  chaMO  of  Sma»,  rpaifinaiia 
notion  of  the  elcetkm  being  given  j  and  the  hospital  oovenanlB,  to  give  nolaDe 
in  the  churdr  beknging  to  &e  hospital.  Afterwafds  the  hospitel  comes  to  tbe 
cmavli  per  1  K  6w  iriio^  grants  orer  the  hospital,  with  the  said  rent,  and  the 
grantee  distrains  for  the  fecals :  and  it  was  tiiere  ad|ndged»  first,  that  tlie  focab 
pa»  hf  ike  gnmt  of  tiie  hospital,  and  die  rent  of  twen^  ddflii^s,  tfaongh  die 
teals  be  notcipmsed  in  ue  grant.  Secondly,  that  there  ne^  no  etoction, 
became:  the  thing  graaiBd  was  the  focak,  and  the  twenty  shillings  are  but  by 
waf  a£  reeompcnae  for  it,  and  as  an  allowance  and  satiidGsction  for  the  saase. 
Aaid  a-dtflnsnce  was  taken  wlwie  the  election  was  precedent,  and  wfaese  suIh 
sequent  to  the  giant.  If  a  man  grant  to  anodier  a  robe,  or  twenty  shillings, 
diem  the  dbction  Is  prcoede&t  to  tibe  interest  of  the  grantee,  hare  it  is  not  so ; 
VHfe  3  Bep.  Sir  fiosfeBui  Jfgrwon^a  case.  Now  this  ease  of  the  prior  of  St. 
Rdth's  leBsmUesoiir  casft  in  sll  respects :  for  here  is  a  eoopesatioB  for  tithes 
iakiad^orclMforifemsrkainliett^  and  tiie  hoepital  there  oame  to  the  King 
by  1  £.iLaa.o«rs  does  hem,  andyetthe  election  feouaned. 

Bnt  in  eiv  ease  there  is  acianse,  tliat  when  these  is  no  electio^made,  tbe  pie- 
bendary  shaD  content  hiasself  with  the  five  marks.  But  to  that  I  anawer,  that 
thia dssBse must hafea reasonableoonstimction and  intendment |  vb.  dmtaslong 
as  there  may  be  an  election  made  by  any  reasonable  way  or  means,  so  long 
tlieKshalLManelBction,or  else  only  five  marin^  due.  Bnt  here  there  can  be 
nrelackian' made  at  all,  according  te  die  ooDfoeition,  byieason  that  the  abbey 
ie  dfissolvcd,  and  dyit  by  their  own  act  y  and  it  is  a  rule  in  law,  that  impaiem-- 
iia  ejfMsaC  i^g^m;  and  Jnr  aen  eogUad  impotgibUia,  42  E.  3. 5.  If  »maa  cove- 
nant to  ka^re  lands  in  as  good  pngfat  as  he  found  them,  and  tiees  are  blown 
down  by  tempest,  he  is  excused,  5ltqi.  20«  SixAfUktmy  Mainen  caae.  Alusor 
0Qi?cossita  to  make  &  new  lease  to  the  lessee  vpfm  snnender  of  the  former ;  if 
afterwards  be  grant  the  reversion  to  anotlKr  for  term  of  years,  die  cowsnant  is 
brakoD,  thoagfa  ni>  snnender  be  made,  for  that  he  has  dttabied  himsetf  to  take 
&  samnder ;  so  in  diis  case,  it  being  vrin  and  unMssibk  to  make  an  eieotsen 
dims^  the  abbot^a  own  default,  the  pcbeodacyi  ae.  shall  have  the  same  ad- 
vantage that  he  would  have  had,  wilhoot  making  an  elecdon. 

Thiidly^  if  an  election  be  necessary,  die  pudntiff  has  made  his  dcction; 
for  he  has  preferred  his  bill  for  tithes,  and  broug^  the  cause  to  hearing;  wlncb 
is  tbe  same  thing  as  if  he  had  declared  at  law ;  and  that  does  amount  to  an 
Section,  as  when  a  man  brings  a  writ  of  annidty,  and  counts  upon  it,  3^  Hen. 
7.  33L  F.  N.  B.  132.  Or  the  bringing  of  a  writ  of  dower,  and  eonnta^  upo» 
it,  12  B.  2*  Dower,  158.  And  the  brmging  of  an  assise  amounts  to  a  eoatinnal' 
cbdffl,9B.2.  Age,  141.  So  I  eondade^  diet  the  seeend  composition  is  a  good* 
composition,  that  it  remains  in  force  for  the  benefit  of  the  prebendary  stt#  sB 
idaiiiiing  msdsr  Urn  ^  and  that  no  election  is  requisite,  q^fm  vmm  e$  mmtiimr 
and  that  if  an  election  most  be  made,  the  plaintiff  here  has  made  hie  Section, 
and  prayed  judgment  pro  duer^. 

Aftetwards  the  oonrt  dettvered  dieir  opinhms,  dwt  tbe  second  ceaipositfon 
did  aot  etfect  the  tuoceasore  of  the  prebendary,  and  llwiefora  that  the  alM 
not  boud  bf  It.  The  reason  seems  to  be,  beeanse  by  the  first  oemporitiosi  the 
pnfcendary  and  his  successors  were  bound  only  ^imiMtt  ptoprm  imMigaii,  ^. 
and  bydm  eseond  composition  the  five  mariis  go  hi  i«oempeiM  of  aH,  wbether 
in  prynw  inaaifres,  orln  the  Imndsef  the  tenants.  Buttothis  itnaybosli-^ 
swered,  dMt  it  is  still  at  the  saeoessor^s  election  to  take  die  i^  maiH  «r 
tithes  in  kind,  and  therefore  that  he  is  at  no  prriudioe. 

ne  couit  hkeirise  held  f  that  the  power  of  eleetlon  it  fone^  beeanse  it  oan-^ 
not  now  be  made  according  to  the  composltien}  and  iiuM  tfaeesfore  ihofirtf 
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cxmpositkNi  alioiiU  ttMndy  fnoirf  terroi  m  ffraprm  mmibm;  and  for  tlw  othen«  1664. 

that  tithes  id  kind  may  be  taken*  as  before;  for  tkat  the  dection  is  destroyed,  ivout^T 
And  judg^aeftt  was  given  fiv  ctg^endeK/c 


vtriTHomr. 


Wiif^  V.  Beat,  [l  Leir.  141.]  1  Sid  MS.  1  Keb.  781. 788w  79£.St3. 

A^SSJTMPSIT,  that  where  the  defendant  was  indebted  to  him  for  such  tithes  Xithef  narb* 
arising  from  the  vicarage  of  Dale  ',  he  the  defendant  nromised  to  pay^  &c.  doe  t^a  psiwi 
After  verdict  on  mw  asiumpgU,  it  was  moved  in  arrest  oi  judgment,  1.  lliat  oBtoC«vieat^ 
tithes  are  in  the  realty,  of  which  an  awmpsit  does  not  lie  any  more  than  for  **^jf_*"  •**• 
a  rent.     2.  That  the  vicar  is  to  have  and  not  to  pay  tithes.    3.  'Us  not  said,  ^ffhaSchS 
aold  and  delivered  to  him.    But  answered  by  the  court,  as  to  the  first.  It  may  sncfc  •  porta^i 
be  intended  titlies  severed.  To  the  second.  An  abbot  or  other  person  might  have  which  might 
liad  a  portion  of  tifthes  out  of  a  vicarage,  which  is  now  come  to  the  plaintiff  ^f^^*!^}^ 
^ird.  T&e  indehitahu  implies  sold  and  delivered,,  otherwise  he  could  not  be         ' 
indebted  i  and  they  gave  judgment  for  the  plaintiff. 


A 


E.  17  Car.  2.  B.  R.   Lush  v.  Jfehb.   [1  Sid.  251.  £  Keb.57.]  ^<>^* 

FTBR  role  for  a  prohibition  ntn,  ij^c.  It  was  moved  that  the  Mggestion  was  Where  ■  wi9dm» 
bad.     1.  Because  a  modta  is  soggesved,  and  h  h  not  stated,  tibat  Ai&y  i's«flt6sief,it 
IMdei^d  the  plea  there,  and  that  it  was  neftued;  b«it  It  was  tuled  good  not-  neednecbe 
Wilfatftan^g,  fbr  the  court  wiH  not  intend  that  thejr  wil  alfew  a  aiMfar  ihat.  ^H^^^ 
0ttt  qpttre,  whether  they  cannot  demur  fov  fona }    But  nal  solwaance.  ^^j  itaaftj  be^ 

2.  Thettfggestbn  is  aiaodiit  for  a  farm,  and  the  libel  ia  for  litliea  afld  oAfr«  ]#»»  for  the 
iMgs,  ao  that  tlie  tioggiMtion  doe«  not  ektend  to  the oflfeHngn.    When^^  it^^M  c»art-#ni  not 
MM  hf  this  eomt,  that  the  prohilrfff o»  ^loold  he  bat  fuoad.    And  so  k  ww  ^^^  ^^^ 
ffded  In  th6  ease  o^  Cottnum  r.  0iiberi,  npon  my  inotiMi  i«  » late  f^na.  ]l|^tii«[^.' 

[^teyftlj  ApreAiWekm 

Jones  prayed  a  consultation  on  a  prombitiott,  P.  17  Csir.  li.  grantM^ofi  mg-^  maj  be  tapsft 
gMkttl,  OMC  the  odcttpiera  of  such  a  farm  paid  Ws.  y^»tf  Hr  disaharge  of  ^^ allhct 
litbc«  of  thai  ttttd  atioeb«r  fmn  on  2  £.  tf.  cap.  19.  wmed  at  Chcon,  beftir«  jJ^^Z^I^ 
ihstfe^  UMMou,  as  3  Cr.  806.  by  two  witDesses,  wUdh  waa  not  witMn  si^  MMted  nd 
ffiottths  by  tesam  of  tliei  plagae,  atid  Hie  proof  was  enly  thaa  the  tenanta  of  oaeW«D». 
tllo#^  httai  paid  4Qf .  in  Ken  of  the  tithed  <rf  one  form  f  and  for  diia  eaiiaa  Htf  proved,  tke 
prayed  a  consultation,  which  ike  court  would  ba^  granted,  bat  Ae  p«rtfea  ^^  ^<^M 
eg^  to  am^d,  and  make  th«  aiMias  40#.  and  so  to  trial.    IKekk.^  wM^S^i 

Ae  parties  hsd  not  anended  by  eaasent 

H.  1<I  Car.  2.  B.  R.    Reeves  v.  S&uld.    [1  Keb.94d.}  i6M. 

flOLBMAN  pnyad  a  nrohibition  to  sunpesting  the  lands  in  No  prohibiiion 

^^  question  are  within  the  precinct  of  a  free  chapel  wmin  the  said  parish,  will  be  gnnted 
which  beimr  excepted  for  tithes,  and  belonging  not  to  the  parson,  it  is  all  one  ^°  soggettioii 
«  tbs^orals of  » pwdi,  whidi  m  triable  at iimm»kwV««{ cutia  conM;  ^^ ^ 
and  by  Ksyungb,  C.  J.  this  is  all  one  as  a  vill  in .  Uie  same  parish^  which  is^  ^incu  of  a  ftee 
triable  in  the  spiritual  court :  but  coa^rd*  by  Windham,  of  a  distinct  viQ  from  duipel»and  that 
the  vill  of  the  parish,  for  here  the  rijj^t  of  a  third  person  comes  hi  question ;  the  bonads 
bat  in  the  case  at  bar  the  chapel  belongs  to  the  pauKm,  and  by  the  same  reason  ^"^  "^  ^"^ 
the  right.of  each  particular  form  wouM  be  triable  at  common  law,  which  with-  hk^^^al^"^ 
oat  partanihr  costom  Aall  tiever  be  ^  and  here  oaly  ^is  right  of  tithes  as  aaes-  boandsofa 
tiooidt  alaa a faaskm  Mioble  by  coB^titotion  to  a  obapelry  ia not  poipUa al  paiidravs. 
UlW,  and  4  piwiliitioii  was  denied  by  the  whole  coort. 


4.  « 
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.,--*  .    E.  18Car.2.    B.R. 

^^^^'  Penrose  v.  Shepherd.    [2  Keb.  2-  73.]     1  Sid.  278*    1  Lev.  179* 


A.ca»tomto|»T  'MM/TILD,  the  King*8  Serjeant^  prayed  a  prohibition  to  the  bishop^s  ooort  of 
^^TtTth^    f  Excestcr,  on  suggestion  that  the  farmers  of  such  a  home,  whereof  dw 

-Sh  which  m  plA^^tiff  is  seised,  have  always  paid  the  twentiedi  part  of  all  ndlk  aod  other 
not  duewithoat  things,  (as  fidi,  &e«  for  which  a  special  custom  was  alleged  .by  the  panon,)  in 
cnitom,  maj  be  lieu  of  the  tithes :-  but  the.  libel  being  only  for  the  twentieth  part,  according  to 
P^^^*^W  the  modus;  the  court  ( Windham  prcesente)  conceived  the  suit  there  good 
whL^^Mi  c'^ougb,  and  the  court  conceived  that  in  a  suit  for  tithes  in  kind,  that  are  due  of 
doe  of  eomnioii  <^ommon  right,  such  a  modus  as  this  is  not  allowable,  but  of  fish  which  is  not 
light,  if  not  due  without  custom  this  modus  is  well  enough }  the  court  staid  the  soit  for  a 
good  without      fortnight,  but  would  grant  no  prohibition. 

och^  matter.  Masters  shewed  cause  against  a  prohibition  to  Excester,  on  libel  for  tithes  of 

com,  &c.  in  Cornwall,  due  of  common  right ;  and  the  suggestion  Is  of  a  castom 
to  pay  the  twentieth  part  in  Ueu  of  the  tenth,  which  he  conceived  ill,  this  bdng 
for  tithes  due  of  cominon  right  j  but  of  other  things  such  a  custom  may  he 
good  in  this  manner 3  which' the  court  agreed,  being  of  the  same  thing  in  specie; 
.whereupon  the  court  discharged  the  nik  ficir  a  prohibition. 

E.  18  Car.  2.  B.  R.  Ledgar  v.  Langley.  [2  Keb.  25.  36.  1  Sid.  285.] 

^  the  cwtton  J^KINS  prayed  a  prohibition  on  libel  for  a  modus  of  setting  forth  titfaer  in 
of  &igl«Ei^,  M^  hattocks,  to  whidi  the  defendant  there  pleaded  that  he  set  forth  Us 
be  aeto^ in  the  ^^^^^  ^  kind,,  and  that  there  was  no  such  custom^  which,  as  Hob.  247.  is 
■heaC  and  if  it  triable  at  cemmon  kw,  Tr.  1 7  Jac,  Rot.  506.  at  the  end  of  the  year  the  sane 
be  bv  the  tenth  caose  Came  to  trial  in  C.  B.  on  the  custom,  and  no  consultation  was  granted, 
ttitcboratook;  but  the  parson  has  lost  hit  tithes  $  which  the  court  agreed  if  no  ooondtatiaB 
uid ^vbekki  ^  S'Vited ;  but  this  is  unreasonable  he  shcMild  lose  them*  whether  th^ wen 
in  diactuirBe  of  ^^7  ^^J  ^^  ^^^  ^^  >^  '  ^^  therefore  he  may  begin  here  a  new  action  on 
9thei  tithes,  as  2  £.  6.  and  then  the  party  is  estopped  hereby  to  allege  this  modus  against  ^ 
nkingp,  &c.        parson,  and  a  prohibition  was  awarded,  nan* 

Key  linge  uid  Lmdhf  opposed  the  piohibition,  because  afier  the  former  role  the  psrty  agieed 
miiMtitb^^uid  ^  P'^i^^c^ioihespirkiMlooort;  whichpfrcio*aamisniathing,dio^ 
payable  bjr  the  thereupon,  for  consent  gives  no  juriadiction.  2d.  AsiniS^e8Minfscase,2Car.l* 
pole;  batTwis^  and  Uob.  248.  the  mwlus  expoiundi,  as  here  the  setting  forth  in  stoob  is 
den  stated,  that  triable  in  spiritual  court,  per  Whitlock  ;  but  modus  decismmdi  is  triable  at 
Hwasnott^  common  law  :  but  per  cursont,  the  custom  of  England  is  to  set  forth  in  sheaTCS^ 
t^i^esof  ^^^  ^^^  country  has  several  ways,  as  of  1m^,  which,  by  EETUS6B,i8-s 
hops  ahouM  be  small  tithe,  and  payable  by  the  pole,  and  a  prohibition  ntst.  IKebk,] 
paid  by  the  A  libel  in  the  spiritual  court  was  for  tithes  of  com  in  stooks  and  battodES, 

tenth  pole  or  by  by  the  custom ;  the  defendant  pleaded  there,  that  he  was  ready  to  pay  his 
'''^**^^  tithes  according  to  t&e  common  law,  and  that  there  was  no  snch  custom ;  and 

because  they  disallowed  this,  prohibition  was  prayed,  and  after  two  modons 
granted ;  for  tithes  of  com  shall  be  paid  in  the  shw,  and  if  it  be  hy  the  tenth 
stitch  or  stook,  it  is  by  custom,  and  may  be  laid  in  discharge  of  other  tithes, 
as  raklngs,  &c. 

But  TwisDEN,  J.  said  it  had  been  doubted,  and  was  not  then  known  boir  f^ 
tithes  of  hops  should  be  set  out,  viz.  whether  by  the  tenth  pole,  or  hy  messnm; 
'  —ISiderfitt,] 

E.  18  Car.  2.  B.  R. 
Hutchinson  v.  Atkinson  and  The  Archbishop  of  York.  [2  Keb.  ^J 

Aworftitof  i(f.     JM^NNINGTON,  on  2  Cro.  47.  excepted  against  prohibition  oWwjJ' 
feraUapstnient   rr    ^  gaggestion  of  a  modus  to  pay  tithes  in  kind  for  all  aiahle  knd, »' 
^^^!^^^  one  penny  for  all  agistments  and  cattki  taboranlUnu,  Mermtilms,  et  wfr^^ 
^oid.  because  this  u  a  void  modus;  to  which  the  txiurt  inclined  as  well  as  if  it  had 

been  one  penny  far  all  grass,  &c.  but  would  do  nothing  without  pleading;  o^ 
per  XwiSDEN,  you  mkj  aafely  demur.  ^  ,g* 
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E.  18  Car,  2.  B.  R,  Buickky  v.  The  Bishop  rf  Chester.  [2  Keb.  6.]  ^^^fi- 

J^JULBT  preyed  a  prohibttion  in  suit  for  tithes,  suggesting  a  plea  of  an  An  agreement 
agreement  for  a  year^  pleaded  in  the  ecclesiastical  court  of  Chester^  and  fonyesr^as 
not  allowed,  which  being  by  way  of  contract^  and  not  in  bar,"  as  an  agreement  ^^^*  "•  ^**r  ^ 
for  life  or  many  years ;  but  per  curiam  all  is  one,  and  both  are  triable  by  the  spi-  triabirin  the 
ritual  courts  if  the  suit  be  for  tithes  in  kind  $  but  contrary^  if  the  suit  were  for  spiritual  court, 
the  money,  then  a  prohibition  would  Ue,  and  so  2  Cro.  7.  must  be  intended.       if  the  auit  be  for 

tttheimkhid; 
but  if  for  moaty,  prohibition  would  lie. 

E.  18  Car.  2.  B,  R.  Prodger  v.  Venning.   [2  Keb.  22.] 

TN  evidence  to  a  jury  at  bar,  in  trespass  of  tithes  in  Hatfield  Chase,  Wind-  Htfae  of  hay 
-■■  ^AM,  J.  said  that  of  hay  mown  to  feed  the  deer,  no  tithes  are  paid  j  but  ^^^^  to  feed 
per  Glyn  and  Finch,  they  are  due  of  common  right,  and  shall  be  paid,  unless  ^Jj^n^jJ^ri^jf 
there  be  a  custom  to  the  contrary ;  and  they  are  payable  to  the  King  if  extnu-  and  ^^1  bepaid 
parochial.  unless  there  be 

a  custom  to  the 
contrary.    Eztra-porochial  tithes  are  payable  to  the  King. 

E.  18  Car.  2.  B.  R.  Owen  v.  Evans.  [2  Keb.  34.] 

ERROR  of  a  judgment  in  debt  on  2  E.  6.  c.  13.  in  C.  B.  —  WtUiarn  In  an  action  on  ^ 
said  the  plaintiff  had  not  well  counted,  because  he  only  avers  the  de-  *E.6.  theplain- 
feqdant  had  not  compounded  with  the  farmers,  and  says  nothing  of  the  parson,  ^t  ^that^i^^ 
proprietor,  &c.  but  per  curiam  this  is  needless,  for  the  defendant  must  shew  he  defendant  bad 
has  compounded  5  and  the  plaintiff  need  not  allege  any  composition,  but  it  is  a  not  compounded 
avfficient  contempt  that  he  did  not  set  forth  his  tithes.  2d.  It  is  said  the  stat.  with  the  farmer, 
was  made  4  Nov.  2  E.  6.  whereas  it  was  made  another  day,  as  1  Cro.  sed  P"^"*  *^j'  ^^^  . 

non  allacat,^'.    Judgment  #m«f.  !!j^tt^w'Sl» 

composition,  and  it  is  a  sufficient  contempt  that  he  has  not  set  out  his  tithes. 

E.  18  Car.  2«  B.  R.  Minors  v.  Hunson.  [2  Keb.  44.  71.1 

IN  trespass  for  entering  into  his  close,  and  taking  away  coni,  the  defen(|ants  In  trespass  for 
justify,  as  servants  to  the  parson,  and  that  the  com  was  tithes,  severed  ^^™S,^® 
from  the  nine  parts ;  to  which  the  plaintiff  demurred  specially,  because  this  JJ^^J^A  ^^ 
amounts  but  to  the  general  issue  of  not  guilty ;  but  per  curiam  this  is  a  good  com,  thede- 
plea,  for  as  to  the  breaking  the  doee,  such  matter  cannot  be  given  in  evidence ;  fendants  jasti- 
and  TwiBDEN  scdd.  Justice  Cbawly  would  not  suffer  him  to  give  such  matter  ^^d  as  servants 
in  evidence,  on  not  guilty  pleaded  in  trespass  for  taking  com  only ;  but  per  ^^^^JtT"' 
curiam,  if  the  trespass  had  been  only  taking  the  com,  this  had  been  but  the  ^^  ^^  ^^ 
general  issue,  and  therefore  the  demurrer  good;  as  in  trespass  for  a  horse,  it  severed  from  the 
is  no  justification  to  say  the  horse  is  J.  S.*s,  and  that  he  as  servant  took  him  5  nine  parts ;  and 
for  if  the  property  be  not  in  the  plaintiff,  the  defendant  may  as  well  in  trespass  held  upon  spc- . 
as  trover  be  found  not  guilty,  but  for  the  first  exception,  adjournatur.  be  a  wwd'^lcii^ 

In  trespass  for  entering  his  close,  and  taking  com,  the  defendant  justifies  ^^ notuno^t- 
generally  to  both,  as  servant  to  the  parson  for  tithes,  to  which  the  plaintiff  ins  to  the  gene- 
demurs,  as  amounting  only  to  the  general  issue.  —  Keylingb,  C.J.  said  it  ralissue,  for  as 
was  well  pleaded  as  could  be,  the  justification  going  to  both  3  but  if  the  action  ^  breaking  the 
were  only  for  the  tithe,  tiiis  would  be  but  genial  issue,  which  the  court  ^r  could  not  be 
agreed.    Judgment  pro  defendant.  ,  given  in  evi- 

dcnoe  on  not  guilty,  at  it  aiglit  hav«  beta  if  lor  takbg  the  com  only. 
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M.  18  Car.  2.  B.  R.   Cornwall  v.  Haws  and  The  Biihop  of  Hereford. 
Jj^  [fi  lUb.  1. 90.  883.  i  Lev.  189.]  I  9iA  300. 

If  Umber  trees  WiALtitt^IN  shewed  cause  against  ^  prohibition  upon  an  aifidrdt  maJe, 

*!^"T  *^d  "^  *^'  *^®  demand  was  of  tithes  of  underwood,  according  to  the  Kbel,  whieb 

grow  scattewl  ^^  ^^"^  refiised  without  pleading,  because  otherwise  they  cannot  take  notice 

in  a  wood,  when  of  it,  and  the  plaintiflf  in  the  prohibition  has  suggested  that  it  \t  gross  timber 

the  wood  is  cut  and  not  titheable/ above  twenty  years  growth. 

these  shall  only  Oregwy  moved^  for  a  new  trial  in  prohibition  for  silva  cctdua,  the  evidence 

S?res^^(J  a?'  ^i°6*  *^a*  *^c  greatest  part  of  the  wood  was  used  as  coppice,  and  employed 

other  shall  pay  ^^r  Bring ;  yet,  because  there  were  some  timber  trees,  the  jury  found  pro  plain - 

tithes,  hot  then  tiff,  that  no  tithe  Was  due,  contrd  the  direction  of  TwiSbsN,  the  judge  of 

theUbeloaghtto  assile,  who  «aid,  if  he  bad  hesrd  Judge  ButCLAV  heretofore  aay^  that  if  tbe 

be  special  for  |K»tfesft  pari  Were  Uled  as  coppice^  and  employed  for  fire,  tfaodg^  it  be  thirty  ar 

w«Ml^?y!   It  ^^y  y^^^  growtbi  yet  tithes  are  due  when  cut ;  which  the  court  here  a^eed 

isnotthepartia'  '^^^i  ^^'^  being  Mutt  ihroods  of  timber  in  all  ooppi^^ea,  and  ii  is  not  the 

application  of  leaving  it  a  long  time  that  makes  it  timber:  and  by  Wixdham,  there  ought  to 

the  wood  to  a  be  a  new  trial  pn  this  issue,  which  was,  that  the  wood  was  not  apt  for  timber, 

SmSe^'th^  "  on  suggestion  here,  that  it  was  timber  5  but,  per  Keylinob  and  Twisdbk,  a 

privilege  it  iT  °^^  ^^^  cannot  be  upon  this  libel  tnd  soggestion,  being  general  of  so  many 

the  usage  has  l<Mul  of  coppice  wood,  bot  it  ought  to  be  particnlar,  that  so  many  acres  or  loads 

been  otherwise,  of  wood,  whereof  so  much  is  timber,  ^c.  and  so  the  spiritual  court  might  have 

Wood,  usually  given  judgment  for  that  part,  and  the  court  would  make  no  rule  j  bat  by 

shLroa    tith^'  ^NS^i^^™^^  ^^c  suggestion,  that  all  was  timber,  was  to  be  amended,  and  made, 

although  it  he^'  that  so  much  of  it  was  timber.    The  court  also  agreed,  that  it  is  not  the 

permitted  to  parties*  application  of  the  wood  to  a  particular  use,  as  timber,  that  will  make  il 

grow  for  35  ho,  if  it  had  been  used  otherwise. — [JCeftfe.] 

and'b'  ^ur^A^ '  ^^  *^®  whole  court,  wood,  usually  cut  for  fire-wood,  though  permitted  to  grow 

A«n,  ooll^dsof  ^  twenty-five  years*  growth  or  more,  shall  pay  tithes;  and  by  Windbam, 

50  years  growth  poUards,  of  fifty  years  growth,  shall  pay  tithes  when  feUetL — {^Levrnz,"] 

shall  pay  tithes  ^, 

when  felled. 

.  M.  18  Car.  2.  B.  R.  Eaton  v.  Naylor.  [2  Keb.  154.] 

In  a  suit  for  HHURifER  prayed  a  consultation,  for  want  of  proof  of  suggestiim  within 

tithes  of  milli,  ^    six  months;  9ed  nan  allocatur,  the  suit  being  for  tithes  of  two  milb  in 

thatT'*  ^^^^  Newcastle,  and  the  suggestion  is,  that  they  were  aAclent;  and  per  curiam  this, 

tion  that^cy  ^  ^^7  ^^^  Suggestion,  but  only  of  a  modus,  need  not  be  proved  within  six 

were  anclentf  tt<^ths  by  the  Statute  of  2  £.  6.  c.  13.  and  Twisdbn  said,  he  knew  it  tfaes 

need  not  be  nded  heretofore  in  this  court  :  alid  this  is  the  coarse  of  the  court, /«nd  this  is 

ph)ved  within  6n  a  discharge  at  common  law ;  and  on  reading  the  statute,  though  Ibe  woids 

proS^b^d/'*'*  ^^«^cre  general,  yet  the  court  would  not  grant  coDsultsttott  for  this  canse,  bat 

2l£.  6.^extend-  ^^^^>  ^^^  1^  the  plaintiff  did  not  declare  oil  his  snggestien,  the  ^^^p^yrtfciyt 

ing  ohiy  to  a  appearing  tbereto,  a  consuHation  shobld  go  by  the  trst  day  of  the  next  temu 

modui  :  but  they  ^rdeYtd  that  if  iht  plaintiff  did  not  declare  upon  his  soggestion  a  consollatiSii  skonU  g»  by 
the  fint  day  of  the  next  tehti. 

i^g^  'H.  19  Car*  2.  B.  R.  Bowles  v.  Athns. 

v^^^  [«  Keb.  £6.  60.  l€2.  175.]  1  Sid.  320.  1  Lev.  185. 

hdd^'i'^d  tfme  1  ^  ^^'  <^  2  £i  6.  the  jiMry  find  a  speciiA  verdict,  that  the  bmda  in  nfmsukm 
Aut  of  inind'dU-  ?^*^  j>«rcd  of  the  abbey  of  Abington,  sodd  held  by  pfescriptioii»  diaebMggd 
charged  6f  (ithes  ^^  tithes  in  the  hands  of  him  and  his  tenanCli,  and  he,  in  18  H.  6t.  aliened  te 
in  the  hands  of  AUlsouls  'College,  who  msds  a  lease  to  the  defendant ;  and  by  HoUaway,  jiro 
himself  and  his  plaintiff,  this  lessee  shall  pay  tithes,  none  being  capable  of  this  immunity  but 
1?H.^  toAll  ?P^^^  bodies,  as  to  the  persons ;  and  there  is  another  incident  inseparable  to 
souls'* College  :*  u>ununity,  which  is,  that  the  lands  remain  parcel  of  the  abbey,  and  the  college 
after  alienation,  cannot  prescribe  under  the  abbey,  no  more  than  the  bishop,  whose  title,  withm 
the  common  law  time 

light  to  tithes  shallreme,  for  it  shall  be  taken  as  a  personal  prescription  and  not  a  real  composition,  unless  spe- 
dally  shewn,  whitfh  aiay  be  in  eridence  although,  it  cannot  be  pleaded. 
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time  cjf  memory,  Hol^  248.  is  not  sufficient,  and  1  Cro.  94.  Marehmi  wgBioa^  1667. 
Cummk^.  Crook,  prg  defeodaat^  (hat  the  college  is  disph^rgeA  ii^is  ^^^  HQ^i-V 
remwing  a(  f^he  copnmoQ  Iaw,  and  not  within  the  personal  privil^es  aforesaid;  ^' 

and  though  a  lapnan  capnp^  prescribe  in  nnn  (kcimaudQ,  yet  begiiai^ing  hi^  pre-  \I!^^^lj 
scription  in  a  spiritual  oorporation  he  may.  And  1 .  a  prescription  barely  is  a  ^^^^'^^ 
disdiarge^  bdng  intended  by  composition,  which  cannot  now  be  shewed,  as 
Shde  against  Drake;  ( 1 )  and  thi9  title  stands  alone,  as  at  common  law,  and  needs 
not  the  aid  of  any  statute,  as  the  other  four  do,  which  sometimes  were  charged, 
bat  by  their  persons  discharged,  as  Wright  against  Hildersham,  Hob.  306.  (2) 
And  2.  This  prescription  shall,  though  in  the  hands  of  spiritual  persons,  sup- 
pose a  real  consideFation  in  its  original,  as  I  Cr.  422.  Syd(mme  against 
JTo&Mf,  (3)  F.  N,  B.  41.  and?  Cr.206.  Nash  against  Molim,  (4)  and  1  Leoi|. 
240.  and  therefore  shall  not  die  with  them ;  also  the  verdict  does  not  find  they 
were  mrnuna,  bnt  that  they  were  discharged.  3.  A  mere'  layman,  as  the 
JB»ibp  qfWmchest€f%  case,  2  Co.  44.  (5)  .beginning  bis  prescription  in  a  spiritual 
person,  as  3  Cro»  783.  Crouch  against  Fn/er,  of  a  copyhcJder.  (6)  Sdd.  Hist,  cf 
Tithes,  408  &  409.  32  Aas.  75.  the  Sling's  patentee  may  be  discharged :  bat 
po"  curiaa^  this  is  meant  of  farmers  not  patentees  in  fee.  4.  The  colliege  are 
spiritual  persons^  and  an  appopriation  may  be  made  to  them,  and  it  is  her^ 
found  that  the  parsonage  of  Xenknor  was  appropriated  to  them;  and  Dyer,  2^5. 
Trinity  College,  in  Cambridge,  is  held  within  a  license  to  devise  to  spiritual 
persons,  and  3  Cro.  216.  Cooper  against  the  Bishop  of  Lincoh,  m  interrupr 
tion  did  not  hjoder  the  prescription,  no  more  does  the  charge  of  the  CQrpora* 
don.  36  H.  6.  14.  ^,  in  the  statute  of  2  E.  6.  there  is  a  proviso,  that .  i^oi^ 
shall  be  charged  to  pay  that  have  by  prescription  beep  discbargged.  — ^Twisdjbi^ 
said,  in  the  cas^  of  the  forest  of  Savernack,  it  was  agreed,  that  the  ]^ipg*s 

Stentee  should  pi^y  tithes,  which  the  court  agreed,  and  isaid  that  the  case  qf  f 

^4oiifme  agaipst  Holms,  1  Cro.  422*  pL  50?.  has  been  agreed  £or  law  in  all 
the  courts  of  Westnyio^ter ;  but  per  curiam  if  the  college  pan  bp  ipaiotaiped  po 
be  a  spiritual  corpQratioQ,  tbey  may  th|is  prescribe  ip  discharge.  A^oumatur. 
Iv  debt;  oq  2  £.  6.  on  not  guilty,  they  find  specially,  that  the  abbey  of  Abing- 
to»  was  seised,  discharged,  and  18  H.  6.  granted  to  the  college  of  Allsouls  and 
tlieir  successors  3  and  whether  the  college  shall  hold  discharged  or  not,  is  the 
question,  and  Pom  pro  plaiptiff  conceived  they  shall  not.  1.  When  a  spiritual 
person  aliens  to  a  lay  ooqx>ration,  such  a  prescription  does  not  pass  it  is  true, 
9  Co.  44.  3  Cr.  785,  that  the  lessees  of  sujch  spiritual  person  shall  hold  dis- 
charged, becaixse  Uie  gie^^ter  fines  are  paid  for  it.  2.  Whe^ie  a  temporal  person 
baa  any  discharge,  he  must  plead  it  specially,  but  not  generally^  8  £.  4.  14.  bu( 
that  in  pases  of  inheritancie  s«ich  prescriptions  do  not  pass  is  evident^  because  « 
thereby  the  lay  person  might  claim  an  immediate  disc)iarge  to  himself.  Go* 
£atr.  464.  2.  No  person  is  capable  of  a  discharge,  but  spdt  as  are  capable  of 
a  giwt  of  tithes  themselves.  3.  When  the  cause,  which  is  some  spiritual  serr 
vice,  ceases,  the  effopt  theiW  alsQ  ceases  -,  and  as  a  temporal  person  cannot  do 
thi^  service,  he  shall  not  have  the  benefit  \  and  this  must  be  intended  a  lay  cor- 
pfi^ratjoD,  nothing  beii^  finind  to  the  contrary.  2.  The  gv?mt  of  ope  spirituafi 
person  to  another  spiritual  person  does  not,  as  35  H.  6.  26.pa3S  this  prescription 
of  liot  tithing,  which  is  maf^y  personal,  as  the  frankalmoign  of  the  Templars, 
Htik,  29i$.  I>fer,  277.  aod  2  Co.  46.  Archbishop  of  Canterlmrv'%  case,  (7)  where 
the  assenX  cause?  of  discharge  are  enumeratea,  but  the  dis<marge  by  prescrip- 
tiop  is  but  a  cpnsequent  of  some  of  the  fonkier,  1  C^..  423.  and  for  this 
reason^he  most  general  discharge,  which  is  personal,  shall  be  intended,  whidi 
is  not  grantabk  over :  and  3.  hereby  a  discharge  would  be  let  in  from  all  the 
smaller  abbeys,  and  the  prior  of  St.  John*s  of  Jerusalem,  which  would  be  a 
great  {urejudice  to  the  church  of  England  :  Hob.  309.  is  answered,  in  that  no 
lands  are  negatively  discfaaigedof  tithes,  hut  only  privatively,  and  is  an  opinion 
by  inference,  and  contrary  to  Hob.  297.  and  other  authorities.  2.  This  can 
be  mtended  neither  discharge  by  composition,  nor  by  special  grant,  neither 
of  which  can  turn  to  a  prescription  in  wm  decimaado,  hut  must  be  pre* 
Bumed  to  spring  out  of  the  personal  di^diarges,  dse  ^ny  layman  may 
pmcribe  m  uon  dedmmio.     3.  The  oljiect  in  3  Cro.  217.  jmakes  against 

4)  Anti,  »>#.  (<)  Anti,  M9.  (3)  Ant4,  m-  (#)  4a«^.  4W>. 

»  AnU,  119.  (6)  4fKe,  149.  (7)  AnU,  113. 

ff2  the 
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the  defendant,  for  bang  once  interrupted,  is  destroyed;  SeUen's  HitCoiy 
of  TiOies/  409.  is  of  lessees  for  life  or  yean,  wlio  mnst  so  oonunenoe 
their  prescriptions  in  spiritual  persons,  1  Cro.  422.  5ye2tmme  against  Hoimes,  (1) 
he. relied  on  pro  plaintiff,  and  2  Cro.  57.  Comwaliu  against  SpmrUng 
Bridgman,  32  Hob.  248.  (2)  Baidvdn,  pro  defendant,  in  Seld.  351.  a  grant 
before  the  council  of  Lateran,  17  of  King  John,  as  7  E.  3.  5.  by  Pomm^, might 
be  made  by  any  of  their  lands  and  tithes  to  whom  they  would,  that  were  spa- 
ritual  persons ;  therefore  it  shall  be  now  intended,  that  some  lay-owner  did 
grant  these  lands  cum  decimis  to  the  abbey,  and  so  he  held  them  discharged ; 
whence  may  be  inferred,  that  thb  discharge  is  inherent  in  the  land;  which  pre- 
scription is  not  aided  by  any  statute,  as  the  other  personal  prescriptions  are, 
1  Cro.  94.  must  be  intended  of  a  discharge  by  prescription,  for  the  King  could 
not  have  the  tithes  in  any  other  way,  like  Kell.  107.  pi.  there  bejug  no 
prejudice  to  any  person  whatsoever,  especially  this  being  so  far  an  ecdesiastic 
corporation,  that  it  is  capable  of  tithes,  7  E.  3.  Qu,  vnpedit,  19.  because  an 
appropriation,  5  Co.  10.  may  be  made  to  it,  as  St.  Mary*s,  in  Oxon,  is  appro- 
.pnate  to  Oriel  CoUege,  6  H.  7.  13.  11  H.  7.  19.  11  H.'4. 47.  and  in  AUen 
against  TotkUl,  6  Car.  1.  a  CTammar-school  was  capable  of  an  appropriation, 
the  end  thereof  being  spiritual,  for  the  advancement  of  learning.  Dyer,  255. 
is  express :  but  per  curiam  this  is  mistaken,  and  the  book  is  rather  contrary^ 
being  said  snch  only  in  equity,  not  within  the  express  letter.  2.  If  this  pre- 
scription do  not  pass,  then  the  tithes  remain  with  the  abbey  till  the  dissolu- 
tion, and  consequently  came  to  the  King,  who  has  made  no  special  grant 
thereof  to  the  parson ;  so  the  plaintiff  has  no  title  :  also  the  grant  is  round 
only  by  dedit,  confirmavit,  without  finding  any  livery  of  the  meadow  out  of 
which ;  but  per  curiam  aU  this  argues  the  tithes  are  still  due  of  common  right, 
and  this  prescription  being  generally  found,  shall  m  faoorem  ecclesut,  be 
intended  a  personal  prescription  3  and  in  the  case  of  the  Archbuhep  of  Camter- 
bury  it  is  lately  adjudged,  that  upon  an  exchange  between  a  prior  and  the 
archbishop,  that  thereby  the  prescription  was  destroyed ;  and  they  said,  that 
in  one  Sacemack'B  case,  I  Roll.  Abr.  655.  which  is  the  Marquis  of  Hertford^ 
case,  it  was  resolved,  that  the  patentee  of  the  King  in  fee  shau  pay  tithes. 
Adjoumatur. 

In  debt  by  special  verdict  it  was  found,  that  the  abbot  of  Abington  was 
seised  of  the  lands,  out  of  which  the  tithes  are  demanded,  discharged  of  tithes 
time  out  of  mind,  for  him  and  his  tenants  3  and  that  in  the  time  of  18  H.  6. 
he  conveyed  to  Allsouls  College,  under  whom  the  defendant  claimed  as  tenant 
to  be  discharged :  and  per  Wilde,  pro  plaintiff,  tithes  being  distinct,  as  Moor,  9 1 3. 
differs  from  2  Cro.  58.  and  being  collateral  to  the  land  will  not  pass  wiUi  it, 
therefore  cannot  be  intended  any  discharge  by  real  composition  upon  the  stat. 
of  27  H.  8.  for  Sydcrme  agamst  Holmes,  1  Cro.  422.  and  F.  N.  B.  47,  a  lay- 
man on  such  composition  may  prescribe  to  be  discharged,  but  this  shall  be, 
3  Cro.  578.  intended  a  discharge  personal.  (2)  Finch,  pro  defendant,  that  the 
discharge  continues,  die  jury  having  found  the  prescription  inherent  in  the  land ; 
for  it  is  not  found  the  abbey  of  Abington  was  an  ancient  abbey,  nor  that  he 
and  his  predecessors  held  discharged;  and  albeit  the  court,  on  lH.7. 19. 
know  this  abbey,  to  be  time  out  of  mind,  yet  the  lay-gens  cannot  so  intend  it,  and 
3  Inst.  173.  the  tithes  of  abbeys  were  discharged  only  by  bull;  also  there 
is  nothing  found  that  any  tithes  were  ever  demanded  before  or  since  the  stati 
of  the  college  of  A,llsouls,  and  had  the  lands  been  aliened  to  a  mere  lay-hand 
they  would  be  discharged,  albeit  a  layman  cannot  prescribe  in  non  dedmando ; 
for  this  rule  was  brought  in  by  the  canons,  and  took  place  when  the  prelates 
were  judges  here,  and  is  not  founded  on  the  common-law  3  and  since  the  common 
law  has  received  this  rule,  yet  it  hais  been  pared  most  strictly,  and  Hob.  297. 
calls  this  an  anomalous  nile,  and  the  common  law  allows  a  modus  of  one  penny 
for  1,000  acres.  Hob.  42.  &  247.  and  2  Co.  44.  the  Bishop  of  Winchester  % 
case,  and  the  King  as  a  mixed  person  may  prescribe  in  non  dedmamdo,  and  so  may 
a  layman  ih  some  particular  thmgs';  dso  not  only  the  farmers,  but  Mich: 
42  Eliz.  Crouch  against  Frier,  3  Cro.  704.  differs  from  Yelvert.  2.  and  Moor. 
618.  pi.  the  copyholders  of  the  Bishop  of  Winchester  prescribed  in  mm 

dedmando,  and  so  may  «ny  laymen  that  derive  by  spiritual  j  also  as  they  are 

(1)  An^,  883.  (t)  AmU,  \6T,  " 

prebendaries 
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prebe^dariet^  and  »  corpontkm^  tbey  are  Uy^  albeit  not  «o  as  aggr^ate^  atid  this        1 667. 
prescription  shall  avail  the  defendant ;  for  if,  as  42  E.  3.  3.  divine  service  itself       "'""  "' 
may  be  inherent  in  the  land,  much  more  may  the  reward  of  th^t  service  -,  also 
the  nearest  discharge  to  this  is  9k  modus,  which  is  not  gone  by  disparking,  being 
inherent,  and  so  in  Goodlack'n  case.  Moor,  913.  also  here  the  discharge  cannot 
be  personal  in  the  abbot  and  his  predecessors,  for  then  all  his  demesnes  would 
be  discharged  ^  also  a  non-charge  by  prescription  is.  Hob.  329.  intended  a  real 
discharge,  which  answers  the  case  or  Sydawne  against  Hobna;  also  a  college 
is  a  spiritual  corporation,  being  capable  of  tithes  in  pernancy,  and  there  may. 
be  also  an  appropriaticm  to  it,  as  27  U.  8.  5.  to  the  college  of        10  H.  7. 20. 
to  Magdalen  Cculege,  4  E.  3.  Rot.  Romas,  47.  Wickham.  appropriated  to  New 
Cddege. — TwiBDBN  said,  that  here  had  been  no  question,  but  by  Hobabt's 
opinion,  in  the  case  of  Wright  and  Gerrard,  agaipst  which  are  all  the  other 
judges,  that  on  any  prescription,  the  court  will  not  intend  any  real  discharge 
without  shewing,  which  he  and  Windham  agreed  -,  and  said,  that  in  the  case 
of  Sydffwne  and  Holmes,  which  he  heard,  it  was  agreed  that  a  prescription,  by 
s  mere  lay  person  may  be  aided  by  shewing  a  deed  of  parson,  patron  and  ordi- 
nary, whMh  the  rest  agreed,  and  that  it  is  hard  to  maintain  this  prescription  ^ 
also  by  Twisdbn,  it  is  a  subtle  distinction,  that  dean  and  chapter  are  lay  in 
their  single  capacity,  though  spiritual  in  their  joint.    Adjcunuiyr. 

Ketunoe^  C.  J.  delivered  the  opinkm  of  the  court ;  also  that  the  privilege 
does  not  continue  in  the  college,  but  they  must  now  pay  tithe  ^  they  agreed 
lands  may  be  discharged  by  a  real  composition,  if  it  be  shewed,  which  may  be 
in  evidence,  albeit  it  cannot  be  pleaded,  and  this  point,  besides  Sydmone  and 
Holmes*  case,  has  been  adjudged  in  all  the  courts  of  Westminster,  and  judg- 
ment pro  plaintiff. 

H.  19  Car.  2.  B.  R.  Webb  v.  Nevmmn.  [2  Keb.  140.] 

g^UIDET  prayed  a  fwohibition  to  the  bishop's  court,  of  Windiester,  on  libel  ^q  tithes  are 
^^  for  tithes  of  conies,  suggesting  that  they  Bieferct  nahtra,  and  not  due  but  doe  for  rabbits 
by  custom ;  which  the  court  agreed,  and  would  have  awarded  a  prohibition,  hat  by  oustom ; 
but  that  there  was  a  special  custom  alleged  ^  whereupon  he  suggested  there  was  *".^  !*^?®  ^.\ 
no  such  custom  as  alleged,  and  thereupon  the  court  granted  a  prohibition.       ,  ^|j  ^urtVspe- 

cial  custom  alleged  for  them  in  the  libel  is  denied,  a  prohibition  lies* 

H.  19  Car.  2-  B.  R.  Tucker  v.  Gorges.   [^  Keb.  177.] 

^AUNDERS  prayed  a  prohibition  in  suit  for  tithes  of  coal,  alle^ng  a  spe-  Where  a  spedat 

^  cial  custom,  which  in  his  suggestion  he  denied,  and  per  curiam  it  was  cnstomfortitbea 
^„^  .^  '  of  coals  IS  de- 

«^^^^  med,apn)hlbi- 

— .^m^^^mm^-.  tion  lies. 

E.  19  Car.  e.  B.  R. 
Cole,the  Vicar  of  SpsUbury  v.  Box.  [d  Keb.  215.  1  Sid.  339.] 

IMf ASTERS,  on  3  Cro.  136.  opposed  a  prohibition  to  the  spiritual  court,  in  Aawdusfora 
'*^"  a  suit  by  the  vicar  for  great  tithes  by  prescription,  because,  as  2  Bulstr.  ^^^^{f 
157.  (147.)  Drayton  agadnst  Cotterdl,  the  modus  that  was  alleged  to  be  paid  ^^^  be  good  as 
to  the  parson,  cannot  come  in  question  3  sed  curia  contrd,  the  parson  being  the  a  discharge  of 
originu,  and  the  vicarage  extracted  out  of  it,  such  a  modus  may  well  be  paid  tithes  to  the 
to  him  that  has  an  inherent  right :  also  this  is  no  more  than  if  the  parson  nad  ▼icar,fortheiw^ 
sued  for  tithes,  and  the  parishioner  had  alleged  the  modus;  but  where  the  parson  ^|^^|^|  a||^tiie 
claims  tithes  out  of  the  vicarage,  or,  contrct,  the  vicar  being  endowed  by  the  ncarage  extract- 
ordinary,  the  trial  is  only  proper  in  spiritual  court,  but  not  here  j  and  not  with-  ed  out  of  it, 
standing  there  had  been  great  delay,  the   court   ordered  a  prohibition. —  •"«*> » modm 
[Kebk^  "^^rl!*^  I, 

^^^'  has  tfie  inherent 
right.  Where  such  a  moSui  is  pleaded  in  the  spiritual  court  to  a  suit  for  tithes  by  the  vicar,  a  prohibition  shall 
be  granted,  for  tlie  dispntes  between  parson  and  vioar  shall  not  draw  a  parishioner  who  has  a  modw  to  a  trial 
where  such  a  plea  will  sot  be  aHowed, 
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1667*  Coi}k,  ttife  rScar  t)f  Spibbury,  libefted  f6r  «thdi,  Vi2.  I^e  gireat  iHhes  of  sucb 

COLE  V.  BOX.  A  ftdd,  ahid  Box,  tbie  owntr,  prayed  a  pfo>iibit!o!i,  tipoii  suggestion  that  the 
^^v-V  Md  was  part  of  sttch  a  farm,  for  which  he  and  m  those,  &c.  have  paid  a 
modus  to  the  parsbn ;  and  notwithstanding  it  was  objected,  that  the  queslion^ 
to  whom  the  tithe«  belonged,  is  properly  to  be  detertiTned  in  the  spiritual  court, 
especially  the  parson  and  vicar,  who  are  spiritual  persons,  being  concerned, 
ytet  they  granted  ^prohibition,  because  their  disputes  snail  not  draW  a  parishioner 
who  has  a  modus,  ad  aHud  examen,  especially  in  a  cftse  where  they  Will  noi 
allow  his  plea,  vi^.  of  a  modus.    See  feulstr.  157.  3  €rb.  71. — [Sideijin^ 

E.  19  Car.  ^.  B.  R.  Bft>timV.  Skif^mod.   [2  K«b.  fiWJ 

4^«^™!op*y  Jf%AtDWllf  prayecl  a  prohibition  on  custom,  thai  all  the  occupiers  of 
Sia^in*Kctt  Longford  ^ave  used  to  pay  the  parson  proprietor  of  the  tithes,  all  tficir 

of  tithe  of  broom  hay  in  shocks,  which  has  been  in  lieu  of  all  broom,  and  other  benefits  of  the 
and  other  profits  tenement;  which  the  court  denied  as  an  unreasonable  suggestion,  for  amodiK 
ofthetenenent  of  labour  of  one  kind  will  not  serve  for  another^  also  a  modus  paid  to  the 
•LmT*'  Ir'lah       paJ*son,  per  Kevlinoe,  C.  J.  is  no  discharge  against  the  vicar, 
of  one  kind,  will  not  lerre  for  tneHier. 

E.  19  Car.  €.  Scacc.  Kent  v.  Well,  and  otbers.  [1  Wood,  79-] 

Hampshire,  6ih  May,  1667. 

Amoditfof  one  nPHE  plaintiff,  as  'furmer  of  tlK  apprtfpiMe  lSehe6  of  iteh^sweO  end 
acre  of  wheat,  X  Sydmontayne,  hamlets  within  the  parish  of  Kingsdeere,  in  the  oottrty 
barle''°1ito!din  ^  of  Hants,  exhibited  his  biU  agamst  ihe  defendant  Webb,  vicar  of  Kings- 
n^n^egrounS  ^^^^^^^  &od  the  defendant  Robert  Lush>  as  farmer  of  Sydmontayne  farm, 
and  ready  Ibr^  The  bill  Stated,  tlhat  the  Marquis  of  Winchester,  being  seised  in  fee  of 
hanrest,  m  fbll  the  said  appi^isfee  tithes,  with  the  appnftcMances,  •fiftd  Sk  ilghto,  coslomi^ 
wtisfactioD  of  profits,  dues,  and  dallies,  thereunto  belonging,  did,  by  indeMite  dated 
aidhaT^^T  ****  2Wi  tif  NovcndHsr,  HW,  demise  the  same  fo  D.  Wi<lh«tl«y  to  tttaety- 
upona&rm,  >^ne  yem,  for  three  lives,  «t  eleven  pounds  ftnd  triitpeiMfe  a-y^;  flwc  lie 
held  good.  '  Said  D.  Wicherky  iwcame  tewfnlly  pos«s»e4,  fl»kd  did  afteiWi»d>,  hf  Us 
IVben  some        deed  dated  the  4th  day  of  November,  1657,  demise  the  same  to  the 


lands  had  been  f^j.  dgven  years,  who  thereby  became  {possessed  thereof,  and  is  still  entitled  to 
tain  demetne  *  ^^  same,  and  ought  to  have  received  the  tithes  3  that  the  defendant,  Robert 
lands  alleged  to  Lush,  being  possessed  of  several  lands,  meadows,  and  pasture  grounds,  in  the 
be  covered  by  a  said  hamlets,  denied  the  payment  nf  the  tiihet  of  -grasa,  or  hcslnige,  fivr  dr- 
sKxkj»and  some  pasturing  barren  cattfe,  and  of  hay  for  one  year  \x^n  sieadows  caUed  Moor 

court  T«.     ^^^'  ^'^^  ^^^>  ^^*  ^^^y  ^^^*  ^^  ^****^  ^^^y  ^"^'  ""^  ***  ^^ 

chequer  ordered  ^^  wheat  upon  a  fidd  called  Combeys,  and  a  close  called  Ox  Marsh  Close ;  and 
a  comintssion  to  also  the  tithes  of  barley,  oats,  pease,  wool  and  lamb,  of  and  from  other  lands^ 
ascertain  the  for  five  years  past,  and  detained  the  said  li^es  from  him,  and  divers  other  tithes, 
alteratbna.         customs,  and  rights;  ahd  therefore  he  prayed  a  disccweryand  pitymenlof  ^lesame. 

llie  defendant  Lush  answered,  and  said,  that  he  knew  not  of  tfae'pKaiiitf^s 
title  to  the  said  tithes  3  and  conceived  the  said  meadows  and  pastares  as  afore>^ 
said  were  not  liable  to  the  payment  of  tithes  in  kind  $  that  the  lands  whereoft 
the  sheep  were  depastured  and  the  lambs  fallen  and  bred,  are  part  of  -a  iBrm  in 
Sydmontayne,  called  Sydmontayne  Farm,  otherwise  Demesne  Lifeids  of 
Sydmontayne  3  and  that,  time  out  of  mind,  there  had  been  a  custom  or  manner 
of  tithing,  that  the  owner  and  occupiers  of  the  appropriate  tithes  of  ItdsBs* 
well  and  Sy^ontayne,  and  all  those  under  whom  the  plaintiff  dainfs,  efetj 
year  successively  liave  had,  cut,  and  taken  to  their  poper  use,  at  their  fhee 
election,  one  acre  of  wheat  and  one  of  barley^  standmg  upon  die  groond  and 
ready  for  hardest,  the  acres  to  be  measured  by  the  court  measure,  via.  each  acre 
to  contain  one  hundred  and  thirty- two  poles,^and  no  more,  of  the  com  and  grain 
of  the '  owners  and  farmers  of  the  farm,  called  Sydmontayne  Farm,  and  all 
those  under  whose  estate  the  defendant  diaimed,  out,  of,  asid  ^m  the  afore» 
said  parcels  of  land  called  Combe*s  Field,  Home  Field,  aad  Pmwd* a  Dofwn 

Field} 
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KeU i  uodm  im  oikr  (wml  of  UnA m  iy^imfm^m^, nko  fared  of  the       1667. 
aald  fHn  called  P«k  Fields  or  IB  soii«e  or  one  of  thcavi^t^  uh9v.wbu 

to  be  taken  altogether^  and  standmg  in  one  place  entiidbf  by  Usdf ;  and  in  like    ANoornvBt. 
manner  the  acre  of  barky,  i«  fidl  dAtohar^e  of  all  mawer  of  tithes  ineMasing,  '  "^ 
^cc.  ufou  ik»  aaid  fisurai,  and  the  ftarceU  of  land,  meadow  vai  pasture,  before 
SMSitioned^  hn^ht  deiiiied>  that  in  the  said  years  he  did  detain  any  tithes  othar 
tban  the  tiWhesjof  the  said  fium  and  lands  which  he  held  by  lease. 

The  dcfaodeni  Webb  answered,  aiid  said,  that  he  knew  iu>t  of  the  plaintiff's 
title  to  the  lands  in  question  $  and  denied  tboae  tithes  and  cuiibDins  in  the  said 
iieadela  engbt  lo  he  paid  to  the  plaintiff,  for  that  they  are  tithinp  in  the  parish 
of  KiB^uleeiB,  whereof  he  is  md  baa  been  vicar  twehre  yean,  and  ought  to 
hmm  Alt  titkea  baloogwg  to  the  war  «f  miig«dlean»,  end  whkk  ba^re  besp 
.fsid  toloHi^  coK^'the  manor  tithes. 

The  plaintiff  replied ;  and  witnesses  were  examined  on  bol^  aidea. 

CKpen  hflarng  eotmael  on  both  sidei,  aod  leadiq^  ^  depoaitioos  of  aereral 
vitBeBaas,  end  also  en  aodbnt  endowment  of  :ihe  said  vicai^ige, 

ThecQHTt  dedaeed,  that  althoiiigb  the  aaid  vicarage  wns  apdowid>  yet  the 
Mid  caiowmeni  does  Aot  warrant  tbe  ekam  mi  PDetenoe  of  the  laid  vicar; 
nnd  that  h(s  oamot  gronad  his  daim  .to  all  the  tithes  of  lamb  fiM  weol  upop 
the  said  endmnnant  5  and  rtbat  Hke  usage  had  fone  contniry  ^9  his  «laim,  and 
fliad  pneesilfid  agaiaat  it.  And  themfoe  otdmd,  that  the  tiAh^  of  wool  and 
lambabaUibeipfdd  toAe^pUitttiC  saviuf  the  rigbtof  the  vfi^,  if  behave  any, 
Jor  the  6itare,  but  without  ovts. 

Andfo'AatMne  lauds  bad  been  taken  annqr^^mtthedavMSsue  lends,  and 
.aome  adUed  by  vesy  ef  icvehas^, 

Itisoidored  by  the  icourt,  that  a.comimsaioii  ahall  be  ^weeded  toateertain 
what  wenc'theiaueient  demesne  lends  aUe^Bd  to  be  mMfn  the  ssodaf,  whal  has 
been  taken  out,  and  what  added  to  them  by  ^vay  of  eKcbaogp;  and  whether 
Abe  lands  aocKchauged  are  of  equal  value.  And  tf  they  shall  be  found  tg  be  of 
equal  value,  (if  the  parties  will  consent)  ithe  same  Me  to  be  deowed  upon  the 
oeinm  lof  the  said  coomuasiim  tp  be  within  the  viodm  peeteuded  by  the  de- 
i^udeots  by  .tlieir  .ansvwcs  -,  audahsoto  inquire^of  and  set  out  ,such  Wds  es 
veae  ftaia«Ly  part  ef  other  lands  whtioh  were  uot  demesu^  lands  withm  the 
aaid  mQdm,i9od  ane  now  taken  into  the  demesne  land^,  aud  whexeihey  lie, 
«nd  uae<boiiude^  and  what  lends  aie  not  eicehauged  (if  any  such  there  ase)« 

Aod.as.tOjthoac^ 

The  count  is  of  (Opaiion  that  tidies  aie  due  in  kind. 

The  eamnissioQ  was  acoordingly  awarded,  executed,  end  returned  $  and 
nesr  upon  reading  the  deciee  and  jOomnMssi^iD,  and  heaciug  of  cuuutd,  and 
jgeading  ^e.depofljtiens  taken  by  vintue  of  the  commission,  and  tang  debate, 
forasmudi  esAhe  same  is  proper  far  a  trial  at  law. 

The  court  ordered,  that  nn  action  be  Ivought,  and  the  questiona  tobe  stood 
Qpcm  at  the  said.trid  to  he, 

Fint,  Whether  there  be  m  madm  /or  Sydmeotayne  fium,  and  what  thfit 
modm  is;  and,  whether  Aat  jnoito  has  been  answered  to  the  plaintiff  £)r  the 
jtime  he  haa been  farmer ;  aadif  hot, iiow.mndL the  plaiqtiff  \^  bern  damnified 
thereby. 

Seoondly,  Whefter  Broad  Mead,  More  Croft,  New  Mead,  and  Cow  Fidd, 
otherwise  called  Cow  Marsh,  now  occupied  with  or  as  part  of  Sydmontayne 
Farm» are  topay  tithes  in  kind. 

Thinlly,  Whether  there  was  any  agreement  that  tithes  in  kind  of  the  seven- 
teen acres,  formerly  pared  of  Sydmontayne  Farm,  and  since  exchanged  hem 
the  fann,  were,  by  that  agreement,  to  go  in  sattsfaction  of  the  tithes  only  of 
the  like  quantity  of  seventeen  acres  exchanged,  or  in  lieu  and  discharge  of  all 
the  tithes  in  kind  of  the  exchanged  lands,  being  thirty-nine  acres. 

Fourthly,  What  other  lands  the  defendant  Robert  Lush  holds  within  the  said 
farm  called  Sydmontayne  Farm,  that  are  to  pay  tithe  in  kind,  as  not  being 
vrithin  the  modus,  or  within  the  algreement,  (if  any  agreement)  upon  the  ex- 
change J  and,  whether  the  agreement  was  made  to  be  perpetual,  or  only  for 

some  limited  time. 

Fifthly, 


AND  OTHBR8. 
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1667.  Fifthly,  The  defendant  at  the  said  trial  is  to  confen  the  pkm^dng.of  cue 

¥twT  r.  W8BB    acre  of  New  Down,  in  order  to  bring  it  in  trial,  whether  New  Down  ought  to 
pay  tithes  in  kind  or  not. 

A  trial  was  accordingly  had ;  and  the  jnry  have  found,  as  to 

The  first  issue.  That  there  was  a  motbis  for  the  tenants  of  the  farm  of  Syd- 
montayne  to  pay  to  the  proprietor  of  the  tithes  of  the  farm  one  acre  of  wbeat 
and  one  acre  of  barley,  in  tnll  satisfsction  of  all  tithes  of  com  and  lay  5  and 
that  the  proprietors  <tf  the  tithes  have  used  and  ought  to  accept  the  same,  in  full 
satisfaction  of  the  tithes  of  the  said  farm. 

The  second  issue.  That  the  tenants  and  occupiers  of  Broad  Mead,  Mate 
Croft,  New  Mead,  and  Cow  Field,  otherwise  called  Cow  Marsh,  have  used  to 
pay,  and  ought  to  pay,  to  the  proprietor  of  the  tithes  aforesaid  for  the  tine 
being,  the  tithes  of  aU  corn  and  hay  thereon  yeariy  growing,  and  other  tithes 
in  their  proper  kinds. 

The  third  issue.  That  there  was  not  any  agreement  made  between  the  plain- 
ti£F  and  Sir  William  Kingsmell,  deceased,  that  the  tithes' of  the  seventeeo  aoes 
of  land,  formeriy  parcel  of  Sydmontayne  Farm,  and'  lat^y  exchanged  with  the 
tenants  of  lands  lying  in  the  common  fields  of  Sy&n<Mitayne,  for  thirty-nine 
acres  of  land  lying  in  the  same  common  fields,  neither  were  they  paid  to  the 
plainti£F  in  lieu  and  satisfaction  of  the  tithes  of  the  thirty-nine  acres. 

The  fourth  issue.  That  the  pkintifF  is  damnified  15  /.  by  the  defendants  net 
paying  the  modus  in  lieu  of  the  tithes  of  Sydmontayne  Farm  for  three  years. 

The  fifth  issue.  That  the  tithes  of  grain  and  hay  arising  out  of  one  bandied 
acres  of  land,  and  sixty  acres  of  meadow  in  New  Down,  held  by  Robert  Losh, 
with  Sydmontayne  Farm,  have  time  out  of  mind  been  used  to  be  paid,  and 
on^t  to  be  paid  yeariy  to  the  proprietor  of  the  tithes  in  their  proper  kinds. 

The  canse  now  came  on  to  be  further  heard  3  and  npon  reading  the  order  of 
the  28th  of  January,  and  the  verdict. 

It  was  ordered  by  the  court,  that  the  defendant  shall  pay  to  the  plaintiff  his 
tithes,  according  to  the  verdict ;  and  that  the  auditor  of  the  county  of  Manto 
shall  compute  the  monies  due  to  the  plaintiff  for  the  modus,  payable  in  lien  of 
tithe  of  the  lands  of  Sydmontayne  Farm,  lying  within  th^  modisf  aoooiding  to 
the  verdict,  for  the  time  therein  mentioned,  imd  according  to  that  rate  for  all 
the  time  since  to  this  time.  And  as  to  the  tithes  issuing  ont  of  the  lands  out 
of  which,  by  the  said  verdict,  it  is  found,  that  the  pUintm  ought  to  have  tithes 
in  kind,  viz.  Broad  Mead,  More  Croft,  New  Mead,  and  Cow  Field,  otherwise 
called  Cow  Marsh,  and  the  thirty-nine  acres  lying  in  Coombefield,  Ckythorn, 
Little  South  Field,  Broad  Leaver,  the  Six  Acre  Piece,  and  all  the  tithes  of  New 
Down,  the  auditor  shaU  compute  the  value  of  the  tithes  of  the  said  aev«i 
grounds  for  the  several  years  mentioned  in  the  bill  to  tins  time,  according  to 
the  proofs  to  be  produced  before  him,  and  to  report  the  same  to  the  oourt. 

In  pursuance  of  the  said  order,  the  auditor  returned  his  certificate. 

The  cause  now  coming  on  to  be  heard  on  the  said  certificate,  exceptions 
were  taken  thereto ;  and  upon  hearing  counsel  on  both  sides. 

The  court  ordered,  that  the  defendant.  Robot  Lush,  shall  fbrthwith  pay  to 
the  plaintiff  751.  7s.  6d.  for  the  value  of  the  tithes  due  firom  him  to  the 
plaintiff^  according  to  the  certificate  of  the  auditor. 

Enw.  TvBitsR. 
Tim.  LiTTLntnr. 
Enw.  TBvmLAHD. 


M.  19 
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M.  19  Car.  2.  B.  R.   Jnon.    [2  Keb.  280.]  1667. 

^yAKPENTER  prayed  a  prohibition  to  the  bishop's  oourt  of  Hereford^  on  j|  ^jj^^f^  ^ 

^^  suggestion  that  all  the  occufMers  of  land  within  such  a  viU,  have  used  to  tjie  occupiers 

pay  2s,  6d.  in  full  of  dl  the  tithes  cvf  the  said  Till ;  which  p<r  curiam  is  not  rea-  within  a  vill  bad 

aooable,  there  being-  no  remedy  to  compel  any  that  refuse  to  contribute  3  but  ^"^^^J^^u 

if  it  had  been  that  quiSbei  ocaipator  had  nsed  to  pay,  it  had  been  good  ^  and  a  ^haiifUiryin 

prohibition  was  danksd.  bbud^thew'' 
beiDg  no  remedy  to  compel  any  that  refiiie  to  contribate ;  hot  if  it  had  been  that  any  oocapitrhad  oaed  to  pay, 
it  would  have  been  good. 

M.  19  Car.  2.  B.  R.     Weem  y.Amerson.    [2  Keb.  293.] 

f^TOT  'pnjed  a  prohibition  on  suggestion  that  cattle  were  brought  out  of  When  sheep 

Rue  parish,  in  Northulnberlaiid;  into  another,  to  agist  only  for  twenty  days,  werfe  a^ed  in 
during  which  time  the^e^were  no  lambs  fell,  nor  any  tidies  due,  which  was  JJJ*^/"' 
denied  per  curiam,  the  libel  in  the  ecclesiasticid  court  at  Dmham  being  only  for  ^^^^fSdi 
a  pn^KMtion  of  tithes  wfaieh  is  due,  albeit  the  cattle  were  there  bat  twenty  days.    timem>  lambt 
fell,  nor  [wool]  tithes  became  due.    A  prohibhioa  to  a  libel  lor  a  proportion  of  tithes  for  tiiat  time  was  denied. 


M.  19  Car.  2.  Scacc.    Tabor  ▼.  Barker.    [1  Wood,  86.] 

Essex,  18th  November,  1667. 

THE  plaintiff,  as  vicar  of  the  parish-church  of  Easterford  Kelbeden,  stated,  A  castomanr 
by  his  bill,  that  to  the  said  vicarage  all  small  tithes,  oblations,  and  other  psynient  of  Sr. 
profits,  do  belong :  that  he  had  been  vicar  there  ever  since  August,  1660,  and    J^^\^^^ 
performed  the  cure  there  $  and  that  in  regard  thereof  he  ought  to  receive  all  ^^^^  an?uul- 
small  tithes,  oblations,  and  other  profits  arising  therein;  that  by  an  ancient  die  horse  fed 
custom  and  agreement,  the  annual  sum  of  three  shillings  had  yearly  been  paid  within  a  parish 
to  the  plaintiff's  predecessors,  for  the  herbage  of  every  pack-horse  and  saddle-  ^^^^'        . 
horse  fed  within  the  parish,  and  ought  to  have  been  paid  to  the  plaintiff;  that  ^xchMoer'^f^ 
the  defendant  had  depastured  within  the  parish  two  pacl^  and  saddle  horses  for  fosed  to  decree 
three  years,  and  ought  to  have  paid  the  plaintiff  eighteen  shillings ;  that  he  also  tidies  of  cherries 
cmght  to  have  paid,  for  himseli  and  family,  ten  pence  for  Easter  offerings  by  grown  In  or- 
the  year  j  that  he  also  sold  quantities  of  cherries  growing  in  the  orchards  5  and  <**^*  and  co- 
sold  coriander  seed ;  but  that  he  refused  to  pay  the  said  eighteen  shillings  for  biulefttheTicar 
the  pack  and  saddle  horses,  and  the  said  Easter  offerings,  or  to  discover  the  to  his  remedy  in 
quantity  of  the  cherries  and  coriander  seed,  pretending  that  there  is  no  such  the  spiritnal 
custom,  nor  any  such  tithes  due.    He  therefore  prayed  a  discovery  and  satis-  ^*"^  '^  ^ 
faction  of  the  same.  SSJ^tH^*^ 

The  defendant  answered,  and  said  that  the  plaintiff  was  vicar,  and  had  offi-  ^^  i^  f^^UT^ 
dated  there  3  and  that  the  small  tithes  and  other  duties  were  due  to  him ;  that 
he  is  an  inhabitant  in  the  said  parish,  and  had  lived  there  three  years,  and  used 
the  trade  of  a  chandler,  and  had  kept  one  horse,  sometimes  fior  the  saddle  and 
sometimes  for  the  pack,  which  he  had  used  for  carrying  his  wares  belonging 
to  the  trade,  which  had  been  kept  during  some  time  at  pasture  in  other  parishes, 
-except  for  two  months,  one  month  thereof  the  said  horse  was  kept  and  depas- 
tured in  the  grounds  of  the  plaintiff,  for  which  he  did  give  him  aatisiaction ; 
that  no  tithe  is  due  for  the  heri>age-  of  any  horse  which  the  owner  used  about  ' 
bis  trade ;  and  he  denied,  that  by  any  custom  or  agreement  whatsoever,  there 
had  or  ought  to  have  been  paid  yearly  to  the  plaintiff,  or  his  predecessors,  the 
sum  of  three  shillings  yearly,  or  any  sum  whatsoever,  for  the  tithes  of  the 
herbage  of  any  saddle  or  pack  horse.  Me  also  denied  that  he  ou|^  to  pay  for 
himself  and  family,  for  Easter  offering,  ten-pence,  or  any  other  sum,  except 
two-pence  for  every  person  in  his  family  being  above  the  age  of  rixteen ;  and 
that  for  the  three  years  last  past,  he  had  paid  for  himself  and  wife  to  the  said 
plaintiff  sixpence,  having  no  more  in  his  Aimily.  He  also  denied  the  rest  of 
thebiU. 

The 
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LfiflT.  The  plaintiff  replied;  and  witnesses  wei^BeYainbiedao  both  tides;  and  apon 

reading  the  depositions  of  several  witnesses;  fir  that  the  plaintiff  had  remedy 
In  tbe«cciedaadcsijoonstfariheiK»-fiiy>itiiiofhktbiiesforthc  dKniesaad 
coriander  seed^  if  the  sane  be  made  appear  to  be  dne  to  him. 

The  court  did  not  chink  &t  to  give  the  plaintiff  a^ rebef  thereiA ;  hntbeinf 
willing  to  relieTe  the  jdbuntiirfor  the  tithe  of  Ite  herbage  Ibr  a^  Mck 

iMfses,  k  is  onkted  by  the  court,  that  the  defendant  shall  pay  to  the  pfMntiff 
six  shillings  for  the  herbage  of  his  horse  for  two  yeMi,  witJi  f<nty  shillingpr 
«osU  4»f  suit. 

Emr.Armim. 

Chb.  Tubnob. 

Rig.  RuNsronn. 
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H.  20  Car.  £.    Scacc. 
JUukwarth  and  others  v.  the  Conntess  of  Pembroke  and  Currier^ 

[Uardr.  472.] 

ladchcopon  fV^iK  case  Whs  tfans ;  vfe.  Carrier  pnesfewed  a  MM  in«tiie  Biccheqacr  Chaaiher, 
b^^i^'mtor  agdnst  the  flaintifis  and  others,  tenants  of  a  manor  of  the  Countess  of 

of  titbob^^er  a  Pembroke,  for  suit  to  his  mill,  which  he  claimed  by  prescription  j  many  wit- 
verdict  fiir  the  nesses  were  examined  on  both  sides:  and  now  upon  tnis  bill  preferred  against 
knee  or  present  the  Ckmntess  and  Currier,  a  trial  at  law  being  directed  to  trv  the  title,  the 
pMpiietor,  the  countess  woiAd  mslke  use,at  the  trial  betwixt  Ciatier  and  herself  of  the  former 
bl^^ll^teM  ^depositions  taken,  ut  suprd;  and  that  beia^  denied  iier,  she  now  appealed  to 
of  it  and giTeit  ^be  court  for iiicections  in  the  matter^  and  prayed  a  new  trial.  The  court  was 
in  evidence,  for  of  opinion,  that  the  former  depositions  ought  not  to  be  made  use  of  at  the  tiial, 
he  QOttld  not  be  l)ecattse  the  countess  was  not  a  party  to  that  suit  -,  and  as  they  could  not  be 
S^rt^T^th^t  read  against  ber,  no  more  could  they  be  read  for  her :  and  because  she  was 
most  be^pioae*  ^^  bound  by  them,  not  having  been  a  party  to  the  suit  j  nor  was  she  in  a 
Gated  bj  the  -capacity  of -examining  any  witness  in  It,  or  preferring  interrogatories  in  it;  for 
lessee  or  present  that  reason  also  slie  could  not  make  use  of  the  depositions  of  any  that  had  been 
^^viL  a  witness  in  it.    And  it  is  not  like  to  the  case  of  an  ejectment^  brought  by  a 

enlo  ^  *  '^he  '^^e'^ioner,  or  debt  upon  ihe  statute  of  E.  €.  brought  by  a  proprietor  rf  tithes, 
made  a  party  to  ^^^  *  verdict  at  law  for  ihe  lessee  or  ihe  present  propnetor :  for  tme  it  is, 
a  suit  in  equity,  ^&t  such  a  reyersioner  of  lands  or  tithes  shall  have  advantage  of  the  vevdict, 
it  is  otherwiM  .and  give  it  in  evidence ;  but  the  reasons  are,  because  they  cannot  be  imme- 
^K^  ^^^^^^  diate  parties  to  the  action  or  suit ;  for  that  must  be  prosecuted  by  flie  lessee  or 
Z^uo  ^**  jjresent  tenant :  and  likewise  because  they  may  give  any  thing  in  evidence  to 
Depositions  ^e  jury,  as  well  as  Ae  plaintiff  himself :  and  kindred  or  affimty  to  the  revere 
in  another  cause  sioner^  is  a  good  cause  of  challenge  3  but  it  is  otherwise  in  case  of  depositions, 
cannot  be  read  Par  there  only  parties  to  the  suit  can  examine  or  interrogate.  Likewise  the 
^^h  *  ^^'^'^^'^  reversioner  or  the  seignoress  might  have  been  made  a  party  to  the  original  suit 
Jouid  not  have  ^i^  equity,  though  not  at  law.  And  it  was  ruled  accordinjlyp  that  the  deposi- 
been  read  tions  should  not  be  made  use  of. 

agamsthim.  ^ 

H.  SO  Car.  £.  B.  R.  Tovmsend  v.  Clerk.  [2  Keb.  306.] 
In  debt  for  snb-  T>^  debt  fin*  subtnolion  of  aeaenty  loads  <lf  peas  and  bcBsm,  and  did  not  ^ia- 
tii£8°<&se^nty  tingoish  how  -many  of  eadh ;  for  whioh  cause  (SyayMon  pruyed  judgment 
loadsofpeas  .^Migbt  stay;aeKfifoa(a2Zocahfr,foritis  theaameafifnaasod^  .2.  It  is  iv  sell- 
and  beans,  with-  "iilg  somany  wmfabUtnon,  and  on  nil  debtt  pleaded  damages  entim^  wjiieh  is  iU^ 
oot  distingnish.  «iid  ehottld  htjbbarum  ;  sed  nan  alheaiMr,  iihe  v$h»e  of  the  peas  and  :heans  beng 
'^B^^^^y^ QOm^A  i  and  so  if  it  sonify  any  thing,  dauMges .are  giicn  for  it;  if  nothing, 
^^^^^^°^  -dflmages  are  given  for  the  other^  and  this  was  m  tern  whioh  all  ^  jusdces 
judgment  ngrm.in  the «Bae  of  Tofc -against  Famahp  m  tmver,|mo  ^uedenu  jUi,  ^c  to 

swoid  anch  taiceties<of  imstake ;  rbnt  had  thenalne  tar^dMnagBs  htin  aewnl,  it 
fwnuld be illtfar  the  beans  j  and  jndgnent .sffiraied p^^miem. 

(1)  9iiMceU0fte,  F.  or  ]VfesIin,'aiixed  osm. 

H.  20 
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O^WA  M  €(ht»  pTftiStA,  9dU  ptvfed  n  totntllMioti  for  h(A  profvhigMie-  A  siugestioa 
gestion  (flMit «»  IhtWIs  ivwe  iti  €.  «na  Hot  witMn  Afc  parish)  within  &  **>*^  ^» 
itf6Tilh8j  2  IiMv.  0o2*  1  \^.  2O8.  Sttovo  ftffoPDisi  tpnktHs,  tiic  wtJicb  or  th^  AslttfUs  5-  au^  *  _•  l  •_ 
%eitog  g^etieral,  and  tills  an  aifinnative  suggestion^  Hmt  the  lands  lie  in  Claxton^  the  litH  is  in 
taid  not  in  I3ie  patith  ki  the  liM  ;  bat  per  airian  the  grotmd  t»f  -Ada  stigges-  the  negative, 
tion  is  the  negative^  that  the  lands  are  not  within  the  parfah,  aa  2  InM.  v6i,  ^^  therefoie 
%nd  nbt-tbat  they  toe  in  another  parish  5  atod  per  tmiam  no  consukation.  '^^^  ^San 

H.  20  Car.  2.  B.  R.    Talham  v.  Sj^hw/m,    {2  Keb.  317.  391. 3 

AVtER  appeal  the  defendant  snggests  in  the  archea  speciaMf  ntrtteaaof  Inasoitlbr 
one  ef  tMm,  they  being ^fwniefB  of  ^le  tttfasi  an  ^nestion^  «iad  for  not  tithes  by  four 
allowing  it^  Baldwin  preyed  a  prohibition^  ted  turn  aUocaiw,  Ux  the  iqppculis  ^^^"'*'  ^ 
^raumded  c^ly  on ihe aeiitcnoe  tonffmior annnl  tfaa  aentenoe ^  and  tkc  rekase  p^^fds le- 
ia.  ooHateral^  aidf^r  WnmuyM  is  md^  la  in  case  of  ckonsfawankna^  and  dais  ^aae  by  one ; 
tiot  har  aH ;  the  oowt  ga^e  day  |o  diew  came  why  tbey  do  not  afdbnifc  the  sa-  on  affidavit  of 
^ease;  hot  per  WofDHaif^  if  they  yaAgt  a  rekaae  by  one  insofficiciity  tUa  vanrt  k^»I»  s  prohi- 

cannot  alter  it:  which  was  agreed,  but  they  must  admit  the  ipleai  kmti^m  ^^^"^^ 
««<M>^  M^kin^  granted  mB.IL 

aiayed  notbmg.  bnmponthe 

hx  suit  for  tithes  by  io«r  jpropnetoca^  ike  defendant  plaadbd  nrdeaR  <f  artie  prodoctionof  an 
in  bnr^  atad  on  affidavit  of  Feriual,  the  oanrt  |;rantBd  a  prohibition  iiui^:and  now  affidsfit  and  the 
WhmimgKm  bioaght  an  affidavit  and  the  act  of  -onurt,  irboeby  tbey  dU  allow  ^»^  die  ipiri- 
it,  whereupon  the  prohibition  was  disohin^  per  atru/m,  far  by  33  £L«.  c.  7.  3^  ^  "/^tm 
-( '2.  ithey  have  power  to  judge  i^on  it^  so  they  admit  it.  <liKharged»*for 

ty.as  H.  a  C.7.  $a.  dwy  have  power  to  jadge  oT  it;  aad  if  ifh^  adfldt  it,  M»fifjk  t\»3  hold  the  itltase  by 
one  inaoffident,  the  temporal  coart  aaraot  aher  it. 

H.  20  Gar.  2.  C.  B.    Holden  v.  Smallbrooke.     [Vangk  1^7*] 

'TN  trover  and  conversion,  and  not  guilty  pleaded,  ihe  jury  gave  a  spcfcial  Qu,  Whether 
-■•  verdict  to  this  effect,  that  Doctcrr  MaUory,  prebendary  of  iht  prebend  of  there  can  be  an 
Wolvey,  founded  in  the  cathedral  of  Litehfield,  seised  of  the  said  prebend  and  ^J*^*  ^^^ 
«ne  messuage,  one  bam,  and  the  glebe  appertaining  thereto,  and  of  tfhe tithes  ^ occupancvof 
xi£  Wolvey,  in  right  of  his  prebend,  2^  April,  13  Car.  2.  by  indenture  demised  «  messuage, 
to  Giles  Astly,  and  his  assigns,  the  sua  prebend,  together  with  fdl  houses,  bam  and  glebe, 
Imms,  tenements,  glebe  lands  and  tithes  thereto  belonging  for  three  lives,  under  d«»»«<i  toge- 
Ifhe  ancient  rent  of  five  poimds  ten  shillings.    Astly  (being  one<jf  the  Hvea)  jSIer**  ^ 
died  seised  of  the  premises ;  at  whose  death  one  Tavemer  was  tenant  'for  one     j^  rectory  is 
year  (not  ended)  of  the  dembe  of  Astly,  of  the  messuage,  bam,  and  glebe  lands,  tlie  charch  paro- 
and  in  possession  of  themj  whereupon  the  plaintiff  entered  into  the  messuage  chial,  whereof 
«nd  ^ebe,  and  Was  in  the  possession  of  the  same  and  of  thelfthes  as  occupant,  ^incombent 
And  afterwards  "Francis  Astty,  the  relict  of  the  said  Giles  A^tly  enters  upon  the  ^^^^hJ^Jlj. 
messuage,  and  claims  the  same  as  occupant,  m  'hctc  verba,  Frances  Astly,  "widow  doction  af^r  iii- 
of  Giles  Astly,  enters  upon  the  house,  and  claims  the  same,  with  the  glebe  apd  stitntion,  which 
tithe,  as  occupant;  Tavemer  attorns  to  Frances  Astly,  and  afterwards  grants  i«  his  charge, 
and  assigns  all  his  estate  in  the  premises  to  the  plBintiif;  afterwards  CJonauest,  "JjJ  ^^^"*than 
the  Husband  of  Frances  Astly,  took  one  sheaf  of  com  in  the  name  of  ul  the  ^^^  ring^or 
tithes,  and  afterwards  demised  the  tithes  ,to  the  defendant :  the  tithes  are  set  key  of  the  church 
lorth,  itnd  the  defendant  took  them ;  whereupon  the  plaintiff  brought  this  action,  door ;  by  the 

Bdbre  I  deliver  my  opinion  concerning  the  particular  questions  before  ^f"*^"**^'"^ 
[opened,  arising  upon  this  record,  I  shall  say,  somewhat  shortly,  of  Natural  ^^^g^|^ 
Occupancy  and  Civil  Occupancy.  '  JJ  all  the  p^^ 

First  opening  what  I  mean  by  those  terms,  then  briefly  shewing  their  diffe-  sessions  belong- 
rence,  as  far  only  as  is  material  to  the  questions  now  before  me,  lag  to  the  rec- 

1  call  Natural  Occupaticy  the  possession  either  of  such  natural  things  as  are  J<;«7  o^^hat 
immoveable,  fiat,  and  permanent ;  as  land,  a  pool^  river,  sea,  (for  a  sea  is  capa-  toe^^u 
ble  of  occupancy  and  dominion  naturally,  as  well  as  land,  and  has  naturally 

been 
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1 668.  been  b  occapancy,  ai  is  demonstrated  in  Mr.  Selden's  Mwrt  OmuuM  «t  krge^) 
fioLDiK       which  lie  unpossessed,  end  in  whidi  no  other  has  prior  right. 

Or  of  things  natural  and  moveable,  either  animate  as  a  horse,  a  oo«r,  a  sheep, 
and  the  like,  without  number,  or  inanimate,  as  gold,  precious  stones,  grain, 
honey,  fruit,  flesh,  and  the  like,  numberless  also,  wherein  no  man,  until  the 
possession  thereof  by  occupancy,  had  any  other  right  than  every  man  bad, 
which  is  as  much  as  to  say  wherein  no  man  had  right,  for  that  which  is 
equally  every  man* s  right,  is  no  man*s  right. 

Whence  it  follows  (tor  I  shall  not  speak  of  the  usage  or  extent  of  such  a 
possession  by  natural  occupancy,  it  being  a  subject  too  large,  and  not  necessary 
for  my  present  purpose) 

1.  That  there  can  be  no  occupancy  natural  ai  any  thing  wherein  another 
than'  the  occupant  has  Hght :  for  by  the  definition  made,  natural  occupancy  is 
the  first  right. 

2.  A  clum,  without  actual  possession,  cannot  make  a  man  a  natural  occu- 
pant: for, 

1.  When  a  claim  is,  cannot  be  possibly  known  to  all  concerned  in  die  oooi- 
pency  of  a  natural  thing,  and  what  cannot  be  known,  is  (as  to  all  effect  of  right) 
as  if  it  had  not  been ;  nor  is  there  any  character  of  a  natural  claim,  but  the 
possession  and  use  of  the  thing,  but  civilly  there  may,  either  by  word  or  other 
sign,  agreed  on. 

2.  The  end  of  a  natural  right,  to  any  natural  thii^,  is  the  separate  use  of 
the  thing  to  a  part  of  mankind,  which  cannot  be  used  by  all  mankind ;  hot  if 
chum  omy  would  give  a  right  to  the  things  of  nature,  they  might  still  remain, 
as  mudi  without  use  after  the  claim  as  bdbre^  which  agrees  not  with  the  end 
of  nature  in  giving  a  right  to  natural  things. 

3.  If  claim  comd  .give  a  natural  right,  one  might  claim  all  things  in  the 
universe,  not  already  appropriated,  and  might  have  done  so  in  the  banning 
of  time,  when  nothing  almost  was  appropriated. 

4.  A  natural  occupant  has  no  estate  of  fee,  freehold,  or  the  like,  which  are 
estates  formed  and  raised  by  municipal  laws,  but  has  only  a  bare  possessicm  to 
keep  or  fi^rsake. 

-  5.  That  land  possessed  by  a  natural  occupant  must  be  without  any  sort  of 
vassalage  of  service,  rent,  condition,  or  other  charge  whatsoever;  for  those  ser- 
vitudes upon  the  land  cannot  be  conceived  without  a  former  right  in  him  that 
laid  them,  but  natural  occupancy  of  things  wherein  none  had  any  former  ri|^t, 
or  having  any,  have  deserted  it }  for  naturally  a  man  can  have  nothing  against 
his  own  will. 

6.  Two  or  more  cannot,  at  the  same  time,  have  severally  plenary  possession, 
that  is,  occupancy,  of  the  same  thing ;  therefore  none  can  have  right  to  that 
by  reason  or  possession,  whereof  another  is  already  possessed  -,  for  then  there 
would  be  two  plenary  possessors  severally  of  the  same  thing  at  the  same  time, 
which  is  impossible. 

And  although  every  nation  has,  by  consent  and  agreement  among  the  people 
of  it,  its  proper  laws  to  guide  and  determine  men's  properties  to  all  things 
capable  of  property  and  ownership,  yet  the  ancientest  nations  of  the  world  have 
no  other  right  against  each  other  to  their  own  countries  and  territories,  than 
this  originu  and  natural  occupancy ;  and  that  nation  that  will  not  admit  a  right 
by  occupancy  to  another  nation  in  the  land  so  possessed  by  it,  must  at  the  same 
time  confess  they  have  no  right  to  their  own,  which  they  hold  but  in  like 
manner. 

They  who  would  be  further  satisfied  concerning  this  kind  of  occupancy,  may 
resort,  for  exactness  above  other  books  upon  this  subject,  to  Mr.  Selden*s  Mare 
Clausymf  lib.  1.  and  to  Hugo  Grotius,  de  Jure  Belli  et  Pacu,  lib.  l.cS.de  ae^ 
guisitione  ariginarid  rerum  ;  and  c.  4.  de  dereHctume  prcumnpid,  d  earn  seculd 
occupatione,  4^;.  > 

1.  By  Civil  Occupancy,  I  mean  such  an  occupancy  either  of  things  immove- 
able, as  lands  3  or  of  things  moveable,  as  is  according  to  institution  and  the 
law  of  the  place,  and  particularly  according  to  the  law  of  England,  as  to  the 
decision  of  ttie  question  before  us. 

2.  By 


in 
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2.  By  tlie  bcw  of  Bngleiid^  there  is  no  occupaacy  by  any  f&noa,  of  any  1606. 
thing  which  another  has  a  present  right  to  possess^  wbetdar  the  itm  of  ihe  laiMl  «ou»sm 
agrees  with  that  of  natural  occupancy. 

Occupancy  by  the  law  must  be  of  things  which  haye  natural  existence^  as  of 
land^  or  of  other  natural  things^  not  of  tfatogs  which  hwt  their  being  and  cvea- 
ticNi  from  laws  and  agreements  of  men }  for  there  is  no  direct  and  immediate 
occupancy  of  a  rent>  a  common,  an  advowson^  a  fair,  a  market,  a  remainder, 
a  dignity,  and  the  like. 

There  can  be  no  occupant  of  any  thing  that  lies  in  grant,  and  cannot  pass 
without  deed,  because  every  occupant  must  claim  by  a  ^e  (Sstite,  and  aver  the 
life  of  ceshty  que  vk»  ( 1 )     .  ... 

And  in  this  the  civil  occupancy  with  us  of  land  agrees  with  natmral  occu- 
pancy, which  must  be  of  a  thing  that  has  natural  exiatdice,  and  not  only  legal. 

But  although  the  occupancy  be  always  of  a  natural  thing,  yet  the*  occupant 
does  thereby  by  the  law  enjoy  several  things,  many  times,  that  have  their  being 
by  law  only;  as  an  occupant  of  land  may  thereby  enjoy  a  common,  occupant  <^ 
a  house  tatoven,  of  the  demesne  lands  of  a  manor,  the  services  and  advowsons 
appendant,  which  are  not  themsdves  natural  things,  but  things  created  by  law,' 
nor  are  they  immediately  and  by  themselves  capable  of  occupancy,  but  with  re- 
ference to,  and  as  adjuncts  of  the  land ;  and  herein  the  civil  occupancy  differs 
fitwi  the  natural. 

And  the  reason  is  clear,  because  the  occupancy  of  the  land,  which  ought  not 
to  lie  void,  does  not  sever  or  separate  any  thingfrom  the  land  which  tibe  law 
has  joined  vrith  it ;  and  if  it  do  not  separate  from  it  that  which  is  joined  with 
it  by  law,  though  that  be  not  capable  of  occupancy  in  itself,  as  an  advowson  or 
common,  it  must  follow  that  such  things  continue  joined  or  bdonging  to  the 
land  as  before,  notwithstancting  the  occupancy  of  kmd. 

In  civil  occupancy,  the  land  in  occupancy  is  charged  with  all  the  servitude 
imposed  by  the  first  lessor  or  by  the  law.  As  1.  To  the  payment  of  .rent ; 
2;  To  be  sulject  to  waste ;  3.  To  forfeiture ;  4.  To  other  conditions,  wherein 
it  differs  fipom  land  whereof  a  man  is  a  natural  occupant.  (2)- 

'  As  to  the  civil  occupancy  of  moveable  things,  which  are  conmionly  termed 
persMud  things  or  goods,  there  are  few  of  those  in  our  law  that  hove  not  a  pro- 
prietor; and  consequently  no  occupant  can  be  of  them  :  thoee  which  fall  under 
occupancy  of  that  kind,  are  for  the  most  part  found  in  things  ferm  nateitr, 
whose  acq[uisition  is  either  per  pMC<tf»OfKm,  as  in  fish,  orpfrofcifpttMi,  as  in  fowl; 
or  per  vendtumem,  by  hunting :  these  do  cedere  occupmUi  cmnmunijure.  (3) 

1.  Hence  it  follows,  by  way  of  inference  and  coroHary,  that  there  can  be 
no  primary  and  immediate  occupancy  of  a  tithe;  for  it  is  ho^  in  its  own  nature 
capable  of  occupancy  more  than  a  rent  or  common  is,  and  is  in  truth  in  Its 
nature  but  a  rent,  it  cannot  pass  by  it^lf,  but  by  deed,  and  as  other  things 
which  lie  iq  grant. 

A  second  &ing  that  follows  out  of  the  former  premises,  is,  that  the  freehold, 
^vur freehold,  is  not  the  thing  whereof  there  is  an  occupancy;  for  the  freehold 
k  not  a  natural  ^ing,  but  has  its  essence  by  the  positive  municipal  law  of  the 
kingdom;  it  cannot,  abstract  from  the  land  in  tnis  matter  of  occupancy,  be 
either  entered  into,  or  possessed.  The  freehold  is  an  immediate  consequent  of 
the  possession ;  for  when  a  man  has  gotten  the  possession  of  land  that  was  void 
of  a  proprietor,  or  other  thing  capable  of  occupancy,  the  law  forthwith  casts 
Ae  freoiold  upon  the  possessor,  to  make  a  sufficient  tenant  to  the  pradpe. 
Therefore 

As  to  the  first  question,  whether  Holden  the  plaint's  entry  upon  the  lessee 
Tavemer*s  possession,  into  the  house,  glebe,  ana  bam,  the  1st  of  March,  1 666, 
and  openly  sairing,  I  enter  and  take  possession  of  this  house,*  glebe^  and  bam, 
and  the  ground  Uiereto  belonging,  and  the  tithes  of  .Wolvey,  in  my  own  name 
and  riffht,  as  occupant  upon  a  lease  made  to  Qiles  Astly  and  his  assigns  for 
three  fives,  by  Dr.  Mallory,  prebend  of  Wolvey,  did>  make  him  occupant  (^  the 

(1)  Co.  Utt.  £  41.  b.  Cr.  £1.  f.7f  1'.  Craw-         (2)  Co.  Utt.  f.  41.  b. 
ley's  C.  p.  50.  no  occapuwy  of  a  rent.  (3)  Bfict.  L  f  •  c»  1. . 

house. 
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hold  cleariy,  this  entry  and  claim  did  not  Qi«ke  Holdca  ocoapaat  «f  Ike 
lome,  land*  or  tithe*  or  of  «py  ef  them. 

.  To  every  occupant  of  land,  or  other  thing  ciqjMble  of  occapancy,  two  thini^ 
eie  Tcquiaiteu  1.  FosMtsion  oi  the  land  which  was  void  and  without  owner. 
3.  Tltahmniigof  the  £reehoil4>  to  avoid  an  abeyaBoe,  which  ia  h^daawettwfaeve 
thepossession  is  not  void^  as  where  it  is. 

lUm  &nt«  that  18  the  possession^  ia  aoquired  hy  the  party,  and  his  act,  but 
the  fieebold  is  Maqvised  by  the  act  of  law,  which  casts  it  upon  the  posacisinn 
as  soon  as  there  is  a  possessor,  or  where  it  finds  a  possessor  when  the  fieeboUi 
iain  none. 

1.  This  claim  and  eatiy  was  in  order  to  gain  the  first  pooscaoioa  of  the  land 
which  was  void ;  but  that  was  impossible  to  be  had,  for  the  ksaee  Taviemer 
had  the  possession  before  he  held  it  then  -,  therefore  Uie  ckiim  was  to  no  end. 
.  2.  8eemidly,  A  man  oannot  be  an  occupant  but  of  a  void  possession,  or  of  a 
peosassion  whkh  himself  has }  but  here  was  no  void  possession,  when  Holden 
entered  and  claimeduis  oocnpsint,  for  the  lessee  was  in  lawful  poisessicn  ci  the 
house  and  bam  and  land,  at  the  time  of  the  entry  and  claim* 

3.  Thirdly,  If  this  entry  and  claim  should  make  Holden  a  legal  occupant, 
which  cannot  be  without  gaining  the  possession,  then  there  would  be  two 
plcnaiy  legal  possessors  of  the  same  thing  at  the  same  time,  Holden  by  his 
entry  and  oiaim,  and  Taie»ner  the  lessee  by  virtue  of  bis  lease ;  hot  that  is 
impoasihie  there  should  be  two  plenary  possessors  of  the  same  thing  at  the  same 
line :  therefore  Hold^a  can  be  no  oocnpaat  by  soch  entry  and  dum, 

4.  This  very  caae  in  every  point  bas  been  resolved  in  the  case  of  SkeUim  and 
Haify  17  Jac.(l)  where  upon  an  ejectment  brought,  a  special  verdict  firand, 
that  the  Bishop  of  Wonester  made  a  lease  to  Sir  WilUam  Wborehood  of  cer- 
tain land  fisr  hts  own,  and  the  lives  of  two  of  his  sons.  Sir  WilUam  ifid  kt 
the.hnd  to  John  MaUett  at  will,  rendering  rentt  and  died  $  Mallett  continued 
the  possession,  not  claaning  as  occupant  $  one  of  Sir  WiUiam*s  sons  entered 
as  OBeapant,  and  niade  a  lease  to  the  plaintiiff  in  the  action :  it  vras  adindged 
that  liallettihe  defendant,  being  in  polsseMion,  the  law  eaat  the  frediold  upon 
Urn  without  claim ;  and  had  he  disclaimed  to  hold  as  occupant,  keeping  the 
poasession,  be  must  have  been  the  occupant ;  for  where  one  entered  tp  the  nse 
of  another,  he  that  entered  was  a^iudged  the  occupant.  (2) 

Which  case  proves  one  may  be  an  occupant  against  end  besides  his  own  in« 
tention,  end  therefore  a  dnim  to  denote  his  intention. 

fi«  To  be  an  occupant  ia  not  necessary ;  and  tenant  for  years,  as  wdl  as  at 
will,  is  oeounaut  by  that  caae. 

Besides  chuming  to  be  occupant,  is  to  daim  to  be  in  possession,  or  to  daim 
the  freehold,  or  both  5  but  the  law  binds  not  a  man  to  claim  that  which  he  has 
dieady;  and  tbiarefiore  he  that  has  possession,  Vid  oocnpies  the  bod,  is  not  to 
daim  possession,  or  to  be  occupant  of  it ;  no  more  is  be  to  deim  a  fneehoU 
which  he  aknady  has,  for  the  bw  has  cast  it  wheie  it  finds  the  possesion ;  ae 
having  both  nosseanoa  and  freehold,  the  law  binds  him  not  to  daim  whni  he 
has. 

fi.  CUmisneffertomabsaright  whschamanhasAptybiit  topieaefve  that 
which  he  baa  from  being  loat :  as  daim  to  a^d  a  descent,  whersby^e  nan  Lad 
loithisni^ttoentar;  aoninanmakeanodaimto  berefoitted,  wh»bynctof 
law  he  is  in  his  remitter. 

As  to  the  second  ^ueatien,  whether  Fmnem  Aedy,  ihfc  ndiet  of  Gilee,  enter- 
ing die  five  and  frwentwth  of  March,  1«67,  i^Km  the  lessee  Twwmer's  poeaea- 
flion,  and  claiming  the  honse,  ^ebe  and-  tithe,  as  oeonpant,  and  the  leame 
Taveraor  attening  to  her,  makes  her  ao  oecupant  of  the  heose,  famd,  or  iitha^ 
Xhe  qnsstion  has  nodnng  in  it  diffephig  from  the  feemer^  but  nnly  tlw  mam- 
naent  5  end  it  is  dear,  the  attoonnent  of  TavnrnBr  the  lessee,  dees  not  dfeekam 

(2)  ChmBberkipt  sad  Ewes,  t  RoIle»  f,  iiX.  Lett.  £. 

his 
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of  his  bdBg^  Id  ponesiioa*  Bendes,  wliniMiag  Att  tcniBt  a  jMdact  omi^Mi^ 
be  nugiit,  coolimittg  «>,  attorn  to  wlKmi  bt  pliMod>  aa  vcU  •&  Attly  laigfal 
^▼e  done  m  his  Hfetime^  yel  still  ceotiaae  the  sstate  dial  was  ia  hioL 

h  felknrs  then  that  l^varner  was  4he  andoohtad  oecnaa^  aliter  Aatlf't 
death,  of  the  house,  land,  and  bam ;  but  whether  he  bad  the  tithe  of  Wobcy 
by  soeh  Ids  oceopancyy  wheteof  Astly  died  stifted,  is  the  difficttk  qoeslion. 

Another  (^uestioQ  will  arise,  when  Tafcmer  the  ksset^  who  had  by  kate  the 
hoose,  bani^  arid  haid^  and  so  founds  and  was  occapani  oartataly  of  those,  whoa 
aftorwafds  Tafemer  Hhe  lessee,  oMMeNsf  H  4nkmwii  tchm  itehaa  snsa  da  €i  ^  j^oe,  I6d7. 
mprmmmt  to  HcAden  the  pkuatifff  and  gare  hini  liinsry  and  saisin  thcieapua^ 
what  shall  be  attderstood  to  pass  by  ttei  word  pnemkm;  if  only  what  was 
leased,  and  fab  estate  tbereiti  as  oecafaat,  and  ttewite  the  lithe,  if  the  tkhe 
accrued  to  him  by  reason  of  being  ocenaant  of  the  land. 

For  if  he  were  ocettpani  of  the  ti^byact  in  law,  by  being  oeaipant  of  the 
land,  it  foiows  not  that  if  he  past  att  his  estate  to  Holden,  in  the  hoasa  and 
land,  and  gam  him  lifery,  that  theiefoie  he  past  his  estate  in  the  lithe,  aar  is 
such  passing  fonnd  to  be  by  deed. 

To  clear  the  way  then  towards  resohing  the  principal  qnaation. 

1.  At  the  time  of  Giks  AsU/s  death,  the  tithes  and  ^  house  and  Uaids 
were  serered  in  interest;  for  the  lessee  Tavemer  had  a  lease  of  the  house, 
glebe,  and  bam,  and  the  tithe  continued  in  Astly. 

2.  This  seversnce  was  equally  the  same,  as  if  the  tithe  had  been  demised  to 
Tavemcry  and  the  house  and  land  had  remained  stttl  in  Astly's  possession* 

3.  Though  the  freehold  of  both  remained  still  in  Astly  at  ids  death,  aoi^ 
withstanding  the  divided  intereat  in  the  land  and  tithe^  yet  tibe  fieehoU  being 
a  tMag,  quateimt  ftedu^d,  not  capable  in  itself  of  oooapaney,  nor  no  natmn£ 
but  a  k^  thing,  which  Uie  law  casts  upon  him  that  is  occapaat,  that  will  not 
concern  the  questions,  either  who  was  occupant,  x»  of  ^M^iat  he  was  oceupant. 

4.  I  take  it  for  clear,  that  a  naked  lithe>  granted  by  itself  par  aa^cr  tie»  and 
the  grantee  dying  without  assignment,  living  eetf «y  fMt  nie,  is  not  capable  of 
occupancy,  more  than  a  rent,  a  common  in  gross,  «ad  advowsonin  gross,  a  Isir, 
or  the  like  are,  it  being  a  thing  lying  in  grant  equally  as  tesa  othen  do« 
Co.  I^tt.  41b.  there  can  be  no  occupant  of  any  thing  which  lies  in  giant,  sflad 
cannot  pass  without  deed.  I  cited  the  place  at  fufi  before,  with  other  aniio^ 
rities  against  occupancy  <tf  a  rent. 

5.  If  a  man  <tie  seised  of  land  which  he  holds  jmr  mder  vie,  and  also  die 
seised  of  rent  held  jmr  miier  vte,  or  of  an  advowson  or  oomaion  in  gross>  held 
by  distinct  grants,  pw  mtttr  tie,  and  the  same  eei#ary  fuc  ete>  or  the  several 
eeshty  viei  (for  that  will  not  dlflfer  the  case)  living :  though  the  grantee  died 
seised  of  a  freehdd  in  these  several  things,  I  conceive  that  he  who  enters  Into 
tiie  land  first,  after  his  death,  wiH  be  occupant  of  the  land  which  was  capable 
of  occupancy,  but  neither  of  the  tithe,  advowson,  nor  common^  a4ich  are  aal 
capable  of  occupancy,  and  have  no  more  cch/ertote  with,  dspeadenee  upon>  nor 
relation  to,  the  land,  than  if  they  had  been  granted  piir  mier  oie,  to  another, 
who  had  happened  to  die  in  like  manner  as  tl^  grantee  of  the  land  did. 

And  that  which  has  intricated  men  in  this  matter,  has  been  a  oonecpdon 
taken  up,  as  if  the  occupant  had  for  his  object  in  being  ocoapaat,  the  AreehoM 
arlifdi  the  tenant  died  seised  of,  which  is  a  mistake  $  for  the  subjeet  and  iMed 
of  Ae  occupant  are  only  sueh  tldngs  whidi  are  capable  of  oeeupaacy,  not  tl^^ 
which  are  not,  and  not  the  frediokl  at  all,  into  wMch  he  neither  dses,  nor  can 
enters  but  the  law  casts  it  immediately  upon  him  that  has  made  himself  ooou* 
pant  (^  Hie  land  or  other  real  thing  whereof  he  is  occupant,  that  there  may  be 
a  tenant  to  the  prmdpe.  But,  as  was  well  observed  by  my  brotlier  Wilmovp^ 
no  frcedpe  lies  for  setting  oat  tithe  at  common  law ;  and  I  doi^  not>  by  the 
statote  of  32  H.  8.  c.  7.  though  Sir  Edward  Coke  in  his  Litt.  f.  159.  a.  seeuM 
to  be  of  opinion,  that  a  man  may  at  his  flection  have  remedy  for  withholding 
fi^,  after  that  statute,  by  action,  or  in  the  Beclesiastica]  Court ;  by  that  sta- 
tute doobiless  he  has  for  the  title  of  tithe  as  for  title  of  land,  or  for  the  taUag 
of  them  away,  but  not,  peAaps,  for  net  seitiag  them  out. 

6.  When 
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1668.  6.  When  •  Mfcnaoe  theMfone  is  oaee  made  of  (lie  laa4  and  tUhft,  it  is  as 

Hos.»Bir       OMMia  aevetaiMae  of.them,  thoagk  the  tithe  remain  ia  Astly's  ppsaessiop,  as  if 
^  he  had  kaaed  the  land  tq  Taveroer^  and  the  tithe  to  another ;  if  then^  Tavemer, 

becoming  occupant  of  the  land,  should  have  had  nothing  in  the  tithe  leased  to 
another,  as  the  land  was  to  him,  no  more  shall  he  have  the  tithe  remaining  in 
Aftly  himself  at  his  death. 

Still  we  must  remember,  the  ground  insisted  on,  that  no  occupancy  be;gios 
with  the  fireehold,  but  beg^  by  possessing  the  land  or  other  real  thing,  which  was 
▼oid  and  owneriess ;  and  that  oy  act  of  law  the  freehold  is  cast  upon  the  pjw- 
sessor,  either  entering  where  the  possession  was  void,  or  being  in  poaseaaiaii 
when  tenant  pur  outer  vie  died,  either  as  lessee  for  years,  or  at  will  to  tenant 
pur  aiUervk;  for  the  law  equally  casts  the  freehold  upon  him*  as  was  resolved 
in  Chamherkyne  and  Eures  case,  lepcMrted  by  Serjt.  KoUe  and  others.  Second 
Part,  f.  151.  Letter  E.  and  in  Castle  and  Dod's  case,  5  Ja.  Cro.  f.  200. 

Therdbre,  after  such  severance  made  by  the  tei^t,  pur  outer  vie,  the  land 
and  tithe  are  as  distinct  and  sundered  ftxym  each  other,  as  if  tenant  pur  auier 
ot^.had  held  them  by  distinct  grants,  w  leased  them  to  distinct  persons. 

In  the  next  place  I  shall  agree. 

That  the  occupant  of  a  house  shall  have  the  estovers,  or  way  pertaiaing  to 
such  house ;  the  occupant  of  the  demesne  of  a  manor  or  of  other  land,  shall 
have  the  advowscm  appendant,  or  villein  regardant  to  th/e  manor  or  coaunon 
belonging  to  the  land,  and  the  services  of  the  manor  not  severed  hosa  the  de- 
mesne bdfore  the  occupancy. 

For  a  possessor  of  a  house,  land,  tlemesne  of  a  manor,  as  occupant,  does  not 
by  such  his  possession  sever  any  thing  belonging  to  the  land,  house,  or  demesne, 
more,  than  the  possessor  by  any  other  title  than  occupancy  does ;  and  if  they 
be  not  severed,  it  follows  they  must  remain  as  before  to  the  possessor  of  that  to 
which  they  pertain. 

.So  If  a  manor,  being,  an  entire  thing,  consisting  of  demesnes  and  aervices, 
which  are,  parts  constituent  ,of  the  manor,  the  possessing  and  occupancy  of  the 
demesnes,  which  is  one  part,  can  make  no  severance  of  the  services  from  the 
entire,  and  therefore  the  occupant  has  all.  And  these  things,  though  primarily 
there.can.be  no  occupancy  of^them,  being  things  that  lie  in  grant,  and  pass 
not  without  deed ;.  yet  when  they  are  adjuncts,  or  pertaining  to  land>  they  pass 
by  livery  only  without  deed. 

Whatsoever  passeth  by  livery  of  seisin,  either  in  deed  or  in  law,  may  pass 
without  deed ;  and  not  only  the  rent  and  services,  parcel  of  the  manor,  shall, 
with  the  demesnes,  as ,  the  more  principal  and  worthy,  pass  by  livery  without 
deed  5  but  all  things  regardant,  appendant,  or  appurtenant  to  the  manor,  as 
incidents  or  adjuncts  to  the  same,  shall,  together  with  the  manor,  pass  without 
deed,  without  saying  cum pertinentm.(l)  And  if  they  pass  by  livery,. which 
must  be  of  the  Und,  they  must  likewise  pass  by  any  lawful  entry  made  into  the 
land ;  and  such  the  entry  .of  the  occupant  is. 

But  as  by  occupancy,  of  the  demesne  lands  of  a  manor,  the  services  are  not 
severed,  so  if  they  be  severed  at  the  time  when  the  occupancy  happens,  that 
shall  never  of  itself  unite  them  again. 

Now  in  the  case  before  us,  the  tithe  is  neither  appendant  nor  appurtenant, 
or  any  soprt  qf  a^unct  to  the.  glebe  or  house,  nor  are  they  tQ  the  tithe  j  nor  will 
a  lease. and  livery  of  the  glebe  dmply  with  the  appurtenances,  pass  the  tithe  at 
aU,  nor  a  grant  of  the  tithe  pass  the  glebe ;  nor  are  either  of  tuem  constituent 
parts  of  the  prebend  or  rectory,  as  the  services  are  of  a  manor ;  for  a  total 
severance  of  the  services  and  demesne  destroy  the  manors  but  a  severance  of 
the  tithe  or  glebe  will  not  destroy  the  rectory,  more  than  the  severance  of  a 
manor,  parcel  o£  the  possesions  of  a  bishopric,  will  destroy  the  bishopric; 
for  the  glebe  and  the  tithe  are  but  several  possessions  belonging  to  the  rec- 

But  it  is  true,  that  in  the  £ase  before  us,  and  like  cases,  ^^'ent  of  the  nre- 
be^dary  or  of  the  rectory,  undcum  terrdglebaUy  et  dedmis  de  jroolney,  the  tithe 
which,  alone  cannot  pass  without  deed,  passes  by  livery  of  the  rectory ;  and  so 

(1)  Co.  Lilt,  f.  m.  8  Sect  185. 
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pastes,  that  though  the  deed  mention  the  tHhe  to  be  passed,  yet  if  livery  be  1668. 
not  given,  which  must  be  to  pass  the  land,  the  tithe  wiU  not  pass  by  the  deed  j  volobn 
l^ecaiise  the  intention  of  the  parties  is  not  to  pass  them  severally,  but  tm^  cum.  ** 

uidtogether.(l) 

Therefore  the  tithe  in  such  case  must  pass  in  time  by  the  livery,  which  did 
not  pass  without  it,  though  granted  by  the  deed. 

1  et  it  is  a  question  whether  in  such  case  the  tithe  passes  by  the  liverv  or 
by  the  deed ;  for  though  the  passing  it  by  deed  be  suspended  by  reason  of  the 
intention  to  pass  the  limd  ana  tithe  together,  and  not  severally,  it  follows  not, 
Init  that  the  tithe  passes  by  the  deed  where  livery  b  given,  though  not  until 
livery  given. 

If  a  man  be  seised  of  a  tenement  of  land,  and  likewise  of  a  tithe,  and  agree 
to  sell  them  both,  and  without  deed  give  livery  in  the  tenement  to  the  bargainee 
in  name  of  it,  and  of  the  tithe;  I  conceive  the  tithe  dqes  not  pass  by  that 
livery. 

But  a  prebendary  or  churchman  cannot  now,  by  the  statute  of  13  £1.  10. 
make  a  lease  <tf  the  possessions  of  his  prebend  without  deed. 

A  prebend  or  rectory  b  in  truth  neither  the  glebe  nor  tithe,  nor  both  ^  for 
the  (me  or  the  other  may  be  recovered,  and  mi^t  at  common  law  have  been 
aliened,  the  rectory  remaining.  But  the  rectory  is  the  church  parochial, 
whereof  the  incumbent  takes  the  cure  and  seisin  by  his  induction  after  his  in- 
stitution, which  is  his  charge,  and  without  other  seisin  than  of  the  ring  or  key 
of  the  church  door.  By  induction  into  the  rectory,  the  parson  is  seised  of  all 
the  possessions  belonging  to  his  rectory,  of  what  kind^soever. 

IBSit  though  by  the  name  of  the  rectory,  the  possessions  belonging  to  it,  of 
what  nature  soever,  actually  vest  in  the  incumbent  upon  induction,  and  may 
pass  from  the  prebendary,  by  livery  of  the  prebend  or  rectory,  to  his  lessee, 
according  to  the  parties*  intention. 

Yet  it  follows  not  that  therefore  an  occupant,  who  can  be  occupant  but  of 
some  natural  and  permanent  thing  as  land  is,  should,  by  being  occupant  of 
that  whereof  occupancy  may  be,  have  thereby  some  other  thing  heterogene  to 
the  nature  ci  land,  and  not  capable  of  occupancy,  as  a  tithe  is,  being  neither 
appendant  nor  appurtenant,  nor  necessary  part  of  that  whereof  he  is  occupant ; 
nor  will  it  foUow,  that  because  by  giving  seisin  of  the  rectory,  the  tithe  and 
glebe  belonging  to  it  will  pass,  that  then^re  giving  livery  of  the  glebe  will 
pass  the  tithe.  For  it  is  oDservable,  that  if  a  man  be  tenant  in  tail  of  a  manor 
to  which  an  advowson  is  appendant,  or  of  a  tenement  to  which  a  common 
is  belonging,  and  discontinue,  the  issue  in  tail  shall  never  have  the  advowson 
or  common  until  he  has  recontinued  the  manor  or  tenement. 

But  if  a  man  be  seised  in  tail  of  a  rectory,  consisting  of  glebe  and  tithe,  and 
discontinue  it,  after  the  death  of  tenant  in  tail,  the  heir  in  tail  shall  have  the 
tithe  which  laid  in  grant,  but  must  recover  by  formedon  the  rectory  and  glebe. 
This  was  agreed  in  this  court  in  a  case  between  Christopher  Baker  and  Searl(2) 
in  ejectment,  upon  a  demise  by  the  Earl  of  Bedford  of  the  rectory  of  D.  and 
ie  deamu  uuk  provenientiinu,  for  lives  of  three  other  persons  5  and  that  case 
seems  to  admit  an  occupancy  of  the  tithe,  the  question  being  concerning  the 
tithe  only. 

The  next  question  will  be,  that  if  Tavemer,  bdng  occupant  of  the  house 
and  land,  shall  not  have  the  tithe  whereof  Astly  was  in  possession  at  the  time 
of  his  death.  What  shall  become  of  this  during  the  lives  of  the  Ce$tuy  que  vies  f 
Which  is  the  hard  question. 

And  as  to  this  question. 

If  a  rent  be  granted  to  A.  for  the  life  of  B.,  and  A.  die,  living  B.  I  con- 
ceive this  rent  to  be  determined  upon  the  death  of  A.  equally  as  if  granted  to 
him  for  his  own  life.  I  say  determined,  because  it  is  not  properly  extin- 
guished, nor  is  it  suspended. 

For  extmguishment  of  a  rent  is  properly  when  the  rent  is  absolutely  con-. 

(1)  Brown,  t  f.  201.  RowUt  and  'Matm't  case. 
(i)  Cro.  £1.  f.  407.  p.  19.  Baker  and  SearVs  case« 
•  VOL.  I.  0  0  vcyed 
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1668.  teyed  to  bim  Who  bftt  the  land  out  of  which  the  rent  iiMoes,  or  lite  ktid  it  eon- 
BotDBff       yeyed  to  him  to  whom  the  rent  is  granted. 

And  suspension  of  a  rent  is  when  dther  the  rent  or  land  are  so  coufeywl, 
not  absolutely  and  finally,  but  for  a  certain  time,  after  which  the  rent  will  be 
again  revived. 

The  reasons  why  it  is  determined  are,  because  a  thing  so  granted,  as  none 
can  take  by  the  grant,  is  a  void  grant,  that  is,  as  if  no  such  gnmt  had  been. 
Therefore  a  grant  to  the  bishop  of  L.  and  his  successors,  when  there  is  no 
bishop  in  being  at  the  time  j  or  to  the  dean  and  chapter  of  Paul's,  or  to  the 
mayor  and  commonalty  of  such  a  place,  when  there  is  no  dean  or  mayor  living 
at  the  time  of  the  grant,  is  a  void  grant  5  that  is,  as  if  it  had  not  .been ;  thongfa 
such  a  grant,  by  way  of  remainder,  may  be  good.  By  the  same  reason  it 
follows,  that  when  any  thing  is  so  granted,  that  upon  some  contingent  happen* 
ing,  none  can  take  by  the  grant,  nor  possibly  have  the  thing  granted,  both 
the  grant  and  thing  granted,  must  necessarily  determine ;  for  what  difference 
is  there  between  saying  that  rent  can  no  longer  be  had,  when  it  is  determined 
by  his  death  for  whose  life  it  was  granted,  and  saying  none  can  longer  hstve 
this  rent  when  it  determines  by  the  death  of  the  grantee  ptr  outer  vtef  xFor 
there  is  no  assignee,  occupant,  or  any  other,  can  possibly  haTe  it  5  and  it  is 
therefore  determined. 

In  an  action  of  trover  and  conversion,  brotight  by  Salter  against  Botder,{\) 
the  defendant  justifies  for  that  one  Robert  D^h  w«  seised  in  fee  of  twenty 
acres  in  Stansted,  and  granted  a  rent-cbarge  to  another  Robert  Bash,  his  ex- 
ecutors and  assigns,  during  the  life  of  Frances/  the  grantee's  wife,  of  sixteen 
pounds  per  annum.  The  grantee  dies,  and  Frances  his  wife,  takes  letters  of 
administration  5  and  the  d^endant,  as  her  servant,  and  by  her  command,  took 
a  distress  in  the  said  twenty  acres,  for  rent  arrear,  and  impounded  them ;  and 
traverses  the^  conversion  and  taking  in  other  manner. 

Upon  demurrer  to  this  plea,  all  the  court  bdd  the  plea  to  be  bad,  and  gave 
judgment  for  the  plaintiff. 

1 .  Because  the  rent  was  detennined  by  the  death  of  the  grantee,  because 
no  occupant  could  be  of  it. 

2.  Because  the  feme  was  no  assignee  by  her  taking  of  administratioB. 

3.  None  can  make  title  to  a  rent  to  have  it  against  the  terre-tenant,  unless 
he  be  party  to  the  deed,  or  make  sufficient  title  under  it. 

The  same  case  is  in  Moore,  907,  reported  to  be  so  adjudged,  because  tiie 
rent  was  determined  by  tiie  death  of  the  grantee.  And  Pophaii  said,  that  if 
a  rent  be  granted  pur  outer  vie,  the  remainder  over  to  anoth^,  and  the  grantee 
die,  living  Cerivy  que  vie,  the  remainder  shall  commence  forthwith ;  because 
the  rent  tor  life  determined  by  the  death  of  the  grantee :  which  Int'case  is 
good  law ;  for  the  particular  estate  in  the  rent  must  determine  when  none 
could  have  it  5  and  when  the  particular  estate  was  determined,  the  remainder 
took  place. 

And  as  the  law  is  of  a  rent,  so  must  it  be  of  any  thing  which  lies  in  grant, 
as  a  several  tithe  does,  whereof  there  can  be  no  occupant,  when  it  is  granted 
pur  outer  tiie,  and  the  grantee  dies  in  the  life  of  Cetfiry  que  vie. 

This  is  further  cleared  by  a  case  in  20  H.  6.  f.  7.  A  man  purchased  of  an 
abbot  certain  land  in  fee-farm,  rendering  to  the  abbot  and  his  successors, 
twenty  pounds  yearly  rent :  if  all  the  monks  die,  this  rent  determined,  because 
there  is  none  tiiat  can  have  it.  It  lies  not  in  tenure,  and  therefine  cannot 
escheat  3  and  though  new  monks  may  be  made,  it  must  be  by  a  new  creation 
wholly. 

This  case  agrees  exactly  with  the  grant  of  a  rent  or  other  thing  which  lies 
in  grant,  pur  outer  tie,  the  grantee  dying,  tiie  rent  determines,  though  it  were 
a  good  grant,  and  enjoyed  at  first,  yet  when  after  none  can  have  it,  it  is  det»- 
mined.  So  was  the  rent  to  the  abbot  and  his  successors  a  good  rent,  and  well 
enjoyed.  But  when  after  all  tiie  convent  <fied,  so  as  none  coM  have  the  rat, 
for  the  body  politic.was  destroyed,  the  rent  detennined  absolutely. (2) 

(!')  Cra.  £1.  901«  dinary,  ex  officio,  shall  dte  to  pay  the  tithes, 

(t)  In  vacancy  of  a  parson  or  yicar,  the  or-     Fitz.  N.  Br.  ConsalttUion,  G.  ' 
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By  this  I  Md  it  efear^  that  if  a  man  demise  lattd  to  aoodier  and  his  heirs,  1668. 
kmbekdmn  pur  outer  vie,  or  grant  a  rent  to  a  man  and  bis  heirs  pur  mter  vie,  boldbn 
though  the  hat  shdl  hkre  this  liuid  or  rent  after  the  grantee's  death,  yet  he 
has  it  not  as  a  special  occupant  (as  the  common  expression  is)  ;  for  if  so,  such 
heir  were  an  occnpant,  which  he  is  not,  for  a  special  occupant  must  be  an  oc- 
cupant ;  bnt  he  takes  it  as  heir,  not  of  a  fee,  but  of  a  descendible  freehold ; 
and  not  by  way  of  limitation,  as  a  purchase,  to  the  heir,  but  by  descent ; 
though  some  opinions  are  that  the  heir  takes  it  by  special  limitation ;  as  when 
an  estate  for  lire  is  made,  the  remainder  to  the  right  heirs  of  J.  S.  the  heir  takes 
it  by  special  limitation,  if  there  be  an  heir  when  the  particular  estate  ends. 
But  I  see  not  how,  when  land  or  rent  is  granted  to  a  !man  and  his  heirs,  pur 
Muter  vie^  the  heir  riiould  take  by  special  limitation  after  the  ^grantee's  death, 
when  the  whole  estate  was  so  in  the  first  grantee,  that  he  might  assign  it  to 
whom  he  pleased ;  and  so  he  who  was  intended  to  take  by  special  limitation 
after  the  grantee's  death,  should  take  nothing  at  all. 

Bot  to  inherit  as  heir  a  descendible  freebiM,  when  the  father  or  other  an- 
cestor had  not  disposed  it,  agrees  with  the  ancient  law,  as  appears  by  Bracton, 
which  obiter  in  argmnentHs  denied  in  ffalmghams  case. 

Si  autemjiat  donatio  sic,  ad  vitam  donatorii  donatorio  et  karedibus  wit,  »  do- 
natoritts  pretmoriatur,  hasredei  ei  suecedent,  tenendum  ad  vitam  donatoris,  etper 
auiiam  mortis antecessoris  recuperalnmt  qui  obik  ut  defeodo.(l) 

Here  it  is  evident  that  land  granted  to  a  man  and  his  heirs  for  the  life  of 
the  grantor,  the  grantee  dying  in  the  life  of  the  grantor,  the  heirs  of  the  grantee 
were  to  succeed  him,  and  sbonid  raoover  by  a  writ  of  mordancester  in  case  of 
abatement  (which  infallibly  proves  the  heir  takes  by  desoent),  who  died  seised 
as  of  a  fee,  but  not  died  seised  in  fee. 

1.  Henee  I  oondnde,  that  if  a  man  die  seised,  pur  auter  vie,  of  a  rent, 
a  tidie,  an  advowson  in  gross,  common  in  gross,  or  other  thin^  whereof  there 
can  be  bo  occupancy,  either  directly  or  by  consequence,  as  adjuncts  of  some- 
thing else  by  the  death  of  the  grantee ,  in  all  these  cases  the  grant  is  deter- 
mined, and  die  interest  stands  as  before  any  grant  made; 

2.  If  any  man  die  seised  of  land,  pur  auter  vie,  as  also  of  many  of  these  things 
in  grass,  per  auter  vie,  by  distinct  grant  from  the  land,  the  occupant  of  the 
land  shall  have  none  of  these  things,  but  they  are  in  the  same  state,  an^  the 
grants  determine  as  if  the  grantee  had  died  seised  <^  nothing  whereof  there 
could  be  any  occupancy. 

But  I  must  Bemember  yon,  that  in  this  last  part  of  my  discourse,  where  I 
said,  that  if  a  rent,  a  tithe,  a  common  or  advowson  in  gross,  or  the  like,  lying 
in  grant,  were  granted  par  auter  vie,  and  the  grantee  died,  living  cestuy  que 
vie,  that  these  grants  were  determined ;  my  meaning  was,  and  is,  where  such 
rent,  tithe,  or  other  things,  are  singly  granted,  and  not  where  they  are  granted 
together  with  land,  or  any  other  thing  out  of  which  rent  may  issue^  with  re- 
servation of  a  rent  out  of  the  whole. 

For  although  a  rent  cannot  issue  out  of  things  which  lie  in  grant,  as  not 
distrainahle  in  their  nature,  yet  being  granted  together  with  hmd,  with  reser- 
vatkm  of  a  rent,  though  the  rent  issue  properly  and  only  out  of  the  land,  and 
not  oat  oi  those  things  lying  in  grant,  as  anpears  by  Littleton ;  (2)  yet  those 
are  part  of  the  consideration  for  payment  of  the  rent,  as  well  as  the  land  Is. 

In  such  case  when  the  rent  remains  stidl  payable  by  the  occupant,  it  is  un- 
reasonable that  the  grant  should  determine  as  to  the  tithe,  or  as  to  any  other 
thing  lying  in  grant,  wUch  jpassed  with  the  land  as  part  of  the  consideration 
for  which  the  rent  was  payable,  and  remain  to  the  lessor  as  before  they  were 
granted  -,  for  so  the  lessor  gives  a  consideration  for  paying  a  rent  which  he 
ci^oys,  and  has  notwithstanding  the  consideration  given  back  again. 

And  this  is  the  present  case,,  being  stript  and  singled  from  such  things  as 
intricate  it :  that  Dr.  MaUwy,  prebendary  of  the  prebend  of  Woohiey,  consist- 
ing of  glebe  land,  a  house,  bams,  and  tithe  of  Woolney,  and  thereof  seised  in 
the  right  of  his  prebend,  makes  a  lease  to  Astly  of  the  prebend,  wid  cum  the 

(1)  Bract  1.  2.  de  ac^hrendo  rentm  dminico,  c.  9.  (t)  Co.  Litt.  f.  142.  a.  144.  a. 
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1666.      .  glebe,  house,  barn,  and  tHhe  for  throe  lives,  tendering  the  accoslomed  and 

dent  rent  of  5L  I2s. :  Astly  demised  to  Tavemer  the  house,  giebe,  and  bam 
for  a  year,  reserving  twenty  shillings,  and  dies,  the  cestmf  que  vies  linng. 

As  I  concluded  before,  Tavemer  is  occupant  of  the  house,  barn,  and  glebe- 
land,  and  consequently  liable  to  pay  the  whole  rent,  being  5/.  12f.  yearly, 
though  the  land,  house,  and  bam  be  found  of  the  yearly  value  of  twenty  sbu- 
lings  only ;  but  because  the  rent  cannot  issue  out  of  the  tithes,  or  things  tbaX 
lie  in  grant,  it  issues  only  out  of  the  house,  bam,  and  land  which  may  be  dia- 
trained  on. 

2.  If  Tavemer,  being  occupant  of  the  land,  shall  not  have  the  tithes 
which  remained  in  Astly,  according  to  his  lease  for  three  lives  at  the  time  of 
his  death,  and  whereof  by  their  nature  there  can  be  no  direct  occupancy:  It 
follows,  that  the  lease  made  by  Dr.  Mallory  is  determined  as  to  the  tithes,  for 
no  other  can  have  them ;  yet  continues  in  force  as  to  the  land  and  house,  and 
all  the  rent  reserved,  which  seems  strange,  the  land  and  tithes  being  granted 
by  the  same  demise  for  three  lives,  which  still  continue :  yet  the  l«tse  to  be 
detennined  as  to  part. 

3.  Though  the  rent  issue  not  out  of  the  tithe,  yet  the  tithe  was  as  well  a 
consideration  for  the  pa3rment  of  the  rent,  as  the  land  and  houses  were  $  and  it 
aeems  unreasonable  that  'the  lessor.  Dr.  MaUfMy,  should  by  act  in  law  have 
back  the  greatest  consideration  granted  for  payment  of  the  rent,  wliidi  is  the 
tithe,  and  yet  have  the  rent  wholly  out  of  the  land  by  act  in  law  too,  whidi 
-cannot  yield  it. 

4.  Though  Dr.  Mallory  could  not  have  reserved  a  rent  out  of  ihe  tithe  only, 
to  bind  his  successor  upon  a  lease  for  lives,  more  'than  out  of  a  fair,  thongfa  it 
were  as  the  ancient  rent,  and  had  been  usually  ansvirered  for  the  £ur  ^  as  is 
resolved  in  JeweU,  bishop  of  Sotmbi's  case :  yet  in  this  case,  where  the  tithe 
together  with  land,  out  of  which  rent  could  issue  was  demised  for  the  acGO»- 
tomed  rent,  the  successor  could  never  avoid  the  lease,  either  in  the  whole,  or  as 
to  the  tithe  onlv. 

This  seems  clear  by  the  statute  of  13  Eliz.  cap.  10.  which  says,  all  leases 
made  by  any  spiritual  or  ecclesiastical  persons,  having  any  lands,  tenements, 
tithes  or  hereditaments,  parcel  of  the  possessions  of  any  spiritual  promotioii, 
other  than  for  one  and  tv^enty  years,  or  three  Uves,  idiereupon  the  aocos- 
tomed  yeariy  rent,  or  more,  shall  be  reserved,  shall  be  void. 

Whence  it  is  apparent,  this  statute  intended  that  leases  in  some  sense  on^bt 
be  made  of  tithes  ror  one  and  twenty  years,  or  three  lives,  and  an  ancient  rent 
reserved ;  but  of  a  bare  tithe  only  a  rent  could  not  be  reserved,  aooording  to 
Jexoelts  case :  for  neither  distress  nor  assise  can  be  of  such  rent,  though  an 
assise  may  be  deportione  decimarwn,  as  is  clear  by  the  Lord  Dyer,  7 £.  6.  (I) 
and  the  difierence  rightly  stated. 

Therefore  a  lease  of  tithe  and  land,  out  of  which  a  rent  may  issoe,  and  the 
accustomed  rent  may  be  reserved,  must  be  good  within  the  intenticm  of  the 
^statute,  or  tithe  coiud  in  no  sense  be  demis&l. 

5.  Tavemer  the  lessee  being  occupant  here  by  his  possession  becomes  sub- 
ject to  the  payment  of  the 'rent,  to  waste,  to  forfeiture,  conditions  and  all 
things  that  Astly  the  lessee,  or  his  assignee,  i£  he  had  made  any,  had  been  sub- 
ject to :  also 

He  must  claim  by  a  que  estate  from  Astly,  he  must  aver  the  life  of  cesb^  que 
vie,  so  as  he  becomes,  to  all  intents,  an  assignee  in  law  of  the  first  lessee. 

6.  Without  question,  the  occupant  being  chargeable  with  the  rent,  shall  by 
equity  have  the  tithe,  which  was  the  principal  consideration  for  payment  of  the 
rent,  when  no  man  can  have  the  benefit  of  the  tithe  but  the  lessor.  Dr.  Mal- 
lory, who  gave  it  as  a  consideration  for  the  rent,  which  he  must  still  have. 
Therefore, 

I  conceive  the  reason  of  law  here  ought  necessarily  to  fbUow  the  reason  of 
equity ;  and  that  the  occupant  shall  have  the  tithe,  not  as .  being  immediate 
occupant  of  the  tithe  whereof  no  occupancy  can  be,  but  when  by  his  possession 

* 

(1)  JcwtlVt  case,  5  Rep. 
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of  the  land  he  becomes  occnpant^  and  the  law  casts  the  freehold  upon  hiin,  he  1668. 
likewise  thereby  becomes  an  assignee  in  law  of  Astly's  lease  and  mterest^  and  boldbw 
consequently  of  the  tithe.  ^  «* 

An  ancient  rent  reserved  within  the  statute  of  1  or  13  ofthe  Queen  upon  a  lease 
of  one  and  twenty  years,  or  three  lives,  is  by  express  intention  of  that  statute 
a'  rent  for  public  use  and  maintenance  of  hospitality  by  churchmen,  as  is  re- 
solved in  Elsemere*%  case,  the  5  Rep.  and  therefore  if  the  lessee  provide  not  an 
assignee  to  answer  the  rent  to  the  successors  of  the  lessor  for  the  ends  df  that 
law,  the  law  will  do  it  for  him,  and  none  fitter  to  be  so  than  the  occupant,  in 
ease  of  a  lease /wr  outer  vie,  as  this  is. 

And  if  the  occupant,  being  assignee,  have  passed  all  his  estate  and  interest  to 
the  plaintiff,  the  plaintiff  luis  good  cause  ot  action  for  the  tithe  converted  by 
the  defendant. 

£.  22  Car.  2.  judgment  for  the  defendant.    Three  justices  against  the 
justice. 


H.  20  Car.  2.    B.  R. 

Croucher  v.  Collins.    [1  Sa.  136.]    2  Keb.  319.    4  Gw.  1576. 


AcMtooiUmC 


OOIXH 


Southampton  7  "DE  it  remembered,  that  heretofore,  to  wit,  in  the  term  of  ^derwoodcot 

to  wit.      3  -"-^  the  Holy  Trinity  last  past,  befope  our  lord  the  King  at  ^^  J^  f^ 
Westminster,  came  Henry  Cnmcher,  of  the  parish  of  Corhampton,  in  the  fencing  of  com 
county  aforesaid,  esquire,  who  sues  in  this  behalf  as  well  for  our  lord  the  King  in  general, 
as  for  himself,  by  Charles  Ballett,  his  attorney,  and  brought  here  into  the  court  ^bereof  tithes 
of  our  said  lord  the  King  then  there,  his  certain  bill  against  William  Collins^  ^^t    id'or 
esquire,  proprietor  of  the  rectory  of  the  parish-church  oi  Corhampton  aforesaid,  otfaerwiae  dis- 
as  he  asserts,  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  trespass  and  posed  of,  should 
contempt ;  and  there  are  pledges  of  prosecuting,  to  wit,  John  Doe  and  Richard  be  diachsjrged 
Roe;  which  said  bill  follows  in  these  words,  that  is  to  say :  Southampton,  to  ^^^^'^!°^^*a 
wit,  Henry  Croucher,  of  the  parish  of  Corhampton,  in  the  county  aioresaid,  ^^  unreMonT 
esquire,  who  sues  in  this  behalf  as  well  for  our  lord  the  King  as  for  himself,  |j,]e ;  tecuMii 
complains  of  William  CoUins,  esquire,  proprietor  of  the  rectory  of  the  parish-  it  were  used  for 
church  of  Corhampton  aforesaid,  as  he  asserts,  being  in  the  custody  of  the  feMiag  the 
marshal  of  the  Marshalsea  of  our  lord  the  King,  before  the  King  himself,  of  a  ^^^*  ^'""^ 
plea,  wherefore  he  prosecuted  a  plea  in  the  court-cfaristian,  after  his  said  Ma-  '^'^ 
jesty*s  {m>hibition(l)  to  the  contrary  thereof  first  directed  and  delivered  to 

him, 

(1)  Thts  action  is,  in  notion  of  law,  found-  .  bition  issued  against  him  returnable  in  the  K. 
ed  upon  an  attachment  against  the  defendant,  B.  or  C.  B.  (see  the  form  Reg.  33.  b.)  where- 
for  a  contempt  in  proceeding  after  a  writ  of  on  the  party,  who  sued  out  the  writ  of  pro- 
prohibition  has  been  served  upon  him.  But  hibition,  might  declare  to  recoTer  the  da- 
it  ix  a  mere  fiction,  used  for  the  purpose  of  mages  be  had  sustained  by  the  defendant's 
trying  with  greater  certainty,  whether  the  obstinacy.  If  Rep.  58.  LangdaU^B  case.  Sir 
inferior  court  ought  to  proceed  farther  in  the  Edward  Coke  in  tiie  same  report  says,  the  at* 
suit.  The  defendant  is  not  in  fact  served  tachment  is  oniy  a  judicial  writ;  but  this 
with  a  writ  of  prohibition,  and  therefore  appears  to  be  a  mistake;  it  seems  certain  that 
has  not  in  &ct  incurred  any  contempt  for  it  is  an  original  writ  It  begins,  as  oripnal  writs 
a  disobedience  of  it.  But  this  matter  is  al-  do,  with  '  <t  A.  B^feeerU  te  securwii,  Ifc.  tune 
leged  for  form*s  sake,  to  entitie  the  plaintiff  pone,  ^c'  Re^  35.  a.  1  Bosan.  and  Pull.  ISl. 
to  demand  damages  of  the  defendant,  and  Jefferton  v.  Buhop  of  Durham,  But  tlie  mo- 
thereby  to  pve  the  action  the  requisites  of  a  dem  practice  is  to  file  a  suggestion  in  court, 
suit.  *  The  supposed  contempt  however  is  tiie  stating  the  nature  of  the  case,  and  the  pro- 
reason  of  its  being  a  am  tarn  action ;  because  ceedings  in  the  court  below,  and  concluding 
it  is  an  established  rule,  that  in  every  case  of  with  a  prayer  for  a  prohibition.  See  the 
a  contempt  to  the  king,  the  action  roust  be  as  Books  of  Entries,  tit.  Prohibition,  passim.  If 
well  to  answer  the  king  as  tiie  party  suing.  the  suggestion  be  to  stay  a  suit  in  the  eccle- 
Moor,  64.  This  fiction  seems  to  have  been  siasticai  court  for  subtraction  of  tithes  or  other 
derived  from  the  ancient  practice  in  prohibi-  ecclesiastical  dues,  it  must  be  proved  by  two 
tinn.  For  it  is  said,  that  formerly  the  coorta  witnesses  by  virtue  of  stat.  2  and  3  Edw.  6. 
of  common  law  could  not  grant  a  prohibition  c.  13.  s.  14.  But  this  statute  only  extends 
in  any  case,  unless  the  ptfty  were  in  con-  to  tithes  payable  dejure,  and  not  to  such  as 
tempt  for  proceeding  after  he  was  served  with  are  against  common  right.  2  Inst.  669.  So 
an  original  writ  of  prohibition  out  of  Chan-  it  is  said,  that  proof  is  not  nece^ry  where 
eery,  and  an  alias  and  pluri€$,  directed  to  the  suggestion  is  in  the  ne^tive ;  as  that  the 
him.    In  that  case  an  attachment  sur  prohi-  parsonage  is  not  impropnate ;  or  that  ti>e 
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him,  for  this,  to  wit,  that  whereafl  within  the  said  parish  of  Corh«nptim  there 
are,  and  from  time  whereof  the  memory  of  man  u  not  to  the  ooalrary  there 
have  been,  as  well '  a  rector  and  vicar,  as  a  rectory  and  vicarage,  of  the 
parish'Cbarch  of  Corhampton  aforesaid,  which  said  rectory  is,  and  during  the 
whole  time  aforesaid  has  been,  a  rectory  impropriate.  And  whereas  within 
the  said  parish,  and  the  bounds,  limits,  and  titheable  places  thereof,  there 
is,  and  during  the  whole  time  sforesaid  there  has  been,  a  great  quantity  o£ 
arable  land,  amounting  to  the  number  of  four  hundred  acres  of  arable^  land, 
with  the  appurtenances.  And  whereas  also  within  the  said  pariah,  and  the 
bounds,  limits,  and  titheable  places  thereof,  agricuUlire  bow  is,  and  for 
all  the  time  aibresaid  has  been,  much  used  and  exerdaed :  and  whereas  in 
every  year,  from  the  whole  time  aforesaid,  a  great  part  of  the  said  land  has 
been  used  to  be  sown  with  com  and  grain,  and  by  reason  of  such  agricultore  a 
great  quantity  of  com  yearly,  during  the  whole  time  afinesaid,  has  been  had 
and  received  within  the  said  parish,  and  the  bounds,  limits  and  titheable  places 
thereof,  widch  said  com 'never  would  have  been  had  and  received  unless  by  the 
labour  and  industry  of  the  persons  who  in  form  aforesaid  exercised  agriculture 
in  the  parish  aforesaid,  and  who  made  hedges  and  fences  around  the  arable 
lands  where  the  said  com  grew,  for  the  safety  and  defence  of  the  same.  And 
whereas  also  the  tenth  part  of  such  com,  jeaiij  growing  and  arishig  within 
the  said  parish,  and  the  bounds,  limits,  and  titfa«ible  places  thereof,  for  the 
tithe  thereof,  during  all  the  time  aforesaid,  has  been  yearly  payable,  paid  and 
rendered,  to  the  rector  or  proprietor  of  the  rectory  of  the  stud  parish-church, 
or  to  his  farmer  or  deputy  of  the  said  rectory,  or  of  the  tithes  thereof,  for  the 
time  being :  and  the  rector  or  proprietor  of  the  rectory  of  the  said  parish- 
church,  or  his  farmer  or  deputy  of*  the  said  rectory,  or  of  the  tithes  thereof, 
for  the  time  being,  has  for  all  the  time  aforesaid  received  and  had  the  tenth 
part  of  such  com  growing,  arising,  and  renewing  vrithin  the  said  pariflb,  and 
the  bounds,  limits,  and  titheable  places  of  the  said  parish  for  the  tithes  thereof. 
And  whereas  there  is,  and  from  all  the  time  aforesaid  there  has  been,  within 
the  said  parish,  and  the  bounds,  limits,  and  titheable  places  thereof,  the  fb1« 
lowing  custom  of  and  concerning  tithes  of  frith  and  wood  being  sika  atdita^ 
and  underthe  growth  of  twenty-one  years,  sprays  and  twigs,  cut  dovm,  cropt, 
lopt,  or  topt,  off,  and  from,  any  trees  growing  within  the  said  parish,  and  the 
bounds,  limits,  and  titheable  places  thereof,  to  be  applied  to  or  used  about  the 
erecting,  making,  and  repairing  of  the  hedges,  being  rainous  and  in  decay, 
within  the  said  parish,  and  the  bounds,  limits,  and  titheable  places  of  the 
same,  for  the  safety  of  the  com  there  growing,  and  not  sold  or  otherwise  dis- 
posed of;  that  is  to  say,  that  every  person  or  persons  having  or  possessing  any 
such  trees  who  should  cut  down,  crop,  lop,  or  top  the  same,  or  any  parcel 
thereof,  and  should  apply  or  make  use  of  the  same  so  cut  down,  cropt,  lopt,  or 
topt  for  the  erecting,  making,  and  repairing  of  the  hedges  being  ruinous  and 


land  -does  not  lie  in  the  pamb ;  or  that  the 
parson  is  not  indocted ;  for  the  qnaint  reason 
that  a  negatite  cannot  be  proved.  Ibid.  So 
where  the  suggestion  is  that  the  parson  has 
made  a  contract  or  agreement  for  his  tithes, 
no  proof  is  necessary.  Yel.  lOf.  Tanner  ▼. 
Small,  Ibid.  119.  Cobb  ▼«  Hunt.  However, 
when  the  party  most  prove  the  snggestiou,  an 
entry  of  the  proof  which  he  has  made  is  then 
drawn  out  and  entered  of  record.  See  the 
form,  Cromp.  Prac  981.  2d  edit  Upon  this 
suggestion,  the  court  grants  a  rale  to  shew 
cause  why  a  prohibition  should  not  issue, 
which  is  afterwards  niade  absolute  or  dis- 
charged*  according  to  the  circumstances  of 
the  case.  If  it  be  a  nice  or  doubtful  case,  the 
court  will  make  the  rule  absolute,  and  direct 
the  party  applying  to  declare,  which  he  does 
by  serving  the  oilier  side  with  the  rule,  with- 
out taking  out  a  writ,  and  then  delivering  his 
declaruilon.  Bui.  Ni.  Pri.  f  18.  But  as  the 
directiou  to  declare  is  in  favour  of  the  defen> 


dant,  he  may  afterwards  submit  and  rehut 
the  declaralioa,  and  the  cowt  wiH  on  bis  ap- 
plication May  the  prooeedmgs  without  coals. 
S  Str.  1149.  Oegfe  v.  Jontt.  So  when  the 
court  is  of  opinion  that  there  sbonid  be  a 
prohibition*  the  ^party  against  whom  it  is 
prayed  has  in  a  manner  a  ricbt  to  insist  diat 
the  plaintitf  shall  decbre  ;  tfaoogh  the  peiton 
who  applies  for  the  proMbition  lias  no  snch 
right,  when  the  coort  is  of  opinion  against  the 
prohibition.  1  Black.  Rep.  81.  Bex  ▼.  Ksly>p 
of  Ely.  8.  C.  1  Borr.  198.  If  a  verdirt  be  Ibr 
the  plaintiff  upon  an  issue  joined  on  this  de- 
claration, the  jary  only  give  nonuoal  da- 
maces ;  Bull.  Ni.  Pri.  f  19.  By  stat.  8  and 
9  W.  3.  c.  11.  in  suits  upon  prohibitions,  the 
plaintiif  obtmnin^  judgment,  or  an  award  of 
execution  after  plea  pleaded  or  demnifer» 
shall  recover  his  costs ;  and  if  the  plaintiff 
shall  be  nonsuit  or  discontinue,  or  a  verdict 
pass  against  him«  the  defendant  s|uJJ  recover 
his  costs. 
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in  decay  within  the  said  parish,  and  the  bounds^  limits,  and  titbeaUe  places        l66S. 
thereof,  for  the  safety  of  the  com  or  graUi  tliere  growing,  by  reason  that  the     paouoHam 
families  of  such  penon  or  persons  exercising  and  using  agriculture  within  the      ^^^^^ 
said  parish  aud  the  bounds,  limits,  and  tithrable  places  of  the  same,  might  and 
would  better  exercise  and  use  such  agriculture  for  the  procuring  com  and 
grain  there ;  and  also  that  by  reason  and  means  of  such  erecting,  makingi  and 
repairing  of  such  hedges  so  being  ruinous  and  in  decay  as  aforesaid,  the  com 
aifed  grain  within  the  said  parish,  and  the  bounds,  lunits,  and  tithefl^le  [daces 
therm,  for  all  the  time  aforesaid,  might  be  the  better  defended,  kept  safe,  and 
preserved  ficom  being  spoiled,  destroyed,  and  consumed  by  cattle  that  might 
otherwise  break  in  for  Uiat  purpose :  and  as  the  tithe  of  all  the  com  and  grain 
growing  within  the  said  parish,  bdonging  to  the  rector  or  pn^rietor  of  the 
said  rectory  of  the  parish-church  aforesaid,  is  made  much  .greater  and  more 
profitable;  and  also  £or  that  the  tenth  part  of  the  com  and  grain  growing, 
arising,  happening,  and  increasing  within  the  said  narish,  and  the  bounds, 
limits,  and  tithei^  places  thereof,  yearly  during  sal  that  time  has  been  se- 
yered  and  divided  out  from  the  other  nine  parts  thereof,  in  kind,  upon  the . 
lands  where  sucb  com  and  grain  grew,  to  the  use  of,  and  been  had,  received, 
and  taken  by  the  rector  or  proprietor  of  the  rectory  of  the  parish-church  afore- 
said, his  fvmer  or  deputy;  and  on  that  occasicm,  from  time  whereof  the 
memorv  of  man  is  not  to  the  contrary,  has  and  have  been  acquitted  and  dis- 
charged of  and  from  the  payment  of  any  tithes  as  well  of  the  said  trees  as  of 
the  branches  of  the  said  trees  growing,  cut  down,  cropt,  lopt,  or  topt  within 
the  said  parish,  and  the  bounds,  limits,  and  titbeable  nkoes  thereof,  and 
applied  to  the  fises  for  that  purpose  aboTe  specified:  which  said  tithe  of 
the  said  com  and  grain,  in  the  manner  for  that  purpose  above  described,  so 
defended,  kept  safe,  and  preserved  for  the  rector  or  proprietor  of  the  rectory  of 
the  sfidd  parish-church,  or  his  said  farmer  or  deputy,  has  been  every  year, 
during  all  the  time  aforesaid,  accepted,  received,  and  had  in  full  contentment, 
payment,  and  satisfaction,  and  in  the  stead  and  place  oi  all  tithes  of  the  pre- 
mises in  form  aforesaid,  cut  down,  cropt,  lopt,  or  topt,  and  applied  to  and  used 
about^tbe  several  purposes  abovementioned.    And  whereas  also,  in  the  several 
and  respective  year^  of  our  Lord  one  thousand  six  hundred  and  sixty-tW^,  and 
one  thousand  six  hundred  and  sixty-three,  eighty  cart-loads,  and  no  more,  of 
frith  or  wood,  being  »lva  cadua.  Under  the  growth  of  twenty-one  years,  grow- 
ing within  the  sud  parish,  and  the  bounds,  limits,  and  titheable  places  thereof, 
had  been  cut  down  by  him  the  said  Henry,  and  bad  been  ajmUed  to  and  used, 
without  any  sale  or  other  profit  made  theareof,  about  the  erectmg  and  repairing 
of  hedges  being  in  decay,  inclosing  one  hundred  acres  of  arable  land  thereto- 
fore sown  in  those  several  years  with  grain,  that  is  to  say,  wheat,  rye,  barley, 
peas,  beans,  and  oats,  within  the  said  parish,  and  the  bounds,  limits,  and  tithe- 
able  places  thereof,  for  the  safety  of  the  com  and  grain  there  growing  in  those 
years,  according  to  the  said  custom,  and  not  otherwise  disposed  of.     And 
whereas  by  a  statute  in  the  parliament  of  Edward  6.  late  King  of  England,  at 
Westminster,  in  the  county  of  Middlesex,  in  the  second  year  of  his  reign, 
(amongst  other  things,)  it  is  enacted  and  established,  that  no  person  should  be 
sued,  or  otherwise  compelled  to  render,  give,  or  pay  any  tithes  for  any  manors, 
lands,  tenements  or  hereditaments,  which  by  Uie  laws  and  statutes  of  this 
kingdom,  or  by  any  privileges  or  prescriptions,  were  not  chargeable  with  the 
payment  of  any  such  tithes,  or  which  haa  been  discharged  by  any  coniposition 
real,  as  by  the  said  act  (amongst  other  things)  more  fully  appears.    Never- 
theless the  said  William  Collins,  proprietor  of  the  rectory  of  the  parish-church 
of  Corhampton  aforesaid,  as  he  asserts,  not  being  ignorant  of  the  premises,  but 
contriving,  contrary  to  the  due  form  of  the  law  of  the  land  of  this  kingdom  of 
England,  and  contrary  to  the  form  and  effect  of  the  sud  statute,  and  the 
custom  and  prescription  aforesaid,  unjustly  to  vex,  oppress,  and  aggrieve  the 
said  Henry  Croucher,  and  also  to  dismherit  our  sovereign  lord  the  King  and 
hb  royal  crown,  and  to  draw  the  conusance  of  a  plea  which  belongs  to  our 
said  sovereign  lord  the  'King  and  his  royal  crown,  and  not  to  the  court-chris- 
tbn,  to  another  examination  in  the  court-christian,  drew  the  said  Henry  into 
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the  court-christiiai  before  the  worsbipM  and  exeeuent  Giles  Sweit^  knigbt, 
doctor  of  laws,  lawfiil  official  of  the  court  of  Arches^  for  and  concerning  the 
subtraction  of  the  tithes  of  the  said  wood  by  him  the  said  Henry  so  as  afore- 
said in  the  said  years  cut  down^  applied^  and  employed,  and  by  the  said  Henry 
in  the  said  years  supposed  to  be  subtracted  and  not  paid  to  the  said  William, 
and  for  non-payment  of  the  treble  value  of  the  tithes  of  the  said  wood  in  those 
years^  contrary  to  the  said  custom  and  prescription,  and  the  law  of  this  realm 
of  England ;  and  the  said  William  on  that  occasion  unjustly  compelled  him 
the  said  Henry  to  appear  in  the  said  court--christian  before  the  said  spiritual 
judge,  and  to  make  answer  to  the  said  William  of  and  apon  the  premises.  And 
although  the  said  William  had  and  received  in  those  years  the  tithes  of  ihe  said 
com  and  grain  in  kind,  growing,  cut  down^  reaped,  and  taken  within  the  said 
parish  in  those  years  in  and  upon  the  said  one  hundred  acres  of  arable  land  to 
his  own  use  and  behoof,  which  could  not  have  been  had  or  taken  in  those  years 
without  the  labour  and  industry  of  the  said  Henry,  so  as  aforesaid  exercising 
agriculture  in  the  said  parish,  in  fall  and  entire  contentment,  payment,  satb- 
faction,  and  discharge,  and  in  the  name  and  stead  of  all  tithes  ot  frith  growing; 
cut  down,  cropt,  lopt,  or  topt,  in  the  said  years  within  the  said  parish,  and  the 
bounds,  limits,  and  titheable  places  thereof,  and  applied  to  and  used  about  the 
purposes  in  manner  and  form  above  spedfied,  according  to  the  said  custom ; 
and  although  the  said  Henry,  in  the  said  court-christian  before  the  said  spiri- 
tual judge,  did  often  pl^  and  allege  the  said  matter  in  his  discharge  in  the 
premises  there,  and  oror  to  prove  the  same  by  incontrovertible  evidence,  yet 
the  said  spiritual  judge  did  altogether  refuse  to  admit  the  said  plea  and  alle- 
gation ;  and  the  said  William  doth  with  all  his  might  endeavour  and  daily 
coptrive  to  procure  him  the  said  Henry  to  be  cmidemned  in  the  said  premises 
in  the  said  court-christian,  and  by  a  definitive  sentence  of  the  said  oourt-cfaris- 
tian  to  compel  him  to  pay  the  said  tithes  by  the  said  William  in  manner  afore- 
said demanded,  in  contempt  of  our  said  sovereign  lord  the  King;  and  althou^ 
the  writ  of  our  said  lord  the  now  King  of  prohibition  in  this  behalf  to  the 
contrary  thereof,  on  the  tenth  day.  of  June,  in  the  nineteenth  year  of  the  reign 
of  our  said  lord  the  now  King,  at  Corhampton  aforesaid,  in  the  said  coonty  of 
Southampton,  was  directed  and  delivered  to  the  said  spiritual  judge,  yet  the 
said  William  Collins,  after  his  said  Mflgesty's  prohibition  to  the  caotararj 
thereof  first  directed  and  delivered  in  form  aforesaid,  to  wit,  on  the  said  iSOth 
day  of  June,  in  the  nineteenth  year  aforesaid,  at  the  said  parish(2)  of  Cor- 
hampton, in  the  said  county  of  Southampton,  proceeded  fiirtber  in  prosecating 
the  said  plea  against  the  said  Henry,  notwithstanding  his  said  Majesty's  writ  of 
prohibition  first  directed  and  delivered(3)  to  him  to  the  contrary,  in  contempt 
of  our  sovereign  lord  the  King,  and  to  the  damage,  prejudice,  impoverishment, 
and  manifest  grievance  of  the  said  Henry,  and  agamst  the  form  and  efiect  of 
the  said  custom  and  statute.     Wherefore  the  said  Henry,  who  sues,  &c.  as 


(9)  It  does  not  seem  necessaij  to  lay  a 
▼enoc  where  the  defendant  proceeded  in  the 
suit  after  he  was  served  with  a  writ  of  prohi- 
bition, this  being  an  immaterial  allegation. 
The  court  takes  notice  of  the  practice  of  the 
iBferior  court  to  desist  from  any  farther  pro- 
secution of  the  suit,,  after  an  application  has 
been  made  for  a  prohibition.  Indeed  the 
court  will  take  care  there  shall  be  no  further 
proceedings,  by  attaching  the  judge  of  the 
inferior  court  for  his  contempt  in  goins  on. 
It  is  true,  that  in  Brogan  ▼.  Aungar,  Sir  T. 
Raym.  387.  SirT.  Jones,  If  8.  1  Vent.  348. 
350.  which  was  a  writ  of  error  fzom  K.  B.  in 
Ireland  in  prohibition,  where  there  had  been 
a  judnnent  by  default,  a  writ  of  inquirv  ex- 
ecuted, and  lOOi.  damages  given,  the  judg- 
ment was  reversed  for  want  of  such  venue. 
But  there  the  point  was  tried,  and  the  plain- 
tiff recovered  large  damages  against  the  de- 
fendant for  proceeding  in    the    suit;   and 


therefore  it  was  as  necessary  to  lay  a  veone 
for  the  trial  of  that  as  of  everv  other 'material 
allegation,  in  a  declaration.  And  Sir  T.  Ray- 
mond takes  diis  difference ;  that  where  rral 
damages  are  given  there  must  be  a  venue ; 
but  where  nominal  damages  only  are  to  be 
recovered,  tbe  want  of  a  venae  does  not  bort. 
(3)  The  want  of  this  word  u  fanmaCerial ; 
for  where  upon  a  demurrer  to  the  dedaratkui 
an  exception  was  taken,  because  it  aet  forth 
that  the  defendant  sued  in  the  sfHiitual  court 
poti  regiam  prohibkkmem  ei  fniut  inde  in  eon- 
iranum  dirtet*,  but  did  not  say  delibera^,  and 
that  no  cause  of  action  appeared,  inasmudi  as 
it  was  not  alleged,  that  the  prohibition  was 
delivered  ;  the  court  overrated  tbe  exception, 
saying,  that  when  you  proceed  for  damages, 
then  a  delivery  roust  be  alleged,  and  a  venae 
laid ;  but  it  b  otherwise  when  you  only  try 
whether  a  prohibition  ought  to  issue  or  not. 
11  Mod.  263.  Biihep  v.  EagU. 

aforesaid. 
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Tibresaid,  sftitb  that  he  is  injured^  and  bath  sustained  damage  to  the  vahie  of 
ioxtf  pounds  3  and  therefore,  as  well  for  our  sovereign  lord  the  King  as  for 
himsdf,  brings  this  suit,  &c. 

And  now  here  at  this  day,  to  wit,  on  Wednesday  next  after  three  weeks  of 
St.  Michael  in  this '  same  tenn,  until  which  day  the  said  WilHam  had  leave  to 
imparl  to  the  said  bill,  and  then  to  answer,  &c.  before  our  lord  the  King  at 
Westminster,  come  as  well  the  said  Henry,  who  as  well,  &c.  by  his  said 
attorney,  as  the  said  William  by  Thomas  Coward  his  attorney  3  .and  the  said 
William  defends  the  wrong  and  injury  when,  &c.  and  all  contempt,  he,  and 
whatever,  &c.  and  saitb,  &at  he  cud  not  prosecute  the  said  Henry  Croucher, 
who  sues  as  weU,  &c.  in  the  said  court-christian,  contrary  to  the  royal  prohi- 
bition to  him  for  that  purpose  directed,  as  the  said  Henry,  who  as  well,  &c. 
by  his  said  declaration  cloes  above  suppose  ;  and  of  this  he  puts  himself  upon 
the  country,  and  the  said  Henr^  Croucher  thereof  likewise,  &:c.(4)  :  but  in 
order  to  have  a  con8ultation(5)  in  this  behalf,  the  said  William  Collins  says, 
that  the  said  declaration  in  manner  and  form  aforesaid  made  and  declared,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  to  bar  him  the  said 
WiUiam  Collins  from  having  the  said  tithes  demanded  against  the  said  Henry 
Croucher  in  the  said  ctmrt-christian }  and  that  he  has  no  necessity,  nor  is  he 
bound  by  the  law  of  the  land,  in  any  manner  to  answer  the  said  dedaration  in 
manner  and  form  aforesaid  made  and  declared  3  and  this  he  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  declaration  of  the  said  Henry  Croucher, 
who  as  well,  &c.  in  this  behalf,  the  said  William  prays  judgment,  and  his 
Majesty's  writ  of  consultation  to  be  granted  to  him  in  this  behalf,  he.  Joinder 
in  demurrer,  &c. 

nK>hibition.  The  plaintiff  declared,  that  from  time  whereof,  Ike.  there  had 
been  a  rectoiy  impropriate,  and  a  vicar,  within  the  parish  of  Corhampton,  in 
the  county  (^Southampton ;  and  that  from  time  whereof,  &c.  there  had  been 
a  great  quantity  of  arable  land,  amounting  to  four  hundred  acres  and  more, 
within  the  same  parish,  and  that  husbandry  had  been  much  used  there,  and 
the  greater  part  of  the  land  there  had  been  sown  with  grain  In  every  year ;  and 
that  the  com  there  growing  could  not  be  preserved  without  fencing  the  lands 
where  it  grows  5  and  that  the  tithes  of  com  so  fenced  had  been  slways  paid 
to  the  impropriator  of  the  rectory  of  the  same  parish.  And  the  plaintiff  fur- 
ther shewed,  that  within  the  parish  there  is  a  custom  for  underwood,  that  if 
any  person  -cut  his  underwood,  and  use  the  same  for  fencing  the  com,  the 
tithes  whereof  are  paid  to  the  rector,  and  not  sold  or  otherwise  disposed  of, 
whereby  the  tithes  are  preserved,  in  that  case  the  underwood  so  used  had  been 
discharged  from  payment  of  tithes  to  the  said  rector.  And  the  plaintiff  further 
said,  that  be  himself  cut  down  wood  within  the  same  partsn  5  and  that  all 
such  wood  without  any  sale,  or  any  other  profit  made  thereof,  was  used  and 
applied  in  and  towards  the  making  and  repairing  of  hedges  inclosing  one  hun- 
dred acres  of  arable  land  sown  with  com,  ror  the  preservation  of  the  com  there 
growing,  and  was  not  otherwise  disposed  of.  Yet  the  said  defendant,  being 
impropriator  of  the  said  rectory  of  Corhampton,  had  sued  the  plaintiff  in  the 
spiritual  court  for  the  tithes  of  the  wood  so  by  the  plaintiff  cut  and  used  in 
and  towards  the  fencing  of  the  com  whereof  the  defendant  had  the  tithes,  and 
endeavoured  to  condemn  the  plaintiff  there  to  pay  the  treble  value  of  the  titha 
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(4^  A9  this  is  but  a  ropposed  contempt,  it 
is  not  necessary  that  any  verdict  should  be 
takdi  upon  this  issue.  It  is  like  the  not  find- 
ing of  m  et  armit  in  an  action  of  trespass, 
which  is  held  to  be  imioateiial.  1  Str.  48S« 
Stratfyrd  v.  Neofe.  S.  C.  8  Mod.  1.  vid.  ante, 
81.  iMt  T.  King. 

(5)  So  called,  because  npon  oonsoitation 
had,  the  judges  find  the  prohibUton  to  be  ill- 
founded ;  and  therefore  by  this  writ  they  re- 
turn the  cause  to  its  original  jurisdiction,  to 
be  there  determined.  If  there  be  either  a 
▼prdict  for  the  pUuntifT,  or  if,  upon  demurrer. 


tlie  court  shall  be  of  opinion  that  there  is  a 
sufficient  ground  for  a  prohibition,  then  judg- 
ment shall  be  giten  for  tlie  plauntiff,  and  the 
defendant  and  inferior  court  shall  be  prohi- 
bited from  proceeding  any  farther.  On  th» 
other  hand,  if  the  verdict  be  for  the  defen- 
dant, or  tlie  court  shall,  upon  demurrer,  be  of 
opinion  that  there  is  no  ground  for  a  prohibi- 
tion, then  a  writ  of  consultation  shall  be 
awarded.  And  where  a  consultation  is  award- 
ed on  the  merits,  there  shall  never  be  another 
prohibition  upon  the  same  suggestion* 

of 
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1608.        of  the  said  wood  80  med.  And  altl^mgh  the  pUhittff  had  daiiverad  iiato  the  de- 
cRovcHiB      fendant  a  writ  of  prohibitiOQ  to  stay  the  fuit  in  tha  spiritual  oonrt^  yet  he  pio- 
ceeded  afterwards  notwithstanding  the  said  writ,  in  oont(unpt  of  the  King  and 
to  the  damage  of  the  plaintiflF,  &c. 

The  defendant,  as  to  the  contempt  in  suing  in  the  spizitual  court  after 
the  writ  of  prohibition  delivered  to  him,  pleaded  not  goil^ ;  bnt  for  having  a 
consultation  be  demurred  to  the  dedaradon. 

And  it  was  argued  by  Jonet  for  the  defendant,  that  the  cnatom  waa  void 
and  unreasonable^  because  it  is  not  said  that  the  com,  which  was  indosed  with 
the  wood  out  by  the  plaintiff,  was  his  own  com.  And  it  would  be  umcaaon- 
8^  that  the  rector  snould  not  have  tithes  of  the  wood,  if  it  were  used  for  the 
indosure  of  other  than  his  own  com  ^  for  in  that  case,  one  who  has  three  hun- 
dred acres  or  more  of  wood  may  cut  it  down  and  give  it  all  to  whom  he  pleases 
to  inclose  their  com,  and  by  that  means  the  rector  would  be  defrauded  of  his 
tithes  of  wood,  which  would  be  a  great  prejudice  to  the  rector ;  and  therdfare 
he  concluded  that  the  prescription  was  void  and  unreasonable. 

And  f<9r  the  plaintiff  it  was  ai^pied,  that  this  pescription  was  good  enoo^  | 
for  in  Eod  and  Harding't  case  it  is  said,  that  if  one  cut  wood  for  fencing  his 
own  com,,  he  shall  not  pi^  tithes  for  it :  and  so  it  is  said  in  the  panon  of  AlU^ 
denkalCH  case.    And  the  Voctor  and  Student,  in  the  last  chapter,  says,  that  a 
county  may  prescribe  in  a  mm  dednumdo  for  a  thing  certain,  if  the  panm  has 
other  sufficient  ma]ntenance.(l )    And  in  42  Eliz.  and  Cro.  Jac.  a  prescription 
that  the  parson  had  such  land  In  lieu  of  tithes  is  adjudged  a  good  modm  :  and 
Piggott  and  Ifeanu^^  case,  (2)  cited  in  the  Bishop  of  Wwckestert  case, (3)  the 
lord  of  a  manor  paid  to  the  parson  6/.  a-year,  and  for  it  had  the  tenth  part  oi  the 
com :  this  is  a  good  prescnption.    All  which  cases  prove,  that  if  the  parson 
has  a  recompense,  it  is  immaterial  whether  the  party  who  derives  the  oenefit 
by  the  non  dcdmando,  pays  towards  it  or  not.    And  in  the  case  at  bar,  it  was 
all  one  to  the  rector  whether  the  com  was  the  plaintiff  *s  own  coftu,  or  any 
other  persons,  so  long  as  he  had  the  tithes  of  it ;  for  tiie  rector  has  no  loss  by 
it.    Then  the  plaintiff  has  no  more,  but  rather  less  benefit  by  giving  his  wood 
to  his  neighbours  to  inclose  their  corn,  than  if  he  had  inclosed  his  own  com 
therewith.    But  if  he  had  sold  the  wood,  or  made  any  benefit  thereof,  it  would 
be  reasonable  that  he  should  pay  tithes  of  it ;  but  it  is  expresdv  avemd  Co  the 
contrary.    And  so  the  plaintiff  has  not  any  benefit,  new  the  daendant  any  loss 
from  the  giving  of  the  wood  to  inclose  the  com  of  which  the  defendant  has 
the  tithes.    And  if  the  plaintiff  had  used  the  wood  towards  repairing  the 
fences  of  Ins  own  com,  it  is  dear  that  it  would  have  been  a  good  prescription. 
And  this  ease  does  not  differ  in  effect  from  it  j  for  the  defendant  has  the  same 
benefit  as  he  would  have  had  if  the  com  had  been  the  plaintiff's  own  com : 
wherefore  it  was  prayed  that  the  prohibition  should  stand. 

But  the  whole  court  without  any  regard  thereto,  adjudged  the  prescription 
bad,  and  that  the  plaintiff  could  not  give  his  wood  to  any  other  person  to  in« 
close  com  without  paying  tithes  for  it.  And  it  was  so  a4|udged,  and  a  consul- 
tation awarded  :  Quod  nota. — Wylde,  Serjeant,  and  Samders  of  counsd  with 
the  plaintiff. 

Note,  that  IFtflde  told  me  afterwards  that  it  was  a  case  which  deserved 
greater  consideration  than  the  court  gave  it :  and  that  he  did  not  think  the 
court  would  have  given  judgment  so  suddenly. 

(l)  But  there  is  this  distinction,  that  in  prescribe  in  ncu  deeimando,  any  more  thin  m 

things  Utbeable  bv  custom  only,  and  not  de  partkular  person,    t  Salk.  655,  656.  Hidt  ▼. 

Jure,  a  county  or  hundred  may  prescribe  in  Woodton.    1  Ld.  Raym.  137.    Cartfa.  392. 

non  deeimando  genenJIy,  for  jit  is  but  insisting  S.  C  3  Bum*s  Ecd.  Law,  437. 4th  edlL 

upon  the  old  right,  agamst  which  the  custom  (2^  Anti,  135. 

hath  not  prevaiied ;  but  for  thmgs  wliich  are  (3;  Anl^,  119. 
titheable  dejure  a  county  or  hundred  cannot 
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H.  £0  Car.  2.  Scficc.  Fleetwood  v.  Uoesoff.  1  Wood,  93. 

Lancashire,  1 1th  February,  1 668.  1668. 

THE  bin  stated,  that  the  plaintiff  then  was,  and  for  thirty  years  past  had  An  iame  direct- 
been,  impropriator  of  the  rectory  of  Blackbome,  in  Lancashire,  and  be-  ed  by  the  excfae- 
came  entitled  to  all  tithes  of  eom,  grain,  and  hay,  and  to  all  small  and  privy  ^^^  ^^  ^^^ 
tithes,  and  all  rates,  compositions,  or  sums  of  money,  in  lieu  of  tithes,  happen-  cnstom^tbaTall* 
ing,  &c.  within  the  said  rectory,  and  the  titheable  places  thereof)  that  the  the  inhabitants, 
defendants  had  severally  occupied  and*  possessed,  for  several  years,  arable  lands,  owners  and  oo- 
meadow,  and  pasture,  and  had  growing  thereon  com,  gram,  and  hay,  in  the  capif  of  land 
^aid  years,  of  ^^t  value  j    and   also  had  milch  cows,  sheep,  dry  cattle,  X'o'AoSd"*" 
calves,  lambs,  pigs,  poultry,  eggs,  wool,  milk,  and  several  other  small  tithes,  3^  i5i.  4^ 
of  considerable  value ;  and  that  the  said  tithes,  for  all  the  same  time,  had  yearij,  in  lien 
been  and  still  was  due ;  but  that  they  refused  to  pay  their  tithes  in  kind;  pre-  ^  all  tithes  of 
tending  they  were  not  due,  but  some  rate  in  money.    He  therefore  prayed  «>™.«"i^l>*J 
a  discovery,  and  to  be  relieved  in  the  premises.  toJmSiiD 

The  deifendants  answered,  and  said,  thev  knew  not  that  the  plaintiff  was 
impropriator  5  but  believed,  that  she  was  rarmer  of  the  said  rectory  for  the 
time  aiforesaid ;  and  that  by  reason  of  her  being  farmer,  she  had  for  divers  years 
received  all  manner  of  tithes  and  rates  of  tithes  of  all  things  that  have  been 
usually  tithed  or  accustomed  to  be  tithed ;  but  they  denied  that  the  plaintiff 
either  had  or  ought  to  have  received  any  tithe  of  com,  grain,  wood,  and  hay, 
or  any  other  tithes  whatsoever  in  kind,  arising  in  the  township  of  Balderston, 
in  the  said  parish ;  for  that  tithes  in  kind  were  never  paid  within  the  said 
township,  but  that  there  had  been,  time  out  of  mind  used,  a  certain  custom,  or 
modus  decinumdi,  viz.  that  aU  the  inhabitants,  owners  and  occupiers  of  lands, 
within  the  said  township  of  Balderston,  have,  time  out  of  mind,  paid  and  used 
to  pay  to  the  rectors  and  impropriators  of  the  said  rectory,  or  to  their  farmer, 
stfi  ancient  customable  or  prescriptive  yearly  rent  of  3Ll3s.  4d.  in  lieu  of  all 
manner  of  tithes  of  com  and  hay  in  the  said  township  of  Balderston ;  and 
that  for  all  other  tithes  whatsoever,  happening  in  the  said  township,  the  several 
rates  and  compositions  or  sums  of  money  which  are.  mentioned  and  contained 
in  a  certain  book  or  roll  called  the  Easter  Roll,  were  payable  in  lieu  of  their 
several  and  respective  tithes  therein  mentioned. 

And  aU  the  defendants  confessed,  that  they  had  for  several  yeiu«  occupied 
and  enjoyed  lands  therein  within  the  said  township,  and  had  therefrom  several 
quantities  of  grain  and  hay,  but  could  not  set  forth  their  quantities,  they  not 
being  to  pay  their  tithes  in  kind,  but  the  said  rate  of  3/.  I3s^4d,'f  and  said, 
they  had  kept  several  milch  cows  and  dry  cattle,  and  had  several  other  small 
tithes,  but  took  no  notice  of  them,  in  regard  they  are  comprehended  in  custom- 
able rates  mentioned  in  the  Easter  Book. 

And  all  the  defendants,  except  Burly,  said  that  they  had  duly,  upon  demand, 
paid  to  the  filing  of  the  bill,  all  the  payments  and  rates  for  tithes  aforesaid, 
and  the  jurcustomed  rent  of  3/.  13«.  id.  until  a  few  years  past,  when  the 
same  was  reused  ;  since  which  time  the  defendant  and  the  rest  of  the  in-  ^ 
habitants  of  Balderston,  have  yearly,  on  the  8th  of  September,  being  the 
accustomed  day  for  payment  of  the  said  rents,  lawfully  tendered  the  same 
prescriptive  and  ancient  rent  in  the  church-porch  of  Blackbome,  and  had  been 
ready  to  pay  the  same,  the  receipt  of  which  was  refused. 

And  the  defendant  Burly  confessed,  that  for  five  years  he  had  ne^ected  to 
pay  the  rates  in  the  Easter  Boll,  but  was  ready  to  pay  them,  if  the  plaintiff 
would  accept  the  same. 

The  plaintiff  replied,  and. issue  was  joined,  and  witnesses  were  exanuned  on 
both  sides  ;  and  upon  opening  the  bill  and  answer,  and  upon  some  debate,  it 
is  ordered  by  the  court,  that  a  trial  at  law  shall  be  had  upon  these  issues  : 

First,  Whether  or  no  the  inhabitants,  possessors  and  occupiers  of  lands 
within  the  said  township  of  Balderston,  in  the  parish  of  Blackbome  aforesaid, 
time  out  of  mind,  have  paid  and  used  to  pay  to  the  rectors  and  impropriators  of 
the  said  parish  of  Blackbome,  or  to  the  farmer  or  farmers  of  the  said  rectory, 

for 
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for  the  time  being,  »  certain  ancient  castomable  pfescriptive  yearly  rent  of 
3/.  13<.  Ad.  for  and  in  lieu  of  all  tithes  of  oom  and  hay  growing,  arising, 
and  renewingwithin  the  said  township  of  Balderston,  in  the  said  pansh. 

Secondly,  Whether  or  no,  within  tne  said  township  of  Baldersion,  there  is, 
and  time  out  of  mind  has  been,  a  certain  custom,  or  modus  dedmandi,  namefy, 
that  all  the  inhabitants,  owners  and  occupiers  of  lands,  within  the  said  town- 
ship of  Balderston,  time  out  of  mind,  have  paid  and  used  to  pay  to  the  rectors 
and  impropriators  of  the  said  rectory,  or  to  the  fanner  or  fiEumers  of  the  said 
rectory,  for  the  time  being,  the  several  rates,  compositions,  cm*  sums  of  money 
mentioned  or  contained  in  a  certain  book  or  roll  called  the  Easter  Roll,  in  Den 
of  and  for  all  manner  of  small  and  minute  tithes  whatsoever,  arising,  happen- 
ing, increasing,  and  renewing  within  the  said  township  of  Balderston,  m  the 
said  parish  of  Blackbome. 

Unto  which  action  the  said  defendant  Livesay  is  to  confess  having  detained 
tithes  to  the  value  of  5/.  in  his  own  hands.  The  equity  of  the  cause  to  he 
reserved  until  after  the  said  trial  3  and  both  parties  to  give  copies  of  tfadr 
exhibits. 

The  defendants  now  trying  the  said  issues,  the  cause  came  on  again  this  day^ 
and  upon  hearing  counsel  on  both  sides,  and  reading  some  part  of  the  Easter 
Rolls,  and  of  the  depositions  taken  in  the  cause,  and  on  full  debate ;  inasmudi 
as  the  defendants,  having  liberty  to  peruse  the  Easter  Rolls,  proved  in  the  cause 
concjcming  the  issue  directed  as  to  we  small  tithes,  had  revised  to  plead  to  the 
said  action,  to  that  a  trial  might  have  been  had  upon  the  said  issues. 

It  IS  ordered  by  the  court,  that  the  attorneys  on  each  side  shall  see  the 
Easter  Book  or  RoUs,  and  extract  the  rates  of  such  things  as  are  therein  men- 
tioned ;  and  what  appears  to  be  a  modu$  to  be  answered  according  to  the  said 
Easter  Rolls  \  and  that  all  such  small  and  privy  tithes  which  are  not  contained 
in  the  Easter  Rolls  or  Books  shall  be  paid  in  kind,  and  the  plain  tiff  to  have 
good  costs. 

And  it  is  further  ordered,  that  as  to  the  tlth^  of  com  and  hay,  a  trial  shall 
be  had  upon  the  following  issue,  viz.  whether  or  no  all  the  inhabitants,  pos- 
sessors and  occupiers  of  lands  within  the  said  township  of  Balderston,  in  the 
parish  of  Blackbome,  have,  time  out  of  mind,  paid  to  rectors  and  impropriaton 
of  the  said  rectory,  or  to  the  farmer  or  farmers  of  the  said  rectory,  for  the  time 
being,  a  certain  ancient  accustomable  prescriptive  yearly  rent  dF  3/.  13#.  4d, 
for  and  in  lieu  of  all  tithes  of  com  and  hay,  growing,  arising,  and  renewing 
within  the  said  township  of  Balderston,  in  the  said  parish ;  and  aJl  the  defen- 
dants are  to  be  concluded  thereby  $  and  the  equity  of  the  cause,  as  to  the  tithes 
of  com  and  hay,  to  be  reserved  until  after  the  said  trial. 

And  inasmuch  as  the  defendants  have  not  set  out  the  quantities  and  values  of 
the  tithes  detained  by  them  from  the  plaintiff. 

It  is  ordered  by  consent,  that  they  should  set  forth,  upon  their  oaths,  in 
writing,  before  Mr.  Baron  Tvrnor,  the  respective  quantities  and  values  of  all 
their  titbes,  of  what  kind  soever,  till  this  present  time.    - 

Matthew  Halb. 
Chb.  Tubnor. 


Upon  anissae 
•t  Uw  the  jury 
foond  that  die 
landi  in  ques- 
tion, wliich  had 
been  reooTered 
from  the  sea* 
were  not  natu- 
rally banen,  and 
that  they  were 
not  coraprehend- 
ed  within  the 
Stat  t  E.  d. 


E.  ao  Car.  2.  Scacc  Gawden  v.  Gilbert.  1  Wood,  89. 

Caermarthenshire,  26th  April,  1668. 

^l^HE  plaintiff,  hy  his  hill,  prayed  to  be  relieved,  as  farmer  and  possessor  of 
-■-    the  impropriate  rectory  of  Langhome,  in  the  county  of  Caermarthen,  for 
tithes  of  several  acres  of  land  in  Westmarsh,  within  the  said  parish,  for  four 
years. 

The  defendant  answered,  and  alleged,  that  he  knew  not  that  all  the  lands, 
called  Westmarsh,  did  lie  within  the  said  parish ;  that  Westmarsh  had,  for  all 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  until  the  years 
aforesaid,  been  subject  to  be  drowned  by  the  overflowing  of  the  sea,  and  for  all 
that  time  had  been  unprofitable  ground  -,  and  that,  by  the  statute  of  3  £.  6, 
c.  13.  it  ought  to  be  free  from  paying  o£  tithes  for  seven  years. 

Upon 
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Upon  hearing  cotinsel  for  both  parties,  and  on  fiill  debate,  a  trial  at  law  wan 
dbnected  upon  two  issues. 

First,  Whether  the  lands  in  the  possession  of  the  defendant  in  Westmarsb, 
daring  the  said  years,  do  lie  within  the  said  parish  of  Langhome,  or  how 
much  thereof  lies  witldn  the  said  parish. 

Secondly,  Whether  the  said  lands,  during  the  years  aforesaid,  were  naturally 
barren  grounds,  and  are  comprehended  within  the  said  statute,  or  not. 

Upon  the  first  issue,  the  jury  found  150  acres^  parcel  of  Westmarsh,  to  lie 
within  the  said  parish  of  LanglMxme. 

And  up<xi  the  second  issue,  the  jury  found  that  the  said  150  acres  were  not 
naturally  barren  within  the  said  statute  of  £.  6.  -,  and  so  gave  a  verdict  in 
both  the  issues  for  the  plaintiff. 

Upon  reading  the  said  order,  and  the  said  verdict,  and  an  affidavit  j  and 
upon  debate ;  and  for  that  the  defendant  Anne  Gilbert  had  confessed  in  her 
answer  that  she  had  in  her  hands  assets  sufficient  of  the  said  W.  Gilbert  to 
pay  the  plaintiff;  ^ 

It  is  ordered  by  the  court,  that  the  defendant  shall  pay  to  the  plaintiff  the 
value  of  the  tithes  in  question,  unless  cause  be  shewn  to  the  contrary. 

And  in  the  mean  time,  the  auditor  is  to  compute  the  values  df  the  said 
tithes,  according  to  the  lowest  values  proved  by  the  plaintiff's  witnesses,  or  at 
a  medium  between  the  proofs  of  the  plaintiff  ajEid  the  defendant. 

The  auditor  returned  his  certificate;  and  upon  reading  the  same. 

It  is  ordered  by  the  court,  that  the  same  he  confirmed,  and  that  the  de- 
fendant do  pay  to  the  plaintiff  45  L  being  the  value  of  the  tithes  in  question 
accordingly. 

Tr.  20  Car.  2.  B.  R.  Angell  v.  Rolfe.  [2  Keb.  376.3 
TN  gectment  of  tithes  upon  demise  of  J.  S.  not  saying  by  deed;  for  which  Ajadgmentin 
-"-  cause  afiber  error  brought  here  on  judgment  in  C.  B.  after  verdict,  Roikerom  ejectment  of 
prayed  for  the  plaintiff  in  the  first  judgment,  that  it  may  be  reversed ;  which  ^j^^^Ts  ^ 
Twi3DBN  doubted,  but  per  curiam  reversed.  n^g  by  deed, 

was  revened  In  B.  R.  upon  error  from  6.  B. 

M.  20  Car.  2.  B.  R.  Ckveby  v.  Adams.  [2  Keb.  405.] 

'pEMBERTON  prayed  a  prohibition  to  the  bishop's  court  of  Hereford,  in  Uponraggeftion 

suit  for  tithes,  on  suggestion  of  refusal  of  a  plea,  that  the  person  that  of  refasaJof  a 
sued  had  not  Dead  Uie  articles  according  to  the  statute;  which  the  court  granted  pl»^^  '^had 
mil  on  notice,  cause  was  shewed  why  it  should  not  stay,  quo  wque^  ihe  plea  S^[^^,aihe ar- 
was  accepted :  but  per  curiam  this  plea  is  triable  by  the  spiritual  court.  tides  aocoEdins 

to  the  ttatote,  a  prohibition  nid  wai  granted  quo  vMque  the  plea  was  accepted ',  hat,  by  the  court,  such  a  plea  is 
triable  by  the  spiritoal  court. 

M.  20  Car.  2.  B.  R.  Mathews'  Case.  [2  Keb.  407.] 

JE^NNINGTON  prayed  a  prohibition  on  modus  to  pay  fourpence  for  all  ^  P^^"*^;^ 
^^    hay,  and  three  shillings  for  every  calf,  which  on  evidence  ^peared  to  be  ofa^iwASSif  3fc 
for  cow  and  calf  j  yet,  a  mocAtf.  being  proved,  the  conusance  of  the  spiritual  for  every  calf, 
court  was  ousted,  and  therefore  a  prohibition  awarded.  -which  on  erl-    . 

dence  appeared  to  be  for  every  cow  and  calf,  granted,  for  a  modus  bong  proved,  the  spiritoal  court  is  ousted. 

M.  20  Car.  2.  B.  R.  Bishop  v.  Corbet.  [2Keb.  4l6. 420.]  1  Lev.  253. 

XWUNT  prayed  a  prohibition  to  the  sheriff  of  Warwickshire,   who  by  The  court  in- 

'''  justides  of  a  plea  of  60/.  in  debt,  held  plea  of  debt  of  20/.  on  2  £.  6.  clined  stronglj 

c.  13.  for  the  treble  value  of  the  tithes,  but  per  curiam  this  is  cause  of  error  or  ?•* «"  •f5»?'*  ^^ 

'^  x;a__  debt  for  tithes, 

"^*  on  2  Edw.  6, 

would  not  lie  hjjuttieia,  but  they  directed  a  writ  of  "  false  judgment,*'  rather  than  ^^ranta  prohibition,  although 

they  agreed  that  it  might  go  both  before  and  after  judgment ;  and  thajt  the  jurisdictioQ  of  the  sheiW'i  court 

night  wen  enough  be  examined  in  a  prohibition. 
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fMR  Judgment,  but  they  will  not  grant  any  prohlbitiMi,  became  tliey  cannot 
have  all  the  matter  before  them.    But  adjoumaiur. 

Ok  Saturday  last,  after  I  went  into  the  exchequer  chamber,  it  was  said, 
that  the  court  inclined  strongly  an  action  of  debt  for  tithes  would  not  lie  by 
jusiides,  being  but  a  commission,  which  is  always  stricH  Juris,  and  must  he 
understood  to  give  that  court  power  only  in  actions  of  debt,  arising  ex  contractu, 
and  not  ex  deUcto  ;  and  the  court  directed  rather  to  bring  a  writ  of  faux  judg- 
ment in  C.  B.  which  bemg  depending,  the  court  refused  to  grant  any  pro- 
hibition otherwise,  else  they  agreed  it  mighi  be  granted  as  well  after  judgment 
as  hkott,  and  the  Jurisdietion  of  that  court  may  well  enough  be  examined  in 
a  prohibition. 

According  to  Levinz,  the  court  directed  a  suggestion  and  declaration  in  pro- 
hil^tion,  that  die  defoidant  might  pkad  or  demur,  so  that  the  caae  might  come 
judicially  before  it. 

M.  20  C V.  d»  B.  R.  Cierk  v.  Townsend.  [2  Keb.  429.] 
A  aoggeBtiou       QflMPSOK  prayed  a  prohibkioQ  to  '       in  suit  for  tithes,  suggesting 

|^*|»n<l»^  *^®*  *^^  **°^'  bdoneed  to  the Cistertian  order j  ted  nm  eiOocahir  withoat 

CUtertiaL  is  ><^^  suggestion  that  ttus  lends  were  in  the  han^  of  that  older  at  llie  time 
not  sufficient,  o^  ^be  dissohition,  and  now  granted  oveit  by  Hie  King ;  which  being  made,  the 
witiiout  alleging  court  granted  prohibition  nid  ;  but  per  Windham,  the  owners  must  be  always 
that  they  were    iq  possession,  for  lessee  of  petaitee  liiall  not  have  this  privilege. 

in  the  hands  of 

that  order  at  the  time  of  the  dissolution,  and  granted  oyer  by  the  King.    And  Windham  said,  the  owner  most  be 

always  in  possesnon,  for  lessee  of  a  patentee  shall  not  have  the  privilege. 

M.  20  Car.  2.  B.  R. 
The  Buhop  of  Lincoln  v.  Smith.  [1  Vent.  S.]  2  Keb.  439. 

A  prohibition  HT^HE  Bishop  of  Xincoln  sued  in  the  court,  bolden  before  his  chao- 
was  refused  X    cellor,  for  a  pension,  to  which  he  entitled  himself  by  prescription  -,  and  a 

^** HftT ^^^  prohibition  was  prayed  for  Smith  the  defendant  there,  for  that  being  by  prc- 
skmbyptesoSp-  ^^ription,  that  court  had  no  conusance  of  it :  and  for  that,  my  Lord  Coke's 
tion,  although  Opinion  was  cited>  2  Inst.  491.  especially  he  could  not  sue  for  it  in  his  own 
the  prescription  COUrt. 

was  denied,  and  But  it  was  resolved  by  Ketlinge  and  Twisdek,  (the  other  justices  being 
the  suit  before     gbgent)  that  pensions,  though  they  were  by  prescription,  raicfat  be  sued  for  in 

his  own  Chan-      ^  *         _.     rjf  i.     •  Ir  ^i.         •    *r     i    Jl  x  -L  n  j         *    au      

oellor.    If  one    ^^^  court ;  for  having  conusance  of  the  pnncipal,  that  shall  draw  m  the  acces- 

libel  for  aiNorftti,  sory.  As  if  one  libel  far  Atnodus  decimanm,  if  they  aflow  it,  tfaeymay  try  it;  and 
if  the  spiritual  Coke's  opinion  they  said  was  not  warranted  by  the  books,  and  Fitz.  N.  B.  524.  is 
^"tl^*'*  ^^^^  against  it ;  and  the  court  being  held  before  the  chancellor,  and  not  the  bishop 
It,  they  may  try  jjimsejf^  jjg  might  sue  there.  Vide  Hob.  87.     Conusance  of  pleas,  granted  to 

beholden  before  the  steward  of  the  grantee,  licet  the  grantee yum#/Niiv;  sed 
vide  ibid,  in  pede,  that  even  an  act  of  pariiament  to  make  a  iiiao  judge  in  his 
own  case  would  be  void. 

M.  20  Car.  2.  B.  R.  Jtum.  [1  Vent.  3.] 

A  modiu  that         A    PROHIBITION  itas .  prayed,  to  stay  a  suit  in  the  oourt-christian  for 

and  m^^piers'    "^  tithes,  upon  the  suggestion  of  a  mo(2w,  which  was  alleged  in  this*  manner: 

of  sacfaaroanor,  "  I'hat  the  proprietors  and  occupiers  of  such  a  manor,  or  any  parcel  thereof, 

or  any  parcel    '  "  shall  pay  a  gioat  to  the  parson  for  herbage  tithes.*' 

thereof,  should        The  court  held  that  this  could  not  be,  for  if  a  roan  had  but  iwo  or  three 

^y  a  g"*^     foot  of  ground  in  the  manor,  he  should  pay  a  groat ;  but  it  ought  to  have  been 

herbage^thes  is  ^*^^  *  ''  '^^^  ^^  proprietors  and  occupiers  of  such  a  manor,  for  themselves 

had,  for  if  a  man  '^  &^  ^^^^^  farmers,  had  paid  four-pence.*' 

hadlnittwoor  H.  21. 

three  feet  of  ground  in  the  manor  he  should  pay  a  groat ;  but  it  ought  to  have  been  l»d,  that  (he  proprietors 

and  oceupiert  of  tuch  a  manor  for  ihemselvet  and  their  farmert  had  paid  it . 
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H.  21  Car.  2.  B.  R.  Philips  v.  Clever.  [2  Kcb.  452.]  I  Vent.  5.  Jj^ 

C^MSON  prayed  a  prohibition  to  tbe  arches  on  libel,  for  tithes  of  coni^  A  prohibition 

in  a  waiTen>  grounded  on  the  common  law  et  laudabiU  cwisuetudme  used  ^^fi' fojf ^^^. 
about  thirty  years  last^  suggesting  a  denial  of  the  custom  ^  and  per  curiam  a  pro-  ^f  „bbito  in  a 
hibition  was  granted,  this  being  no  custom  sufficiently  applied  to  any  parish  \  warren  (ground. 
and  TwiSDE^  said,  that  where  the  libel  is  grounded  on  a  custom,  whereof  they  edonthecomoum 
have  original  conusance,  there  no  prohibition  will  lie  on  denial  of  the  custom  ;  ^^  and  laudable 
but  contrd,  where  the  thing  lies  ttlere  only  by  virtue  of  the  custom,  and  not  y^J^^t)  uiSi 
otherwise,  as  in  libd  for  tithes  of  conies^  doe8,(l)  or  fish;  which  was  not  de-  miggesUon  ofa 
nied  by  any.  denial  of  the 

(1)  "  DovetJ*    Ventri*.  custom,  which 

the  court  said  was  not  suffidently  applfed  19  any  parish ;  and  by  Tuitden,  where  the  libd  is  grounded  on  a 
custom,  whereof  the  spiritual  court  has  original  conusance,  no  prohibition  will  lie  on  denial  of  it ;  hut  contrd, 
where  it  tiet  there  only  by  virtue  of  die  custom,  as  in  libel  for  tithes  of  rabbits,  pigeon*,  or  fish,  which  was  not 
denied  by  any. 

H.  21  Car.  2.  B.  R.  EngKskv.  Johns.  [2  Keb.  4^.] 

¥N  debt,  on  2  E.  6.  13.  for  not  setting  forth  of  tithes  of  Great  Walsin^ham,  In  adabt  on 
■*•  in  Norfolk  :  the  defendant  pleads  that  Howell,  last  prior  of  W.  and  his  pre-  LS^^*fe«ud 
decessors,  time  out  of  mind,  were  seised  stmul  et  seme*  of  the  manor  and  rec-  ^^  ^    ^  ^^ 
toTj,  and  by  reason  of  umty  was  discharged  by  31  H.  8.  c.  13.  and  traverses  his  piedeoesson 
absque  hoc,  that  tithes  have  been,  time  out  oi  mind,  paid  to  the  rector,  to  were,  time  out 
which  Shouldham  demurred,  because  unity  of  itself  is  no  discharge,  but  by  **/  ■•|"'*»  wised 
favour  of  the  statute,  as  it  is  joined  with  prescription,  which  is  here  only  in-  J^*JJJ^„    "^  ^^ 
ferred  ratione  unitatis,  which,  as   19  H.  o.  26.  b,  and  2  Cro.  587.  Dowswell,  tory,"and"by'^" 
work  nothing,  but  virtute  a^us  what  is  positively  alleged  in  the  premises,  reason  of  the 
being  no  direct  affirmation  on  which  issue  can  be  taken,  as  Hob.  14.  Priddle  imity  was  dis- 
and  Napper's  ca8e.(l)     Also  it  should  have  b^en  pleaded,  that  the  prior  Wis  ^*?^f^  ^^  ^^ 
seised  as  well  of  the  forty-seven  acres  in  question,  as  of  the  rectory,  and  not  demuirerit  was 
to  say  they  were  seised  of  the  mon<r  generally;  for  as  Moor,  528.  pi.  799.  contended  that 
Benton  and  Trot,  (2)   copyhold  and  leasehold  are  not  within  the  statute,  and  it  should  have 
this  is  as  much  to  be  intended  copyhold  as  -freehold.  Com.  84.  and  Co.  l>cen  pleaded 

and  Hob.  306.  this  u  a eoM^rdi kw,  aBdmimeited, oiaitting  (religious)  wUck  ^^^^^ 
per  K8YLIN6B,  most  rerer  to  thinp  not  named,  but  abbeys  and  priories  aie  ^/^^o47 
named)  whic^  the  oomrt  agreedi,  as  reoiting  the  statute  of  burning  of  housea,.  acres  in  question 
whereas  houses  are  not  in  the  statute  ;  yet  because  the  action  was  brought  for  as  of  the  rectory, 
a  felony,  it  was  held  well  enough,  which  the  court  agreed.    The  traverse  is  of  "*^  not  fliat  he 
ihe  prescription,  and  not  that  no  tttfaes  Wwe  paid  in  forty  years  before  the  stat.  ^^^«ene- 
sednon  allocatur.    The  traverse  is  of  matter  of  law,  as  Com.  496.  Grendon  rally,  for  copy-' 
against  the  Bishop  of  IJncoln.{S)    The  priory  is  not  said  to  be  time  out  of  hold  and  lease- 
lamd,  bvt  only  tikat  the  pior  was  seiaed  time  out  of  mind.    Ssamdars  pro  de*  held  an  not 
fendttt.   Unity  in  Kmghthf  and  Spencer't  case  (4)  is  agreed  a  good  discharge,  ^'^^  ^^ 
and  the  pleading,  as  Hob.  298.  Slade  and  Drake  (5)  is  weU  enough,  and  mns^  mt^^h^J^ 
take  a  traverse  to  the  payment  time  out  of  mind  as  alleged;  and  it  could  be  no  tended  copy- 
otherwise  j  and  the  question  now  is  not  on  any  custom  in  the  priory,  but  a  hold  as  free- 
prescription  in  the  priors,  which  need  not  allege  it  is  an  ancient  priory  ;  for  if  ^old.    Keylinge 
this  be  not  pioved,  the  prescription  will  faiTj  also  the  traterse  is  but  im-  ^^.^^^ 
material,  which  after  this  generu  demurrer  is  good  enough,  3  Cro.  161.  contrd  S^im^must 
if  the  traverse  had  been  omitted. — Ketlinoe  held,  the  possession  in  dis-  be  atnoUy  pur- 
charge  must  be  strictly  pursued,  and  therefore  general  seisin  of  the  manor  is  sued,  and  there- 
not  sufficient  j  but  per  xwisden  and  Mobeton,  this  bar  is  good  to  ik  common  '^f^.^^f^ 
intent,  as  the  Bishop  of  Winchester's  case,  (6)  and  the  plaintiff  should  rqply  "JJ^,„ot8»ii. 
that  it  was  copyhold  or  leasehold.  cient ;  but  by  ' 

Afai.lOt.  (5)Ante,S14.  (6)  Ante,  119.  bar  ia  g<i)d  to » 


8 


H.21 


common  intent. 


and  the  plaintiff  should  reply  it  was  copyhold  or  leasehold. 


480  TITHB  CASES. 

16fi^-  H.  21  Cand.  B.R.    Jnm.    [2Keb.472.] 

A  dischai^^  "MM^ALCOT  prayed  a  prohibition  to  the  ecclesiastical  court  of  Hereford,  on 
■hull  be  intend-  ^^  suit  for  tithes,  prescribing  in  discharge  by  prescription  in  the  hands  of 
^  ^h**  H^  *"**  *^®  abbey  of  ted  rum  allocatur  ;  for  per  curiam,  as  BawUt  agunst 

f^jj^  OMKH    Atkins, (l)  this  shall  be  intended  personal,  and  gone  by  dissolution,  unless  it 

were  said  to  be  discharged  ratione  ttnitatis,  or  that  the  abbey  was  of  the  Cis- 
tertian  order  -,  and  notwithstanding  the  case  of  Siadc  and  Drake,  Hob.  295.  (2) 
the  court  refused  a  prohibition  although  it  were  moved  yesterday. 

(1)  Ami,  450.  (t)  AMii,  314. 


E.  21  Car.  2.  B.  R. 
MoretOH  v.  Hopkins.    [2  Keb.  502.]     1  Sid.  407.     1  Vent.  30. 

4  Gw.  1578. 

Debt  on  t  £.  6.  fJfOLLOWAY,  in  arrest  of  judgment,  that  no  action  lies  by  an  administn- 
forn^j^S  -*-'  tor,  as  the  plaintiff  is  to  his  son,  upon  2  £.  6.  c.  13.  for  tithes  not  set  out, 
ooLnton.  I^t  ^^'^<^'^°*^  ^  ^°^^*  ^^'  ^^^  ^  ^  personal  action  that  dies  with  the  perscMi,  being, 
notaounrt  ^  Ybltbrton,  a  contempt,  and  not  any  debt  tx  contractu,  but  like  21  H.  8. 
theai ;  and  by  c.  of  mortuaries,  Co.  jSntr.  1 64.  and  other  penal  laws.  —  Jones  pro  plain- 
Keylingetiuf  is  tiff.  Against  executors  no  action  lies  on  tort  as  on  e8ci^,but  for  them  it  does, 
b^S^^tetate  "  *"^^  ^^  ejectment  withm  4  E.  3.  c.  7.  and  Dixonn  case,  1  RolL  913. 
andnocabsre  ^^^'^^  '^  ^^<^*^  ^7  executor  lies  on  escape  3  so  1  Cro.297.  1  Roll.  912.  the 
peotJty.  town  of  Bridgwaters  were  taken  by  equity  on  the  statute  de  bonis  asportatis.  — 

TwiBDEN  said,  this  very  point  has  on  this  statute  been  adjudged  in  C.  B.  and 
affirmed  on  error  in  the  Eschequer  Chamber,  and  the  constant  di(forence  has 
been  in  actions  by  them,  which  ue  well,  but  not  against  them,  which  the  court 
agppeed ;  and  per  Kxtlinok,  this  is  a  duty  trebled  by  the  statute,  and  not  a 
bare  pcnialty;  and  judgment  |w  plaintiff. 


iMoe      TF  the  jury,  upon  an  issae  joined  in  a  prohibition  upon  a  modus  dedmandi, 
joined  in  prohi-   M.  fina  ^  different  modus,  yet  the  defendant  shall  not  have  a  consukaiioD ;  for 


£.  21  Car.  2.  B.  R.    Anon.    [1  Vent  32.] 

If  upon 

different  firom  that  laid,  yet  no  confoltation  shall  go,  as  it  appears  that  tithe»  oaght  not  to  be  sued  for  in  specie. 

M.  21  Car.  2.  B.R.    Anon.    [1  Vent.  41.] 

If  the  tpiritual    TN  a  fooffisient  of  tithes  and  lands,  where  there  is  no  livery }  if  they  do  ad- 
court  upon  a      M.  judge  the  tithes  to  pass,  notwithstanding  there  is  no  liyery,  a  pnkubiticNi 

wBOfflBeut  of  .-pSll  15^ 

tithes  and  lands  ^'U*  "«• 

without  fiveiy  adjudge  tilhet  to  pass,  prohibition  lies. 

J^^       H.  22  Car.  2.  B.R.  Jmilesyr.  Chambers.  [1  Mod.  35.]  2  Keb.  596. 
Turf,  gravel,  and*    A   PARSON  libels  in  the  spiritual  court  against  several  of  his  parishioners 
rf^  h^AM  ^^^  ^^^  ^^ '  *^^  P'^y  *  prohibition .—  Ketltngb,  C.  J.  Turf,  graTcI, 

and  not  tithe* '   ^^^  chalk,  are  part  of  the  freehold,  and  not  titheable. 
able.  The  court  granted  one  prohibition  to  all  the  libels ;  but  ordered  the  plaintiffs 

There  maybe  *<>  <leclare  severally, 
a  joint  prot^ibition  to  seTeral  libels,  bat  the  plaintiffs  most  declare  severally. 
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TITHE  CASES.       '  481 

H.  29  Car.  S.  B.  R. 
Crouch  V.  Risden.    [  1  Vent.  6 1 .    2  Keb.  612.    1  Sid.  443.]  ^  ^70. 

TfpINCH,  solicitor^  moYed  for  a  prohibition  to  the  ecclesiastical  court,  to  stay  A  modm  to  be 

a  suit  for  tithes  of  hops,  commenced  there  by  the  vicar,  upon  a  suggestion,  paid  to  the  rec- 
that  they  had  paid  for  all  tithe  hops  so  much  an  acre  to  the  parsmi,  time  out  tor  in  lien  of 
of  mind.    But  it  was  denied:  for  there  could  be  no  such  composition  time  bad^  where  the 
out  of  mind,  hops  not  being  known  in  England  until  Queen  Elizabeth's  time ;  vicar  is  endowed 
for  then  they  were  first  brought  out  of  Holland^  though  beer  is  mentioned  in  of  all  small 
a  statute  in  Henry  the  Fourth's  time.  ^^^'  fof  *« 

But  it  was  said  by  the  court,  that  perhaps  the  yicarage  was  endowed  time  ^^  ^^jj  ^*|j^® 
oat  of  mind  of  smaU  tithes,  of  which  nature  hops  were :  then  the  prescription  have  been  intx^ 
of  paying  a  modus  to  the  parson  shall  not  take  them  from  him }  for  it  shall  be  daced  within 
taken  to  have  commencea  since  ^he  endowment.  time  of  memory. 

Note,  if  the  matter  concerns  the  whole  county,  it  b  to  be  tried  in  another     Hops,  woad, 
county  which  is  indifferent.     [Fbi/rw.]  ^  mid  such  small 

Finch,  solicitor,  prayed  a  nrohibition  in  suit  by  the  vicar  against  Impropriator  ™*"8'.'"  ^"^ 
-      ^.^,   *   ^  .        ''^    ^     ^.   *^         J        /.         , ,  ^  ^         -J  5  xL    •        invention,  are  m 

for  tithe  of  hops,  suggestmg  a  modus  of  a  noble  /^er  sacks  paid  to  the  im-  ^^^  nature 

propriator,  and  that  these  were  due  to  the  impropriator  $  sednon  ciUocatWy  hops  small  tithes,  and 

being  a  small  tithe  and  not  time  out  of  mind,  and  there  may  be  a  modus  to  the  having  been  in- 

parson  of  great  tithes,  and  ndne  to  the  vicar  but  in  kind ;  and  if  the  endowment  ^im^  within 

be  of  small  tithes,  whenever  the  land  is  so  sow^,  the  vicar  shall  have  it,  unless  ^^^  ^tt»^' 

the  modus  be  to  discharge  the  land,  in  which  case  it  is  ill,  unless  the  vicarage  subject  of  speci- 

be  time  out  of  mind,  and  then  it  shall  be  intended  before  the  right  of  the  fie  moduaa, 

parson :  and  a  prohibition  was  denied.     [Keble!]  although  they 

But  it  was  said,  that  if  the  suggestion  had  been  to  pay  so  much  in  lieu  of  ^  bt^wend, 
all  smaU  tithes,  prohibition  should  go  i  for  hops,  woad,  and  such  small  things  Uea^oTthe'small 
of  new  invention  are  mumtct  dedmce :  and  for  that  the  suggestion  was  not  so,  tithes. 
prohibition  was  denied.  Twisden,  J. 

Note,  by  Twisdrn,  J.  (who  lived  in  Kent,)  it  is  a  question  at  this  day  (who  lived  in 
how  hops  shall  be  tithed,  viz,  by  the  hill,  or  by  the  pole,  or  by  the  busheL  Kent)  said,  that 

shontd  be  tithed,  by  the  hiU,  the  pole,  or  the  bushel. 
(1)  See  Rticlen  v.  Crouch^  M.  23  Car.  9.  pott^  405. 

E.  22  Car,  2.  B.  R. 
TiMen  v.  Walter,    [1  Sid.  447.  1  Vent.  75.  1  Mod.  50.]  2  Keb.  628. 

A   PROHIBITION  was  moved  for  to  a  libel  by  a  vicar  for  tithes  of  wood  a  suggestion  for 
-^^    and  woad.    The  suggestion  was  as  to  the  wood,  that  there  was  a  custom  prohibition  to  a 
within  the  parish  of  R.  that  the  parishioners  there  should  not  pay  tithes  for  >«"*  ^o'  ^^f«  ^ 
wood  spent  in  their  houses  5  and  he  further  suggested  he  is  a  parishioner,  and  ^^*  *Ihlt^  * 
that  it  was  spent  in  his  house.  pSlriaWon^ 

The  court  held  the  suggestion  bad,  for  it  did  not  state  that  he  occupied  several  should  not  pav 
lands  within  the  parish,  and  that  the  wood  was  spent  for  necessaries  in  his  tithes  of  wood 
house,  or  for  hedging  the  com,  &c.  by  which  the  vicar  would  have  ubcriores  JP*"*  in  their 
dedmas.    And  it  was  ordered  to  be  amended.  BooTunlcssU  be 

As  to  the  woad  it  was  suggested  that  the  titl^  thereof  belonged  to  the  parson  also  stated  that 
and  not  to  the  vicar :  but  there  was  doubt  of  thi8>  for  it  is  reckoned  among  mi-  the  parishioners 
nuias  dedmas,  as  hops,  &c.     [Siderfin.']  held  land,  and 

A  prohibition  was  prayed  to  stoy  a  suit  for  tithes  of  wood.  The  ]^intiff  ^^^^^'^T^y, 
suggested,  that  he  haa  a,  house  in  the  parish,  and  that  the  wood  was  cut  for  ^^^^^  ^^  ' 
fuel  burnt  in  his  house.  bandry,  or  for 

But  the  court  said,  that  this  would  not  serve,  unless  it  were  expressed,  that  hedging  the 
tbe  house  was  for  maintenance  of  husbandry,  by  reason  of  which  the  parson  f^rn  of  such 

had  ubcriores  decimas.     IVentris,']  ^^  '  ^    w 

■-  -'  .     .        the  parson  had 

A  vicar  uberufrenUei- 

IMS .'  it  was  ordered  to  be  amended.    If  the  endowment  of  a  vicarage  be  lost,  small  tithes,  as  of  ivoad,  shall  be 

paid  to  the  parson,  or  vicar  according  to  prescription. 

▼OL.  I.  B  H 


A  bill 
rate 


TITHE  CASES. 

A  vicar  Hbelled  in  the  spiritual  court  for  tithe  of  woad.  BarreU  prayed  a 
prohibition^  suggesting,  that  time  out  of  mind  they  paid  no  small  tith^  to  the 
vicar  j  but  that  small  titties^  by  the  custom  of  the  pasisb,  Were  paid  to  the 
parson.  —  Twisden,  J.  If  the  endowment  of  the  vicarage  be  lost^  small  tithes 
must  be  paid  according  to  prescription.     [Mod.  Rep.]  ^ 

M.  22  Car.  2.  Cane.    Bush  v.  Rishley.    [I  Chan.  Ca.  187.] 

ill  to  have  a   HpHE  bill  was  to  have  a  rate  tithe  settled  by  decree  against  the  impropriator, 

I  tithe  settled  i  and  prevent  multiplicity  of  suits. 
mlEuirth  •  -  ^°^  ^?^  ^^  plaintifis  it  was  prayed,  that  the  court  would  cither  decree  that 
p^Hiator  and  ^^  plaintiffs  should  hold  their  lands  tmder  that  modus  decinumdi,  which  at  a 
to  prarent'iniil-  trial  at  law  pending  this  suit  was  found  by  verdict,  or  that  the  court  would 
4iplicity  of  suits,  direct  another  trial  to  try  the  verity  of  the  modus,  and  reserve  the  cause  till 
]J"  **™*^  after  the  second  trial,  (if  the  court  were  not  satisfied  with  one  rerdict)  it  being 
I^per  d^  insisted,  that  after  such  tithe  rate  had  been  ascertained  by  two  verdicts,  the 
tlKMigh  it  waa  court  ought  to  decree  an  enjoyment  of  the  lands,  for  which  the  modus  was  pay- 
inastod  that  able  under  that  rate  tithe,  and  discharge  the  tithe  in  kind ;  and  it  was  com- 
Mcfa  decrees  tared  to  the  case  of  copyholders,  that  have  their  fines  and  services  ascertained 
•**th^'S°h'**  by  the  aid  of  this  court,  by  directing  of  trials  for  that  purpose  first,  and  after 
qiier^  bot  hT      decreeing  according  to  the  verdicts  on  such  trials. 

ordeced  two  de-  .  But  for  the  defendant  it  was  insisted,  that  this  court  had  not  any  time  de- 
positiotis  to  be  creed  a  modus  dedmandi^  and  that  tithes  were  payable  in  kind  by  common  right, 
inade  use  of  at  And  though  it  was  insisted  for  the  plaintiro  that  it  was  frequent  in  the  Ex- 
iSaiifttL"**""*  chequer  to  decree  a  rate  tithe,  the  Lord  Keeper  did  not  think  fit  to  decree  in 

such  a  case,  but  ordered  two  depositions  to  be  made  use  of  at  law,  as  occasioD 
served.    And  dismissed  the  bill. 


I   s 


E.  22  Car.  2.  B.  R.    Watson  v.  Smyth.    [2  Keb.  634.] 
Wood  used  for    ^MlHOMAS  prayed  a  prohibition  on  appeal  to  the  Arches  in  suit  for  tithe  of 
'f^h'^^hLid'"*  vrood,  sallows,  osiers,  &c.  suggesting  that  some  was  spent  -in  his  ancient 

nay'be  ezraipt  ^^^®  ^  husbandry,  and  part  in  hedges,  and  the  osiers  in  hurdles  for  sheep ; 
from  tithe,  al-  ^^  ^be  custom  being  too  general  that  no  tithe  is  paid  for  wood  cut  and  roent 
thoagb  the  house  SO  by  any  inhabitant,  as  Co.  Entr.  per  curiam  a  prohibition  was  denied  till 
be  not  ancient,  amendment;  for  on  sale  tithes  are  payable,  albeit  the  fuel  be  made  of  it :  also 
for  the  husban-  ^^  court  a^^eed,  albeit  the  house  be  new,  yet  it  is  the  husbandry  is  the  main, 
b^  if  sold,  t^e  ^'^  ^  ^^^^  ^  ^>  ^^  ^^  sufficient  5  and  on  amendment  a  prohibition  was  granted. 
wSll  be  doe.  ^ 

T.  22  Car.  2.  B.  R. 

Kettle  V.  Robson.    [2  Keb.  665.  719.  7290     1  Vent.  107. 

A  probibition  J^ORTH  prayed  a  prohibition  in  suit  for  tithe  hay  by  the  parson  on  stipes- 
was  granted  to  -^^  tion  of  the  vicar  endowed^  and  a  modus  paid  to  him;  andjMr  curiam  a  pro- 
ha'^b^**!^  hibition  wag  granted  «tti. 

aob,  upon  w^  '  ^^^h  prayed  prohibitioiv  in  suit  by  a  parson  on  a  modus  to  a  vicar,  who 
gestion  of  pay-  ^1°^^  out  of  mtnd  is  endowed  of: the  tithes  of  this  place ;  and  there  being  a  pro- 
nent  of  a  niodmM  hibition  on  the  same  madks  in  the  Exchequer  for  another  year,  and  a  consulta- 
to  ^^^fJJ**"*  **®^  ^^^  '^^^^  ^^  proof  granted,  which  being  collateral,  and  not  granted  on  the 
which  Ueiil  ^^^»  ^®  conceived  on  60  E.  3.  c.  4.  a  new  prohibition  may  be  now  granted  at 
deooe  of  the*  ^^  discretion  of  the  court :  and  per  curiam  a  prohibition  was  granted  quoad  the 
endowment,  and  pasture,  one  acre  of  arable  being  put  in  to  save  costs ;  and  the  like  prohibition 
]io  other  proof    waar  granted  inter  Kettle  and  Robson. 

**  ^H^^"****  Coifewkrn  prayed  a  consultation  in  default  of  proof  erf  suggestion  of  a  modus 
"*Whef^cwi"  ^  ^^*'  ^"^^^^^^  ™  discharge  of  tithe  sued  for  by  the  parson  of  Walteibeach, 
sultatio^faas '  because 

been  granted  for  want  of  proof  of  the  suggestion,  and  not  on  the  right,  another  prohibition  may  be  granted,  at 
the  discretion  of  the  ooork,  upon  the  same  suggestion. 


TITHE  CASES. 

Ibecaine  mily  fiiyiiient  is  proved  tune  out  of,  &c.  not  any  ancient  endowment 
ci  the  vicarage  in  Ely  diocese^  as  Yelybbton,  86.  Grtne  and  Austen;  (!)  $ed 
non  aUocaiur,  for  per  cMtiam  payment  is  evidence  of  the  endowment,  and  this  is 
die  modus  suggested  puincipauy,  and  no  man  can  prove  other  endowment  j  and 
a  ocMttahalioii  was  denied. 

(1)  AnU,  165. 

Tr.  £2  Car.  2.     Wildman  and  Clayton  v.  Oades.    [PoIIexf.  1 .] 

IN  deht  vpon  the  statute  2  £.  6.  for  not  setting  out  tithes.    Upon  nil  debet  a  prior  and  con- 
pleaded^  the  jury,  as  to  all  the  sum  in  demand,  except  ^20,  find  for  the  vent  seised  in 
defendant,  and  as  to  this  £20  they  find  specially,  fef  time  out  of 

That  the  priw  and  convent  of  Southwick,  and  their  predecessors,  time  out  of  ™"^'  ^!^  ^^^ 
mind,  until  and  at  the  time  of  the  dissolution,  were  seised  as  well  of  the  manor  ,.^  "  and**  * 
of  Moundsmere  unde,  &c.  in  the  poish  of  Preston  Candorer,  as  of  the  rectory  lands  within 
of  Preston  Candorer  sinml  et  semet  in  fee  in  the  right  of  their  pricny.  that  rectory 

Being  so  seised  befbie  the  dissolution,  XTtz.  «««'  etsemel, 

20  September,  24  H.  8.  They  by  deed  indented  stmul  et  semel  demised  to  JJ^^^a^d 
Robert  Hannifigton,  as  well  the  manor  as  the  rectory,  for  forty  years  :  by  vir-  i^^^^^^i^ 
tue  whereof  Hannington  entered,  and  was  possessed:  the  reversion  to  the  prior  semel  for  forty 
and  convent.  years ;  daring 

7  April,  20  H.  8.   the  prior  and  convent  (Hannington  thus  possessed,  and  thU  lease  the 
the  pnor  and  convent  thus  seised)  by  indenture  surrender  to  H.  8.  the  priory  and  PJ°^  I^  the 
also  the  reversion ;  and  that  by  virtue  thereof  H.  8.  was  seised  of  the  reversion.    K|„g  granted 

They  find  further,  the  statute  for  discharge  of  tithes,  31  H.  8.  wherein  it  the  rectory  to 
was  enacted  that  the  Rmg  and  all  persons  that  should  ]^«ve  any  manors  or  lands  the  plaintiffs, 
which  did  belong  to  any  priory,  should  have  and  hold  the  same  according  to  JJJ**!^?  ^^^  *? 
their  estates  discharged  and  acquitted  d  solutione  dedmtmm  tarn  Uberi  et  in  tarn  the leaMexplred 
amph  et  largo  modo  qudm  priores,  SfC.  had  held,  enjoyed,  or  possessed  the  same,  and  no  tithes 
at  the  time  of  the  dissolution  or  surrender.  were  ever  since 

That  King  H.  8.  afterwards  granted  the  rectory  to  the  Dean  of  Winchester,  P^d ;  the  ques- 
under  whom  the  plaintifis  claim  5  U^o"  ril^'ds  were 

And  the  manor  to  the  warden  and  scholars  of  the  college  of  the  Blessed  discharged  from 
Mary,  the  Virgin  of  Winchester  and  their  successors  3  under  whom  the  defend-  payment  of 
ant  claims.  tithes  ?  and  it 

They  find  further,  that  no  tithes  of  any  com  have  been  ever  paid  out  of  «ppc»»  they 
these  lands.  werejbntwas 

That  the  defendant  did  sow  these  lands,  carried  the  com  without  setting  p^nal  unity    * 

forth  any  tithes.  presumes  a  real 

That  the  single  value  was  £5  :  6#.  Sd,  the  treble  £20,  et  si^  Sjfc.  discharge  that 

Upon  this  verdict  the  case  is  this,  «*«^«*  "^^^^ 

The  prior  and  convent  of  Southwick,  time  out  of  mind,  tiU  the  dissolution  ^j^ore^^or^j 
seised  of  a  rectory  and  lands  within  thi^  rectory,  simul  et  semel,  in  fee,  make  a  a  discharge  with- 
lease  of  the  rectcHy  and  lands,  simul  et  semel,  for  forty  years.    During  this  out  other  proof, 
lease  the  priory  is  dissolved,  and  the  King  grants  the  rectory  to  the  plaintiff,  and  causes  the 
and  the  land  to  the  defendant :  then  the  lease  expires,  and  no  tithes  ever  since  fj?^  ^  destroy 

. ,  ^  this  presumption 

P®^"'  ,  to  bo  brought  of 

Whether  those  lands  be  discharged  from  payment  of  tithes?  that  is  the  the  other  side  of 

qaesti<»l.  a  payment  that 

For  the  defendant,  that  they  are  discharged.  o°ce  was ;  and 

If  the  lands  and  leetory  had  not  been  in  this  case  in  lease  at  the  tune  of  the  j^^s  were  hi 
dissolution,  there  hAd  been,  1- think,  no  question  but  they  had  been  discharged  tease,  that  it  was 
by  the  perpetual  unity  found.  not  material : 

Priddle  mdNapper^s  case.  Rep,  1 1 .  (2)  5i<ide  and  Drakes  case,  in  Hob.  (3)  and  the  plaintiff, 
and  all  the  authority  therem  concurs  without  question  at  this  day.  ck^^l**inst"'' 

But  that  which  I  shall  endeavour  is,  him^afhis 

'•  *P  counsel  acknow- 
ledged)  after  argument,  never  proceeded  to  judgment  in  it,  and  the  defendant,  not  recorering  costs  in  his  case 
if  «djcidge<f  lor  him,  (t  Inst.  651t)  had  no  reason  to  pat  it  on,  and  so  it  rested. 

(«)  AHti,  805.  (3)  Ants,  314. 

H  H  2 
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'     1 .  To  shew  the  reason  why  perpetual  unity  to  the  time  of  the  dissolution  is 
a  discharge  within  the  statute. 

2.  That  that  reason  ei^tends  to  disdiarge  as  well  where  such  lauds  were 
in  lease  at  the  time  of  the  statute,  and  nb  tithes  paid  hy  the  lessee,  as  where 
they  were  not  in  lease  j  even  as  in  other  cases  of  discharge  by  hull  or  prescriptioD. 

3.  That  the  lease  being  of  rectory  and  lands,  iimul  et  semel,  so  as  none  were 
paid,  that  the  authorities  are  very  strong  of  my  side,  that  they  are  discharged 
by  the  statutes.  / 

1.  Why  perpetual  unity  is  a  discharge  within  the  statute. 

1 .  It  is  not  strictly  and  positively  by  any  words  of  the  statute  so  enacted  to 
be :  the  statute  is,  that  the  King  and  all  other  persons  shall  hold  these  lands 
discharged  and  acquitted  fron>  payment  of  tithes  as  free,  and  in  as  large  aod 
ample  manner  as  the  prior,  &c.  held,  retained  or  enjoyed  them  at  the  time  of 
the  dissolution. 

Then  a  perpetual  unity  in  the  prior  before  the  statute  was  no  discharge,  bnt 
only  a  suspension  of  payment,  because  he  could^not  pay  tithes  to  himself;  bnt 
if  in  the  time  of  the  prior  there  had  been  a  severance  of  the  possession,  tithes 
must  have  been  paid;  the  lands  were  not  freed  or  discharged  :  now  the  statute 
makes  no  discharge  of  lands  that  were  not  discharged  at  the  time  of  the  disso- 
lution, but  only  enacts,  that  they  shall  be  held  as  free  and  discharged  from 
payment  of  tithes,  as  they  were  held  by  the  prior,  this  being  all  that  the  statute 
has  done :  in  like  manner,  as  if  before  the  statute,  if  the  possession  had  been 
severed  they  must  have  paid  tithes,  so  must  they  do  after :  therefore  unity  is 
catainly  no  discharge  strictly  and  positively  by  the  words  of  the  statute. 

2.  It  is  by  a  just  and  reasonable  construction  upon  the  statute,  to  avoid  a 
mischief  and  loss  of  many  real  and  positive  discharges  which  were  truly  within 
the  meaning,  but  by  reason  of  unity  could  never  have  been  proved  to  be  such. 

For  the  abbots,  priors,  and  religious  houses,  having  such  vast  revenues,  had 
very  many  appropriations  and  rectories,  and  also  manors  and  lands,  and  baring 
ancient  discharges  by  buUs,  prescriptions,  and  order,  which  after  so  long  a  unity 
in  possession  were  impossible  to  be  produced  and  proved,  the  benefit  intended 
to  the  King,  and  those  that  claimed  by  purchase  under  him,  would  have  been 
inconsiderable,  if  all  those  lands  where  there  was  an  unity  in  the  abbot  or  prior, 
and  thereby  the  evidences  of  their  prescriptions  and  grants  impossible  to  be 
proved,  should  have  been  charged  with  payment  of  tithes,  and  the  intent  and 
meaning  of  the  statute  be  destroyed  and  evaded. 

To  avoid  this  mischief  and  inconvenience,  the  wisdom  of  the  judges  did  con- 
strue, that  where  there  was  a  perpetual  unity,  that  this  should  be  sufficient  to 
discharge  the  land,  presuming  that  there  was  some  real  discharge  by  bull  or  pre- 
scription, or  else  that  at  some  time  or  other  the  abbots  farming  taost  of  ueir 
lands  it  could  be  proved  that  at  some  time  or  other  tithes  were  paid.    This  is 

Slain  by  Priddle  and  Napper's  case.  Rep.  11.  Archbishop  of  Cantefimry*ic»», 
lade  and  Drake  %  case,  Hob.  298.  where  he  says  that  unity  by  prescription  is 
good  primd/acie,  but  not  of  itself,  but  in  contemplation  of  a  perfect  discharge 
that^hall  be  supposed. 

The  pleading  also  shews  it,  which  must  not  be  that  ratione  inde  it  was  dis- 
chargea,  but  ratione  inde  the  abbot  held  discharged  of  payment  of  tith^.  ^ 

This  being  so,  it  follows,  that  a  discharge  by  unity  is  in  truth  and  in  judg- 
ment of  law  a  discharge  by  bull  or  by  prescription  presumed,  but  not  proved ; 
not  by  order :  for  if  it  were  by  order,  then  it  were  only  quamdiu  in  prdftm 
tnanUntt  excokierunt,  and  would  not  extend  to  farmers  and  tenants;  but  ^^^ 
a  full  and  absolute  discharge  since  the  statute,  and  therefore  must  be  graned 
upon  such  a  discharge  as  was  full  and  absolute ;  which  must  be  by  prescription 
or  bull. 

2.  That,  that  reason  or  construction,  which  has  made  perpetual  unity  a 
discharge,  extends  to  discharge  as  well  where  the  lands  were  in  lease  at  the 
time  of  the  statute,  and  no  tithes  paid  by  the  farmer,  as  where  they  were  not 
in  lease ;  even  as  in  cases  of  discharge  by  bull  or  prescription. 

Where  they  were  once  in  lease,  and  the  farmer  did  pay  tithes,  there  the  prc- 
aumpticm  of  a  perfect  and  real  discharge  is  thereby  destroyed,  and  they  must 
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my  tithes  stilly  unlets  a  perfect  and  re^  discharge  by  bull  or  prescription  can 
De  nroved  5  but  that  is  not  our  case.     * 

ant  where  they  were  once  in  lease,  and  paid  no  tithes,  there  the  reason  holds, 
or  is  rather  stronger. 

For  perpetual  unity  presumes  a  real  discharge  that  cannot  now  be  proved, 
and  therefore  works  a  discharge  without  other  proof,  and  causes  the  proof  to  de- 
stroy this  presumption  to  be  brought  of  the  other  side  of  a  payment  that  once  was. 

llien  if  there  be  a  unity  till  24  H.  8.  and  then  a  lease  made,  and  no  tithes 
paid  by  the  lessee,  is  it  not  a  stronger  presumption  that  no  tithes  being  paid 
-VFhen  there  was  a  lease,  that  the  lauads  were  discharged,  than  if  the  unity  had 
continued  in  the  prior,  when  none  could  have  been  paid  by  reason  of  the  sus- 
pension, though  tne  land  had  not  been  discharged  ? 

'  Further,  if  a  discharge  by  unity  perpetual  J)e  in  judgment  of  law,  or  by  pre- 
sumption in  law,  a  real  discharge  by  bull  or  by  prescription  presumed ;  then 
there  is  no  more  reason  that  the  leasing  the  land  and  rectory,  simul  tt  temd, 
should  destroy  this  discharge,  than  it  should  in  case  where  a  discharge  by  bull 
o^  prescription  is  produced  or  proved. 

If  therefore  a  prior  had  by  bull  or  pVescription  an  absolute  discharge  for  him,  ' 
his  iisrmers  and  tenants,  like  as  the  bishop  or  Wincheaster  prescribes  to  have  for 
himself,  his  fanners,  and  tenants^  in  the  bishop  of  Wincheitefs  case.  Rep.  2.  (1) 
and  had  made  a  lease  for  years,  24  H.  8.  such,  as  in  our,  case,  would  there  be 
imy  question  whether  these  lands  were  discharged  by  the  statute  ? 

Obj.  That  the  statute  says,  that  the  subject  shall  hold  these  lands  discharged 
as  the  abbot  held  them  at  the  time  of  the  dissolution,  and  the  lands  and- rectory 
being  at  the  time  of  the  dissolution  in  lease,  the  abbot  did  not  hold  them. 

Answ.  This  objection,  if  of  force,  will  confound  the  sense  of  the  statute,  as 
it  has  been  taken  ever  since  it  was  made. 

The  meaning  has  always  been  that  the  lands  shall  be  dischai^ed  in  as  large 
and  ample  manner  as  they  were  in  the  prior ;  if  the  farmer  paid  tithes,  but  the 
prior  none  when  in  his  possession,  then  it  must  be  so  still;  the  tenant  pays,  but 
the  inheritance  discharged. 

Farter  and  Bathwrst's  case,  Cro.  2.  559.  Dy.  277..(2)  Priors  that  had  lands 
discharged  by  order,  quamdiu  in  proprm  tnanUms  excoluerunt :  the  farmers  paid, 
but  the  inheritance  not,  ever  since  the  statute. 

So  in  our  case,  where  there  were  leases  in  being  at  the  time  of  the  statute, . 
the  inheritance  in  the  prior  discharged,  the  statute  made  it  so  continue. 

The  cases  hereafter  mentioned  will  prove  this. 

3.  That  the  authorities  are  very  strong  for  me  in  thb  case,  the  lease  b%ing 
of  rectory  and  land  simul  et  $emel,  so  as  no  tithes  could  be  paid. 

For,  as  I  take  it,  the  books  run  thus :  That  if  tithes  were  paid  by  the  lessee 
when  it  was  in  lease,  then  the  unity  is  destroyed,  and  no  discharge. 

But  if  they  were  in  lease,  and  no  tithes  paid,  then  the  books,  some  say,  and 
others  imply,  that  they  are  discharged* 

1.  For  those  books  that  do  imply  that  they  are  discharged,  Priddk  and  Nap- 
pers  case.  Rep.  11.  14.  b.  (3)  say  thus :  Although  there  has  been  a  perpetual 
unity,  yet  if  the  farmers  or  lessees  have  paid  tithes  before  the  dissolution,  the 
lands  are  not  discharged.  Suppose  then  that  the  farmers  had  not  paid  tithes, 
the  report  then  must  needs  intend  and  imply  that  the  lands  are  discharged ; 
for  the  book  lays  the  stress,,  not  upon  the  leasing,  but  upon  the  payment  of 
tithes  3  for  if  leasing  had  .alone  altered  the  case,  and  taken  away  the  effect  of 
the  unity,  .it  were  to  no  purpose  to  mention  the  payment  of  tithes  in  the  case. 

Dobiioft  and  Curteene,  Car.  2.  453.  (4)  Abbot  of  Evisham,  seised  of  both 
rectory  and  land  time  out  of  mind,  26  H.  8.  demised  the  land  for  sixty  years, 
and  by  the  same  lease  demised  all  tithes,  with  a  covenant  that  the  lessee  shall 
not  set  forth  com  and  hay  to  the  lessor,  but  that  he  shall  pay  tithe  of  wool  and 
lamb  to  the  lessor,  and  small  tithes  to  the  vicar. 
'  It  was  adjudged  in  this  case  that  the  lands  should  pay  tithes. 

1.  Because  the  tithes  were  demised,  therefore  the  lands  were  not  discharged, 

but  the  tithes  were  payable. 

(1)  Ante,  119.  (S)  Anti,  318.  (S)  Anti,  S05.  (4)  Anti,  268. 

2.  Because 
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2.  Because  there  was  %  ooveaant  that  the  leaiee  tbould  not  set  festh  his 
tithes  to  the  lessor^  which  shews  they  should  otherwise  have  beea  set  forth* 

3.  A  provision  for  payment  of  tithe  lajnh^  woot,  &c.  all  which  are  strong 
evidences  that  the  lands  were  not  discharged^  as  strong  as  if  there  had  beea 
actual  payment ;  and  the  finding  of  all  these  particulars  strongly  implies  that 
if  there  had  been  nothing  else  but  a  leasing,  that  that  had  not  been  sufficieot^ 
but  that  it  was  necessary  to  find  payment,  or  that  which  amounted  to  payment, 
discharges  by  grants  and  covenants  express. 

Slade  and  Drake*s  case.  Hob.  298,  says,  if  the  hrmm  paid  tithes,  that  de- 
stroys the  prescription,  which  implies,  &c. 

2.  For  the  express  authorities  proving  that  unity  perpetual  is  a  discharge, 
unless  payment  be  made  to  appear  by  the  other  side. 

Archbishop  of  Canterbury  %  case.  Rep.  2.  48,  proves  that  if  the  fanner  paid 
tithes,  then  no  discharge  by  reason  ot  unity  \  and  Hkewise  expressly,  that  if 
the  lands  were  in  lease,  and  no  tithes  paid  by  the  fanner,  that  then  they  aie 
discharged  by  the  dnity. 

38  Eliz.  GreciU  and  Trote%  case,  there  cited,  is  thus :  Prohibition  praycdl» 
suggesting  a  perpetual  unity  in  the  Abbot  of  Waltham ;  the  defendant  pleads 
a  lease  made  by  the  abbot  before  the  dissolution,  and  that  the  lessee  paid 
tithes. 

And  the  court  there  ruled, 

1.  That  he  should  not  traverse,  and  rely  upon  the  perpetual  unity  5  for 
thereby  the  point  of  payment  of  tithes  pleaded  would  not  have  been  in  question. 

2.  That  he  should  conclude  without  a  traverse,  to  the  intent  the  payment 
might  be  in  issue,  as  it  was  in  that  case,  and  found  for  the  plaintiff,  that  these 
was  no  payment ;  and  thereupon  the  prohibition  stood. 

Mich.  40,  41  Eliz.  Benton  and  Trott.  Moore,  528.  (1)  QreM  and  7Vu«<*s 
case  speeding  no  better,  then  they  the  next  time  mending  their  case,  found 
a  payment  of  tithes  under  the  lease,  and  then  the  case  was  thus : — 

Abbot  of  Waltham  seised  of  rectory  and  land,  mad  et  sttnel,  itmp9  dami, 
7  H.  8.  demised  the  rectory  and  land  for  thirty  years  !  the  lessee  made  an  under 
lease  of  the  land  to  one  Gouch,  who,  before  and  at  the  time  of  the  dissohitioo, 
paid  tithes. 

In  this  case,  the  whole  argument  and  weight  is  laid  upon  the  payment  by 
the  under  lessee  \  and  Gawdt  was  of  opinion,  that  the  payment  by  the  moder- 
tenant  to  the  farmer  of  the  rectory  that  was  his  lessor,  should  not  afect  the 
inheritance  \  but  the  other  three  Judges  contrd  m  that  point,  and  tfaerenpon 
the  prohibition  denied. 

These  cases  difier  only  in  that  in  the  last  thecBder-tesant  paid  tithes,  and 
because  he  did,  therefore  no  prohibition. 

But  the  first  case  of  Gremll  and  Trott  was,  as  T  conceivei  the  very  same 
with  this  in  question,  though  shortly  put  in  the  Ardbbishop  of  Canterbury  s 
case  5  for  it  was  upon  the  same  lands,  the  demesnes  of  the  manor  of  Nasiag; 
the  same  lease,  and  the  same  persons  concerned,  as  appears  by  comparing  the 
cases;  and  the  lease  by  the  abbot  was  of  rectory  and  land,  mmd  etyjstmd; 
and  in  this  case  no  notice  being  taken  of  tithes  paid,  being  adjudged  for  the 
prohibition,  compared  with  the  Other,  where  the  tithes  were  alleged  to  be  paid, 
and  therefore  adjudged  contrary,  seems  to  me  a  strong  authority  to  prove  that 
hot  the  leasing,  but  the  payment,  destroys  the  discharge. 

So  that  upon  the  whole  matter,  I  concdvje  that  the  lease  made  by  the  abbot 
of  rectory  and  land,  miul  et  semely  is  no  evidence  one  way  or  other,  whether 
the  lands  did  then  pay  or  not  pay  tithes,  and  therefore  can  make  or  vrark 
nothing  in  the  case ;  but  it  will  be  the  same  as  if  there  had  beea  no  lease,  but 
a  continuing  unity  of  the  possession,  as  well  as  of  the  freehold  and  inhentanoe, 
to  the  time  of  the  dissolution)  and  then  no  doubt  it  had  been  discharged  from- 
payment  of  tithes. 

In  this  case  the  plaintiff,  findtne  the  law  dear  against  him>  as  his  counsel 
acknowledged,  never  proceeded  to  judgment  in  it;  md  ^defendant,  not  re* 
covering  costs  in  his  case,  if  adjudged  for  him,  had  norea^on  taput  it  on;  and 
so  it  rested. 

(1)  Ante,  142. 

M.22. 
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M.  22  Car.  2.    B.  R.     Hu9t  v.  Ckrke.  [«  Keb.  696.]  siS/ 

jt.^^^  prayed  a  prohibition  in  suit  for  titbe  beibage  of  barren  cattle^  8Ug«  PxohibitioD  to  a 

gesting  they  were  beasts  used  in  husbandry.    2.  Mo<lus  to  pay  so  much  «»*  for  titbe  of 

for  sheep  sold  before  clipping,  in  Leicester  5  and  it  was  granted  per  curiam.       J^m  hut-    * 

bandry.    A  modus  to  pay  so  much  for  sheep  sold  before  clipping,  dlowedt 

M.  22  Car.  2.    B.  R.    Messenger  v.  Jennings.    [2  Keb.  721.] 

WONES  opposed  a  prohibition  in  suit  for  tithe  of  mills,  being  after  a  sen*  probibtiion  in 
tence,  on  the  rignt.  1  Roll.  319.  and  3  Cr.  355.  so  ^e  alleging  a  modus  suit  for  titbe  of 
comes  too  late  5  though  the  court  takes  notice  they  allow  no  modus,  yet  a  mo*  mills  on  the  ri^t 
dus  must  be  suggested  as  pleaded'  in  time,  which  the  court  agreed ;  and  the  "^'^^  '^  ^  >^' 
rule  for  prohibition  was  discharged.  SlSTuJe*"* 

court  takes  notice  tint  in  the  spintml  court  they  allow  no  modut,  yet  a  modiu  most  be  lugget ted,  as  pleaded 
in  time.  " 

H.  23  Car.  2.    B.  R, 
The  Dean  and  Chapter  of  Windsor  v.  Cover.  [2  Sa.  296.]  2  Keb, 

688.  727.  737.  775.    1  Lev.  308.  1  Vent.  98.  T.  Raym.  194.  v^f^ 

LONDON^  to  wit.    Be  it  remembered  that  heretofore^  to  wit»  in  the  term  Qu.  Whether 
of  St.  Michael  last  past,  before  our  lord  the  King^  at  Westminster,  came  rent  reserved  on 
the  dean  and  chapter  of  the  King's  free  chapel  of  St.  George,  within  the  castle  qqJ    ^^^^^^ 
of  Windsor,  by  Richard  Thomas,  their  attorney,  and  brought  here  into  the  Uie^th^tothe 
court  of  our  sud  lord4he  King,  then  there,  their  certain  bill  against  Christo-  assignee,  or  lies 
pher  Crover,  geikt.  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  debt,  and  only  in  privity 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe,  which  o^  contract,  so 
said  bill  follows  in  these  words,  to  wit :  London  to  wit.  The  dean  and  chanter  j,  ^^dJ)^^^ 
of  the  King's  free  chapel  of  St.  George,  within  the  castle  of  Windsor,  complain  able  with  it^' 
of  Christopher  Grover,  gent,  being  in  the  custody  of  the  marshal  of  the  mar-  and  consequent- 
shalsea  of  our  lord  the  King,  before  the  King  himself,  of  a  plea  that  he  render  ly  whether  by 
to  them  260/.  of  lawful  money  of  England,  which  he  owes  to  and  unjustly  de«  acceptance  of 
tains  from  them ;  for  that  whereas  tl^  said  dean  and  chapter,  on  the  20th  day  theass^M 'uie 
of  October,  in  the  twelfth  year  of  the  reign  of  our  Lord  Charles  the  Second,  ^i  jeuee  be 
now  King  of  England,  &c.  at  London  to  wit,  in  the  parish  of  St.  Mary-le-£ow,  discharged  from 
in  the  wtoxl  of  Cheap,  by  a  certain  indenture  then  and  there  made  between  ^^  ^cnt  in  fu- 
tbe  said  dean  and  chapter,  by  the  names  of  the  dean  and  canons  of  the  King's  ^'^■I'l?^^ 
£ree  chapel  of  St.  George,  within  his  castle  of  Windsor,  of  the  one  part,  and  nay  be  reserved 
the  said  Christopher  Gover,  by  the  name  of  Christopher  GoTer  of  Ottery  outofanyincor- 
St.  Mary,  in  the  county  of  Devon,  gent,  of  the  other  part  (one  part  of  which  poreal  heredita- 
said  indenture,  sealed  with  the  seal  of  the  said  Christopher,  the  said  dean  and  ments. 
chapter  bring  here  into  court,  the  date  whereof  is  the  same  day  and  3^ear  afore- 
said), demised,  granted,  and  to  farm  let  to  the  said  Christopher  Gover,  all  that 
parcel  or  portion  of  tithes  of  com  and  grain  called  town-mow,  in  the  said 
parish  of  Ottery  St.  Mary,  vrith  all  and  singular  the  r^hts,  members,  and  9p- 
portenances  thereunto  belonging,  or  in  anywise  appertaining  5  to  have  and  to 
nold  the  said  parcel  or  portion  of  tithes,  with  the  appurtenances,  to  the  said' 
Christopher,  hb  executors,  administrators,  and  assigns,  from  the  feast  of  St. 
Michael  the  archangel  then  last  past,  before  the  date  of  the  said  indenture,  unto 
the  end  and' term  of  twenty-one  years  then  next  following,  fully  to  be  com- 
pleted and  ended  $  yielding  and  paying  therefore  yearly,  for  every  yearnduring 
the  said  term,  to  the  said  dean  and  chanter  and  their  successors,  or  certain 
attorney,  in  the  south  porch  of  the  said  tree  chapel,  52L  of  lawful  money  of 
Bngland,  at  the  two  usual  terms  in  the  year,  to  wit,  at  the  feasts  of  the  Annun- 
ciation of  the  blessed  Virgin  Mary,  and  St.  Michael  the  archangel,  by  equal 
portions :  by  virtue  of  which  said  demise  the  said  Christopher  entered  into  the 
said  parcel  or  portion  of  tithes,  with  the  appurtenances,  and  was  thereof  pos- 
sessed, and  from  thence  hitherto  has  quietly  and  peaceably  had«  held,  and  oc- 
cupied 
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cupied  the  said  parcel  or  pordon  of  tithes^  with  the  appmrtenances.  Yet  2W, 
of  the  said  rent  for  five  years,  ended  on  the  feast  of  St.  Michadthe  archaDgd^ 
in  the  2]  st  year  of  the  reign  of  our  said  Lord  the  now  King>  were  and  still  are 
in  arrear  and  unpaid  to  the  said  dean  and  chu)ter ;  wherehy  an  action  bas  ac- 
crued to  the  said  dean  and  chapter,  to  denuma  and  have  of  and  from  the  said 
Christopher  the  said  260/. :  yet  the  said  Christopher  (although  often  required), 
has  not  yet  paid  the  said  260/.  to  the  said  dean  and  chapter,  hut  to  pay  tbe 
same  to  them  has  hitherto  altogether  refused  and  still  refuses,  to  the  damage  of 
the  said  dean  and  chapter  of  20/.  and  therefore  they  hring  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  morrow  of  theiloly 
Trinity,  in  this  same  term,  until  which  day  tite  said  Christopher  had  leave  to 
imparl  to  the  said  hill,  and  then  to  answer,  &c.  before  our  Lord  Iht  King,  at 
Westminster,  come  as  well  the  said  dean  and  chapter,  by  their  said  attonwy, 
as  the  said  Christopher  Gover,  by  John  Savage,  his  attorney  j  and  the  said 
Christopher  defends  the  wrong  and  injmy  when,  &c.  and  as  to  52/.  parcel  of 
the  said  260/.  in  the  said  declaration  f^ve  mentioned,  for  the  said  rent  for  die 
first  year  of  the  said  five  years,  in  the  said  declaration  likewise  specified,  ended 
on  the  feast  of  St.  Michael  the  archangel,  in  the  17th  year  of  the  reiga  of  our 
said  Lord  the  now  King,  he  the  said  Christopher  says,  that  he  does  ik)C(1) 
owe  to  the  said  dean  and  chapter  of  the  King's  free  chapel  of  St  Geoige, 
within  the  castle  of  Windsor,  the  said  52/.  or  any  penny  thereof,  in  rnsmier 
and  form  as  the  said  dean  and  chapter  above  thereof  complain  against  him, 
and  of  this  he  puts  himself  upon  the  country ;  and  the  said  dean  and  chapter 
of  the  King*s  free  chapel  of  St.  George,  within  the  said  castle  of  Windsor  like- 
wise, &c. :  and  as  to  208/.  residue  of  the  said  260/.  the  said  Christopher  ssys, 
that  the  said  dean  and  chapter  of  the  King's  free  chapel  of  St.  George,  within 
the  castle  of  Windsor,  ought  not  to  have  or  maintain  their  said  actioD  thereof 
against  him,  because  he  says  that  after  the  said  demise  of  the  said  parcel  or 
portion  of  tithes  of  com  and  grain,  so  as  aforesaid  made  by  the  said  dean  and 
chapter  to  the  said  Christopher  Gover,  and  long  before  ihe  said  rent  of  208iL 
for  the  four  last  years  of  the  said  five  years  in  the  said  declaration  specified^ 
or  any  part  thereof,  became  due,  to  wit,  on  the  24tfa  day  of  January,  in  tbe 
said  12th  year  of  the  reign  of  our  said  Lord  the  now  King,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  he  the  said  Christopher  Gover,  by  bis 
certain  indenture,  sealed  with  his  seal,  and  bearing  date  the  same  day  and  year 
aforesaid,  granted  and  assigned  all  his  interest  and  term  of  yean  which  he 
then  had  to  come  of  and  in  the  said  parcel  or  portion  of  the  said  tithes,  with 
the  appurtenances,  to  one  John  Vaughan,  esq.  5  by  virtue  of  which  said  grant 
the  said  John  Vaughan  entered  into  the  said  pared  or  portion  of  the  said  tithes 
with  the  appurtenances^  and  was  thereof  possessed.    And  the  said  Christ(^)her 
Gover  further  says  that  the  said  dean  and  chapter  afterwards,  to  wit,  on  the 
25th  day  of  March,  in  the  13th  year  of  the  reign  of  our  said  Lord  the  now 
King,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  had  notice  of  the 
said  grant  and  assignment,  and  knowing  of  the  said  grant  and  assignmoit 
afterwards,  to  vrit  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  accepted  and  received  firom  the  said  John 
Vaughan  the  said  rent,  so  as  aforesaid  above  reserved  for  the  said  tithes,  to 
wit,  six-pence  of  the  said  rent,  and  then  and  there  aocq>ted  him  the  said  John 
Vaughan  as  their  tenant  of  the  said  tithes.    And  this  he  is  ready  to  verify  i 
wherefore  he  prays  judgment,  if  the  said  dean  and  chapter  ought  to  have  or 
maintain  their  said  action  thereof  against  him,  &c. 
And  the  said  dean  and  chapter  say  that  they,  by  reason  of  any  thing  by  the 


(1)  Though  it  be  not  necessary  in  general 
to  set  out  the  indenture  in  the  declaration  in 
debt  for  rent,  yet  it  seems  to  have  been  ne- 
cessary in  this  case,  because  it  was  debt  for 
rent  on  a  lease  of  tithes,  which,  being  an  in- 
corporeal  hereditament  lying  in  grant,  could 
not  be  granted  without  deed.  See  1  Saund. 
fte.  Duppa  ▼.  Jifayo,  notes  1  and  t.    For 


the  same  reason  it  was  necessary  to  "M^ '■ 
the  plea,  that  tbe  defimdant,  the  lessee  of  ^ 
tithes,)  assigned  the  term  by  indenture;  liDr 
that  was  always  required  by  the  common  Itw; 
and  the  statute  of  frauds,  «9  Car.  «.  does  not 
apply  to  cases  of  incorporeal  hereditMienfi|[ 
for  diey  were  not  within  the  mischief  intended 

to  be  remedied  by  that  statute. 
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•aid  Christopher  Gover  above  in  pleading  alleged,  oagfat  not  to  be  barred  from  1671. 
bavmg  their  aforesaid  action  thereof  against  him  the  said  ChristopheTy  because,  hWAV,  &c. 
as  to  the  said  plea  of  the  said  Christopher,  in  manner  and  form  aforesaid  above 
pleaded,  as  to  the  said  208/.  residue  of  the  said  260/.  in  the  said  plea  of  the 
said  Christopher  above  specified,  they  say,  that  the  plea  aforesaid  by  the  said 
Christopher  in  manner  and  form  aforesaid  above  in  that  behalf  pleaded,  and  the 
matter  in  the  same  contained,  are  not  sufficient  in  law  to  bar  the  said  dean  and 
chapter  from  having  their  said  action  thereof  in  that  behalf  against  the  said 
Chnstopher,  and  that  they  the  said  dean  and  chi^ter  have  no  necessity,  nor  are 
bound  by  the  law  of  the  land  in  any  manner  to  answer,  and  this  they  are  ready 
to  verify :  who^ore,  for  want  of  a  sufficient  answer  in  this  behalf,  the  said 
dean  and  chapter  pray  judgment,  and  their  said  debt  as  to  the  said  208/. 
toother  with  their  damages,  by  reason  of  the  detention  of  the  said  debt^  to  be 
adjudged  to  them,  &c. 

And  the  said  Christq)ber  Gover,  as  to  the  aforesaid  plea  of  the  said  Chris- 
topher in  manner  and  form  aforesaid  above  pleaded  as  to  the  said  j£208  residue 
of  the  said  ^260  above  mentioned,  says,  that  the  said  plea  by  him  the  said 
Christopher  in  manner  and  form  aforesaid  above  in  that  behalf  jneaded,  and  the 
matter  in  the  same  contained,  are  good  and  sufficient  in  law  to  bar  the  said 
dean  and  chapter  from  having  their  said  action  thereof,  in  that  behalf  against 
the  said  Christopher,  which  said  plea  and  the  matter  in  the  same  contained,  he 
the  said  Christopher  is  ready  to  verify  and  prove  as  the  court,  &c.  and  because 
the  said  dean  and  chapter  have  not  answered  the  said  plea,  nor  have  hitherto 
in  anywise  denied  the  same,  the  said  Christopher,  as  bdbre,  prays  judgment, 
and  diat  the  said  dean  and  diapter  maybe  barred  from  having  their  said  action 
thereof  as  to  the  said  j£208  residue,  &c.  against  him  the  said  Christopher.  But 
because  the  court  of  our  said  Lord  the  King  now  here  is  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises,  whereof  the  said  parties  have  put 
themselves  upon  the  judgment  of  the  court,  a  day  therefore  is  given  to  the  said 
parties  before  our  "Lord  the  King  at  Westminster,  until  Wednesday  next  after 
fifteen  days  of  the  Holy  Trinity,  to  hear  their  judgment  of  and  upon  the  said 
premises,  because  the  court  of  our  said  Lord  the  King  now  here  is  not  yet  ad- 
vised thereof,  &c.  And  to  try  the  said  issue  above  joined  between  the  said 
parties  to  be  tried  by  the  country,  let  a  jury  thereof  come  before  our  Lord  the 
King  at  Westminster,  at  the  day  aforesaid,  and  who  neither,  &c.  to  recognize, 
&c.  because  as  well,  &c.  the  same  day  is  given  to  the  said  parties  there.  At 
which  day  befote  our  Lord  the  King  at  Westminster,  come  the  said  parties  by 
their  said  attomies,  and  because  the  court  of  our  said  Lord  the  King  here  is 
not  yet  advised  what  jtidgment  to  give  of  and  upon  the  premises,  whereof  the 
said  parties  have  put  Uiemselves  upon  the  judgment  of  the  court,  a  day  there- 
fore is  given  to  the  said  parties  bobre  our  said  Lord  the  King  at  Westminster, 
until  Monday  next  after  three  weeks  of  St.  Michael,  to  hear  their  judgment  of 
and  upon  the  said  premises,  because  the  court  of  our  said  Lord  the  KiAg  here 
is  not  yet  advised  thereof,  &c.  And  as  to  try  the  said  issue  above  joined  be- 
tween the  said  parties  to  be  tried  by  the  country,  the  sheriff  has  not  sent  his 
writ.  Therefore,  as  before,  let  a  jury  thereof  come  before  our  Lord  the  King 
at  Westminster,  at  the  said  day,  and  who  neither,  &c.  to  recognize,  &c.  because 
9S  well,  &c.  the  same  day  is  given  to  the  said  parties  there,  &c.  At  which 
day,  b^ore  our  Lord  the  King  at  Westminster,  come  the  said  dean  and  chapter 
of  the  King's  free  chapel  of  St.  George,  within  the  castle  of  Windsor  aforesaid, 
by  Daniel  Vini combe,  their  said  attorney,  and  the  said  Christopher  by  his  said 
attorney,  and  because  the  court  of  our  said  Lord  the  King  here  is  not  yet  ad- 
vised what  judgment  to  give  of  and  upon  the  premises,  whereof  the  said  parties 
have  put  themselves  upon  the  judgment  of  the  court,  a  day  is  therefore  given 
to  the  said  parties,  before  our  Lo^  the  King  at  Westminster,  until  Monday 
next  after  the  octeve  of  St.  Hilary,  to  hear  their  judgment  of  and  upon  the 
said  premises,  because  the  court  of  our  said  Lord  the  King  here  is  not  yet 
advised  thereof,  &c.  and  as  to  try  the  said  issue  above  joined  between  the  said 
parties,  to  be  tried  by  the  country,  the  sheriff  has  not  sent  his  vnit  therein, 
therefore  asioftentimes  before,  let  a  jury  thereof  come  before  our  said  Lord  the 
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1671.        Kifig  at  WefitmlaBter^  at  the  said  day,  and  who  ndd^,  &c.  to  recogiDize,  &e. 
DEAv,  &e.      because  as  well,  &c.  the  same  day  is  given  to  the  said  parties  there,  &c.    At 
OF  wiNDsoa    which  day  befote  our  Lord  the  King  at  Westminster,  come  the  parties  afore- 
said by  their  attomies  aforesaid,  whereupon  all  and  singular  the  premises, 
wheieof  the  said  parties  have  put  themselves  upon  the  judgment  of  the  comt, 
being  seen  and  by  the  court  of  our  said  Lord  the  King  here  more  fully  under- 
stood, aud  manure  deliberation  having  been  thereupon  had,  for  that  it  seems  to 
the  court  of  our  said  Lord  ihe  King  here,  that  the  said  plea  of  the  said  Chris- 
topher as  to  the  said  £208,  residue  <^  tibe  said  £260,  in  manner  and  form 
aforesaid  abote  pleaded,  and  the  matter  in  the  same  contained  are  not  sufficient 
in  law  to  bar  Uie  said  dean  and  chapter  from  having  their  said  action  thereof 
in  form  aforesaid  against  the  said  Christopher.    Therefore  it  is  considered  that 
the  said  dean  and  chapter  recover  against  the  said  Christopher  the  said  ^£208, 
parcel  of  the  said  £260.    But  because  it  is  necessary  that  there  be  but  one 
taacation  oi  damages  in  this  behalf,  therefore  let  the  taxation  of  damages  as  to 
fif^  said  £208,  be  staid  until  the  sud  issue  above  joined  betvreen  the  said  par- 
ties to  be  tried  by  the  country  be  defermmed.    And  as  to  try  the  said  issue, 
the  sheri£F  has  not  sent  his  writ,    llierefore  as  well  to  try  the  said  issue,  as  to 
Inquire  what  damages  the  said  dean  and  chapter  have  sustained  by  reason  of 
the  detention  of  the  said  debt,  let  a  jury  thereof  come  before  our  Lord  tiie 
King  on  Tuesday  next  afiter  fifiteen  days  of  St.  Hilary,  and  who  neitBer,  See, 
to  recognisse,  &c.  because  as  well,  &c.  the  same  day  is  giyen  to  the  said  parties 
there,  &d.    Afterwards  the  process  being  continued  between  the  parties  afbre- 
sud,  in  the  plea  aforesaid,  hythe  jury  being  put  in  respite  between  them,  be- 
-fbre  our  Lord  the  King  at  Westminster,  until  Monday  next  after  the  octave 
of  the  purification  of  the  Blessed  Mary  then  next  following,  unless  our  said 
Lord  the  King's  right  trusty  and  well-beloved  Sir  John  Keylynge,  Kt.  chief 
justice  of  our  said  Lord  the  King,  assigiied  to  hold  pleas  of  the  court  of  our 
said  Lord  the  King,  before  the  King  himself,  shall  first  come  on  Saturday  next 
after  the  octave  of  the  purification  of  the  Blessed  Mary,  at  Guildhall,  London, 
according  to  the  form  of  the  statute  for  default  of  jurors,  &c.    At  which  day 
before  our  Locd  the  King  at  Westminster,  came  the  said  dean  and  chapter  by 
the  said  Daniel  Vinicombe,  their  attorney,  and  the  chief  justice  before  whom, 
&c.  sent  here  his  record  had  before  him  in  these  words,  to  wit :  afterwards  on 
the  day  and  at  the  place  within  contained  before  our  said  Lord  the  King-'s 
right  trusty  and  well-beloved  Sir  John  Keylynge,  Kt.  chief  justice  wit^ 
written,  John  Squire  being  associated  unto  him  according  to  the  form  of  the 
statute,  &c.  come  the  within-named  dean  and  chapter  of  the  King's  free  chapel 
of  St.  George,  within  the  castie  of  Windsor,  by  their  attorney  within  wrifteo, 
and  the  said  Christopher  Gover,  although  solemnly  required,  comes  not  but 
makes  default,  therefore  let  the  jurors  of  the  jury  whereof  mention  is  within 
made,  be  taken  against  him  by  default :  and  the  jurors  of  that  jilry  being  sum- 
moned, some  of  them,  to  wit,  W.  S.,  P.  G.,  C.  T.,  N.  C,  A.  Y.,  W.  S.,  H.  S., 
£.  B.,  B.  F.  and  W.  G.,  come  and  are  sworn  upon  that  jury ;  and  because  the 
residue  of  the  jurors  of  the  same  jury  do  not  appear,  therefore  others  of  the  by- 
standers, being  chosen  by  the  sheriffs,  of  the  city  of  London,  within  written, 
at  the  request  of  the  said  dean  and  chapter,  and  by  the  command  of  the  said 
chief  justice,  are  appointed  anew,  whose  names  are  annexed  to  the  within 
written  panel,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided.    Which  said  jurors  so  appointed  anew,  that  is  to  say,  N.  K.  and  B.  B. 
being  called,  likewise  come,  who,  together  with  the  said  other  jurors  before 
impanelled  and  sworn,  being  chosen,  tried  and  sworn- to  speak  the  truth  of 
tiie  matters  within  contained,  say  upon  their  oath,  that  the  said  Christopher 
Govet  doth  owe  to  the  said  dean  and  chapter  of  the  King's  free  chapel  of  St. 
George,  within  the  castle  of  Windsor  aforesaid,  the  said  £52,  parcel  of  the 
within-mentioned  £260,  for  rent  for  the  first  year  of  the  within-mentioned 
five  years,  ended  on  the  feast  of  St.  Michael  the  archangel,  in  the  seventeenth 
year  of  the  reign  of  our  said  Lord  the  now  king,  in  manner  and  form  as  the 
said  dean  and  chapter  within  complain  thereof  against  him;  and  they  assess  the 
damages'of  the  sand  dean  and  chapter,  by  reason  of  the  detention  of  the  within- 
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vnkUm  Mtt,  bcrides  their  ootl9  and  charges  by  tiwm  aboQt  tfaeir-suit  m  thif 
behalf  cacpended  to  £\0,  and  for  these  costs  and  chaiges  U>  £5  :  3s,  4<L 
Thenhn  it  b  considersd  that  the  said  dean  and  chapter  recover  against  the 
said  Christopher  the  said  ^52,  residue  oS  the  said  j6260,  and  the  damages  bf 
the  said  jury  in  form  aforesaid  assessed,  and  also  £17  :  6t.  Sd.  for  their  costs 
and  charges  by  the  court  of  our  said  Lcnrd  the  King,  now  here  adjudged  to  the 
said  dean  and  chapter  with  thor  assent,  which  said  damages  in  the  whole 
amount  to  £30,  and  the  said  Christopher  in  merey,  &c. 

Debt  for  rent  by  the  dean  and  chajpter  of  Windsor  against  Gover;  dw 
plaintifis  declare  that  on  the  20th  day  of  October,  in  the  twdlffch  year  df  tkm 
leign  of  the  now  king,  by  indenture  under  their  conuDon  seal,  they  deaalscd  ta 
the  defiindant  a  portion  of  tithes  in  the  parish  of  Ottery  8tw  Mary,  in  th« 
county  of  Deron :  to  have  from  Michaslmaa  then  last  past  for  twenty  yeaiSf 
yielding  yearly  £52,  at  two  feasts,  namely,  the  Annunciation  of  the  virgiii 
Mary,  and  St.  Michael  the  archangel,  by  e^nal  portions ;  by  virtue  of  whicb 
demise  the  defendant  entered  and  was  possessed,  and  that  i^26(X  of  the  mUL 
rent  for  five  years,  ended  at  the  fsast  ct  St.  Midiael,  in  the  twenty-first  year 
of  the  reign  of  the  now  King,  was  in  anear  and  unpaid,  wherriiy'  an  actioi^ 
has  accrued,  &c. 

The  defendant  as  to  £52  of  tha  said  rent  lor  the  first  year  of  the  said  fiver 
years  pleads  mi  debet :  and  as  to  the  residue  of  the  said  rent  demanded,  the  de-* 
fendant  pleads  in  bar,  that  after  the  said  demise,  aod  befoc  any  part  of  the  satdf 
residue  of  the  rent  became  due,  to  wit,  on  the  24th  of  January/  in  the  twelfth 
year  afbcesaid,  the  defendant  by  deed  assigned  over  all  his  tenn  and  interest  in 
the  said  portion  of  tithes  to  one  John  Vaughan,  by  Tirtoc  wheieof  the  said; 
Jokik  Vaughan  entered  and  was  possessed :  and  the  defendant  farther  avers- 
that  the  pUuntifis  afterwarcb,  to  wit,  on  the  2dth  day  of  March,  in  the  thir- 
teenth year  aforesaid,  had*notice  of  tl^  said  assignmeat,  and  accepted  and  re» 
ceiled  from  the  said  John  Vaughan  the  said  rent  so  as  aforesaid  aboTe  reserved 
for  the  said  tithes,  to  wit,  6d.  of  the  said  rent,  and  then  and  there  accepted  hini> 
the  said  John  Vaughan,  as  their  tenant  of  the  said  tithes.  Aaid  this>  &a- 
wherefore,  &c.  upon  which  the  plaintiff  demurred  in  law. 

And  the  point  of  law  was,  whether  the  rent  reserved  on  the  said  lease  made 
of  tithes  only,  and  not  of  any  corponeal  thing  out  of  which  a  rent  may  be  pro- 

erly  reserved,  but  sueh  a  rent  as  wiH  run  with  the  tithes  to  an  assignee,  so  that* 
the  acceptance  of  it  from  the  assignee,  the  first  lessee  is  discharged  from 
the  rent  in  future ;  or  whether  it  is  such  a  rent  as  lies  only  in  privity  of  con- 
tract, so  that  the  assignee  of  the  tithes  is  not  chargeable  with  it,  and  conse- 
qoently  the  acceptance  of  rent  is  of  no  operation,  but  the  first  lessee  is  always- 
chargeable  to  pay  the  rent,  notwithstanding  sucb  acceptance. 

And  it  was  argued  by  Jones,  for  the  plaintiffs,  that  this  is  not  properly  a  rent 
wkicb  goes  with  the  tithes,  so  that  the  assignee  is  chargeable  wiA  it ;  but  it 
is  a  yeariy  payment  in  the  nature  of  a  rent  which  lies' only  in  privity  of  con- 
tract between  the  lessor  and  lessee  and  their  executors  and  administrators ;  there- 
fore the  acceptance  of  rent  from  the  assignee,  as  tenant  of  the  tithes,  does  not 
avail  the  defendant  any  thing,  but  he  is  always  chargeable  with  it  upon  the 
contract ;  and  that  it  was  only  a  debt  upon  a- personal'  contract,  and  not  a  rent 
which  goes  with  the  tithes,  and  is  a  chaige  upon  the  assignee*  And  he  cited 
Co.  Lit.  47.  a.  where  it  is  said  that  a  rent  cannot  be  reserved  out  of  an  incor- 
poreal inheritance,  as  an  advowson,  tithes,  &c.  and  it  is  there  further  said,  that 
if  a  lease  for  years  be  made  of  them  by  deed,  it  is  good  by  wayof  contract, 
and  so  is  the  same  book,  142.  a.  And  he  cited  2  Roll.  Abr.  451.  (O.)  Smith 
and  BatvUs's  case,  that  if  a  lease  be  made  of  land  and  tithes  together  reserving 
rent,  the  rent  is  only  issuing  out  of  the  land,  and  not  out  of  the  tithes.  And 
he  said  that  JeweVs  case,  5  Rep.  3.  a.  is  an  express  authority  in  point,  namely, 
that  a  rent  reserved  on  a  lease' made  of  an  incorporeal  thing,  as  of  a  fair,  (as 
the  case  then  was,)  is  good^by  way  of  contract  between  the  lessor  and  lessee, 
but  yet  such  rent  is  not  incident  to  the  reversion,  nor  will  go  along  with  it,  and 
therefore  such  a  lease,  though  the  ancient  rent  be  reserved,  shall  be  voidable.. 
by  the  successor  of  the  bishop  who  made  it,  as  it  is  there  adjudged.   Therefore 
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1671.      yhe  concluded^  that  the  money  reserved  in  the  caae  at'  bar  is  no  rent  whidi  is 
)>8AN»  &c.      incident  to  the  estate  demised ;  bat  only  lies  in  printy  of  contract  between  tfae 
OF  wiKDsoa     lessor  and  lessee,  and  the  acceptance  of  rent  from  the  assignee  is  of  no  opera- 
tion, but  the  plaintiffs  may  always  resort  to  the  defendant,  being  the  lessee, 
for  the  rent  on  the  privity  of  contract,  notwithstanding  such  acceptance. 

Saunders  for  the  defendant  said,  that  if  the  rent  in  question  was  not  a  rent 
at  all^  but  only  a  debt  upon  the  contract  which  lies  in  privity,  then  the  plain- 
tifis  cannot  bring  their  action  until  the  last  day  of  payment  of  all  the  rent  is 
past^  for  so  is  Co.  Litt.  47.  b.  expressly.  But  he  said  that  it  was  a  rent  pay- 
able for  the  tithes^  though  it  is  not  issuable  out  of  the  tithes ;  as  if  a  bam  with 
a  portion  of  tithes  be  demised,  reserving  ^100  a  yearrent>  it  is  reserved  as  well 
in  respect  of  the  tithes  as  of  the  bam ;  and  if  the  tithes  are  evicted,  the  rent 
ipust  be  apportioned,  for  otherwise  such  a  lessee  will  pay  ^100  a  year,  being 
the  whole  rent,  for  the  bam,  which  perhaps  is  not  of  the  yearly  value  of  forty 
shillings,  which  would  be  against  all  reason  and  justice.  And  so  is  the  case  of 
Jhibytofie  y.  Curteene,  Cro.  Jac.  453.  (1 )  and  it  is  there  said  that  though  the  rent 
in  such  case  is  only  issuing  out  of  the  bam  in  point  of  remedy^  yet  it  is  issuing 
out  of  both^  as  well  the  tithes  as  the  bam,  in  point  of  render.  And  in  the  case 
of  Talmtme  v.  Denton,  Cro.  Jac.  111.  Moor,  778.  S.  C.  (2)  it  is  agreed  by  Ysl- 
▼SBTON,  Williams  and  Tanfield,  that  if  a  bishop  make  a  lease  for  years  of 
tithes  only,  reserving  the  ancient  rent,  such  lease  will  bind  the  successor ;  but 
not  if  a  bishop  make  such  a  lease  for  life ;  and  the  reason  is,  because  on  a  lease 
for  years  the  successor  has  remedy  for  the  rent  reserved  by  an  action  of  debt, 
but  he  has  no  remedy  for  the  rent  reserved  on  such  a  lease  for  life.  And  this 
resolution  was  twenty  years  after  JeweV^  case,  wnich,  as  may  well  be  collected 
out  of  the  book,  wiu  a  case  upon  a  lease  for  life,  and  not  for  years,  and  so  no 
resolution  in  the  point,  but  at  the  end  of  the  case,  an  extrajudicial  (pinion  on 
the  point  of  a  lease  for  years.  Then  if  the  successor  of  a  bishop  have  a  remedy 
by  action  of  debt,  for  such  rent  reserved  on  a  lease  for  years,  it  follows  that  it 
is  such  a  rent  as  will  go  with  the  reversion,  and  does  not  lie  in  privity  of  con- 
tract j  for  the  successor  of  a  bishop,  who  was  lessor,  is.  not  privy  to  the  con- 
tfact  of  his  predecessor,  but  has  only  a  privity  of  estate,  namely,  the  rever- 
sion :  (3)  and  consequently  the  rent  in  the  case  at  bar  will  go  along  with  the 
term  to  the  assignee,  who  will  be  bound  to  pay  it  to  the  lessors ;  and  they 
having  in  the  present  case  accepted  him  to  be  their  tenant,  and  accepted  rent, 
cannot  resort  again  to  the  defendant  and  demand  the  rent  of  him,  as  the  rule 
is  in  Overton  and  SydalTs  case,  3  Rep.  24.  a. 

TwYSDEN,  J.  said,  that  it  is  not  adjudged  in  the  book,  3  Rep.  24.  b.  Walker's 
case,  that  if  the  lessor  accept  the  rent  from  the  assignee,  that  the  lessor  is  so 
bound  by  it,  that  he  cannot  aftern(ards  sue  the  lessee  for  it ;  but  the  words  of 
the  book  are,  "  also  it  was  said." 

But  to  this  Samders  answered^  that  in  the  case  of  Marsh  v.  Brace,  Cro.  Jac 
334.  it  is  expressly  so  adjudged,  1  Saund.  240.  TAurshu  v.  Plant, 

And  thereupon  the  court  said  that  it  was  a  case  of  great  consequence ;  for 
many  persons  are  seised  of  tithes  in  fee  as  of  their  lay  inheritance ;  and  if  they 
lease  their  tithes  reserving  rent,  and  the  rent  is  adjudged  to  be  only  a  debt  by 
privity  oi  contract,  then  the  heirs,  to  whom  the  reyersions  of  such  tithes  de- 
scend, will  not  haye  any  remedy  for  rent  which  shall  become  due  in  their  own 
time  j  and  therefore  it  was  worthy  of  much  consideration ;  and  the  court  seemed 
to  incline  that  it  was  a  rent  which  would  go  with  the  reversion,  and  that  the 
assignee  would  be  bound  to  pay  it :  (4)   but  it  was  not  adjudged,  for  the 

plaintiff's 

(0  Ante,  26J.  (J)  AfOi,  16«. 

(3)  So  Lord  Hale  (see  Mr.  Hargrave^s  (4)  From  the  above  deed  cases  id  Cro. 
note  (3)  to  Co.  LitU  44.  b.)  says,  "  that  if  Jac.  111.  and  1  Ld.  Raym.77,  and  the  opi- 
'*  tithes  have  been  usually  let  to  ftrm,  they  nion  of  Lord  Hale,  and  also  from  tfae  indiiia- 
"  cannot  be  leased  for  life  to  bind  the  socoes*  tion  which  the  court  discovered  to  support  this 
"  sor ;  but  they  may  be  leased  fortwenty-one  as  a  lease,  with  all  the  properties  inodent  to 
"  years,  rendering  the  ancient  rent,  and  shall  a  lease  of  corporeal  hereditaments,  it  should 
**  bind  the  successor  ;  adjudged  in  Detmys  scera,  that  a  lease  for  years  of  tithes  was  good 
'•  case ;  and  the  rent  goes  with  the  reversion."  at  the  common  law,  and  the  rent  went  along 
See  Bac  Abr.  Leases,  SM.  with  the  revenion,  and  the  asMgnee  of  the 
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plaintiflF*8  counsel  took  two  objections  to  the  plea.  1.  That  it  is  said^  that  th^ 
plaintifis  being  a  corporation  aggregate,  had  receiyed  rent  from  the  assignee, 
and  accepted  him  to  be  their  tenant,  but  it  is  not  shewn  that  such  acceptance 
is  by  deed  under  their  common  seal,  and  without  that  there  could  be  no  accept- 
ance ;  wherefore  the  plea  was  insufficient,  and  so  the  matter  of  law  would  not 
now  come  in  question,  as  he  concluded. 

But  to  this  it  was  answered,  that  if  a  deed  be  necessary  it  is  implied  in  the 
plea  ;  for  an  acceptance  being  pleaded,  every  thing  that  makes  it  to  be  a  good 
acceptance  is  implied,  for  otherwise  it  is  no  acceptance  at  all ;  and  there  are 
several  cases  to  this  purpose.  In  Plow.  Comm.  143.  Throkmerton  v.  Tracy, 
pleading  that  abbot  and  convent  made  a  lease  for  life,  without  shewing  any 
warrant  of  attorney,  under  their  common  seal,  to  make  livery  is  good  5  so  in 
Cro.  Jac.  411.  the  bailiffis  and  commonalty  of  Ipswich  entitled  themselves,  and 
did  not  shew  any  letter  of  attorney  under  their  common  seal  to  receive  livery, 
and  without  such  letter  of  attorney  Uie  feoffment  could  not  be  good,  yet  the 
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lease  was  bound  to  pay  it,  and  the  reversioner 
might  bring  an  action  of  debt  for  the  rent 
against  the  asdgnee.  However,  this  point 
appears  to  have  received  a  more  solemn  deci- 
siou  in  a  subsequent  case,  where  it  was  held, 
that  a  covenant  in  a  lease  for  years  of  tithes, 
made  by  the  lessee  respecting  them,  should 
run  with  the  tithes*  and  bind  the  assignee  of 
the  lessee,  and  consequently,  that  an  action 
would  lie  against  him  for  a  breach  of  such 
covenant.  That  was  an  action  of  covenant 
b^  a  rector  of  a  parish  against  the  assignee  of 
his  lessee  for  years  of  bis  tithes,  who  had  co- 
venanted for  himself,  his  executors  and  assigns, 
not  to  let  any  of  the  farmers  of  the  parish  have 
any  part  of  the  tithes  without  the  plaintiff  the 
lessor's  consent :  and  the  breach  was  that  the 
defendant  the  assignee,  after  the  premises 
came  to  him  by  assignment,  let  some  farmers 
In  the  parish  have  part  of  the  tithes  without 
the  plaintiff's  consent.  After  verdict  for  the 
plaintiff,  it  was  objected  in  arrest  of  judgment, 
that  the  action  did  not  lie  against  the  assignee, 
for  it  was  a  mere  personal  and  collateral 
covenant  bmding  the  lessee  only ;  and  that 
tithes  were  incorporeal  lying  in  grant,  and 
therefore  such  a  covenant  could  not  run  along 
with  them,  as  it  would  with  lands  which  lay 
in  livery ;  and  that  a  rent  could  not  be  re- 
served out  of  them,  for  if  a  lease  were  made 
of  them  by  deed  for  years  it  was  good  by  way 
of  contract  to  have  an  action  of  debt  agiunst 
the  leasee,  but  the  lessor  could  not  dutrain ; 
and  that  the  assignee  of  the  tithes  was  not 
chargeable  with  the  rent,  and  consequently 
the  defendant  could  not  be  chargeable  with 
breach  of  covenant  in  that  case.  But  it  was 
answered  and  resolved  by  the  court,  that  the 
action  was  maintainable  against  the  assignee  ; 
for  as  to  the  objection  that  tithes  were  incor- 
poreal,  and  therefore  the  assignee  was  not 
liound  ;  they  answered,  that  tithe  was  a  tenth 
part  of  the  profits  of  the  land  ;  the  profits  of 
the  land  was  the  land  itwlf ;  tithes  were  tan- 
gible and  visible,  might  be  put  in  view  in  an 
assize ;  an  ejectment  lay  for  them ;  precipe 
qiuA  reddat  lay  o^  a  portion  of  tithes,  and 
tbey  were  realised  by  statute  32  H.  8.  c.  7. 
a.  7 ;  a  warranty  might  be  annexed  to  incor- 
poreal inheritance,  and  that  they  had  every 
property  of  an  inheritance  in  land,  except  that 
they  lie  in  grant  and  not  in*  livery,  and  Djer, 
85.  a.  b*  waa  cited.    And  as  to  the  objection 


that  a  lease  of  tithes  was  not  good,  and  that 
the  assignee  was  not  chargeable  with  the  rents, 
they  cited  the  argument  of  Saunden  in  this 
case,  which  they  said  was  an  exceeding  good 
one,  and  with  which  they  concurred*  and  they 
also  cited  Sir  T.  Raym.  18.  Tippin  v.  Grmer: 
and  said  that  debt  lay  for  rent,  reserved  upon 
a  lease  for  years  of  tithes  at  the  common  law. 
3  Wils.  25.  BaUy  v.  WelU. 

The  statute  32  H.  8.  c.  7.  s.  7.  having  put 
tithes  in  the  hands  of  lay  impropriators  upon 
the  same  footing  with  any  of  their  corporeal 
hereditaments,  and  turned  them,  as  it  were, 
into  lands  and  tenements,  it  seems  to  follow, 
that  since  that  statute  a  lease  made  of  tithes 
by  a  lay  impropriator  for  years  has  the  same 
properties,  except  as  to  the  remedy  by  dis- 
tress, as  a  lease  made  by  him  of  any  of  his 
lands  and  tenements :  and  therefore  he  may 
bring  an  action  of  debt  for  rent  against  the 
assignee  of  hb  lessee  of  tithes  in  the  same 
manner  as  he  can  do  against  the  assignee  of  a 
lease  of  his  lands ;  and  the  best  opinion  seenw 
to  be,  as  we  have  already  observed,  that  ec- 
clesiastical persons  might  also  make  a  lease  of 
their  tithes  for  years,  and  the  rent  would  go 
with  the  reversion  to  their  successors ;  but 
neither  lay  impropriators  nor  ecclesiastical 
persons  could  make  a  lease  for  life.  However, 
the  statute  8  Aon.  c.  14.  has  enabled  lay  im- 
propriators to  make  leases  of  their  tithes  for 
life,  and  to  bring  debt  for  the  rent ;  and  eccle- 
riastical  persons,  as  well  as  some  other  corpo- 
rationst  are  now  enabled  to  do  so  by  statute 
5  Gea  3.  c«  17.  by  which  it  is  enacted,  that 
all  leases  for  one,  two  or  three  lives,  or  any 
term  not  exceeding  twenty-one  years,  of  any 
tithes  solely,  by  any  bishop,  college,  or  hall, 
dean  and  chapter,  precentor,  prebendary, 
hospital,  or  any  otiier  person  who  is  enabled 
by  statute  to  make  leases  for  oncj  two  or  three 
lives,  or  any  term  of  years  not  exceeding 
twenty-one,  of  any  lands,  tenements,  or  other 
corporeal  hereditaments,  shall  be  as  effectual 
against  the  lessors  and  their  successors,  as  any 
leases  of  lands  or  other  corporeal  heredita- 
ments made  by  thetn ;  and  in  case  the  rent 
reserved  upon  such  leases  shall  be  in  arrear 
for  the  space  of  twenty-eight  da^s  after  it  is 
payable,  tbey  may  bring  an  action  of  debt 
against  the  lessee  for  such  rent,  in  the  same 
manner,  as  any  landlord  can  do  to  recover  his 
rent. 
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pleading  was  ruled  to*  be  good  enough^  because  siicb  letter  of  attorney  was 
imidied  in  the  pleading :  and  so  in  Cro.  Car.  1 6d,  Edgar  ▼.  Sorrdl^  an  entry 
for  a  forfeiture  was  pleaded  to  be  made  by  the  dean  and  cluster  of  Norwidiy 
being  a  corporation  aggregate,  as  the  plaintiffii  are  here^  and  an  exception  was 
taken  to  it  that  there  was  no  deed  or  warrant  to  enter  all^^  by  them  to  be 
BDder  their  conmion  seal ;  but  the  pleading  was  adjudged  good,  because  a  suffi- 
cient entry  shall  be  intended,  and  all  necessary  drcumstaiices  are  in^ed. 
And  it  was  further  said  for  the  defendant,  that  a  deed  under  the  i^ntiffii' 
common  seal  perhaps  was  not  necessary,  for  a  corporation  t^ggttgaAe  can  do 
many  things  without  any  writings  as  retaining  servants,  and  the  like ;  see  for 
this  4  U.  7.  6.  13  H.  7.  17.  13  H.  8. 12.  But  it  is  not  much  relied  upon, 
for  the  court  was  well  satisfied  with  the  former  cases,  that  the  pleading  was 
good  enough  in  this  point. 

The  second  exception  was,  that  the  pleading  of  the  accqytance  of  rent  was 
vicious  and  insensible  i  for  it  is  said  that  the  plaintiffii  accepted  the  said  rent, 
to  wit,  sixpence  of  the  said  rent,  and  accepted  the  said  J(^  Vaugfaan  their 
tenant  of  the  said  tithes.  Saunders  answered,  that  it  was  true  that  these  words, 
sixpence  of  the  said  rent,  were  siqperiuous,  and  inserted  by  the  mistake  of  the 
derk,  but  that  the  sense,  oosisting  those  words,  was  perfect  and  certain  enou^  ; 
vi  utik  per  vnMe  non  vitiaiur. 

Sed  noH  allocatw,  Far  this  fault  alone  judgment  was  given  against  tlie  de- 
fendant by  TwisoEN,  Rayvsfobd,  and  Moxton,  J.  (E^tlivge,  C.  J.  being 
absent,)  who  said  that  the  plea  in  this  point  was  altogether  insensible.  But 
I  believe  their  principal  reason  was,  because  they  would  not  determine  the 
matter  of  law. 


H-  23  Car.  2.  C.  B.  Thornton  v.  Teisdatt.  [2  Keb.  744.] 

The  ooart    ^  QpX)T  prayed  a  joint  prohibition  for  eighteen  defendants,  in  suit  for  -tithes 

thought  that  m  ^  ^  ^^^^^  suggesting  the  land  was  barren  heath  in  Northumbcriand,  and 

tioQ^rams'in'  ^<^barged  by  statute ;  which  the  court  granted,  but  conceived  it  would  not 

common  muit  ^^  jointly,  unles^  on  appearance,  the  defendants,  being  all  tenants  in  oomiiioD, 

declare  seve-  deckured  severally,  because  tithes  concern  inheritance,  and  not  bare  profits ;  but 

rally,  becaose      the  court  left  the  other  to  demur. 

tithes  concern 

inheritance,  and  not  ban  profits ;  hat  they  left  the  other  to  demor. 


E.  23  Car.  2.   B.  R. 
Pelhw  V.  Kingsford.  [1  Vent.  126.]  2  Lev.  I.  2  Keb.  756. 

In  debt  opon      VN  an  action  for  debt>  wr  testatute  2  E.  6.  for  not  setting  out  tithes.     Afitcr 
«  E.  6.  for  not     A  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 

iS  uTe^MrilhM '  "^^^  '^®  ^^^  ^^  ^^  ^^^^  ^^  ***^^  ^^  demanded,  were  shewn  in  the 
of  D.  and  S.not  <l^lAration  to  lie  in  two  parishes  $  so  that  the  pUintiff  ought  to  have  made 
shewmg  how  several  titles^  and  also  to  have  shewn  how  the  tithes  shoidd  have  been  set  out 
roach  in  D.  and  upon  the  land,  (viz.)  how  much  in  one  parish,  and  how  much  in  the  other. 
1'*'*^"?** '"  S.  But  it  was  held  to  be  well  enough  j  fior  this  action  is  but  in  the  natare  trf 
acUon  is  bVt  i^  trespass,  and  to  punish  the  tort  in  not  performing  the  statute, 
natareof  trespass,  and  to  panish  the  tort  in  not  performing  the  statattf. 


A  payment  of 
Zl,  per  tmnum 
by  the  lord  of  a 
manor,  in  lien 
and  in  discharge 
of  all  tithes  ta- 
saing  oot  of  the 
manor,  held 
good. 


£.  23  Car.  2.  Scacc.    Wenham  v.  Th€tcker.     1  Wood,  1 12. 

Sussex,  dOth  May,  1671. 

npHE  bill  was,  to  be  relieved  for  certain  tithes  in  kind,  in  the  bitt 
•«-    tinned,  from  siiLty  acres  of  land,  lying  within  the  parish  of  Hayieshaai, 
in  the  county  of  Sussex,  and  in  the  defendant's  occupation. 

The  defendtot  denied  the  plaintiffs  right  to  tithes  in  kind,  for,  that  the  lord 
of  the  manor  of  Otham  had  for  forty  years  paid  a  composition  of  3/.  per 
annum,  to  the  vicar  of  Haylesham,  iu  lieu  and  discharge  of  all  tithes  issuing 

out 
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oat  of  the  said  manor,  and  that  the  said  composition  is  paid  for  the  Sttd  lands 
in  the  defendant's  occupation. 

The  court  directed  a  trial  at  law,  whether  tithes  were  due  and  payable  to 
the  vicar  of  Haylesham,  for  the  lands  in  the  defendant's  occupation  3  and  a 
▼erdict  was  given  for  the  defendant. 

The  court  accordingly  ordered  the  said  bill  to  be  dismissed. 

M.  23  Car.  8.   Scacc.  Risden  v.  Crouch.     I  Wood,  117. 

Kent,  26th  October,  1^71. 

npHE  bill  stated,  that  the  plaintiff,  for  four  years  past,  is  and  had  been  The  court  of  ex- 
M-  vicar  of  the  parish  of  Ashford,  in  the  county  of  Kent,  and  ought  to  have  cheqaer  held, 
had  and  received  all  manner  of  tithes  and  church  duties,  yearly  arising,  &c.  that  ciutom  to 
within  the  said  parish,  due  to  the  vicar  5  that  the  defendants  for  the  same  time  E^o^  "***''**  ^ 
have  enjoyed  several  messuages,  lands,  and  tenements,  and  several  ho^  grounds  ^'^^  Mrlwnfin 
planted  with  hops,  within  the  said  parish,  and  have  picked  and  carried  away  Uen  of  tithes  of 
the  same,  without  setting  out  or  ordering  the  tithe  thereof,  or  any  thing  in  bops  was  void, 
lieu,  and  had  several  other  titheable  matters  and  things,  the  tithe  whereof  for  that  hops, 
ought  to  have  been  answered  to  the  plaintiff,  but  that  th?y  refused,  saying,  ^JJ^^^gn^I 
that  the  plaintiff  had  no  right  to  the  tithe  of  hops.  ^^^  beloog  to 

The  defendants  admitted  their  inhabitancy,  and  set  forth  the  quantities  and  the  vicar. 
Values  of  their  hops,  and  then  stated,  that  there  was  and  had  been  an  ancient 
custom,  time  out  of  mind,  in  the  said  parish,  that  every^  planter  of  hops  should 
pay  to  the  narson  of  the  said  parish,  6s,  Sd.  for  every  acre  in  lieu  of  the  tithe 
thereof,  ana  that  the  same  01  right  belonged  to  the  parson  of  the  said  parish, 
who  had  constantly,  according  to  such  custom,  received  the  same. 

The  court  declared,  that  there  can  be  no  such  custom  for  the  payment  of  a 
modus y  in  lieu  of  the  tithe  of  hops,  to  the  parson,  for  that  hops^  being  in  their 
nature  small  tithes,  do  belong  to  the  vicar. 

The  court  therefore  ordered,  that  the  defendants  shall  pay  to  the  plaintiff 
the  values  of  the  tithes  of  their  hops,  which  they  had  in  the  years  aforesaid, 
according  to  values  set  forth  in  their  answers,  viz.  the  defendant  Crouch  7  L 
for  the  two  years  mentioned  in  the  bill ;  and  the  defendant  Lounds  20  «,  for 
1669  :  the  plaintiff  being  willing  to  accept  thereof  accordingly. 

H.  24  Car.  2.  B.  R.  Wall  v.  Bezier.  [2  Keb.  883.]  *^72, 

l^ORTH,  Solicitor,  prayed  a  prohibition  to  the  ecclesiastical  court  of  Durham  A  costom  to  set 

in  suit  for  tithes  of  wool,  on  custom  in  the  parish,  to  set  out  one  fleece  out  for  tithes  of 

from  six  to  sixteen,  and  that  the  parishioner  packs  it,  and  the  parson  takes  one  J^^  one  fleece 

unseen  and  untouched ;  but  this  being  denied  in  exchequer,  and  in  C.  B.  and  ^™  ^^^  parish- 

here  in  this  court,  and  in  the  courts  below,  it  was  denied  now  5  but  the  court  loner  to  pack  it, 

held  clearly  that  a  prohibition  might  be  granted  between  party  and  party,  a?  and  the  parson 

well  as  habeas  corpus,  hence,  to  the  ecclesiastical  court  of  Durham,  the  suit  being  ^  ^^^  one  un- 

contra  coronam;  but  this  custom  to  take  unseen,  as  Hob.        is  unreasonable.    ^^^^^^^ 

'  '  touched,  IS  nn- 

reasonahle.    Prohibition  will  lie  from  B.  R.  to  the  ecdesiasticaL  court  of  Dvirkmh  w  well  as  Habeas  Carfut, 

the  suit  being  contra  coronam, 

E.  24  Car.  2.  B.  R.  Knight  and  others  v.  Peepes.    [3  Keb.  24.] 

jyEDINGFIELD  prayed  a  prohibition  in  suit  for  tithes  on  parol  agree-  The  court  in- 
*^  ment  to  retain,  having  been  several  years  paid,  on  Smait  y.  Tanner's  dined  to  grant  a 
case  J  (1)  and  to  this  the  court  inclined,  but  being  an  unsettled  pointy  ad-  P"'^****^?i?°_* 
Joumatur;  but  agreed  that  on  nil  debet  this  agreement  is  a  good  mitigation  of  foret^n^lurJbK 
damages ;  also  if  the  execution  of  this  agreement,  by  several  years  payment  be  b^en  several 
suggested,  a  prohibition  ought  to  be.  years  paid,  but 

,  -    ^     ^  being  an  uniet- 

(1)  ilnte,  170.  tied  point,  it 

was  adjonmed ;  but  agreed  that  on  nil  dthet  such  agreement  is  a  good  mitigation  of  damages ;  also  if  the  excca« 
tioa  of  the  agreement  bj  leveral  yean  payment  be  sugyestedt  a  pcohibitioaoog^t  to  go. 

M,24 
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A  panoD  makes 
a  lease  for  years, 
which  is  con- 
firmed, this  does 
not  determine 
by  his  death,  as 
by  non-re- 
sidence. A  non* 
residence  within 
the  statate  is 
a  non- residence 
voluntary,  and 
punishable  by 
the  statute. 


M.  24  Car.  3.    B.R. 
Bayly  v,  Munday.  [2  Lev.  61.]    1  Vent.  244.  8  Keb.  46. 107. 193. 

17  JECTMENT,  and  upon  nan  adp,  and  a  special  verdict,  the  case  was,  a  vicar, 
-^  having  made  a  lease  for  years,  did  after,  npon  the  1 1th  of  September,  the 
first  lease  being  unexpired,  make  a  new  lease  for  twenty-one  years,  to  com- 
mence at  Michaelmas  next,  rendering  the  ancient  rent,  and  more,  payable  at 
four  days,  or  within  twenty  days  2fter,  which  lease  was  confirmed  by  the 
bishop,  being  patron  and  cnrdinary,  and  by  the  dean  and  chapter  3  the  vicar 
died  :  his  successor  made  a  new  lease  to  the  lessor  of  the  plaintiff,  upon  whi<^ 
this  ejectment  was  brought ;  and  the  case  was  twice  argued  at  bar,  viz.  this 
term  by  Tkursby,  for  the  plaintiff,  and  Turner,  for  the  defendant ;  and  Hill. 
23  &  24.  by  Sir  JFiOiam  Jones,  for  the  plaintiff,  and  Sir  Richard  Hardres,  for 
the  defendant.  And  after,  in  Trinity  term,  judgment  was  given  for  the  plain- 
tiff by  the  whole  court,  viz.  Hale,  Twysden,  Rainsfo&d,  and  Wyldb.  In 
this  case  three  points  were  argued  :  First,  whether  the  lease  of  a  parson  or 
vicar,  so  confirmed,  be  void  by  his  death,  according  to  what  is  said  to  be  ad* 
judged  in  Mott  and  Hale*s  case,'3  Cro.  upon  the  statute  of  non-residence,  viz. 
if  death  be  a  non-residence  within  this  statute.  And  resolved  by  the  whole 
court,  it  is  not ;  for  a  non-residence  within  the  statute  is  a  non-residence 
voluntary,  and  punishable  by  the  statute  3  but  a  dead  man  is  not  punbhable. 
And  non-residence  may  be  excused  by  sickness,  6  Co.  Butler  and  Goodale'n 
case,  and  Moor.  pi.  609.  by  the  exhibition  of  the  ordinary.  And  in  the  case 
of  Mott  and  Hale^  though  reported  by  Croke  to  be  adjudged.  Sir  Francis  Moore 
says,  in  his  report  of  it,  the  court  were  divided  in  opinion  in  that  point. 
2.  The  whole  court  agreed,  that  the  reservation  of  this  rent  at  four  days,  or 
within  twenty  after,  does  not  make  the  lease  void,  it  being  for  the  advantage 
of  the  successor  j  as  suppose  his  predecessor  die  after  the  four  days,  and  within 
the  twenty.  3.  All  agreed,  that  this  lease,  made  the  11th  of  September,  for 
twenty-one  years,  to  commence  at  Michaelmas  next,  is  a  lease  in  reversioD, 
and  therefore  void ;  but  Halb  said,  the  first  lease  being  in  esse  does  not  make 
this  a  lease  in  reversion,  but  a  concurrent  lease,  which  a  vicar  may  make;,  the 
former  lease  being  to  determine  within  three  years ;  to  which  the  rest  said 
nothing,  Twtsdkn  only  seeming  to  disagree  thereto. 


Spiritual  court 
may  proceed 
upon  an  act,  or 
other  temporal 
matter  incident, 
as  long  as  they 
proeeed  accora- 
ing  to  the  rules 
of  common  law. 


Tr.  24  Car.  2.  B.R. 
Sir  William  Juxon  v.  Lord  Byron.  [2  Lev.  64.]    1  Freem.  67.  75. 

O IR  WIIXIAM  JUXON  prayed  a  prohibition  to  the  spiritual  conrt  of 
^  Chester,  shewing,  that  the  Archbishop  of  Canterbury,  being  seised  of  the 
impropriate  rectory  of  Rachdale,  in  the  county  of  Lancaster,  and  diocese  of 
Chester,  demised  the  same  to  the  Lord  Byron  for  twenty-one  years,  (aboai 
the  year  1661)  who  afterwards  mortgaged  the  sametoPery,  who  was  indebted 
to  Sir  William,  and  went  off  to  places  unknown ;  whereupon  it  was  enacted, 
by  a  private  act  of  parliament,  that  this  mortgage  shoidd  be  invested  in  Sir 
William  Juxon,  to  all  intents  and  purposes,  as  it  was  in  Pery  :  and  that  the 
Lord  Byron  libelled  in  the  ecclesiastical  court,  against  divers  of  the  tenants  for 
tithes  due  after  the  said  act ;  upon  which  Sir  William  Juxon  came  in  fro 
interesse  sua,  audrset  forth  all  the  said  matter  to  the  court ;  yet  they  neverthe- 
less proceeded  and  gave  sentence  against  the  tenants  for  tli^  tithes,  for  which 
he  prayed  a  prohibition.  First,  Because  the  said  court  is  not  to  meddle  with 
the  construction  of  acts  of  parliament,  2  Roll.  306,  307.  Secondly,  Admitting 
they  may  hold  plea  of  a  temporal  matter  incident  in  an  ecclesiastical  cause, 
according  to  12  Co.  65.  Fuller  and  Wiscard^%  case,  yet  this  is  no  longer  allow- 
able than  while  they  proceed  according  to  the  common  law  in  that  matter,  for 
they  shall  not  be  suffered  to  proceed  in  an  incident  temppral  matter,  contrary  to 
the  course  of  the  common  law.  And  here  they  have  determined  contrary  to  the 
common  law^  that  the  rectory  in  effect  was  not  well  settled  in  Sir  William  by 
the  act  of  parliament,  because  they  had  given  the  tithes  due  after  the  sud  act, 

to 
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to  tlie  Lord  Byron.  Bat  tlie  prohibition  was  denied  per  Halb,  and  the  whole.  1672. 
court.  They  agreed^  that  the  spiritoal  court,  though  they  may  try  matters 
oonosabie  at  common  hftw,  which  fall  in  incidentally  where  the  principal  is  eccle- 
siastical ;  yet  they  shall  be  prohibited  if  they  proceed  in  the  trial  of  snch  inci- 
dent temporal  matter  otherwise  than  the  common  law  would :  but  they  have 
not  done  so  here;  for  the  act  Tests  the  mortgage  in  Sir  \^lliam  Juxon  as  it  was 
in  Pery ;  and  Pery  being  but  a  mortgagee,  and  out  of  possession,  and  Byron 
die  mortgagor  in  possession,  Pery  could  not,  at  common  law,  haye  recovered 
the  tithes,  till  he  had  gained  the  possession  of  the  rectory  by  ejectment ;  no 
more  can  Sir  Wilb'am  Juxon.  But  till  the  rectory  be  recoyer^  m>m  the  Ix)rd 
Byron,  the  tithes  belong  to  him.  So  that  they  have  given  the  same  judgment 
in  their  court,  as  this  court  would  have  given^  and  this  being  affirmed  here  to 
be  the  groond  of  their  proceeding  there,  a  prohibition  was  denied,  without 
putting  the  Lord  Byron  to  plead  to  the  suggestion. 

M.  24  Car.  2.  Scacc.  Braboume,D.  D.  v.  Eyres,  Kt.    1  Wood,  126. 

Middlesex,  18th  November^  1672. 

THE  bill  stated,  that  the  plaintiff,  for  eleven  years  last  past^  had  been  vicar  The  court  of  es- 
of  the  vicarage  of  Northall,  in  the  county  of  Middlesex,  and  thereby  was  chequer  held, 
entitled  to  have  all  the  tithes  arising  within  (he  said  parish,  and  in  particular  that  wood  set 
the  tithes  of  coppice  wood,  as  of  poles,  saplings,  pollards,  and  standards,  grow-  oushttobe^*' 
ing  within  the  said  parish,  and  not  converted  into  timber  3  and  also  the  tithes  sti^ked  and  fag 
of  calves,  lambs,  wool,  pigeons,  and  all  other  small  tithes :  that  the  defendant,  goted. 
for  the  time  aforesaid,  possessed  several  parcels  of  coppice-wood  or  underwood, 
standards,  pollards,  and  saplings,  and  dia  cut  down  yearly  eight  acres  of  poles 
and  standards,  and  coppice-wood  and  poles  ;  and  did  also  occupy  and  possess 
land  in  the  said  parish,  and  kept  and  depastured  yeariy  several  sheep,  and  had 
fallen  several  lambs,  and  clipped  and  sheared  the  said  sheep,  from  which  he 
had  quantities  of  woc\ ;  and  also  had  a  pigeon-house  stocked  with  pigeons, 
and  possessed  gardens  and  orchards  3  the  tithes  of  all  which  amounted  to  a 
lai^  sum,  and  which  the  defendant  denied  to  pay. 

The  defendant  answered,  and  confessed  the  plaintiff's  title  to  all  tithes  and 
duties  as  the  former  vicars  of  the  said  parish  have  had  ;  but  said  that  he  knew 
not  or  believed,  that  saplings,  poles,  or  other  trees,  grown  to  timber,  and  of 
twenty  years  standing,  are  titheable,  although  used  for  fire-wood )  neither  are 
pollards  titheable,  whose  growth  is  above  the  said  age  3  and  as  to  the  said  tithe 
poles,  standards,  and  other  woods  cut  dowi\  from  the  year  1 660  to  the  winter  of 
the  year  1669,  he  said,  that  in  that  year  all  tithes  demahdable  by  the  plaintiff 
from  the  defendant  were  paid,  and  accepted  by  the  plaintiff,  for  all  that  was 
due  and  to  be  paid  for  any  of  the  preceding  years.  But  concerning  the  tithe 
wood  since  Michaelmas,  in  the  year  1669,  he  did  then,  as  he  had  done  in  the 
preceding  years,  cause  the  tithe  wood  to  be  made  up  into  faggots,  upon  the 
plaindff*s  promise  to  pay  the  charge  of  feiggoting ;  but  the  plaintiff  haa  refused 
to  per£Drm  his  pomise,  wherefore  the  ddfendant  had  omitted  to  faggot  any 
DKire  tithe  wood  for  the  plaintiff;  that  since  the  year  1669,  the  defendant  had 
caused  a  full  tenth  part  of  such  wood  as  Was  titheable  to,  be.  set  out  for  the' 
l^aintiff ;  but  that  he  left  the  same  on  the  defendant's  ground,  refusing  to  take 
it  away,;because  it  was  not  made  up  into  faggots  and  stack-wood  for  him,' 
which  the  defendant  contends  he  is  not  bound  to  do.  That  he  had  not,  in  any 
of  the  said  years,  any  sheep  depastured  a  month  together  in  Northall  parish,' 
nor  the  number  of  seven  lambs  yeaned  in  a  year,  except  the  year  1669, 
wherein  he  had  fourteen  lambs  Mien ;  that  he  fed  and  clipped  his  sheep  in  his 
grounds  lying  in  other  parishes,  when  he  paid  a  composition  for  tithes  5  and 
'  that  he  had  dipped  no  sheep  in  Northall  out  what  he  bought  vrith  wool  on 
their  backs  ready  for  shearing.  He  confessed,  that  he  had  two  dove-houses  in 
the  said  parish,  but  whether  tithe  pigeons  were  payable  or  not,  he  did  not 
know. 

The  court,  upon  ireadiog  the  depositions  in  the  cause,  and  after  great  debate, 
T4>L.  I.  1 1  declared. 
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1672.        declared,  ^  tbe  deCmdani oui^  to  Ittve  stad^  nd  b^goM  Hkm^wooi 
BSABovBMa    which  he  «et  oat  for  the  tithes)  and  thait  the  ptaintiff  ought  to  be  leUevcd  fis 
^  bis  tithes  for  the  years  ia  which  tbe  defen^uat  did  not  set  them  out. 

And  in  respect  the  defendant  had»  and  still  possessed,  fbor  hinidied  acres  of 
land  in  the  parish  of  NortbaU^  and  oolv  seven  aoes  in  the  parish  of  Gfeeolaid, 
It  is  furttor  ordered,  that  the  defendant  shall  ^y  to  the  plaintif  tithe  of  aU 
the  wool  and  lambs  proved  to  beshcNrn  and  fiillen  in  either  of  tbe  aaid  parisbea, 
according  to  the  rates  and  vabies  they  are  piofed  to  be  worth,  deductiBg  and 
abating  qui  of  the  same  to  the  aaid  dolmdant,  the  tithe  wool  and  lamb  of  so 
many  sheop  as  the  9aid  seven  acres  in  Greenfiird  ondd  ycady  keep  and  main* 
*        tain  with  feeding. 

BsiWARD  TnmaoK. 
GBB.TuBsran. 
Tim.  Lottuwov. 

EdW.  TBUBLaMD. 

1§73.  H.  «6  Car,  fi.  B.  R.  Anon.  [1  Vent  «36.] 

No  tithct  an      JlJOTA,  no  tithes  to  be  paid  for  pasture  wherein  the  plough  horses  are 

payable  for  pM*  '^^   fad. 

tare  of  plough        f^  jj^^  ^d  io  it  is  of  saddle  hones. 

horses:  nor,  ' 

aocofduig  10  Halb,  of  saddle  horses. 

H.  «5  Car,  2.   C.  B.  Stone  v.  Peacock.  [1  Freem.  72.] 

A  prohibidon  HPHE  plaintiff  suggested,  that  time  out  of  mind,  he  had  all  the  tares,  &c. 
mn  was  granted  -'-  that  ne  sowed  and  cut  greeii,  to  give  his  horses,  tithe^fiee.  And  a  prohi- 
upon  suggestion  bition  was  granted  nisi. 

that  tares,  &c. 

sowed  and  est  green  for  hones,  had  been  tlthe^kee. 

E.  25  Car.  2.  Scacc.  Persons  v.  Noble,  et  i  conird.  1  Wood,  131. 

Cumberland^  28th  April,  1673. 
Acvi^mforthe  npHE  soope  of  the  first  bill  was  to  be  relieved  upon  a  pretended  ancient 
2^]|^^[|^^^|^  -1-  custom  or  manner  of  tithing  oi  several  lands  lying  within  the  ledoqr  and 
piefsofoTeiy  parish  of  Graystock,  in  the  county  of  Cumberiand,  wher^  the  serenl  pos- 
andent  tone-  sessofs  and  occupiers  within  the  said  rectory  and  parish  had  used  to  pay  to  the 
ment  within  a  lector,  or  his  fmaer,  yearly,  for  every  ancient  teneaotent,  three  bnshelB  of  oats, 
Sir^tor'i^  and  one  bushel  of  b^^  in  full  aatisfinction  of  aU  the  tithes  in  ki  nd  of  oats  and 
hoshels  of  oats  ^^  ariaing  and  growing  within  the  said  rectory ;  and  that  every  audi  bnshdl 
and  one  bushel    hau  uaed  to  ccmtain  twenty  gallons,  and  not  less. 

of  faisg^infoll  The  scope  of  the  cross  biU  was,  to  settle  a  pretended  custom  within  the  said 
?/ti^^^^  rectory  of  Graystocfc,  whereby  the  several  possessors  and  occupiers  within  the 
kfaid^^Mta^  rectory  had  uaed  to  pay  yeailv  to  the  rector,  or  his  farmer,  a  certain  quantity  of 
bigg  within  tl|e  ^^W  ^^  ^^^»  commoply  c«iled  ''  bushel  tithe,'*  and  a  certain  yearly  sum  of 
rectoiy,  held  money,  called  '' pension  money,"  being  answeraUe  to  the  proporlian  of  twehe* 
good.  pence  for  every  bushel  of  bigg,  and  ei^t-pence  for  every  bushel  of  oats,  in  Ilea 

of  aU  tithes  -,  the  bushel  to  contam  eight  gaUons,  aceordii^  to  the  Windiester 
measure }  Uie  pack  proportionahly  to  otmtain  two  gallons;  and  the  hoop, 
being  the  foniih  part  of  a  peck^  to  contain  two  quarts,  mid  no  owre. 

To  which  severtiil  bilk  Uie  respective  defendants  appeared  and  answered ; 
and  ihe  plainti&  replied,  and  issue  beipg  joined,  divers  witneasea  wece  ex<r 
amined  in  bothcamea. 

The  causes  cam^  on  tp  be  heaird  this  day ;  aad  upon  opening  the  plea^lng^ 
and  reading  ae^Wil  depositions  taken  on  behalf  of  the  pUintift  in  the  crass 
cause,  and  upoi^  lo^ig  debate. 

It  was  ordered  by  the  court,  that  the  matter  be  referred  to  a  trial  at  law, 
the  issue  to  bcj^  wheOer  twenty  gaihms  or  sixteen  gaUons  to  the  bqshd  of  oats 

and 
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and  bigg  have  been  aocnslomed  to  be  paid  yearly  by  tbe  aereral  possesaors  and        1673. 
occupiers  of  the  leoeaieiits  in  tbe  bill  mentioned,  i^thia  tbe  reetory  of  Gray-       fahsoms 
8tock«  to  the  rector,  or  fanner  of  the  said  rectory.  ^^^* 

The  cauaesy  being  continued  in  the  paper  of  causes,  came  on  to  be  farther 
beard  upon  the  eighteenth  of  November  last ;  and  upon  reading  the  said  order, 
and  the  verdict  thereupon, 

It  was  then  ordered,  that  a  new  trial  should  be  had,  to  be  tried  before  a  Jury 
horn  the  county  of  Lancaster,  upon  the  said  issue.  Buton  the  19th  of  Febm- 
aiy  it  was  ordered,  byssdwith  the  consent  of  all  parties,  that  die  causes  diould 
beset  down  to  be  further  heard  this  24th  of  February,  1673$  and  that,  if  the 
court  should  think  fit  to  alter  the  issue,  the  defendants  should  pay  costs  for  this 
day*s  attendance  >  but  on  the  eontranr  the  plaintiff  shonld  pay  costs ;  (1)  and 
tiie  causes  now  coming  on  to  be  further  heard,  a  new  issue  was  ordered  to  be 
drawn  up  in  the  following  form :  ''  That  whereas  there  were  several  dis« 
"  courses  moved  and  had  between  the  plaintiffs  and  the  defendants,  concerning 
a  certain  manner  of  tithing  of  oats  and  bige,  commonlv  called  bushel  tithe, 
within  the  villages  of  Benier,  Penruddock,  Uutton,  and  Johnby,  within  the 
rectory  of  GraystodL ;  and  upon  that  discourse  the  plaintiffs  affirmed  to  the 
"  defendants,  that  the  several  occupiers  and  possessors  of  every  ancient  tene- 
ment within  the  said  villages,  time  out  of  mind,  have  paid  and  ought  to  pay, 
twenty  gidlons  to  the  bu£el,  and  no  less ;  and  the  defendants  affirmed  to 
the  plaintiffs,  that  they  have  paid,  and  tune  out  of  mind  ought  but  to  pay,  six- 
teen gallons,  and  no  more :  in  consideration,  therefore,  of  €[ve  slullings  to 
the  defendants  by  tbe  plaintiffs  in  hand  paid,  Uie  said  defendants  upon  them- 
selves did  assume,  and  to  the  plaiintifi  then  and  there  faithfully  promise,  that 
for  every  gallon  the  said  bushel,  time  out  of  mind»  has  contained  more  than 
sixteen  gidtens,  they  would  pay  to  the  pkintiis  twelve-pence  upon  reauest.'* 
Tbe  said  action  to  be  tried  at  ^e  assizes  to  be  held  for  die  county  ot  Lan- 
caster 5  and  the  verdict  formerly  obtained  upon  the  first  issue  to  be  given  in 
evidenee  at  the  trial  now  direeted. 

Ibe  trial  was  accordingly  had,  and  a  verdict  found,  that  the  bushel  ought  to 
cxAtain  siscteen  gattoos,  and  ao  aiore. 

Tlie  cause  came  on  to  be  further  heard  on  Uie  28th  of  November,  1674, 
when  it  was  ordei«d,  that  a  new  trial  should  be  had  at  the  next  assizes  for  the 
ooonty  of  Westmoreland,  upon  the  last  issue^  (which  said  trial  shonld  be  final) 
upon  paying  taxed  costs. 

The  cause  came  on  again,  and  the  defendant's  counsel  infonned  the  eourt, 
that  the  defendants  had  obtained  another  verdict  upon  the  last  issue,  wliich 
was  to  lie  final  to  the  plaintife  in  the  first  cause ;  upon  reading  the  several 
orders  and  ih^pogteas. 

It  was  ordered  by  the  court,  that  the  defendants.  Noble  .and  others,  shall 

a  to  the  pluntiffi,  Paraena  and  Robson,  the  oats  and  Ugg,  ooamionly  called 
tel  tithe,  which  ace  in  anears  and  due  to  the  said  phdntife,  from  the  time 
the  eaaw  anas  detained,  until  the  25th  of  Apnl,  1673  $  to  be  paid  m  money, 
aoceasding  to  sa^  pnoa  as  oats  and  bigg  were  sold  fov  in  the  several  years  as 
dbey  respectively  grew  due,  by  a  bushel  containing  sixteen  gallons  and  no 
mere,  aeooeding  to  the  asadicts  upon  the  several  issues  diieoted  out  of  this 
ccart }  and  that  the  aidd  measute  of  sixteen  gallons  to  the  bushel  shall  be  the 
mcaaun  between  the  plaandffs  i^d  defendants  for  the  time  to  oome.  The 
coats  of  the  two  hut  issues  to  be  taxed,  and  deducted  out  ef  the  bushel  tithes 
akeadf  due.  The  costs  expended  in  this  court  to  be  spared  on  both  sides. 
The  aaditer  ef  the  said  ooaaty  to  cast  ap  the  values  of  Uie  oats  and  bigg  re- 
iBiinlng  dne^  and  raport  the  same. 

Tim.  LntL^MW . 
Vbbb  Bbbtib. 

(1)  Qotta  were  ultetwudi  ordered  tccotdiagly. 
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1673.  T.  25  Car.  2.  B.  R.   Cockamv.  Hale.   [3  Keb.  180.] 

TheQuccn^  nPHE  Queea grants  a  messuage  and  all  her  tithes  in B.  tbereunto  belonging 

grants  a  mes-  -'-    and  used ;  and  it  was  found  that  no  tithes  were  demised  :  on  special  ver- 

suage  and  all  diet  the  court  conceived  the  tithes  passed  not ;  also  several  bairns  and  sales 

Iwr  tithes  inB.  ^^  ^^^  ^j^^  ,„^^  irrottdato ;  not  said  in  six  months^  which  is  well  enough 

lonring  wid  ^^  verdict,  but  not  in  a  plea  j  and  judgment  for  the  plaintiff. 

used,  and  it  was  found  that  no  tithes  were  demised  ;  on  special  verdict  the  court  conceived  the  tithes  did  not 
pass. 

T.  25  Car.  2.   B.  R.  Aiion.  [1  Freem.  78.] 
l^xmsaggestion  XTPON  the  suggestion  of  a  modus  the  court  use  to  grant  prohibitions,  with- 

court  wijj  grant     ,,  ?"'  "«^^<^^  s^y^^  '^  '^^  ^'^«''  p^'^y-   ,       .  .     ,_    ,. 

prohibition  If  uiey  proceed  to  sentence  in  the  spiritual  court  m  a  cause  where  tney  nave 

without  notice    jurisdiction  of  the  libel,  the  court  will  not  grant  a  prohibition  ^  but  if  it  be  of 
to  the  other        a  matter  whereof  they  have  no  jurisdiction,  they  will  grant  a  prohibition, 
ESbiUon  wUI  *''^o«g^  it  be  after  sentence. 
2>e  granted  after  scnteoca,  if  the  spiritual  court  had  no  jurisdiction  of  the  libd  ',  but  not  otherwise. 


Upon  affidavit 


M.  25  Car.  2.   B.  R. 
Kendal  v.  Pearm.  [3  Keb.  217.    1  Vent.  248.  An6n.] 

ivit      "DIGLAND   prayed  a  prohibition  on  suggestion   that  the  plaintiff  had 
the  tiuf  *^  be!****  pleaded  that  J.  S.  was  rector,  and  the  tithes  belonged  to  him,  which  j^ 

longed  to  an-       was  refused  ;  and  in  Hil.  1671,  between  Aforw  and  Jurficf,* 

other  who  was  ^  tithes  in  Legingham :  and  3  Cro.  228.  Green  and  Pemlden  and  Tt^lor  ;  on 
rector,  had  been  the  like  suggestion  a  prohibition  was  granted  ^  which  the  court  agreed,  but 
refused  in  the  would  do  nothing  without  an  oath  of  refusal,  imless  libel  had  b^n  before 
DnS'b*tio°'"ai  them,  but  ordered  to  shew  cause  against  it  j  but  this  bdng  a  sinecure,  institu- 
go.  *  *    °  ^      *^^"^  *"^^  induction  are  needless. — [Keble,'] 

In  a  suit  for  tithes,  the  defendant  pleaded  in  the  spiritual  court,  that  the 
tithes  belonged  to  another,  who  was  rector,  and  not  to  the  plaintiff.  Which 
plea  being  refused,  and  oath  thereof  made  in  this  court,  a  prohibition  was 
granted.— tFcn/m.] 

M.  25  Car.  2.  B.  R. 
Peters  v.  Prideux.    [3  Keb.  25 1. 284. 332.  427.] 

On  libel  for  corn  T  N  libel  for  com  (tithes)  minus  vohmtarik  sparsis :  to  which  the  defendant  pkads ' 
tithes  fraudu-      X  that  it  was  fraudulently  scattered,  and  that  hereon  sentence  was  for  the  de- 
uid  plerthar  '  &i^<l^^  "i  the  prohibition.    And  PoUexfen  prayed  a  consultation,  because  the 
they  were  refusal  of  the  plea  of  fraud  is  triable  at  the  spiritual  court,  though  the  £raiid 

rakings  invohin-  be  at  common  law. 


tarilv  scattered,  .  Ik  prohibition  where  the  defendant  suggests  suit  for  tithe  com,  and  by  libel 
wh^e^^voiun^^  it  annears  that  the  defendant  permitted  it  to  be  so  scattered  that  the  farmer 
tary  o^noVwas  ^^^  ^'^^  ^^  ^^>  though  it  were  set  out ;  the  plaintiff  says  it  was  rakings. 


no  cause  for  and  not  voluntary  scatterings,  and  this  was  pleaded  in  spiritual  court  and  re- 
prohibition,  but  fused ;  the  defendant  says  that  the  plea  was  received,  and  the  proceedings 
appeal.  If  how.  therein  absque  hoc,  that  the  judge  renised ;  the  plaintiff  allovro  these  rakings, 
rit^"c^rt'£ev  *"**  *^*^  under  colour  of  this  the  judge  proceeded  j  but  per  curiam  whether 
agree  them     '  voluntary  or  not  is  no  cause  of  prohibition,  but  of  appeal,  for  this  is  within 

Takings,  and  in-  their 

voluntarilv  scat- 
tered, and  yet  adjudge  payment,  prohibition  lies ;  but  no  issue  can  be  on  the  intention  of  the  judge,  unless 
specially  declared  in  the  decree,  and  not  suggested  by  the  party  only,  that  fnrmUxtu  of  tithes  being  due  of 
Takings  involuntarily  scattered,  it  was  so  decreed.  If  it  be  suggested  that  the  judge  refused  the  plea,  issue 
should  be  taken  on  that,  for  if  the  plea  were  accepted,  the  judge's  opimon  might  be  as  well  on  the  fraudulent 
scattering,  as  that  tithes  were  doe  of  rakings. 


TITHE  CASES. 

tlieir  GonusaDce ;  bui  if  they  agree  them  nikings,  and  involuntarily  scattered, 
and  yet  adjudge  payment^  a  prohibition  lies,  b^g  contrary  to  our  law.  Ad- 
jourtuUur. 

In  prohibition  to  a  suit  for  fraudulent  scattering  of  tithes }  the  plaintiff  here 
suggests  a  plea  refused  of  mmus  voluntarii  scattered,  and  so  no  tithes  due ;  the 
defendant  says,  this  plea  was  not  refused,  absque  hoc  that  this  plea  was  proved  ; 
the  plaintiff  replies,  that  sentence,  notwithstanding  sufficient  proof  tendei-ed, 
was  given  against  the  matter  of  the  tender,  to  which  the  defendant  demurred, 
supposing  this  a  departure  ',  sed  per  curiam,  this  is  a  special  refusal,  as  where 
it  is  replied,  bene  et  verum  est  the  judge  received  plea,  but  adjudged  otherwise ; 
but  here  being  not  said  et  sic  judex  rfcustgoit,  there  can  be  no  issue  -,  and  this 
is  more  properly  evidence  of  refusal,  and  no  issue  can  be  on  the  judge's  inten- 
tion, unless  specially  declared  to  be  against  our  law  in  the  decree,  and  not  by 
suggestion  of  the  party,  only  that  prcstextu  of  tithes  being  due  of  corn  involun- 
tarily scattered ;  it  was  so  decreed.  2  Inst.  652.    Sed  adjoumatur. 

In  a  prohibition,  the  defendant  pleads,  that  in  suit  for  tithes  the  defendant 
pleaded  that  they  were  rakings,  and  notwithstanding  that,  the  judge  being  of 
opinion  that  tithes  were  due  for  rakings,  sentence  was  against  the  defendant 
there,  whereupon  he  prayed  prohibition  ;  to  which  the  plaintiff  below  replied, 
that  the  judge  accepted  the  plea  and  allegation  of  the  defendant,  absque  hoc, 
that  the  judge  refused  the  plea,  to  which  the  defendant  demurred ;  et  per  curiam, 
this  is  only  cause  of  appeal,  and  the  issue  should  be  on  the  refiisal  of  the  plea; 
for  if  that  was  accepted,  the  judges  opinions  might  be  as  well  on  the  fraudu- 
lent scattering,  as  that  tithes  were  due  of  rakings ;  and  a  consultation  awarded^ 
nisi, 

.  M.  25  Car.  2.  B.  R. 
^      Fosset  y.Francklin.  [T.  Raym.  225.  3  Keb.  208. 217.] 

THE  lands  were  parcel  of  the  possessions  of  the  priory  of  St.  John  of  Ij«n<i»of  the 
Jerusalem,  and  came  to  the  crown  by  32  H.  8.  cap.  24.  and  parcel  of  St.  ^'^^  ^^^ 
John's  Wood,  in  the  parish  of  M arybone,  and  Hampstead ;  and  whether  they  chiurged  by  pre- 
are  discharged  from  payment'  of  tithes  by  32  H.  8.  cap.  24.  was  the  question  scription,  under 
upon  a  trial  at  bar,  and  a  special  verdict  found  thereupon.    But  it  seemed  to  ^\  H.  8.    As 
Hale,  C.  J.  that  thev  shall  not  pay  tithes,  by  reason  ot  the  word  (privileges)  :  Vi^^^^^  "/  ' 
and  in  Whittonv,  Weston,{\)  Bridgman,32.  Latch,  89.  Godbolt,  392.  pi.  478.  pl^SSSoi 
the  court  was  divided.    But  in  2  Cro.  57.  Moor,  913.  pi.  1291.  ComwalUs  v.  non-payment 
Spurling,{2)  in  debt  upon  2  E.  6.  judgment  was  given,  that  the  lands  are  tithe-  not  only  in  the 
able:  and  so  in  a  prohibition,  2  Brownlow,8.  20.  Urreyv.  Bawer,{S)     Ad-  hands  of  the 
jaumatur.    But  Dyer,  277.  b.  pi.  60.(4)  is,  that  they  were  not  titheable.    And  UJI'iSi^J^bat 
judgment  was  afterwards  given  for  the  defendant,  and  resolved  the  lands  are  ^  ^j^  King's 
not  titheable.     [Raymond^  '  fernien,and 

In  debt  on  2  £.  6,  cap.  13.  of  tithes  to  the  value  of  40/.  it  was  agreed,  by  tJieir  nnder- 
Mr.  Attorney  Ytnch,  and  Sir  William  JoneSy  &c.  for  the  plaintiff,  and  Seneant  *^""°?;^^^ 
Maynard,  the  Solicitor,  &c.  for  the  defendant,  that  the  lands  were  the  Priors  pJ^Hption 
Hospitallers,  and  discharged  of  tithes  at  the  time  of  32  H.  8.  cap.  24.  but  m^y  be  found 
whether  or  not  on  Weston  v.  Whitton,  Bridgman,  32,  in  Disms.  Br.  12.  §  43.  for  the  King, 
this  be  discharged  in  the  hands  of  the  patentee,  on  31  H.  8.  cap.  13.  §  21.  was  hisfarmers  and 
agreed  to  be  found  speciaUy ;   the  defendants  relying  on  that  judgment,  the  Jf^^i^^-'* 
plaintiff  upon  the  former  resolutions ;  but  because  it  did  not  appear  whether  choi^,]  quam- 
the  Hospitallers  were  discharged  only  by  bull,  quamdiu  in  manibus  proprOs,  as  dtummUnupro- 
the  plaintiff  agreed,  or  by  prescription,  as  the  defendant  affirmed  3  and  which  prtis  does  not 
is  well  enough  consistent  with  that  bull,  which  does  not  take  away  any  pre-  ^^^  »y7  ■"7 
scription  that  was  at  common  law  before,  adjournatur.  wiwa" comJ^n* 

In  debt  on  2  E.  6  cap.  13.  by  impropriator  of  the  priory  of  St.  John's  of  \^^  before. 
Jerusalem,  which  came  to  the  crown  by  32  H.  8.  cap.  24.  and  so  the  plaintiff  SoofCisterdans, 
on  2  Cro.  57.  Moor,  1291.  in  Disms.  Br.  17.  §  25  &  36.  QMorlswASpurling^  if  it  appear 
case,  conceived  that  it  does  not  partake  of  the  discharge  by  31  H.  8.  cap.  13..  Jj^^^^^y*^^ 

(1)  Ana,  540,  <«)  JM€,  167.  (3)  i4iit^,  «14.  (4)  Ante,  59.  when  m  tenant* 

.      httds. 
by 
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1673.  by  the  word  jnvfQegu,  or  may  ochef  words  wliidi  afe  tt^eksB  isto  ftaiueiv, 
yo8»T  cantnttftoWMii<m  «aA  Wettm's  ease,  <m  wfafeh  tile  deiendmt  n&d ;  aadl«» 
evidence  of  a  discharge  by  prescription  proved  a  non-payment,  not  only  in  die 
bands  of  the  owntr  of  the  iiiheritanoe,  bot  in  tlie  bands  of  the  Hingis  hxtnen 
of  St.  John's  wood,  nesLt  Marybone  park,  in  MHdleaac,  and  their  nnder- 
tenants.  It  was  agreed  that  the  King's  fiftfioer  is  discharged,  though  the  dia- 
chai^  Were  only  tn  prvfriis  matd^,  and  Sir  WUbmn  Janet  said  it  was  to  ad- 
judged but  the  coiift  refflenAiered  itnot  i  bat- 
held  the  Singes  fee^anner  is  not  discharged,  nor  no  more  Is  Us  lessee  oondng 
under  the  privilege  of  the  monastery.  2  Co.  43.  Bishop  tf  WheketiarB  case  ;<I ) 
the  King,  as  a  spiritnal  person,  may  prescribe  for  disdiarge  for  himself  and 
farmers,  but  by  general  prescription  his  fanner  is  not  dischaiged,  modi  less  otk 
a  discharge  by  privilege  of  order,  Sec.  And  ibe  eoort  eoAodved  the  prescrip- 
tion must  be  found  for  the  King,  his  farmers  send  tenants ;  and  that  noQ-jwy^-* 
ment  by  the  under-tenants  of  the  King's  fEUiner  is  suffcient  evidence;  ao  of 
Cistertians,  it  not  appearing  that  ever  they  psid  tithes,  and  yet  in  tenants* 
hands ;  and  this  was  found'  specially,  oontrsfy  in  the  owiiei^s  hands.     [Kdie.'} 

(1)  AnQ,  119. 


H.  «6  Car.  2.  B.  R.  Anon.  [1  Vent.  «5ft.] 

NOTE,  wheu  a  prohibition  is  moved  for,  because  a  copy  of  the  libel  is 
denied  to  be  delivered,  the  court  requires  that  oath  should  be  made  of  the 


fees. 


1674. 

A  saggestimi  for 

a  prohibition 

that  a  copy  of  ... 

the  libel  has        denial,  and  the  prohibition  is  but  quousgue  a  copy  be  delivered. 

been  denied  must  be  opon  oath,  and  is  qucutque  delivery. 

T.  26  Car.  2.   Scacc«   Conant  v.  Greaves,  Bt. 
Sussex,  6th  July,  1674. 
^d  d^^'^°^     rpHE  bill  stated,  that  the  plaintiff  Conant  had  been  lawful  rector  of  Beed- 
able  ynrfy^bv"  ^^^*  ^  ^^  oounty  of  Sttssex,  for  five  years  past,  and  was  entitled  to  all 

the  owner  of  Uie  ^®  tithes  within  the  said  parish  that  had  1>een  accustomed  to  be  pud  3  that 
forest  of  5(.  Leo-  the  defendant  was  owner  of  certain  lands  called  the  forest  of  St.  jLeonard's, 
nard*s,in  lieu  of  within  the  jsaid  parish,  and  ought  to  pay  all  the  great  and  small  tithes  arising 
tithes  ansing  m  therein  to  the  rector,  or  the  best^uck  and  doe  yearly,  at  every  season,  in  lieu 
and  they  cannot  ^^  ^^  tithes  for  the  said  forest  j  that  the  defendant,  for  five  years  pest,  had 
be  withheld  for  refused  to  pay  any  tithes  for  the  said  forest ;  that  the  plaintiff  Tumor,  as 
non-payment  of  tenant  to  tne  said  rector,  ought  to  have  the  best  buck  and  doe  yeariy,  at 
r^.^^^'*'        every  season,  paid  to  him  in  specie,  the  same  being  worth  10/.  per  annum,  in 

full  satisfaction  for  the  tithes  arising  yearly  out  of  the  said  forest. 

The  defendant  confessed  that  he  was  ovmer  of  the  forest  of  St.  Leonard's ; 
and  that  before  and  since  the  plaintiff  was  rector  of  Beeding,  he  had  eiven 
orders  to  his  keepers  or  tenants  of  the  said  fiwest,  that  they  should  kiu  the 
tithe-deer  when  demanded ;  and  that  the  reason  they  had  not,  for  two  years 
past,  been  paid  was,  that  the  plaintiff  refused  to  pay  the  keeper's  fees. 

The  coart  ordered,  Uiat  the  defendant  shall  forthwith  pay  to  the  plaintiff 
Tumor  the  several  bucks  and  does  in  arrear  in  specie,  due  and  owing,  as  other 
bucks  and  does  are  usually  paid,  upon  warrants. 

And  it  is  this  day  further  ordered,  that  the  defendant  shall,  for  the  future, 
pay  and  deliver  to  the  plaintiff  Tumor,  the  lessee,  during  the  term  of  his  lease, 
and  after  the  expiration  to  the  rector,  a  buck  and  doe  yeariy  of  fbiest  deer,  in 
specie,  in  lieu  of  the  tithes  of  the  said  forest,  at  the  respective  seasons,  for  the 
time  to  come,  as  other  bucks  and  does  are  usually  paid  and  delivered,  upon 
warrants :  without  costs. 

£dw.  TuRNon. 
Cum.  TuANOK. 
Tim.  Littleton. 
Edw.  Thurlamd. 

M.26 
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M.  126  Car.  2.  Sdicc.  l674.  Wid^m  v.  nmoer. 

Sufiblk,  19th  November,  1674.  ^^^^^ 

^T^H£  byi  staled,  that  tbe  plaintiff  was,  and  for  ten  yeafB  past  had  been.  Thirteen  cheeses 
•A-  lawfnl  rector  and  incumbent  of  the  parkh  of  Wilfay,  and  for  aO  that  time  pjable  yearly 
imd  been  entitlad  to,  and  ought  to  haTe  had  and  enjoyed  the  tithes,  and  cus-  ^^,  ^^Ijf^ 
tamarydnlies  and  payments  for  tithes,  within  the  parish;  that  the  defendants,  ^  ^^^^^ 
for  one  year,  were  proprietors  and  oconpiers  of  certain  fiatms  and  lands,  and 
keat  and  depastnred  thereon  cows  for  the  dairy,  and  had.calres  therefrom 
Inllen  5  that  within  the  parish  there  were,  and  fasd  been,  time  out  of  mind, 
the  customs  and  manners  of  tithing  following : 

Fbrst,  For  every  calf  there,  if  under  the  number  of  ten,  the  seventh  calf  for 
lithe,  the  parishioner  and  occupier  to  be  allowed  24.  for  every  calf  there  wanted 
£rom  the  number  of  seven  to  the  number  of  ten  calves. 

Secondly,  That  if  there  faU  above  ten  calves,  £of  eveiy  seventh  odf  sibove 
that  wsmber,  the  seventh  calf,  with  such  aUowance  to  make  op  soeh  seven 
calves  to  the  number  of  ten }  mid  in  Hke  manner  for  a  greater  ntunber  of  calves 
fisDen,  the  same  being  tHheaUe,  one  of  every  tenth  calf  lallsn,  wttboot  such 
aUevrance. 

Thirdly,  That  the  daid  tithe-calf  and  calves  were  and  are  payable  to  the 
parson  there,  and  to  be  delivered  at  the  parsonage-hoiiae,  every  calf  that  falk 
before  our  Lady-day  yearly,  at  the  age  of  seven  weeks )  and  every  calf  follen 
aUter  the  said  fbMt,  at  the  age  of  five  weeks. 

Fourdily,  That  every  parishioner  and  occupier  c4  lands  there,  for  and  ia 
lien  of  lactage  and  tithe-milk,  had  used  to  pay  and  deliver  thirteen  cheeses 
yearly,  eadh  cheese  to  be  made  of /sD  the  milk  of  the  evening  and  of  the  morn- 
ing following,  of  the  evening  flett  and  of  the  morning  unfiett,  as  it  comes  from 
the  cow  $  the  first  cheese  of  the  said  thirteen  cheeses  to  be  made  on  the  3d  day 
of  May  yearly,  and  in  like  manner  upon  every  tenth  day  following,  yeariy ; 
seven  of  the  said  thirteen  cheeses  to  be  delivered  at  the  church  or  parsonage- 
house  at  Wilby,  upon  St.  Mary  Magdalen's-day,  and  the  remaroing  six  to  be 
delivered  at  the  same  place  upon  Holy  Rood-diq^  7b*>^7'  Thai  the  defendants 
refosed  to  set  forth  what  odves  they  had  fallen  in  that  year,  or  to  make  salia- 
faction  for  the  same }  and  for  their  tithe-cheeses  do  set  forth  other  customs.  In 
prejudice  of  the  plaintiff. 

The  defendant  Thrower  answered,  and  confessed,  that  the  plaintiff  was 
rector  for  the  time  in  the  bill  mentioned,  and  entitled  to  all  the  customary  dues 
and  payments  for  tithes  there  5  that  he  was  proprietor  and  occupier  of  the 
lands,  and  a  farm,  whereon  he  kept  and  depastured  several  cows,  nom  which 
he  had  calves ;  that  he  believed  there  had  been  such  ancient  customs  and 
manners  for  tithing  of  calves  and  milk,  as  in  the  bill  set  forth,  excepting  only 
that  the  tithe  of  calves  belonging  to  the  parson  were  not  to  be  sent  home  to 
the  parsonage-house  by  the  occupier  or  proprietor,  but  to  be  delivered,  at  the 
time  appointed  by  the  custom,  at  the  crib  of  the  parishioner,  whither  the 
parson  ought  to  send  for  the  same ;  and  also,  except  that  the  thirteen  cheeses 
were  to  be  made  of  the  milk  of  the  day  in  the  morning  flett  and  in  the  even- 
ing next  following  unflett,  as  in  the  biU  was  mentionol ;  that  there  was  but 
one  tithe-calf  due  from  him,  which  he  kept  for  the  plaintiff,  and  gave  him 
notice  of  the  same ;  and  that  his  tithe-cheeses  for  that  year  were  delivered, 
part  in  the  chancel,  and  part  to  the  plaintiff's  wife,  in  the  church-porch  -,  that 
the  cows  were  not  milked  at  unusual  hours,  but  at  such  times  as  they  vvere 
usually  milked  when  a  cheese  is  to  be  made  for  themselves,  or  at  night* 

The  defendant  Clowtine  put  in  the  same  answer. 

Upon  opening  the  bill  and  answers,  and  hearing  counsiel,  and  reading  the 
deposition  of  Dr.  Ball,  (taken  in  the  cause)  and  on  debate  of  the  matter,  the 
difference  between  the  said  parties  touching  the  tithe-calf  appeared  to  be, 
that  the  plaintiff  required  that  the  same  shc^d  be  brousht  to  me  parsonage- 
house,  whereas  the  defendants  alleged  that  the  same  shoud  be  delivered  at  the 
crib ;  and  that  the  difference  about  the  .tithe  for  cheeses  was,  that  the  plaintiff 

alleged 
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alleged  that  the  same  should  be  made  of  the  eYening'rmilk  precediDg  the 
tithing  day^  flett  upon  the  moniing  of  the  tithing  day,  and  the  morning's  niilk 
of  the  tithing-day  unflett^  and  the  defendants  alleged  that  the  same  should  be 
made  of  the  morning's  milk  and  evening's  milk  of  the  same  day. 

It  is  ordered  by  the  court,  that  for  the  future  the  tithe-calves^  as  they  come 
due^  shall  be  paid  and  delivered  to  the  plaintiff  at  his  parsonage-house. 

And  it  is  also  ordered^  that,  for  the  future,  the  tithe-cheeses  which  shall  be 
yearly  paid  to  the  plaintiff,  shall  be  made  of  the  evening's  milk  preceding  tbe 
tithing-day,  flett  up  in  the  morning  of  the  tithing-day,  and  the  morning's  milk 
of  the  tithing-day  unflett,  according  to  the  custom  set  forth  in  the  bill,  and 
at  such  hours  and-  times  as  the  cows  are  milked  for  the  parties  themselves  oo 
other  days  not  titheable,  without  fraud. 

And  that  the  tithe  cheeses  shall  be  delivered,  for  the  future,  at  the  par- 
sonage-house of  Wilby  aforesaid,  and  not  at  the  church-porch  <v  chancel  of 
the  church. 

And  whereas  it  is  alleged,  by  the  defendant's  counsel,  that  the  plaintiff  has 
commenced  several  suits  in  the  ecclesiastical  court  against  the  defeadantey 
touching  other  titheable  matters  arising  within  the  said  parish. 

It  is  ordered  by  the  court,  that  the  sidd  matters  in  difference  in  the  eccle- 
siastical court  and  also  the  difference  touching  the  tithe-calves  and  dieeses, 
pretended  to  be  due  to  the  plaintiff,  for  the  time  in  the  bill  mentioned,  from 
the  defendants,  be  referred  to  the  determination  of  the  said  Dr.  Ball,  to  end  the 
said  matters  in  difference,  if  he  can ;  and  if  he  cannot  end  the  same,  then  the 
said  parties  are  to  attend  the  Lord  Chief  Babon,  in  order  to  the  determina- 
tion .and  composure  of  the  said  differences,  without  costs  on  either  side. 

Edwa&d  Tusnor. 
Chb.  Tubnor. 
Tim.  Littlbtov. 
Edw.  Thubland. 


Titliesofcole. 
seed  decreed  to 
the  rector  and 
not  the  Yicar. 


H.  26  Car.  2.  Scacc.  Widdrington,  D.D.  v.  Barker. 
Norfolk,  1 1th  February,  1674. 

THIS  was  a  bill  to  be  relieved  from  the  tithes  of  coleseed,  in  Terrington  ; 
the  plaintiff  being  rector,  the  defendant  Henson,  vicar,  and  the  other 
defendants  inhabitants. 

The  court,  after  hearing  counsel  on  both  sides,  and  reading  the  depositions 
of  several  witnesses  examined  in  the  cause,  took  time  to  consider  of  the  matter, 
and  the  29th  of  April,  1 675,  upon  hearing  counsel  on  both  sides,  and  on  full 
debate,  and  consideration  thereof  had. 

The  court  is  of  opinion,  that  the  said  tithes  of  coleseed  are  due,  and 
ought  to  be  paid  to  the  plaintiff,  being  rector,  and  not  to  the  curate  or  vicar : 
that  the  defendants.  Barker  and  others,  shaD  satisfy  and  pay  the  plaintiff,  the 
value  of  the  said  tithes  of  coleseed  sown  by  them  upon  the  lands  holden  in 
the  said  parish  for  one  year;  and  that  the  said  defendants  shall  not  be  sued, 
molested,  or  disquieted  for  the  same  by  the  defendant  Henson,  the  curate 
or  pretended  vicar  of  Terrington  i  and  the  plaintiff  to  have  his  taxed  costs. 

Edw.Tubmor. 
Tim.  Littlbton. 


Tr.  26  Car.  2.  Cane-    Amm.    [1  Freem.  303.]    2  Eq.  Ca.  Abr.  731. 


pemarrer  to  the  A  BILL  was  exhibited  for  tithes,  and  the  jurisdiction  of  the  court  demurred 
juriftdiction  of  xX  tQ  .  ij^t  the  demurrer  overruled,  and  the  defendant  ordered  to  answer, 
the  Goort  of        ^^j  ^  ^^  ^^^  ^j  Finch,  Lord  Keeper,  that  the  court  of  Exchequer  did  not 

hold  plea  by  English  bill  until  the  statute  of  33  H.  8. 39. 


chancery  in  a 
bill  for  tithes 


OYer-mled;  and  the  Lord  Keeper  TUuk  said,  that  tlie  exchequer  did  not  bold  plea  by  English  bill  till 
2A  H*  8«  S9« 


Tr.  26 
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Tr.  26  Car.  2.    Cane. 

King  Vi  Brownlow.  .  [1  Cha.  Ca.  £33.]     1  Eq.  Ca.  Ab.  I33» 

A  BILL  was  exhibited  in  Chancery  concerning  tithes  and  bounds  of  a  parish,  Witiieues  who 
-^^  which  proceeded  to  answer  and  replication.    Then  he  exhibited  another  *>■▼«  been  eu- 
bill  in  the  Exchequer,  and  there  witnesses  were  examined,  and  now  proceeds  T^''^"^  *.  "^ 
again  in  Chancery,  and  replies.    The  defendant  pleaded  the  proceedings  and  ExcbeqneMh^ 
examination  in  the  Exchequer,  and  ruled  good  as  to  the  examination  of  die  notbeexaniiied 
same  matters,  which  being  examined  there,  were  not  to  be  examined  in  totheHune 

Chancery.  P«n*«  '^  «»- 

tfaer  suit  de- 
pending in  Chancery,  in  which  the  plaintiff  had  proceeded  to  answer  and  replicatioD,  beibie  the  bill  m  the  £i« 
chequer  exhibited. 

M.  £6  Car.  £.  B.  R.    Bishop's  Case.     [3  Keb.  383.] 

JCJJT  motiont  Hed  to  change  a  'oenue  in  action  upon  the  case,  for  suing  for  Hm  eoort   . 

tithes  of  hops,  contrary  to  modus  of  2«.  per  pound  in  the  Wild  of  Sussex,  thought  that  to 
laid  in  Middlesex,  the  court  conceived  this  action  would  not  lie,  though  fdU^  action  on  tiie 
€t  maUtiosi  et  scienter,  ^c,  the  court  refused  it  because  of  partiality  in  the  ^Smsk^Sm 
counties  of  Sussex,  Kent,  &c.  but  at  last  altered  it  to  Essex.  contraiy  to  a 

modu$,  would  not  lie,  though  "  falsely,  malidoosly,  and  knowingly,  &c.'' 


A 


M.  £6  Car.  £.    B.  R.    Anon.    [1  Vent.  £65.] 

SUIT  for  a  pension  may  be  in  the  ecclesiastical  court,  though  by  pre-  Two  may  join 
scription ;  but  if  it  be  denied  to  be  time  out  of  mind,  then  a  prohibition  in  prohibition, 
is  to  go,  so  that  the  prescription  may  be  tried  at  law,  as  a  modus  dedmandi,  ^^^b^  '"** 
mutatis  mutandis.    But  if  a  writ  of  annuity  be  brought  at  common  law,  he  can  JJIPblitAlBy** 
never  after  sue  in  the  spiritual  court ;  for  his  election  is  determined.     1  Mod.  nmu  seTcr  m 
218.  dedaralioo. 

It  was  said  by  the  court,  that  two  might  join  in  a  prohibition,  though  the      A  suit  for  a 
gravamen  were  several  5  but  they  must  sever  in  their  declarations  upon  the  at-  P^^  "21^ 
tachment.  conit,  O^rfi 

by  prescription,  but  if  denied  to  be  time  out  of  mind,  a  prohibitiaii  wiU^go. 

^*  1675. 

E.  27  Car.  £.     B.  R.     Lady  Fitzwilliams^  v.  Westby.    [3  Keb.  458.]      ^-•v^^ 

XM^ILLIAMS  prayed  prohibition  in  suit  for  prssdial  tithes  in  consistory  at  The  bare  qoei- 
^*     Chester,  the  defendant,  by  allegation  of  lease,  claiming  a  dies  datiis  for  ^^^  ^  *  piece- 
life;  the  plaintiff  replies  by  allegation  of  lease  precedent  j  the  defendant  shews  ^'^l?^^^ 
a  lease  precedent  to  his  by  rejoinder :  and  on  2  Cr.  350.  pi.  3.  for  the  plaintiff  spiritual  omrt 
prayed  prohibition  in  his  own  cause,  as  has  been  often  ruled  on  appeals  5  yet  for  bat  if  they  de-' 
the  bare  trial  of  a  precedent  lease  no  prohibition  -,  but  because  they  adjudged  cide  contrary  to 
the  law  contrary  to  the  lease,  that  is  ill,  unless  delivered  after  the  day ;  and  pro-  ^  oommon  ^ 
hibitkm  was  awarded.  jT;  P«>>»Wtion 

Tr.  27  Car.  2.     B.  R. 
Barrel  v.  Withers.    [3  Keb.  479-  514.  535.  728.] 

TN  trespass  by  parson  against  the  vicar,  for  taking  clover-grass,  justified  by  The  tithe  of 

-■-  the  defendant  as  vicar,  the  court  conceived  that  is  due  to  him  that  has  the  clorcv^graaa  la 

tithe  hay  and  grass,  being  no  grain,  no  more  than  safiron,  &c.  j  and  by  Twis-  ^^  ^  '[^ 

DEN  this  has  been  often  ruled  in  the  circuit.     And  the  bar  being  ill  in  saying  mug,  beiittno 

he  was  vicar,  tempore  captionis  et  dm  ante,  not  said  at  the  time  of  tithes  set  out,  more  grain  than 

and  the  replication  new  assignment,  the  court  advised  to  mend,  and  bring  the  saffron,  &c. 
right  in  question. 
Trespass  oi  taking  away  'clover-grass  hay,  the  defendant  avers  be  is  vicar, 

and 
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1675.        and  thalit  WM  dtheof  gran  wbich  beloDgB  totlieviev;  theplainttf 

assignment  replies  insnfficienftly;  to  which  the  defendant  denrarred.  And 
Saufukn  for  the  plaintiff  excepted^  that  it  is  not  said  the  defendant  was  Ticar 
when  the  tithes  were  severed^  mit  only  thait  the  defendant  was  at  that  time  of 
the  trespass  Ticar  of  Kingsclm,  et  dm  ante,  and  that  at  trespass  the  hay  was 
tithes  of  grass  then  Utdy  growing ;  which  hy  Potttsftn,  £ar  the  defendant,  it 
good  to  a  common  intent.  Halb,  C.  J.  jm^mt  hy  intendment  is  afler  dm,  and 
so  may  be  intended  to  overreach  it^  that  he  was  vicar  at  severance ;  but  this  is 
tfaversable,  and  so  shonld  be  precisely  allied.    Sed  tufjaurmititr. 

In  trespass  the  defendant  pleaded  the  hay  grew  in  Kingsdere,  and  A.  waa 
vicar  at  the  time  of  the  taking,  and  took  it  as  tithes ;  to  which  the  plaintiff 
makes  a  new  assignment  of  the  trespass  in  other  places ;  to  which  the  defen- 
dant demmred,  being  for  carrying  away  hay  cut,  not  for  catting  the  grass ; 
which  the  coort  agreed  ill;  bat  the  party  agreed  to  amend  and  try  de  naoo^  Sf^ 

TaxsFAsa  of  tfdung  forty  cart«load  of  hay  in  Kingsdere :  tiie  defendant 
pleads  that  the  hay  grew  in  D.  and  that  the  tithes  thereof  belong  to  the  vicar, 
and  the  defendant  as  servant,  &c.  The  pfadntiff  replies  that  these  were  grow- 
ing on  other  lands  in  Kingsclere,  ahsque  hoc  that  they  grew  in  D.  the  lands 
alleged  by  the  defendant :  to  which  the  defendant  rejoms  that  his  grew  in  D. 
absque  hoc  it  grew  in  the  plaintiff's  land,  because  this  being  bat  a  ccHnmon  bar, 
the  new  assignment  had  been  sufficient  in  replication,  and  the  traverse  is  void ; 
which  TwisDEK,  Justice,  agreed,  and  so  is  the  rejoinder }  bat  parties  agreed 
to  pay  40s,  and  pleaded  not  guilty  for  the  rest. 

Tjt.  27  Car.  £.    Scftcc    Haider  v.  Ridley.    1  Wood,  149. 

Lincobshire,  90th  June,  1665. 

Aontooi  lor  an  HPHE  plaintiffs,  as  executors  of  the  last  will  and  testament  of  Chailes  Skip- 
oocvpicnQl  X  with,  deceased^  exhibited  their  bill,  stating  that  the  said  C.  Skipwith,  by 
""TiiirtiwiihS  ^^^'^  ^™  ^^  ^^'^  '^^  chapter  of  Lincoln,  dated  the  ninth  of  January,  in  the 
^ILtfi^aTin die  dghteenth  year  of  his  present  Majesty's  reign,  was  seised  to  him  and  his  heirs 
parafa,  to  pay  during  his  own  life,  and  the  life  of  two  others,  of  and  in  the  rectory  or  par- 
l&L  p«r  aem  sonage  impropriate  of  Grosberton,  otherwise  Gosberkiike,  and  of  all  messuages, 
^A^  ll^  ^  glebe  lands,  tithes,  customary  tithes,  or  rates  for  tithes,  oblations,  obvendons,  and 
J^^^22^^^^^  other  duties,  to  the  said  rectory  and  parish  belonging ;  that  the  said  C.  Skip^th, 
for  ti^^j,  ^^^  several  years  past,  was  owner  of  the  said  rectory,  and  thereby  entitled  to 
held  good.  the  tithes  and  rates  for  tithes  arising  within  the  said  parish ;  that  the  defiendant 

(living  out  of  the  said  parish)  was,  for  several  years,  farmer  and  occapier  of 
certain  marsh  lands  in  the  said  parish,  called  Sir  Robert  Carr*s  Marrii,  oon- 
taining  four  hundred  acres,  wortn  four  hundred  poands  a  year,  which  he 
slocked  and  depastured  widi  sheq),  beasts,  and  other  titheable  cattle ;  that 
there  has  been  a  custom,  time  out  oi  mind,  used  in  the  said  parish,  that  all 
persons  living  out^of  the  parish,  and  occupying  any  pasture  or  meadow  gronnds 
m  the  marshes  in  the  said  parish,  had  used  to  pay  yeariy  to  the  owners  of  the 
rectory  twelve-pence  an  acre  for  the  tithe  of  sheep  and  cattle  depastured  within 
the  said  parish,  and  for  tithe  hay ;  that  Uie  said  C.  Skipwith,  on  the  eleventh 
of  Novemoer,  1672,  made  his  will,  and  appointed  the  plaintiffs  his  executors, 
and  died  in  October,  1673 }  and  that  they  had  proved  the  same,  and  thereby 
become  entitled  to  the  said  rate  tithe,  which  the  defendant  refused  to  pay. 

The  defendant  answered,  and  set  forth,  that  Carr*s  Marsh  contains,  by 
estimation  time  out  of  mind,  two  hundred  and  forty  customary  acres,  and  that 
a  modus  or  rate  tithe  had  been  paid  for  the  same,  or  twelvepence  the  customary 
acre,  by  occupiers  not  inhabiting  in  the  said  parish  $  that  he  was  occupier  of 
certain  marsh  lands  in  the  said  parish,  but  not  foor  hundred  acres  i  uiat  he 
occupied  part  of  the  said  two  hundred  and  forty  acres  j  that  he  and  his  under-  . 
tenants  fed  sheep  and  cattle  thereon ;  that  he  knew  not  how  the  plaintilb 
reckoned  the  acres,  or  how  their  modus  or  rate  tithe  was  applicable  thereunto, 
but  conceited  the  same  to  be  a  tfew  invention  to  destroy  tl^e  old  modus,  which, 
time  out  of  mind,  had  been  concerning  marsh  land  in  that  parish  ',  that  the 
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punkknm^  cf  GobImvIod,  tiiM  om  of  aoiiid,  hai  mad  to  kocp  books  of  ac-  167S. 
cooms  for  kvfes^  Uxtt,  and  poriih  ptynentt^  «d  la  lhe»»  or  some  otibct 
books^  were  contaiiied  {ki  xMatt  of  a  tarrkr)  the  nnnber  cf  icrct  of  mutk 
lands  in  tiie  said  parish  (wheitof  the  two  hvidred  and  forty  acres  are  pared) )  . 
that  according  to  that  nuasber^  twelTe-peDce  the  acre  had  been>  and  ongfat  to 
be,  paid,  for  all  kvies,  taxes,  tithes,  and  parish  daesy  by  every  former  or  ooca«' 
l^er  not  inhabidng  in  the  said  parish,  aeeordhig  to  the  ortiaaatioB  in  the  asid 
nooks  and  terriers,  and  not  otherwise)  that  he  ^,  for  the  same  time,  formed 
pait  of  the  said  two  fanndred  and  forty  acres;  imd  that,  acooiding  to  the  ciuUNn» 
ne  tendered,  afttf  the  said  rate  tithe,  the  sum  doe,  wfakh  was  reftued^  and  thai 
be  was  willing  to  pay  the  same. 

The  plaintifis  replied,  and  thereby  set  forth^  that  the  eomposltioo  of  twdi^* 
penoe  an  acre  ought  not  to  be  paid  after  the  coBsmon  estiauteof  thenombcr  cf 
acres,  or  the  books  and  terriers,  and  other  rates  or  leries  in  the  town  of  Ckia* 
bertoQ,  bnt  according  to  the  real  nnnd>er  and  qoMtitles  of  acres,  aocardiog  to 
the  laws  and  statntes  of  this  kingdom,  and  the  nsnal  measore  in  odicr  pkMcs. 

The  defendant  rejoined ;  and  the  cause  being  at  issue,  witnesses  were  ohh 
mined  on  both  sides ;  and  upon  opening  the  pkadiags,  and  readfaig  tbe  an« 
awer, 

It  appearing  to  the  court,  ^at  the  marsh  called  Skt  Robert  Carr's  Maish, 
lying  in  the  parish  of  Gosbatou,  contains  three  hundred  and  thirty^fire  acres  $ 
flind  that  twelve-pence  an  acre  per  anman  ought  to  be  paid  as  a  aiodMi  or  rale 
tithe  for  the  said  marsh,  according  to  the  rnl  quantity  of  acres,  and  not  ac- 
cording to  common  estimate ; 

It  is  ordered  by  the  court,  that  the  defendant  shall  pay  to  the  plaintiff  after 
the  rate  of  twelve-pence  an  acre  for  the  tithes  of  the  said  marsh  called  Sir  / 

Robert  Carr's  Marsh,  containing  three  hundred  and  thfarty-five  acres,  for  three 
years,  by  him  occupied  and  enjoyed  in  the  sud  years,  aUowing  what  had  been 
abeadypaid. 

EnwABn  TuKfon. 
Tim.  LrrTLUvon. 
BnwAxn  THomLAiin* 
Vkbb  BEBTn. 

M.  27  Car.  2.  Scacc.    Tumor  v.  Weedon  and  others.     1  Wood,  150. 

Oxfordshire,  18th  November,  1675. 

THE  bill  stated,  that  for  seven  years  last  past  the  plaintiff  was  lawful  rector  A  mmTiu  of  one 
of  Souideme,  in  the  county  of  Oxford,  and  lawfiiUy  entitled  to  all  tithes  ^^P'^^f^J^ 
and  duties  thereto  belonging,  predial,  personal,  and  mixed.  ^^^    Id^iker 

The  defendants  Weedon,  Kuby,  Lord,  Dodwell,  snd  King,  put  in  their  plea  Cuji^^,  and 
and  answer  j  and  the  defendants  Wells  and  Smith  their  answers ;  ancffor  before  shear 
plea  said,  that  the  plaintiff,  by  his  bill  demanded  tithe  wood  for  hedge  rows  time,  was  held 
and  coppice  woodsy  for  dry  beasts,  for  the  time  they  were  kept  and  fotted;  ^'2Sff^"J**'!Lj 
for  bairen  sheep  sdd  before  shear  tiine3  and  for  the  second  crop,  or  after-  fbrooppkTand 
math  of  meadow  ground ;  that,  time  out  of  mind,  there  had  been  a  rate  tithe  hedge  row 
for  barren  sheep  and  dry  beasts  kept  and  sold  within  the  said  parish }  viz.  four-  wood  and  bp- 
pence,  and  not  above,  for  eveiy  cow  kept,  fatted,  and  sold  there  $  one  half-  ^gs  of  trees, 
penny  for  every  barren  sheep  sold  after  Candlemas,  and  before  shear  time  j  the  ''***"  **f  fa^the 
third  of  the  wool  for  all  sheep  brought  in  after  Candlemas,  and  sold  hefore  ^u^^ 
Candlemas  following  j  and  that  no  other  titbes  were  due  for  the  same }  that 
for  the  aftermath  of  meadow  no  tithes  at  all  were  due^  by  custom  nor  otiier- 
wise }  nor  for  hedge  rows  or  coppice  wood  spent  or  used  in  the  premises  to 
which  the  same  belong ;  nor  for  any  horses  kept  and  used  about  the  same,  or 
for  any  other  use ;  and  they  set  forth  the  particulars  of  their  tithes. 

Upon  arguing  this  plea  it  was  ordered,  that  the  defendants  should  answer 
over,  and  the  benefit  ofthe  plea  be  saved  to  the  hearing. 

The  defendants  thereupon  put  in  a  forther  answer  5  tiie  plaintiff  replied ; 
and  issue  being  joined,  witnesses  were  examined ;  and  tiie  cause  came  on  to 
be  heard  the  eleventh  instant. 

And 
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And  ttpon  hearing  counsel  on  both  sides,  and  leaduig  seveftd  depositions 
taken  in  the  cause,  and  a  decree  made  in  a  cause  the  third  of  July,  in  the  fif- 
teenth year  of  Charles  the  First,  in  Chancery,  whereby  it  appeared,  that  tbe 
matter  had  been  referred  to  the  then  Bishop  of  Oxford,  to  examine  the  best 
way  for  the  payment  of  tithes,  and  whether  the  rate  of  forty  shillings  a  yard 
land,  formerly  decreed  at  the  first  inclosure,  would  b^  prejudicial  to  tbe 
church,  who  made  his  certificate^  that  he  did  conceiye  the  payment  of  tithes 
in  kind  was,  and  would  be  for  the  future,  a  greater  benefit  to  the  church  than 
the  forty  shillings  per  annum  in  lieu  of  tithes  for  every  yard  land  could  be ;  it 
was  ordered,  adjudged,  and  decreed,  in  the  said  Court  of  Chancery,  that  the 
scud  decree,  as  touching  the  composition  and  agreement  for  payment  of  tithes 
should  be  reversed  and  made  void  as  against  £be  plaintiff  and  the  church  of 
Soulbeme,  and  the  plaintiff  be  left  at  liberty  to  take  his  tithes  in  kind,  any 
thing  in  the  aforesaid  decree  to  the  contrary  notwithstanding }  and  upon  long 
debate  of  the  matter,  for  that  it  was  insisted  upon  by  the  counsel  for  the  plains 
tiff,  that  the  custom  of  one  half-penny  a  sheep  sold  before  shearing  or  after 
had  already  been  adjudged  an  unreasonable  custom  at  common  law,  in  the  case 
of  Wecdon  v.  Hardaiy{\)  in  the  late  King  Charles*  reign. 

The  court  declared  they  would  further  consider  thereof. 

The  cause  now  came  on  again ;  atnd  on  reading  several  depositions,  and 
hearing  counsel  on  both  sides  5  and. on  full  debate  concerning  the  customs  pre- 
tended by  the  defendants ; 

The  court  declared,  that  the  custom  of  a  half-penny  for  a  sheep  was  an  un- 
reasonable custom. 

And  as  to  all' the  other  customs  (except  four-pence  for  a  dry  cow,  and  the 
tithe  of  aftermath,  or  second  crop  of  meadow,  for  which  the  court  will  direct 
a  trial  at  law),  they  declared  all  the  other  customs  pretended  by  the  defendants 
to  be  unreasonable,  and  do  overrule  the  same. 

Whereupon  it  is  this  day  ordered  by  the  court,  that  the  defendants  shall  pay 
their  tithes  in  kind  to  the  plaintiff,  viz.  for  coppice  wood,  and  for  hedge  rows, 
and  loppings  of  trees,  when  sold  or  not  spent  in  the  house ;  the  tenth  of  the 
value  of  tbe  depasturage  of  sheep,  according  to  the  time  of  their  being  kept, 
sold,  and  removed  unshorn ;  and  likewise  for  all  other  dry  cattle,  fed,  kept,  or 
depastured  (except  beasts  of  tbe  plough  and  pail,  and  dry  cows,  whidi  is  re- 
ferred to  a  trial  at  law),  to  pay  according  to  the  value  or  the  herbage :  tithe 
wool  to  be  paid,  and  tithe  milk,  at  all  times  of  the  year  ;  lambs  to  be  tithed 
when  fit  to  live  without  the  dam ;  and  calves  to  be  paid  in  kind :  and  it  is  re- 
ferred to  the  deputy-remembrancer  to  compute  and  report  the  same. 

And  as  to  the  custom  of  four-pence  for  every  dry  cow  fed,  and  for  the  after- 
math, or  second  crop  of  meadow,  the  same  is  referred  to  a  trial  at  law,  and  the 
equity  reserved  till  after  such  trial  had. 

(1)  Ant^,  401. 


M.  27  Car.  2.  C.  B.     Sharp  v.  Hubbard.  '  [2  Mod.  58.] 

11^  months  in  ^T^HE  six  months  in  which,  by  the  statute  2  and  3  Edw.  6.  cap.  13.  s.  14. 
prohibition  shall  -A-  the  suggestion  is  to  be  proved  for  a  prohibition,  must  be  reckoned  ac- 
he calendar  cording  to  £he  calendar  months  3  and  it  is  so  computed  in  the  ecclesiastical 
months.  court 
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E.  28  Car.  2.  B.  R.    Dr.  Wats'^  Case.     [3  Keb.  635.] 

TJE.EK  prayed  a  prohibition  upon  2  Roll.  469.  Nixon,  and  2  Roll.  644.  In 

suit  for  tithes  of  broom-heath,  furze,  and  fern,  suggesting  the  defendant 

keeps  a  house  of  husbandry,  and  used  the  broom  to  bum,  and  the  furze  to 

make  pens  upon  his  ground  for  sheep,  and  that  for  the  rest  it  was  not  titheable ; 

biindry,oVfdne  ^^  P^^  curiam  a  prohibition  was  granted, 
used  for  sheep-pens,  and  of  heath  and  fem  as  not  titheable. 


A  prohibition 
granted  to  suit 
for  tithes  of 
broom  burnt  in 
a  house  of  bus- 
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Tr.  «8  Car,  2.  C.  B.     StoutfiFs  Case.    [2  Mod.  77.] 

PROHIBITION.    It  was  agreed  clearly,  that  no  tithes  ought  to  he  paid  for  No  tithe  is  doe 
brick,  because  it  is  pan  of  the  soil  5  and  so  it  has  been  after  adjudged.      ^  Mck,  be- 
And  it  was  also  said,  that  tithes  shall  not  be  paid  fw pigeons,  unless  it  be  by-  ^^"^  !^  ^^ 
special  custom.  N^iiAes 

payable  for  pigeons,  Init  by  special  caston. 
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Tr.  28  Car.  2.    C.  B.    Anon.    [1  Mod.  £16.] 

VICAR  libelled  in  the  spiritual  court  for  tithes  of  young  cattle ;  and  sur-  Sheep  fed  in 
mised,  that  the  defendant  was  seised  of  lands  in  Middlesex,  of  which  stubble  fields 
parish  he  was  vicar,  and  that  the  defendant  had  common  in  a  great  waste,  ^^y  ^^^  the 
called  Sedgeipore  Common,  as  belonging  to  his  land  in  Middlesex,  and  put  his  n"*^*^^]^!"!!!^ 
cattle  into  the  said  common.  The  defendant  prayed  a  prohibition,  for  that  ^^  notti^e- 
the  land  where  the  cattle  went,  was  not  within  the  county  of  Middlesex.  able. 

First :  As  for  this,  no  prohibition  was  granted^  because  of  that  clause  in  2      A  modm  to 
and  3  Edw.  6.  c.  13.  whereby  it  is  enacted,  "  That  all  and  every  person  which  ^'^Jf^?*'. *' * 
hath  or  Aall  have  any  beasts  or  other  cattle  titheable,  going,  feeding,  or  £2nst'ihe '^ 
depasturing  in  any  waste  or  common  ground,  whereof  the  parish  is  not  ^^^^ 
certainly  known,  shall  pay  their  tithes  for  the  increase  of  the  said  cattle,  so 
going  in  the  said  waste  or  common,  to  the  parson,  vicar,  or  proprietor,  por- 
tionary,  owner,  or  other  their  farmers  or  deputies  of  the  parish,  hamlet, 
town,  or  other  place  where  the  owner  of  the  said  cattle  inhabiteth  or 
*'  dwelleth." 

Secondly :  The  same  plaintiff  libelled  against  the  same  defendant  for  tithes 
of  willow  faggots  j  who  suggests,  to  have  a  prohibition,  the  payment  of  two- 
pence a  year  to  the  rector  for  all  tithes  of  willow. — The  court  held,  that  a 
modus  to  the  rector  is  a  good  discharge  against  the  vicar. 

Thirdly  :  The  same  plaintiflF  libelled  also  for  tithes  of  sheep.  The  defendant, 
to  have  a  prohibition,  suggests,  that  he  took  them  in  to  feed,  after  the  com 
was  reaped,  pro  meHoraiione  agriaUtune  mfra  terras  arabUes  et  non  aUter, — 
The  court  held,  that  the  parson  ought  not  to  have  tithe  of  the  com  and  the 
sheep  too,  which  make  the  ground  more  profitable,  and  yield  more.     P'er  quod, 

H.  28  Car. 2.  Cane.    Brown  ▼.  Vermuden.    [1  Cha.Ca.  272.^82.] 

XM^HERE  a  parish  is  sued,  and  four  named  to  defend,  and  a  decree  against  jq  ^  ^^\i  i,.  , 
^  *     him,  one  who  claims  under  none  of  the  four,  contests  the  decree.  vicar  asainst  a 

Brown,  vicar  of  Worselworth,  sued  a  scire  facias  and  hy  suhpcma,  to  have  parish  lor  tithe 
execution  of  a  decree  had  by  and  on  the  behalf  of  one  Carrier,  his  predecessor,  *^  ^'^  ^^J^S 
for  the  tenth  drill  of  lead  ore  in  the  parish,  at  the  charge  and  labour  of  the  foarbad^>een' 
miners  there,  viz.  the  vicar  to  pay  one  penny  a  drill.     Carrier,  his  predecessor,  named  to  defend 
sued  divers  miners  there,  grounding  his  suit  by  prescription.    Four  persons  for  the  rest,  and 
were  named  by  the  miners  to  defend  the  suit  for  them  5  and  a  decree  passed  ^  decree  had 
against  the  four,  for  Carrier  and  his  successors,  that  the  defendants  and  all  the  8f*'*^th^Ix!«l 
miners  should  pay.    Vermuden,  who  owned  and  wrought  a  mine  there,  being  chancellor  held 
served,  appeared  and  insisted  that  he  b  not  bound  by  the  decree,  for  that  he  that  a  successor 
was  not  party  or  privy,  nor  claimed  under  any  who  was ;  and  if  he  should  be  of  the  vicar 
bound,  then  the  parson  ought  to  be  bound,  if  the  decree  had  been  against  the  might  well  pro- 
parson,  which  could  not ;  because  the  parson  nor  ordinary  were  no  parties,  and  aJ^  ij^^JJ^ 
the  defendant  could  have  no  biU  of  .review  of  it,  if  it  be  erroneous,  and  there-  ^^^^^  for  ^1^ 
fore  ought  not  to  be  bound.  execution  of  the 

The  JLoan  Chancellor.   1.  If  the  defendant  should  not  be  bound,  suits  of  decree  against 
this  nature,  as  in  case  of  inclosures,  suit  against  the  inhabitants  for  suit  to  a  ^j^^*^  ^\ 
mill,  and  the  like,  would  be  infinite,  and  impossible  to  be  ended.  And  declared  .nJ'JIJJrty  or*' 

that  njtVy  to  Uie 
former  bill;  but  a  comouasion  was  granted  to  ascertain  the  quantity  and  value  of  the  ore,  and  the  plaintiff's 
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that  the  defendioit^  though  no  party  nor  privy,  yet  he  may  have  a  bill  of  review^ 
because  he  k  grieved  by  the  deeree. 

8.  The  defendant  wittei  oa  the  juriadictioB  <tf  the  datchy  ooort,  the  pariah 
bdng  pari  of  thedutcfay,  and  the  King  hadC(9>.  and  Lo^.ai  in  ri|^t  of  adutchy, 
and  a  ooiurt  of  reveane. 

The  ChancbiiLOR.  It  is  within  the  county  palatine  5  this  court  may  hold  plea 
of  lands  in  the  dntcby. 

3.  The  court  who  made  the  decree,  held  the  penny  per  drill  too  little^  and 
ordered  a  commission  to  settle  some  more  reasonable  recompense  to  the  miners, 
which  never  vias  CTPecuted,    N<m  aOocahtr. 

4.  Sir  John  Heath  was  tenant  in  common  with  Vermnden,  who  ongbt  not 
to  be  prosecuted  akme.  fiat  the  defendant  was  notwithstanding  ruled  to  per- 
fect ms  answer  to  the  interrogatories. 

The  Lord  Cbavcsllob.  ^e  question  is,  whether  the  decree,  while  it  stands, 
should  be  obeyed  5  not  whether  it  be  well  made. 

Brown,  parson  of  Worselworth,  exhibited  a  bill  against  Vermuden,  to  have 
performance  of  a  decree  obtained  aeainst  certain  persons,  woriLecs  and  owners 
of  lead  mines  in  Derbyshire,  whereby  a  certain  manner  of  tithing  lead  ore  was 
decreed,  not  only  against  the  particular  persons  named,  defendants,  but  all 
other  owners  and  workers. 

Vermuden  pleaded  inter  aUa,  that  he  was  a  stranger,  and  dcdmed  not  under 
any  party  or  privy  to  the  bill,  and  therefore  insisted  he  ought  not  to  be  prose- 
cuted by  a  bin  not  ipounded  on  the  fact  and  title,  but  on  the  decree  in  the 
nature  of  a  MorefaoM, 

This  plea  was  formerly  over-ruled  bv  the  Lord  Chancellor,  but  a  commission 
granted  to  examine  the  quality  and  vahie  of  the  ore,  and  the  plaintiflTs  title,  if 
parson,  Stc.  The  six  clerks  appointed  time  and  place,  but  the  defendant's  wit- 
nesses were  so  aged,  that  they  could  not  come  to  the  place,  and  therefore  a  new 
commission  prayed,  -r  Lokd  C^ANCELLOB.  The  time  and  place  is  only  for  the 
fixed  meetins^  of  the  commissioners ;  but  after  they  may  adjouni  to  another 
t(me  or  anotoer  place. 


Where  the 
shoalder  of 
every  deer  kill- 
ed iii  a  perk  had 
been  paid  to  the 
rector  in  Hen  of 
tithes  of  tfMB 
park,  it  was 
held  that  by 
dimarking  the 
aiMiMwasfHie. 


TV.  ^  Car.  2.  Scacc    Skkmer  v.  Smi^h.    1  Wood,  I61. 

Worcestershire,  8th  June,  1676. 

THE  bill  stated,  that  for  six  years  past,  the  plcuntiff  had  been  and  still  was 
the  rector  of  the  parish  church  </Hartlebury,  in  the  county  of  Worcester, 
and,  as  rector,  ought  to  have  all  manner  of  tithes,  both  great  and  small,  comings 
&c.  within  the  said  parish. 

The  defendant  confessed  the  plaintiff's  title  to  the  rectory,  and  tithes,  and 
stated  that  he  had  paid  the  plaintiff  all  tithes  due  to  him,  except  the  tithes  of 
certain  lands,  containing  eighty  odd  acres,  called  Hartkbury  Park,  to  which  he 
had  been  tenant  about  four  years,  at  forty-eight  pounds  a  year ;  that  he  had 
depastured  several  cattle  upon  the  said  ground,  but  cannot  set  forth  the  parti- 
cular number  ^  that  the  Bishop  of  Worcester,  and  his  predecessors,  for  the  time 
whereof  the  memorv  of  man  is  not  to  the  contrary,  had  held  llie  said  lands 
freed  and  discharged  from  all  tithes  5  that  he  had  two  colts  and  one  calf,  during 
the  said  years,  the  tithe  whereof  was  four-pence  a  colt,  and  one  penny  in  a 
shilling  for  a  calf,  which  is  ten-pence ;  that  he  depastured  on  the  said  lands 
all  sorts  of  young  cattle  for  several  strangers,  and  yearly  kept  sheep,  and  sheared 
some  yeariy,*and  had  some  lambs ;  and  he  set  forth  the  value  of  the  tithes ; 
and  that  for  sheep  sold  before  the  shearing  time,  the  usual  tithe  was  four-pence 
a  score  5  and  that  the  ^11  tithes  of  the  said  lands  was  yeariy  worth  about 
twenty  shillings. 

Upon  hearing  counsel  on  both  sides,  and  reading  several  depositions  taken 
op  behalf  of  the  plaintiff,  whereby  it  appeared  that  befiora  the  dispari^jng  of  the 
said  park,  the  shoulder  of  every  deer,  killed  in  the  said  park,  was  paid  to  the 
rector  of  the  said  parish,  for  and  in  lieu  of  the  tithe  of  the  said  park :  aod  upon 
long  debate  of  the  matter, 

It 
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It  is  <Nrdered  by  the  oonrt^  thai  ihe  defcndul  iluJl  forthwith  pay  to  the        I07d. 
plaintiff  the  Tahies  of  the  tidies  ooauDg,  growing,  and  renewing  withia  the  taad 
parky  for  the  said  four  years,  in  the  biU  mentioned,  9eeofg6mg  to  the  answer, 
whidi  at  twenty  shiHings  jxr  amnaa  aiMmnt  to  foor  pounds. 

Wm.  Movtaou, 
Tm.  LmnjBToii, 

EdW.  TBUBLAim. 


■■ITI 


M.  28  Car.  2.  B-  R.    Hmt  v.  HiU.    [3  Keb-  705.] 

^WLnUiUnStnmd  piaytd  piQhihitioii  to  Wells  to  libd  for  the  leathers  of  jfl^'^^^ 
^^  old  geeee  sheared,  and  ycNmg,  soffgeetfaig  a  modm  of  a  yoong  goose  with  young  go.Mt 
thefieatheiB,  paid  IstAng.yiariy,  in  fell  of  tithe  of  all  geese  and  feathers  $  W  with  the  fen- 
per  ernmm,  a  prohibitMMi  gmnled,  becanse  this  is  more  than  by  hvw  the  tiMn>p«doii 
parishioner  is  bound,  to  keep  a  goose  leathend  ontil  the  Istof  Angust.  ^  t^'bVdl' 

oftitheofallgeeieandfcathen;  tokeepitfoitfaeredtothattiiiieiiiiiorathAn  thepaiishkmwiiboiiiidlodo. 

M.  28  Car.  S.  C.  B.   Moor  v.  lUJd.    [1  Mod.  229.]  AewtoBtoi»j 

-^^*-  the  poond  chi  Candlemas-day,  should  be  disdiarged  of  titl^a  et  all  sheep  noond  on  a 
that  shottkL  be  upon  the  graand  after  in  that  year,  upon  payment  of  fnH  tithes  iMrtlciilar  day, 
for  all  the  sheep  that  were  there  npon  that  day : — and  this  was  adradged  an  m  lien  of  tithe 
measooahk  cnstoiD.    Sajtmd  Twrner  argned  fixr  it,  and  dted  2  RolL  Abr.  fw^thasbould 

iiA'7   HAQ.  be  tbereuter  m 

^^»^^^  that  yew.  held 

^  uneaaonable. 

H.  29  Car.  2.  Scacc.  Asfordby  v.  Newcomen.   1  Wood,  l66. 183.207. 

Lincolnshire,  19th  Febmary,  1676. 

THE  bill  stated,  that  the  plaintiff  for  twelve  years  past  had  been  rector  of  Qa.  Whether  a, 
the  parish  chiudi  of  ICablethorpe  com  Stains  in  the  county  of  Linoob,  ?!^"  ^^.  ^ 
and  was  entitled  to  all  tithes  within  tne  said  pariah,  and  to  all  compositions  and  ^^^^IJ^ 
customary  payments  in  lieu  of  tithes.  lining  ontofiu 

The  defendant  answered  that  he  bad,  during  the  time  mentioned  in  the  bill^  abooid  pay  4i. 
been  occupier  of  several  acres  of  pasture  ground  in  the  said  parish,  and  kept  •»  acre  in  fon 
thereon  sheep  and  other  cattle,  and  that  the  tithes  of  the  said  stock  of  cat&  ^^^^ 
were  worth,  one  year  with  another,  three  pounds,  and  ten  shillings ;  that  all  emviune of 
the  time  aforesaid,  he  had  dwelt  in  the  parish  of  Saltfietby,  and  not  in  MaMe-  anaoit  pastore 
thorpe;  that  there  was  a  custom  in  Mabletborpe,  that  all  farmers  of  Iwid  groondbegood? 
within  the  said  parish,  living  out  of  the  said  parish,  should  pay  to  the  rector 
upon  the  fint  day  of  Aucust,  or  afterwards  upon  request,  four-pence  an  acre,  in 
full  satisfaction  ot  all  ti£es,  for  every  acre  of  pasture  ground. 

It  is  ordered  by  the  court,  that  the  defendant  shall  pay  to  the  plaintiff  twelve- 
pence  an  acre  for  all  new  converted  ground  by  him  occupied  and  enjoyed, 
within  the  said  pwish  of  Mabletborpe,  in  the  said  twelve  years  ^  and  also  snail 
pay  to  the  plaintiff  four-pence  an  acre  for  all  ancient  pasture  ground,  by  him 
occupied  and  enjoyed,  within  the  said  parish,  for  the  saia  time  in  lieu  of  tithes. 

Tr.  30  Car.  2.— 6th  June,  1678. 

Tnn  plaintiff  stated,  that  for  twelve  years  past  he  had  been  rector  of  the 
parish  dmrch  of  MaUethonie  Saint  liary  cum  Staine,  in  the  eounty  of  Lia- 
cohi,  and  was  entitled  to  all  tithes  withm  the  said  parish. 

The  defendant  set  farth,  that  for  the  said  time,  he  had  been  occupier  of  seve- 
ral acres  of  pasture  ground  in  the  said  perish,  and  had  kept  diereon  sheep  and 
other  cattle^  but  th^,  for  all  the  time  aforesaid,  he  dwelt  in  SaUetby,  and  not 
ia  Mabkthorpe ;  and  tfiat  there  was  a  paitiadar  custom  of  tithing  in  Biahle- 
thorpe. 

Two.tssnea  wen  directed,  to  tiT, 

First, 
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1676.  First,  Wbe^er,  by  costom  in  Mablethorpe,  all  fiarmars.  of  lands  within  tlie 

▲trottoBT      said  parish^  living  out  of  the  .said  parish,  ought  to  pay  to  the  rector  there  for 
V'  the  time  being,  four-pence  an  acre,  or  any  odier.  sum  or  sums  of  money,  and 

how  much,  for  every  acre  of  pasture  ground,  in  fiiU  luid  satisfaction  of  all  tithes 
yearly  coming,  happening,  or  renewing,  within  the  said  parish,  to  be  paid 
yearly  upon  every  first  day  of  August  ? 

SecMidly,  How  much  new  converted  ground,  and  how  much  ancient  pasture, 
the  said  defendant  occupied  within  the^d  parish  of  Mablethoipe  in  every  of 
the  said  twelve  years  ? 

A  trial  was  bad ;  and  the  jury  found,  that  the  said  defendant  held  and  occu- 
pied, in  the  said  parish  of  M ablethorpe,  in  every  of  the  said  twelve  years,  one 
hundred  and  seventy-seven  acres,  namely,  one  hundred  and  forty-eight  acres  of 
ancient  pasture,  and  twenty-nine  acres  m  new-converted  ground  i  and  that  the 
custon^  is  to  pay  four-pence  a  year  for  eveiy  acre  of  andeot  pasture,  when  the 
same  remain  pasture  lands,  and  twelve-pence  for  every  acre  of  new-converted 
ground. 

The  court,  therefore,  ordered  the  defendant  to  pay  to  the  plaintiff  four-pence 
an  acre  per  annum  for  every  acre  of  ancient  pasture  by  him  held  and  occapied 
in  the  said  parish  of  Mablethorpe,  in  every  of  the  said  twelve  years  3  and  tho 
twelve-pence  an  acre  per  annum  for  every  acre  of  new-converted  ground  for  the 
said  time }  which  said  several  sums  being  computed  in  court,  amount  to  forty- 
seven  pounds;  and  the  plaintiff  is  to  allow  the. defendant  twelve  pounds,  four 
shillings,  and  four-pence,  paid  him  thereout ;  therefore  there  remains  due  Co 
the  pltuntiff  thirty-four  pounds,  fifteen  shillings,  and  eight-pence. 

And  it  is. further  ordered  by  the  court,  that  the. plaintiff  shall  have  his  costs 
in  this  suit,  except  for  the  former  decree,  and  except  costs  for  the  trial  at  law, 
which  is  to  be  set  one  against  the  other,  the  said  verdict  being  partly  for  the 
plaintiff  and  partly  for  the  defendant. 

Wm.  MdNTACU. 

Tho.  Raymond. 
Edw.  Atkyxs. 

M.  32  Car.  2.— Uth  November,  1680. 

The  scope  of  the  bill  was  to  compel  the  defendants  to  pay  to  the  plaintiff,  as 
rector  of  Mablethorpe  St.  Mary*s  cum  Staine,  in  the  county  of  Lincoln,  the 
tithes  of  several  grounds  occupied  by  the  defendants,  in  the  said  parish,  for 
three  years  past ;  and  to  compel  the  defendant  N.  Newcomen  to  pay  eight 
pounds  a  year  for  eight  acres  01  glebe,  and  the  tithes  of  the  same.  The  bill 
also  stated,  that  the  defendant  T.  Newcomen  ought  to  have  permitted  the  plain- 
tiff to  keep  four  cows  and  a  mare,  in  a  close  called  Stainehill,  and  to  have  paid 
to  the  plaintiff  twenty  shillings  a  year,  for  Staine  churchyard,  lying  open  to 
Stainehill. 

The  defendant  T.  Newcomen  said,  that  he  lived  out  of  the  parish,  and  was 
tenant  of  several  closes  in  Staine  >  that  there  was  a  custom  in  Staine,  for  all 
persons  living  in  or  out  of  Staine,  to  pay  three-pence  an  acre  per  amtmn,  and 
no  more,  in  fiill  satisfaction  of  aU  tithes,  upon  Lammas  day ;  and  he  denied 
that  he  hindered  the  plaintiff  from  keeping  four  cows  and  a  mare  upon  Staine- 
hill, if  he  had  a  right  so  to  do  3  but  said,  that  the  plaintiff,  or  his  tent^it,  did 
keep  three  cows  there,  which  he  conceived  to  be  in  lieu  of  the  churchyard, 
and  that  he  ought  not  to  pay  the  said  twenty  shillings  a  year. 

The  defendants  said  they  were  occupiers  (^sevend  closes  in  Mablethorpe  St. 
Mary's,  and  that  there  is  a  custom  there,  for  any  person,  living  out  of  the  said 
parish,  who  farms  any  lands  within  the  same,  to  pay  to  the  rector  there,  twelve- 
pence  an  acre  per  annum,  for  every  acre  called  new  converted  ground,  and  foar- 
penoe  an  acre,  per  annum,  for  every  acre  of  ancient  pasture,  in  satisfaction  for 
all  tithes,  upon  the  first  day  of  August. 

The  defendant  N.  Newcomen  denied  that  the  said  eight  acres  are  glebe  land, 
and  averred  that  they  were  his  own  inheritance,  and  that  therefore  he  oogfat 
not  to  pay  any  rent  for  the  same. 

The  defendant's  counsel,  upon  the  hearing,  insisted  upon  the  several  moduim, 

as 


V. 
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ds  set  forth  in  the  answer,  and  the  plaintiff's  counsel  insisted  that  tithes  in     '    1676. 
kind,  ought  to  he  paid.  abfordpy 

The  court,  upon  reading  several  depositions  taken  in  the  cause,  and  on  long 
debate  of  the  matter,  was  satisfied,  and  declared,  that  there  was  no  sufficient 
proof  of  any  modus,  or  customary  rate,  or  payment  for  the  lands  or  grounds  in 
Staine,  but  that  tithes  in  kind  ought  to  be  paid  by  the  defendant  T.  Newcomeu 
-for  the  same:  and  also  that  the  said  defendant  ought  to  pay  to  the  plaintiff 
thirteen  shillings  and  four-pence  per  annum,  for  Staine  churchyard,  during  the 
said  time. 

As  to  the  glebe  lands,  the  court  leaves  the  same  to  be  determined  at  law. 

And  as  to  the  lands  in  Mabletfaorpe  St.  Mary's,  held  by  the  defendants  as 
foreigners^  living  out  of  the  parish,  and  farming  grounds  in  the  parish,  the 
defendants*  counsel  insisted,  that  the  usage  had  been  to  pay  twelve-pence  aa 
acre  for  new  converted  grounds,  and  fourrpence  an  acre  for  ancient  pasture, 
and  the  plaintiff's  counsel  insisted  upon  the  unreasonableness  of  the  pretended 
usage  or  custom  for  such  payment,  so  as  to  bar  the  plaintiff  of  his  tithes  in 
kind,  and  the  mther  because  it  appears  that  the  inhabitants  in  Mablethorpe, 
who  then  held  the  same,  or  any  other  grounds  in  Mablethorpe  St.  Mary*s»  ought 
to  pay  tithes  in  kind  ^  that  foreigners  ought  also  to  pay  tithes  in  kind  for  the* 
same  gromid,  if  ploughed  or  tilled. 

The  court  ordered  a  case  to  be  stated  and  agreed  to  by  counsel  on  both  sides, 
and  if  they  cannot  agree  to  the  same,  the  Lord  Chief  Baron  is  to  be  attended 
to  settle  the  same.  A  case  was  accordingly  made  and  settled  by  the  Lord 
Chief  Baron,  and  the  barons  of  the  court  being  attended  therewith. 

The  question  was,  whether  the  usdge  alleged  be  reasonable  and  consistent 
with  the  rules  of  law,  so  as  to  bar  the  plaintiff'  from  his  tithes  in  kind  }  or, 
whether  tithes  in  kind  ought  not  to  be  paid  to  the  plaintiff,  for  the  lands  and 
titheable  matters  in  question,  notwithstanding  such  pretended  usage  I 

The  barons,  having  had  and  taken  full  consideration  of  the  said  case,  are  all 
of  opinion,  and  do  unanimously  declare,  that  the  custom  set  forth  in  the  answer,, 
as  to  Mablethorpe  St.  Mary*s,  is  unreasonable  and  contrary  to  law>  and  there- 
fore ought  not  to  bar  the  plaintiff  of  his  tithes  in  kind. 

Before  the  barons  gave  their  opinion  upon  the  case,  the  defendant  N.  New- 
comen  died,  whereby  all  proceedings  in  the  cause,  as  against  him,  ceased  and 
the  plaintiff  filed  his  bill  of  revival  against  his  son,  and  the  proceedings  were 
revived,  pursuant  to  order. 

The  barons,  having  had  and  taken  full  consideration  of  the  case',  are  all  of 
opinion,  and  do  unanimously  declare,  that  the  custom,  set  forth  by  the  defend- 
ant's father,  as  to  Mablethorpe  St.  Mary's,  is  very  unreasonable,  and  contrary  to 
law,  and  therefore  ought  not  to  bar  the  plaintiff  of  his  tithes  in  kind. 

It  is  ordered  by  the  coiu-t,  that  the  defendant  do  account  for  the  same  during 
his  father's  life-time,  and  since  his  death. 

And  it  is  referred  to  the  deputy  remembrancer  to  take  and  report  the  same, 

Wm.  Montagu. 
Edw.  Atkyns. 
Wm.  Gregory. 
T.  Street. 

T.  29  Car.  2.  C.  B.     Walwin  v.  Awbrey.    [1  Freem.  232.] 

nTTRESPASS  for  taking  four  loads  of  wheat,  four  loads  of  barley,  &c.  Approprfa- 

A      The  defendant  pleads,  that  the  plaintiff  was  impropriator  of  the  rectory  tiom  «'«'^^  «*»<* 
of  B.  and  that  the  chancel  of  that  church  was  out  of  repair,  and  that  the  plain-  [l^^^^J^ 
tiff  being  cited  into  the  spiritual  court,  and  refusing  to  appear,  the  ordinary  jj^jng,  ^hicli 
granted  a  sequestration  5  and  that  the  defendant,  by  virtiie  of  that  sequestration,  were  so  called 
seized  the  wheat  and  barley,  &c.  which  was  set  out  for  tithes,  to  employ  the  wheii  in  the 
same  upon  the  repairs  of  the  chanicel.     And  the  plaintiff  demurred.  ?o  whom  they 

were  appropri- 
ated :  but  since  the  statute,  and  they  hare  come  into  lay  hands,  are  called  impropriations.     Impropriators  are 
liable  to  scqocstTation  for  non-repair  of  the  cUureh,  for  it  was  a  charge  originally  inherent  in  tlie  tithes,  and  an 
oma  realetiaX  sh&ii  go  along  with  them. 

VOL,  I.  K  K 
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1676.  '         The  only  question  was,  Whether  or  no,  in  case  the  impropriator  did  neglect 
WAX.WIII       to  repair  the  chancel,  the  ordinary  might  sequester  the  profits  of  the  rectory  to 
repair  it  > 

1.  It  was  agreed,  that  in  many  cases  the  ordinary  might  sequester,  as  in 
case  of  non-residence,  vacancy,  or  deprivation,  because  he  is  entrusted  to  see 
the  cure  served.    Hob.  144. 

2.  They  seemed  to  admit,  that  whilst  those  rectories  were  in  the  hands  of 
those  to  whom  they  were  first  appropriated,  viz.  spiritual  persons,  the  ordi- 
naries  might  sequester,  as  in  this  case. 

But  it  was  insisted  upop,  that  since  the  statute  of  dissolution,  they  are 
become  lay-fees,  even  so  much,  that  before  the  statute  32  H.  8.  it  was  doubtinl 
what  remedy  they  should  have  for  recovery  of  them  -,  and  that  statute  enables 
them  to  sue  in  the  ecclesiastical  court. 

Baldwin  argued  pro  drf*,  and  distinguished  between  appropriations,  which 
were  when  they  were  in  the  hands  of  those  to  whom  they  were  appropriated  ; 
but  since  the  statute,  that  they  are  come  into  lay-hands,  they  are  called  impro- 
priations 5  and  he  said,  that  the  conusance  of  repairs  of  the  church  properly 
odonged  to  the  ecclesiastical  court ;  and  cited,  ifat.  Breo,  50.  M.  Regtster, 
44,  48.  Joannes  de  Atham,  54.  LdndxDOod,  136.  5  Co.  Ecclesiastical  Persons,  9. 
Davies,  70.  Faughan,  326.  that  lawful  canons  are  a  part  of  the  law  of  the 
land.  Reg,  Jud.  22.  26.  And  he  said,  that  if  an  execution  be  against  one,  and 
the  ordinary  return,  that  he  is  Ckricus  beneficiatus  non  habens  kacum,  4^.  std 
habens  curam  Ecdeiue,  that  then  a  writ  at  this  day  goes  to  the  ordinary,  to  levy 
the  same  on  his  ecclesiastical  goods,  glebe,  tithes,  &c.  which  he  does  by  se- 
questration. 

But  to  that  it  was  answered  by  North,  Ch.  J.  that  in  that  case  the  ordinary 
is  but  the  Ecclesiastical  Sheriff ;  and  therefore  in  the  case  of  Bishop  Wren,  the 
court  compelled  him  to  make  the  same  return  as  the  sheriff  should  have  dcme 
in  the  like  case,  and  refused  to  accept  of  his  return,  that  he  had  granted  a  se- 
questration, but  would  have  either  hfierifeci  or  nvUa  bona. 

It  was  admitted  by  all,  that  the  ecclesiastical  court  had  properiy  conusance 
of  the  matter,  and  that  they  might  proceed,  by  way  of  personal  censures,  to 
excommunication  against  the  impropriator. 

But  for  the  matter  in  law.  North,  Ch.  J.  inclined  that  the  ordinary  could 
not  sequester  now  it  was  become  a  lay-fee ;  but  the  other  three  judges  inclined 
xontrd,  because  the  repair  of  the  church  was  a  charge  originally  inherent  in 
those  tithes,  and  that  it  was  onus  reale  that  should  go  along  with  them. 

And  Atkins  said,  the  impropriation  was  only  of  the  surplus  of  the  profits, 
and  this  was  a  precedent :  and  they  said,  that  impropriations  are  liable  to  pro- 
.    curations  and  synodals. 

Another  question  was  made ;  admitting  that  the  ordinary  might  sequester, 
yet  whether  the  party  might  justify  by  it  at  common  law?  And  Atkins 
seemed  to  think  he  might ;  and  so  for  a  sequestration  in  Chancery,  if  it  were 
specially  alleged  to  be  the  custom  of  that  court  time  out  of  mind  to  grant  such 
sequestrations.    Sed  adjoymatur. 

1^77  Tr.  29  Car.  2.   Scacc.     Gvynne  v.  Sharpe.  1  Wood,  171. 

v^-N/O  Wiltehire,  2d  June,  1677. 

A  w^fw  oj  ?«».  rpHE  plaintiff,  as  rector  of  the  parish  church  of  Wilton,  in  Wiltshire,  exhi- 
KcWmSi"*  .  ^^^  ^^  ^^^^'  claiming  the  tithes  of  Friars*  Mead  in  kind,  and  twehc 
tithes  decreed,     ^^^^igs  for  every  yard  land  in  the  tithing  of  Netheihampton,  in  lien  of  small 

tithes. 

The  defendants  confessed  the  plaintiff  to  be  lawiiil  rector  of  Wilton,  and 
entitled  to  all  manner  of  tithes  there,  savii^  the  tithes  for  Friars*  Mead,  which 
mead  is  tithe  free,  and  except  the  right  of  the  Earl  of  Pembroke  to  the  great 
tithes  in  Netherhampton. 

The  defendant  Sharpe  said,  ttiat  for  nine  years  past  he  had  been  possessed, 
for  the  remainder  of  a  term  of  ninety-nine  years  determinable  upon  lives^ 

whereof 
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whereof  two  were  yet  in  beings  of  FHars*  Mead,  contnniiig  fbar  acres,  gralited  1  ^11, 
to  him  by  F&ib'p  Earl  of  Pembroke;  which  mead,  for  four  years  last  past,  he 
had  let  to  the  other  defendant  for  thirteen  pounds  per  annum,  he,  tlie  defend- 
ant Sharpe,  allowing  one  pound  thirteen  shdlings  and  six-pence  for  lord's  rent, 
with  ali  rates  and  taxes,  amounting  to  fifty  shillings ;  that  he  betieved  the 
same  was  part  of  some  «bbey,  fnary,  or  reHgious  house,  in  or  near  Wilton  5 
and  that  the  same  was  always  tithe  free. 

The  defendant  Brazier  said,  that  he  held  Friars*  Mead  of  the  defendant 
Sharpe. 

The  defendant  Sharpe  further  said,  that  he  was  owner  of  a  messuage  and 
one  yard  land,  in  Netherhampton,  held  of  the  Earl  of  Pembroke  by  copy  of 
court-roll ;  and  believed  there  has  been  a  custom  in  Netherhampton,  for  every 
yard  land  there  to  pav  to  the  rector  of  Wilton  for  the  time  being,  in  lieu  of 
small  tithes,  twelve  shillings  yeariy,  and  so  proportionably  for  a  greater  or 
lesser  number  of  lands  there.  He  said,  that  the  same  were  for  the  said  time 
(except  the  last  year)  in  different  persons  possessions ;  but  that  he  vras  willing 
to  pay  the  plaintiff  twelve  shillings  for  the  said  year,  according  to  the  said 
custom. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined. 

The  cause  now  came  on  to  be  heard ;  and  on  reading  several  depositions, 
and  on  fiill  debate  of  the  matter. 

It  is  ordered  by  the  court,  tlutt  the  defendant  Sharpe  do  forthvHth  pay  to 
the  plaintiff  twelve  shillings,  in  lieu  and  satisfaction  for  the  tithes  of*  the  said 
Yard  land  in  Netherhampton,  for  the  year  1 672,  when  he  held  the  said  yard 
land  in  his  own  hands. 

And  as  touching  and  concerning  the  tithes  of  Friars'  Mead  for  the  said  years 
mentioned. 

It  is  ordered,  that  the  said  defendants  do  respectively  satisfy  and  pay  to  the 
plaintiff  the  values  of  the  tithes  of  the  said  mead  called  Friars*  Mead,  for  the 
several  years  they  held  the  same. 

William  Momtaou. 

M.  S9  Car.  2.    C.  B    Anon.  [1  Freem.  234.] 

WNDEBtTATUS  auumpnt  for  tithes  sold.   Baldwin  moved  in  arrest  of  judg-  A  lease  of  tithes 

ment,  that  this  sounds  in  the  realty,  and  so  an  action  of  the  ease  wiU  not  lie.  o^utot  be  for 

But  per  curiam  it  is  well  enough,  for  this  shall  not  be  intended  a  lease  of  tithes,  ™^  wi^ottt 

but  a  sale  of  tithes.     And  per  North,  C.  J.  a  lease  of  tithes  cannot  be  for  Jeed  •  nor  for  a 

more  than  a  year,  without  deed,  and  it  is  not  good  by  way  of  lease  for  one  year,  bat  as  it 

year,  but  so  it  eaures  by  way  of  sale.    2  Roll.  63.  enniesbj  way 

ofsale. 

M.  29  Car.  12.    Cane. 
Anm.  2  Cha.  Ca.  237.  [2  Freem.  27.]  2  Gw.  527. 

A  BILL  being  preferred  against  a  Quaker  for  tithes,  who  refused  to  answer  Cbanoery  has 
upon  oath,  the  defendant  was  brought  to  the  bar,  and  having  been  oonasanceof 
brought  three  times  before,  the  Inll  was  taken  pro  cmfcBSO,  and  referred  to  a  ^^  gj^^er? 
master  to  examine  what  was  due,  and  to  be  armed  with  a  commission  for  that     Vheie  a 
purpose.    And  the  Lord  Chancellor  declared  that  this  court  had  conusance  of  Quaker  refused 

nwtterB  of  tithes  as  well  as  the  Exchequer,  and  that  the  diaintiff  had  eledionem  to  answer  a  bill 
fori^  for  tithes  upou 

oath,  it  was 
taken  pro  eonfeuo,  and  the  master  had  a  commission  to  inquire  what  was  doe. 


K  K  2  H.  30 
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H.  30  Car.  2.  Scacc. 
1678.        Dodd  V.  Ingieton.     [1  Wood,  188.    T.  Raym.  277.     1  Freem.  329-] 

^^"v^/  *  Essex,  24th  February,  1678. 

The  wholeof the  PTIHE  plaintiff^  as  vicar  of  the  vicarage  and  parish  church  of  Chigwell,  in 
meal  of  mUk  of  J.  ^i^g  county  of  Essex,  claimed  the  tithe  of  milk,  and  complained  that  the 
HiorniDE  and  defendant,  under  colour  of  some  words  in  a  decretal  order  made  in  this  court 
cveoing  is  due  ^^  &  former  cause  between  the  now  plaintiff  add  H.  Hudson  and  others,  inha- 
for  tithe.  bitants  of  Chigwell  (1),  had  not  sent  or  carried  the  same  to  the  plaintiflfs  house 

Q(4«r«,  Whc-  every  tenth  day,  or  meal,  as  he  ought  to  have  done,  according  to  the  custom  of 

dcSvlred'it^  the  said  parish. 

church  porch,  '^^  defendant  denied  any  custom  for  carrying  tithe  milk  to  the  vicar's  house. 

or  the  vicarage-       The  court  being  unanimously  of  opinion,  that  the  tenth  meal*s  milk,  and  not 

hoiue  ?  the  tenth  of  every  meal's  milk,  ought  to  be  paid  for  tithes,  it  is  ordered^  bj 

consent  of  the  defendant's  counsel,  that  the  defendant,  for  the  future,  shall  pay 
to  the  plaintiff  his  whole  tenth  meal's  milk  of  all  his  cows  every  evening. 

But  as  there  was  not  any  custom  within  the  said  parish  of  Chigwell  insisted 
on  by  either  side,  for  the  plaintift'^s  fetching  his  tithe  milk,  or  for  the  defend- 
ant's bringing  the  same  either  to  the  church  porch,  or  to  the  vicarage-house  iu 
the  said  parish  of  Chigwell  -,  and  the  court  oeing  divided  in  opinion,  whether 
of  right  the  same  ought  to  be  fetched  by  the  plaintiff,  or  carried  by  the  defend- 
ant, the  cause  was  ordered  to  stand  over,  that  the  court  might  further  con- 
sider and  advise  thereof  in  the  mean  time ;  and,  on  the  fifteenth  of  Alay,  1769, 
it  was  further  ordered  again  to  stand  over,  and  that  the  court  will  hear  counsel 
on  both  sides,  as  well  civilians  as  others,  as  to  the  common  law  right  -,  and  on 
the  twenty-second  of  May,  1679i  after  hearing  the  civilians,  and  counsel  on 
both  sides,  and  upon  full  debate,  it  was  ordered  again  to  stand  over  for  the 
opinion  of  the  court. 

On  the  10th  of  November,  1679,  the  cause  came  on  to  be  further  heard,  when 
It  was  ordered,  adjudged,  and  decreed  by  the  court,  that  the  defendant,  for 
the  future,  shall  pay  to  ihe  plaintiff  his  whole  tenth  meal's  milk  of  all  his  covc^ 
every  morning,  and  his  whole  tenth  meal's  milk  every  evening  3  and  for  that 
there  is  not  any  custom  within  the  said  parish  of  Chigwell  insisted  upon  on 
either  side  for  the  plaintiff's  fetching  his  tithe  milk,  or  for  the  said  defendant 
bringing  the  same,  either  to  the  church  porch,  or  to  the  vicarage-house  in  the 
said  parish  of  Chigwell ;  and  the  court  being  of  opinion,  that  tithe  milk  is  due 
of  common  right,  and  that  as  well  for  the  preservation  of  the  same  as  for  the 
convenience  in  collecting  the  said  milk,  the  same  ought  to  be  brought  to  the 
plaintiff,  it  is  thereupon  further  ordered,  &c.  that  the  defendant,  for  the  future, 
shall  bring  or  send  his  tithe-milk  to  the  church  porch  within  the  said  parish  of 
Chigwell,  as  the  same  shall  become  due  from  time  to  time ;  that  is  to  say,  his, 
the  defendant's,  whole  tenth  meal's  milk  every  tenth  morning,  and  his  whole 
tenth  meal's  milk  every  evening,  to  the  end  that  the  plaintiff,  or  his  agent,  or 
servant,  in  that  behalf  appointed,  may  receive  the  same  accordingly  without 
costs.    [Wood.^  Wm.  Montagu.  Edw.  Atkyns. 

Tho.  Raymond.  Wm.  Gr£gobt.  . 

'  Thb  plaintiff,  being  vicar  of  the  parish  of  Chigwell,  in  Essex,  exhibited  his 

English  bill  in  the  Exchequer  Chamber  against  the  defendant  for  small  tithes, 
and  amongst  the  rest  for  tithe  milk }  and  upon  the  hearing,  a  question  aro^. 
Whether  the  defendant  should  pay  the  tenth  part  of  the  milk  of  his  cows  every 
meal,  or  only  every  tenth  meal  ?  And  it  was  decreed  that  he  should  pay  every 
tenth  meal  entire  to  the  plaintiff,  for  otherwise  the  plaintiff  must  be  forced  to 
keep  a  servant  for  that  service  of  collecting  the  milk  only,  and  perhaps  the 
tithe  would  not  amount  to  a  pint  a  day.  The  next  question  was.  Whether  de 
jure  (there  being  no  custom  one  way  or  other)  the  parishioner  ought  to  send 
the  tithe  milk  to  the  vicar  to  his  house,  or  that  the  vicar  ought  to  fetch  it  from 
the  parishioner?     And  now,  22  May,  1679,  the  vicar  brought  a  civilian,  one 

(1)  ^n  the  case  of  the  present  plaintiff,  "  the  year  round  ;  the  said  plainlifF,  or  has 
Vfilid  ▼.  Hndton,  29th  April,  1675,  fT  Car.  2.  *'  tithe  gatherer,  making  a  demand  of  the  sane 
the  court  ordered,  **  that  the  defexidants  shall  "  at  the  respecriTe  habitarions  of  the  said  de- 
"  pay  to  the  plaintiff  tithe  milk  in  kind  all      *\  fendants."    Book  of  Decrees  and  Orders. 

Doctor 
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Doctor  Raynes^  to  argue^  whose  argument  was  as  follows :  By  the  Jvm  com-  1 678. 
mune  Ecciesiasticum,  which  is  the  canon  law,  all  tithe  ought  to  be  brought 
home  to  the  parson  ;  and  the  law  b  grounded  upon  the  Scripture.  Malac.  3. 
10.  Bring  ye  all  the  tithes  into  the  store-house.  And  St.  Jerome  gives  the  rule 
so ;  and  Lindwood,  L3.  tit.  16.  De  Decmis  Cap,  Quia  qmdamy  verba  colUgendis^ 
p.  168.  Colonus  dejure  tenetur  rum  solttm  decmtu  ktffusmodi  colUgere  et  caacer' 
vare,  sed  etiam  in  horreum  sacerdotis  f^erre.  And  this  is  certain  for  predial 
tithes.  And  scrsays  Speculator  it  is  for  wines.  And  although  there  be  no  ex- 
press mention  of  nulk,  and  that  milk  is  here  in  England  reckoned  amongst  mi- 
nute tithes ;  yet  in  other  countries  it  is  a  predial  tithe. 

2.  All  tithes  ought  to  be  paid  so  soon  as  they  be  may  be  fit  for  the  parson  to 
receive  them ;  so  calves  at  such  an  age,  and  other  things,  as  the  matter  will 
hear.  Now  it  will  be  very  inconvenient  if  the  milk  which  dejure  is  titheable 
every  meal,  shall  be  sent  for  by  the  parson  twice  a  day,  and  every  time  may 
not  be  a  pint.  ' 

3^  In  the  manner  of  tithing,  that  which  tnagis  expedii  eccleact,  is  to  be  ob- 
served, then  it  is  more  decent  for  the  parishioner  to  bring,  than  the  parson  ta 
fetch  his  tithes.  Where  the  law  is  silent,  the  custom  of  the  places  adjacent  pre- 
vails.   Now  here,  all  the  neighbour  vicars  have  their  milk  brought  home  to  them. 

Upon  hearing  this  argument,  the  court  thought  fit  for  the  plaintiff,  if  he  saw 
cause,  to  insert  all  his  parishioners,  or  as  many  of  them  as  he  pleased,  into  his 
bill  j  and  upon  their  answers  the  court  would  deliver  their  opinion,  because  of 
ascertaining  the  way  of  paying  tithe  milk  quite  through  the  parish,  to  prevent 
multiplication  of  suits  5  out  if  the  plaintiff  shall  not  think  fit  so  to  do,  the 
court  adjourned  this  cause  till  Michaelmas  Term,  to  give  their  opinions  ^  and 
afterwards,  viz.  10th  November,  1679,  we  all  agreed  that  the  tithe  milk  ought 
to  be  carried  by  the  parishioners.  My  opinion  was,  that  it  should  be  delivered 
at  the  vicarage-house,  because  where  there  is  no  custom,  the  common  law  pre- 
vails :  but  my  Lord  Chief  Baron  and  the  other  two  Barons  agreed,  that  it 
should  be  delivered  in  the  church  porch,  because  the  neighbouring  parishes  did 
so ;  but  that  appeared  not  in  the  pleadings,  but  so  it  was  decreed.    [T.  Raym!\ 

The  question  being,  whether  tithe-milk  should  be  brought  home  to  the 
vicar^  or  whether  he  ought  to  send  for  the  same  to  every  parishioner,  there 
being  no  custom  either  for  the  one  or  the  other  ? 

The  barons  having  taken  time,  since  the  last  term,  to  consider  of  this  pointy 
delivered  their  opinions  seriatim : 

Montagus,  Atkyns,  and  Gregory  were  of  opinion,  that  there,  being  no 
custom  in  the  case,  they  ought  to  respect  the  conveniency  of  the  matter ;  and 
therefore  it  being  the  usage  in  that  country  to  bring  their  tithe-milk,  and  other 
small  tithes,  to  the  church-porch,  they  thought  that  the  parishioners  ought  to 
bring  their  small  tithes  thither,  it  being  an  indifferent  place  for  that  puipose, 
but  for  great  tithes  the  parson  ought  to  fetch  the  same. 

Raymond  was  of  opinion,  that  tithes  being  due  by  the  ecclesiastical  law,  and 
by  that  law  small  tithes  are  to  be  carried  home  to  the  vicar's  house,  and  there- 
fore he  was  of  opinion,  that  this  court  ought  to  adjudge  it  so  too.     [Freeman.} 

E.  30  Car.  2.    Scacc.     Silverlocke  v.  ^hs.  1  Wood,  176. 

Essex,  29th  April,  1 678. 
nr^HE  bill  was  filed  to  discover  what  lands  the  defendant  occupied  within  A  custom  to  pey 
JL    the  parish  of  Hlbury,  in  the  county  of  Essex,  and  to  have  satisfaction  for  c^ery  ^nth^^^^ 
the  tithes  of  the  milk  of  cows  depastured  thereon.  ^  the  first  of  May 

The  defendant  insisted  upon  a  custom  within  the  parish  of  West  Tilbury,  ^  ^^e  first  of 
"  that  the  inhabitants  there  ought  to  pay  for  tithe  milk  every  tenth  day's  milk,  Au^st  yearly, 
"  or  tenth  meal's  milk,  from '  the  first  day  of  May  to  the  first  day  of  August  i"  lieu  of  all 
"  foUowing  yearly,-  in  full  of  all  tithe  milk  throughout  the  year."    .  li^rouThout  the 

The  court  was  of  opinion,  that  the  custom  is  illegal  j  and  therefore  ordered,  ^^^^  j,  ^ad. 
that  the  defendant  shall  pay  to  theplaintiff  his  tithe  milk  throughout  the  whole 
year,  or  the  value  thereof.  "Wm.  Montagu.  Edw-  Thurland. 

Tim.  Littleton.  Fr.  Beampston. 

E.30 
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^^78.  E.  30  Car.  «.   Sctoc.    Feme  v.  Styles.     I  Wood,  176. 

'^"^^  Lincolnshire,  22d  April,  1678. 

In  answer  to  a    FTIHE  bill  Stated  that  Robert  Chapman,  derk,  was  seised  in  fee  of  the  ad- 
bUl  for  tiUi^  it     X    Towson  of  the  chorch  of  Crowland,  in  the  ooanty  of  Linooln,  and  a£  the 
tb«  lands  where-  '^^^^  impropriate,  and  of  the  tithes  in  the  parish  of  CroipHand,  in  the  said 
of,  &c.  had  be-  county ;  that  he  had  issue  Grace  Richmond  and  Susan  Southwell  |  that  GrTHce 
longed  to  a        Richmond,  the  eldest  sister,  died ;  whereupon  one  moiety  of  the  adrowsoD  and 
greater  abbey,    impropriation  descended  to  William,  her  son  and  heir;  that  Susan  SonthiwreU 
ed  to  I!w«r^  died,  whereupon  the  other  moiety  descended  to  Robert,  her  aon  and  heirj  that, 
copyhold  and     ^^^  being  seised,  and  the  chureh  being  roid,  tfaey  presented  the  plaintiff;  that 
other  tenants,     Robert  having  a  desire  to  settle  his  moiety  in  trust  for  the  plaintiff,  and  far 
under  whom       those  that  shoidd  succeed  him  in  the  cure  oi  the  said  drarch,  md,  by  indentore 
the  defendants    dated  the  first  of  August,  1671,  grant  his  moiety  to  the  defendants  WikOiore 
Uiat"the'dbbeT    ^^^  Southwell,  and  to  their  heirs^  for  the  parsons  and  curates  of  the  said 
had  held  the       chureh,  and  their  successors,  for  ever ;  that  William  did,  by  Uke  indenture 
same  for  time     dated  the  twentieth  of  October,  1672,  convey  his  moiety  to  the  defendants 
whereof,  &c       Southwell  and  Hawliins,  and  their  heirs,  in  trust  for  the  plaintiff,  bdng  legally 
and^dTt^^'    presented  and  inducted,  and  the  succeeding  ministen  of  the  said  church; 
nants,  dLchara-  ^^^'^W  ^^^  pl&intiff  became  entitled,  and  ought  to  enjo]^  the  same  3  that  the 
ed  of  tithes.        plaintiff,  upon  occasion  of  opposition,  had  been  several  tii 


times  put  mto 
An  issue  was  sion  by  thi  posse  comitatus;  l>ut  that  the  defendants  Southwell,  Wildbore,  and 
^h^k^^  ^  ^  Hawkins,  by  multiplicity  of  suits  and  threats,  compelled  several  of  the  pariah-* 
demMne*Uuids  '®°*"  *®  P*T  *^*™  *^^  tithes,  whereas  in  truth  tb^  had  no  tide  at  afi  staee 
of  the  abbey  of  .^^^  twenty-nxth  of  December,  1672 ;  Uiat  several  of  the  defendants  had  oecn- 
Crowland  were  pi^d  lands  in  the  said  parish,  but  refused  to  pay  the  tithes  to  the  pUmitiff.  To 
and  ought  to  be  the  end,  therefore,  that  the  defendants,  the  pari^ioners,  night  discover  what 
'*^!r  *f*l^  **^^^  **^^  ^***'  ^'  ^^*^  ^^*  *^^  occupied  since  die  twenty-sixth  <rf  Decen- 
frim  u!^  wfr  ^^>  1  ^72,  or  since  the  plaintiffs  title  accrued,  and  that  the  plaintiff  might  be 
mentofaliti&es.  ^^l^^^^  ^^  the  premises,  the  bill  was  filed. 

A  verdict  was         The  defendant  Styles  put  in  his  plea  and  answer,  and  died  before  the  canse 
found  for  tlie      Was  brought  to  an  Issue. 

2^^«em*'tto^        The  defendant  Kendall  put  in  his  plea,  which,  upon  argument,  was  over- 
estaSsSid.'**''     ™lc<'*  and  he  was  ordered  to  answer. 

The  defendants  the  parishioners  answered,  and  confessed  the  plaintiff^s  pre- 
sentation from  Southwell  and  Richmond,  and  their  conveyances  in  trust  for  the 
plaintiff's  use ;  but  they  alleged,  that  he  had  no  titie  to  any  of  the  tidies  he 
pretended  to  5  for  that  the  rectory  is  impropriate,  and  no  tithes  belonging 
thereto,  but  only  oblations,  mortuaries,  funerals,  and  christenings ;  the  other 
tith^  being  due  to  the  rectors,  who  had  used,  at  their  own  charge,  to  find  a 
chaplain,  who  was  licensed  by  the  bishop,  and  admitted  to  it  fiw  his  life  in  the 
nature  of  a  donative ;  that,  under  this  qualification,  the  defendant  Styles  was  in; 
and  therefore  the  riaintiff's  institution  and  induction  void ;  as  also  die  grants 
of  Southwell  and  Richmond.    They  therefore  set  fortii  their  respective  small 
tithes,  but  not  their  predial  tithes.    They  further  answered,  and  said,  that  the 
presentation  to  the  plaintiff  was  v(»d  by  simony,  because  the  defendant  Styles 
was,  at  the  time  of  such  presentation,  curate  or  incumbent.    They  admitted, 
that  Richmond  and  Southwell  granted  their  several  moieties  in  trust  for  the 
plaintiff 5  and  said,  that  the  same  was  iot^ided  to  be  by  virtue  of  die  statute 
1 7  Car.  2.  c.  3.  which  only  extended  to  cities  and  towns  corporate,  wiath 
Crowland  was  not,  and  therefore  the  grant  was  void;  that  the  manor  of 
Crowland,  and  the  rectory  thereof,  heretofore  did  belong  to  the  abbot  of 
Crowland,  who  was  a  mitred  abbot,  and  that  his  abbey,  one  cf  the  great 
monasteries,  was  dissolved  by  the  statute  31  U.  8.  c.  13$  that  the  said  manor 
consisted  of  very  great  demesnes,  wastes,  and  services,  several  of  which  de^ 
mesnes  and  wastes  were  granted  to  several  copvitdiders  and  other  tenanto,  under 
whom  these  defendants  respectively  daim ;  that  the  said  abbot,  and  all  those 
whose  estates  he  had  in  the  said  manor,  from  the  time  wklreof  th«  memory  of 
man  is  not  to  the  coiitrary,  for  themselves  and  their  said  tenanto,  had  been  re- 
spectively 
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spectlvdy  ducharged  of  all  predial  and  mixed  tithes  aiUng  and  leoewiog 
within  the  said  manor,  except  the  tithes  particularly  mentioned  in  their  answer;  ^ 
that  in  consideration  thereof  the  said  ahbot  did,  at  his  own  charges,  huild  a 
chapel,  and  found  a  priest  to  celebrate  divine  service  there,  who  yearly  had  the 
following  tithes.  Viz.  oblations,  buriab,  christenings,  tithes  of  hops,  geese,  milk, 
and  marriages ;  that  the  said  abbot  of  Crowland  was,  at  the  time  of  the  disso- 
lution, seised  of  the  said  abbey,  the  site  whereof  consisted  in  a  fair  abbey- 
bouse,  with  a  chapel  thereunto  adjoining,  which  was  parcel  of  the  said  monas- 
tery, and  of  four  hundred  acres  of  marsh,  surrounded  with  water,  which  were 
in  the  said  abbot's  hands  at  the  time  of  the  dissolution;  that  the  rectory,  time 
out  of  mind,  had  been  in  the  possession  or  occupation  of  the  predecessors  of 
the  said  abbot ;  that  it  coming  to  the  crown  by  the  31  H.  8.  c.  13.  the  same 
descended  to  £^nd  Edward  the  Sixth,  who  sold  the  same  to  the  Lord  Clinton 
and  Say;  and  that  from  him,  by  mesne  conveyances,  the  same  was  come  to  F. 
Wingfield,  whose  estate  herein  was  claimed  to  be  discharged  of  all  payments 
of  titiies  by  reason  of  the  said  unity  of  possession,  or  by  prescription  time  out 
of  mind,  or  by  some  other  lawful  ways  and  means. 

The  defendants  Randall  and  others  confesssed,  that  in  1673,  1674,  and 
1 675,  they  held  lands  in  Alderlands,  and  also  in  Postland,  within  the  said  pa- 
rish, for  which  they  paid  no  tithes  to  the  plaintiff. 

The  plaintiff  replied  specially,  and  said,  that  by  the  statute  of  the  17  Car.  2. 
c.  3.  the  owners  of  the  impropriation  and  tithes  settled  the  same  in  trust  ^or 
the  curates^  parsons,  or  vicars  of  the  said  parish  successively ;  that  thereby;  or 
by  other  good  title,  the  plaintiff,  for  the  time  in  the  bill  mentioned,  was  enti- 
tled to  the  tithes  in  the  said  parish ;  and  that  the  lands  in  the  defendants  pos- 
sessions were  liable  to  pay  tithes  in  kind. 

Issue  being  joined,  witnesses  were  examined  on  both  sides ;  and  upon  hear- 
ing counsel  on  Jboth  sides,  and  upon  much  debate  c^  the  matter  in  question,  the 
court  was  fully  satisfied,  that  the  church  of  Crowland  is  not  presentative,  nor 
the  matter  capable  of  simony ;  and  th^t  therefore  the  plaintiff  cannot  be  guilty 
of  simony,  as  is  allied  against  him,  but  that  he  has  made  forth  a  good  title  to 
such  tithes  of  the  said  parish  as  oug^t  to  be  paid. 

But  inasmuch  as  the  defendant's  counsel  insisted,  that  the  demesne  lands  of 
the  said  manor  of  Crowland  were  discharged  from  payment  of  tithes ;  and  it  ap- 
pearing to  the  court,  by  the  defendant's  proofs,  that  the  lands  in  Postland,  in 
the  said  parish,  are  the  demesne  lands  of  the  said  manor,  the  court  ordered  a 
trial  at  law  on  the  following  issue,  "  Whether  the  abbot  of  Crowland,  at  the 
'*  time  of  the  dissolution  cf  the  said  abbey,  in  the  thirty-first  year  of  King 
*'  Henry  the  Eighth,  and  all  his  predecessors  abbots  of  the  said  abbey,  time 
"  out  of  mind,  held  the  said  lands  called  Fusant,  otherwise  Postlands,  freed 
''  and  discharged  from  payment  of  any  manner  of  tithes  ?"  to  be  tried  by  a 
special  jury  in  an  action  on  the  statute  2  &  3  Edw.  6.  c.  13;  the  defendants, 
to  admit  the  plaintiff  to  be  rightful  incumbent  of  Crowland,  and  to  admit  his 
title  to  the  same,  and  agree  a  value ;  the  action  to  be  brought  against  one  de- 
fendant, and  the  rest  who  hold  any  demesne  lands  in  the  said  parish,  to  be  con- 
cluded by  the  said  trial ;  and  the  equity  of  the  cause,  as  to  the  demesne  lands, 
to  be  reserved  till  after  the  trial. 

And  as  to  all  the  other  lands,  except  Fostlandft,  within  the  said  parish,  held 
by  the  defendants  Kendall  and  Hampson,  in  regard  it  no  ways  i^peared  to  the 
court  that  the  same  are  demesne  lands. 

The  court  ordered  the  defendants  to  pay  to  the  plaintiff  the  value  of  the 
tithes  of  the  said  lands. 

A  trial  was  accordingly  had  against  the  defendant  S.  Kendall,  upon  the  sta- 
tute of  Edward  the  Sixth,  for  not  setting  forth  his  tithes  of  the  demesne  lands 
in  his  possession ;  and  after  long  eridence  on  both  sides,  a  verdict  was  given 
for  the  plaintiff. 

Now,  upon  hearing,  the  plaintiff*s  counsel  desiring  that  the  plaintiff  might 
have  a  decree  for  the  tithes  in  question ;  and  upon  reading  the  return  of  the' 
pottea;  and  the  dq^^t's  counsel  insisting  that  the  defendant  Styles  (who 

died 
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1'678.  died  since  the  commencement  of  the  ami)  was  lawful  eurate  of  the  said  palish, 
PBRNE  and  continued  so  until  his  deaths  and  therehy  was  entitled'  to  the  tithes  of  the 
said  parish,  all  which  was  made  to  appear  to  the  court  by  the  defendant  Styles's 
answer ;  and  by  reading  of  a  license  granted  to  the  said  Styles  from  tbe  vicar- 
gieneral ;  and  that  accordingly  he  enjoyed  the  same 3  and  also  that  the  plaintiff 
had  not  produced  any  particular  license  to  serve  the  said  cure,  otherwise  than 
what  is  mentioned  in  an  instrument  <^  admission  grounded  upon  a  presentation 
granted  to  the  plaintiff^  which  was  declared  to  be  void  as  such;  and  that,  for 
that  reason,  the  bill  ought  to  be  dismissed,  as  the  defendant's  ooansd  did 
insist. 

The  court,  upon  a  deliberate  hearing  touching  the  aforesaid  matter;  add 
upon  a  serious  and  solemn  debate  thereon  3  and  upon  reading  the  instnimeats 
whereby  the  plaintiff  claims,  as  curate  or  incumbent  of  the  parish-church  of 
Crowland,  do  unanimously  declare,  that  the  said  W.  Styles,  clerk,  has  no  titb 
to  any  of  the  tithes  of  the  said  parish  of  Crowland  and  for  and  during  any  of  the 
time  for  which  the  plaintiff,  by  his  bill,  seeks  a  discoTery;  but  that  theplabtiff 
has  a  good  title  to  the  same  for  and  during  all  the  said  time. 

But  inasmuch  as  the  said  Styles  pretended  a  title  to  the  same  tithes,  and  the 
defendant's  counsel  alleged  that  they  had  paid  some  of  their  tithes  to  tiiem, 

The  court,  by  and  with  the  consent  of  the  plaintiff,  do  order  that  they  shall 
be  allowed  what  tithes  they  shall  make  appear  to  have  been  actually  paid  to 
him,  or  any  composition  for  the  same,  in  bis  lifetime. 

And  inasmuch  as  the  defendant's  counsel  prayed  another  trial  concenung 
the  defendants  being  discharged  from  the  payment  of  tithes  for  their  said  de- 
mesne lands;  and  the  court  taking  into  consideration  the  great  value  of  the 
tithes  of  the  said  demesne  lands,  and  not  out  of  any  dislike  of  the  verdict  ob- 
tained, ordered,  that  a  trial  shall  be  had  at  the  bar  of  this  court  between  the 
plaintiff  and  the  defendant  Kendall ;  the  issue  to  be,  '^  whether  tbe  demesoe 
*'  lands  of  the  manor  of  Crowland,  and  whereof  the  defendant  Kendall  held 
"  part  during  the  years  in  the  bill  mentioned,  are,  and  ought  to  be,  legally 
*^  freed  and  discharged  from  the  payment  of  aU  tithes,  or  not  V*  and  at  the 
said  trial  the  defendant  is  to  admit  the  plaintiff  to  be  rightful  incnmbentof 
Crowland,  and  duly  entitled  to  all  such  tithes  as  are  due  and  payable  for  the 
said  demesne  lands  of  the  manor  during  the  time  in  the  bill  mentioned;  and  if 
a  verdict  shall  pass  for  the  plaintiff^  all  the  defendants  who  hold  demesne  lands 
are  to  be  bound  by  the  same :  to  be  laried  by  a  special  jury  of  the  county  of 
Middlesex. 

And  it  is  further  ordered  by  the  court,  by  consent  of  the  defendants,  that 
they  are  to  pay  the  jury  (the  plaintiff  being  a  pauper),  whether  tbe  verdict  be 
for  or  against  them;  and  they  are  to  pay  the  defendant  his  taxed  costs  of  the 
last  trial ;  and  in  case  they  do  not  pay  the  same,  then  the  aforesaid  trial  shall 
not  be  had ;  but  this  cause  shall  be  determined  without  any  other  trial. 

A  trial  was  accordingly  had,  and  a  verdict  passed  for  the  defendants;  and  on 
the  fifth  day  of  July  instant,  the  plaintiff's  counsel  moved  for  a  new  trial ;  hot 
the  court  thought  fit  to  make  no  order ;  and  now,  on  the  tenth  of  July,  1 679, 
upon  hearing  counsel,  and  reading  the  plaintiff's  affidavit,  a  new  trial  being  a 
second  time  prayed. 

The  court  declared,  they  saw  no  cause  for  a  new  trial,  and  refased  the  appli- 
cation. 

Tr.  30  Car.  2.    B.  R.  Jackson  v.  Nele.  [2  Lev.  230.] 

No  prohibition  A  SSUMPSIT  in  Windsor  Court,  for  meat,  drink,  &c.  apud  Maidenhead, 
to  infcriorcourts  -O.  -^^y^  jurisdictimem  curice;  and  upon  »o»  assumpsU  the  eridcnce  there 
after  judgment.  ^^^  ^^  ^^  ^^^^  ^.^^^^  ^^^  ^  promise  apud  Hcnly,  which  is  estra  jura- 
dktionem  ;  for  which  the  defendant  offered  to  demur  upon  the  evidence,  mi 
the  steward  would  not  admit  thereof,  whereupon  verdict  andjudgmentforthc 
plaintiff;  and  now  upon  the  whole  matter  a  prohibition  was  prayed,  wt 
denied,  for  it  is  not  gnuitable  after  judgment  there.    Qume,  in  this  case,  for 


TITHE  CASES. 

the  party  has  no  other  remedy^  he  has  tdone  all  that  Ibe  ooold  to  prevent  jodg- 
ment  -^  and  at  this  rate  they  may  give  judgment  in  inferior  courts  after  verdict, 
before  the  defendant  can- be  heard  time  enough  to  have  a  prohibitioD,  and  so 
tortioasly  enlarge  their  jurisdiction. 

E.  31  Car.  2.   B.  R.  Jnon.  [1  Vent.  335.]  1679. 

A  PROHIBITION  was  prayed  to  a  suit  for  tithes,  upon  the  suggestion  that  On  so^estion 
-^^  the  lands  out  of  which  they  were  demanded  lay  out  of  the  parish,  and  the  that  the  lands 
bounds  of  parishes  are  triable  at  the  obnmion  law.  of  which  tithes 

But  the  court  denied  the  prohibition,  because  it  did  not  appear,  that  a  plea  7^  demanded 
thereof  had  been  oflfered  in  the  ecclesiastical  court.  piiJJ*  ^^^ 

bounds  whereof  are  triable  at  common  hiw ;  prohibition  was  denied,  because  it  <fid  not  appear  that  such  plea 
liad  been  offeied  in  the  spiritual  court. 

E.  31  Car.  2.   B.  R. 
Elherington  v.  The  Archbishop  of  York.    [2  Lev.  251.] 

A  PROHIBITION  was  prayed,  suggesting  that  by  the  stat.  of  28  H.  8.  16.  A  pope's  bull 
all  briefs,  bulls,  &c.  of  the  pope  shall  be  void,  and  shall  not  be  pleaded,  ™*^  ^  pleaded 
used,  or  aUowed  in  any  court ;  and  yet  the  defendant  libelled  against  him  in  "  a "fiJi^  ^t-* 
the  spiritual  court  for  a  pension,  setting  forth  that  the  church  of  Rillington  withstanding 
was  appropriated  per  sanctissimum  patrem  Clement,  d&vvnd  providentid  papam  S8  H.  8.  c.  16. 
Sextvm,  Anno  Dommi  1443,  ad  Abbey  de  BeOand,  and  that  upon  the  appropriation  that  all  briefs, 
the  abbot  granted  to  such  a  bishop  the  pension,  and  that  so  he  grounded  his  ^^'^'f^^.*.^^^ 
suit  upon  the  pope*s  bull,  contrary  to  this  statute  3  to  which  it  was  answered,  ^^'^nd  not 
that  the  bull  and  appropriation  are  not  used  otherwise  than  as  inducements  to  pleaded,  used, 
his  title,  which  is  rounded  upon  the  grant  of  the  pension,  and  it  was  necessary  or  allowed  in 
to  shew  the  appropriation ;    for  till  the  appropriation  no  pension  could  be  >»7  ^^'^ 
granted  by  the  abbot,  and  it  ought  to  appear  how  the  appropriation  was.    The 
statute  does  not  extend  to  this  case  3  for  the  statute  directs  that  they  who 
have  liberties,  &c.  granted  by  the  pope,  ought  to  come  to  the  King  within  a 
year,  and  take  new  grants  from  the  King,  which  shall  be  of  the  same  force 
and  efficacy  as  the  pope*s  bulls,  6cc,     Here  the  bull  was  not  made  to  the  arch- 
bishop, nor  could  he  have  a  grant  of  the  pension  from  the  King,  for  it  was  not 
granted  to  him  by  the  pope,  as  it  is  not  necessary  for  the  bishop  to  shew  the 
King's  confirmation,  for  that  is  not  his  title,  but  only  matter  or  inducement 
The  prohibition  was  denied.    Levimz  for  the  archbishop. 

E.  31  Car.  2.  Scacc. 
Legross  v.  Levemoor.  [Dodd's  MSS.]  2  Gw.  529. 

ON  a  trial  at  law  for  tithes  of  a  mill,  the  plaintiff  offered  in  evidence  an  Entries  in  apie- 
ancient  book,  (produced  in  this  court  at  the  hearing)  wherein  one  of  his  deceaaor's  books 
predecessors  had  made  entries  of  what  he  had  received  for  tithes  for  several  cridence  for  the 
years,  whilst  he  was  vicar,  as  well  for  the  mill  in  question,  as  for  other  tithes.  ^^'^^^ 
But  the  judge  would  not  suffer  it  to  be  read  in  evidence,  whereby  the  plaintiff  new'triatron 
was  nonsuited.  A  new  trial  was  ordered,  on  payment  of  costs,  and,  by  the  payment  of  costa 
defendant's  consent,  the  book  to  be  read  in  evidence.  of  thefint. 

E.  31  Car.  2.   Scacc. 
Scudamore  v.  Pemberton,  Kt.  and  others.  I  Wood,  191* 

London,  22d  of  May,  1679. 

THE  bill  stated,  that  by  indenture  tripartite,  dated  the  14th  of  November,  ^^^J"*^"** 
in  the  fifteenth  year  of  his  present  Majesty «  reign,  made  between  R.  ^J^tl^^e  for^" 
Cocks,'impropriator  of  the  rectory  of  St.  Dunstan's  in  the  West,  in  the  city  of  houses  to  the 

London,  rector  of  St. 
Jhimumt  iirthe  Wes^^   No  tithes  are  dae  to  the  vicar  of  Sir.  Dunstmik't  for  the  Rolb,  bj^  the  itat  ST  H.  8,  c  12. 
or  otherwise. 
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1679.        LoDdoii,  of  the  first  part ;  J.  ThomfMOii^  clerk^  viear  of  tlie  tald  cbarch,  of  the 
8CUDAM0BK     ^ecood  part ;  and  the  plaintiff^  Sciidamore,  of  tb^  third  part)  all  that  cectory 

^« ^     and  vicara^,  with  its  rights^  &c.  and  all  tithes^  oUations^  profits^  and  adTsn- 

tage^i  thereunto  belongings  were  demised^  bafgained^  and  sdd  to  the  plamtiirs 
to  hold  for  ninety-nine  years,  if  the  said  Thompson  should  so  long  Wand 
continue  vicar  thereof;  that  by  virtue  of  the  said  demise  the  plaintiff  became 
entitled  to  all  the  profits  of  the  said  rectory  and  vicarage ;  that  some  part  of 
the  parish  lies  in  ,ttie  city  of  London,  and  another  part  in  the  subuibs  of  tbe 
said  city,  within  the  county  of  Middlesex  3  that  the  defendants  had  been  ownen 
or  inhabitants  of  houses,  &c.  therein,  and  that  several  rates  or  sums  of  mooey 
were  due  to  the  plaintiff,  which  they  refused  to  pay.  The  bill  therefore  prajed 
relief  in  the  premises. 

The  defendants'  counsel  insisted,  that  the  defendants*  respective  houses  were 
discharged  from  the  payment  of  2s.  9d.  in  the  pound,  by  reason  of  certaia 
ancient  customary  payments  for  their  said  houses,  in  lieu  of  tithes  for  their 
said  houses,  or  01  the  ground  on  which  they  were  built. 

The  court  ordered,  that  trials  shall  be  had  touching  the  validity  of  the 
modiues;  the  e<piity  of  the  cause  to  be  reserved  till  after  the  same  be  had. 

Accordingly  a  trial  was  had  i  and  the  jury  found,  that  by  custom  a  certain 
sum  of  money  was  payable,  and  accustomed  to  be  paid,  from  time  to  time, 
every  year,  time  out  of  mind,  viz.  8s.  lid.  quarterly,  for  and  in  satisfaction 
of  all  tithes  of  the  ancient  house  and  garden  (in  the  occupation  of  Sir  Geoi]ge 
Benyon,)  to  the  proprietor  of  the  tithes  of  St.  Dunstan  in  the  West;  and  tint 
2s*  94,  ijx  the  pound,  according  to  the  annual  rent  of  the  said  ancient  mes- 
suage and  gardoi,  with  the  appurtenances,  was  never  paid,  nor  ou^ht  to  be 
paid  to  the  proprietor  dP  the  tithes  of  St.  Ounstan,  .for  the  tithe  of  the  said 
ancient  messuage,  v^th  the  appurtenances. 

The  cause  now  came  on  to  be  heard  upon  the  equity  reserved ;  and  npoo 
reading  the  said  order  saidpostea,  and  jbearing  counsel. 

It  is  this  day  ordered  by  the  court,  that  the  defendant.  Sir  F.  Pemberton, 
shall  be,  and  is  hereby  dismissed  out  of  this  court,  as  to  the  said  biU^  and  all 
and  every  the  matter  and  thmgs  therein  contained,  without  prejudice  uevcrthe- 
less  to  the  plaintiff,  his  executors,  or  assigns,  to  sue  for  and  recover  the  arieais 
of  the  modus  due  for  the  said  house  and  ground  late  Sir  Simon  Baskerville's, 
from  the  said  defendant,  and  other  the  persons  liable  to  the  payment  ihereof ; 
the  other  persons  liable  with  tbe  said  defendants  to  the  arrears  of  the  modat, 
not  being  made  parties  to  this  suit»  if  the  plaintiff,  his  heirs,  or  assigns,  sbaH 
think  fit  to  sue  for  the  same.  (1) 

Wm.  Mohtagu. 
Tho.  Raymoitd. 
Edw.  Atkyns. 
Wm.  Grbgoby. 
T.31 

(1)  It  appears  from  the  Book  of  Decrees  On  which  it  was  finall?  ordered,  on  tlieSTtb 

and  Orders,  that  tbe  plaiutiff  did  file  another  Oct.  1681,  in  Michaelmas  term,  3S  Cu-j* 

UU  against  the  defendants.  Sir  Frauds  Pern-  that   the  defendant  Marshall  be  dtsmiMd 

berton  and  others ;  that  the  cause  came  on  from  the  said  bill,  and  tiie  matters  snd  wngj 

to  be  heard  on  the  SSd  Ma^,  Si  Car.  t;  therein  contained.    The  defendant  ManhaU 

that  the  defendants'  counsel  insisted,  that  the  died  ;  and  on  the  9th  June,  1684,  S6  Car.  1 

defendant  J.  Marshalf  s  house  was  discharged  the  plaintiff  Scudamore  filed  a  ImU  against  to 

from  the  payment  of  the  Ss.  9d,  in  the  poimd,  widow  for  the  reooTcry  of  the  &•  9(1.  m  tM 

by  reason  of  an  ancient  customary  sum  of  pound,  pursuant  (0  the  stat  57  H«  8.  c.  IS* 

9<.  4d.  payable  yearly  in  lieu  of  tithes  for  the  The  widow   pleaded,   that  the  boose  wu 

said  house.    On  which  the  court  diiectedtwo  sitoated  in  Fetter-lane,  and,  having  been  bant 

Issues,  first,  whether  the  said  sum  was  payable  down,  was  re-eiected  on  ground,  time  out  <v 

for  the  said  house  in  lieu  of  tithes ;  secondly,  mind,  belongmg  to  the  converted  Jews,  ouled 

whether  9s.  9d,  in  the  pound,  accorduig  to  tbe  Rolls,  which  is  situated  between  Omd- 

the  annual  rent,  was  payable  to  the  vicar  for  cery.lane  and  Fetter-lane ;  that  the  said  BoUs 

the  said  house,  or  not:  and  upon  fnU  evi-  isaliberty  in  itself,  and  not  m  tbe  city  of  I^ 

dence  on  both  sides,  the  plamtiff  was  non-  don,  but  exempt  from  the  same,  and  a  cfaa- 

suited,  and  a  new  trUl  gruited;  on  which  pelryof  itself;  fhat  tbe  said  boose  of  cob- 
ma**.  ni««.  .Mitu«i  4iio  RaIU.  waA  and  is  an  aa- 


trial,  before  the  Lord  Chi«f  Baron,  the  plain-      verU,  now  caUcd  the  Rolls,  ^>*  "^^     ..  . 
tiff,  after  full  evidence,  was  again  ooosuited.      cient  stnictnieor  boildiog,  and  **'"^^^ 


TinlE  QAass. 


i2i 


E,  31  CajT.  «.   Scacc.  Anon.  [I  Freem.  329.]  viS^/ 

IF  a  DMcn  agist  oattle,  such  as  are  unprofitable,  and  yield  no  ttthe  m  hiad,  Forimprofitabfo 
as  hones,  &c.  tbeie  the  party  that  takes  tfaeas  in,  Tiz.  the  owner  of  the  ^^^  ™^  <^ner 
ground,  shall  answer  the  parson  the  tithe,  according  to  the  rate  he  has  for  their  ^^  f^^ 
dcp«8taring.  ^nt-^^c,^" 

But  if  a  man  agist  profitable  cattle,  and  such  as  yield  a  tithe  in  kind,  as  sheep  coiding  to  the 
that  yield  tithe  wool,  and  lambs,  there  the  owner  of  the  cattle  shaU  answer  the  rate  he  has  for 
tithes,  because  the  wool  and  lamb  in  kind  were  due  to  t^e  parson,  and  it  is  ^^}^^\ 
impossible  that  the  owner  of  the  gnmnd  could  pay  that.    This  difoence  was  proVmble^^ 
taken  by  8ir  Robbrt  Sawyb«,  md  agreed  per  Cw'.  ^  sheep,  then 

the  owner  of  tfaem  shatt  be  answerable,  beeaaae  wool  and  lamb  la  k(ad  are  4n9,  wlueh  H  it  iiqiosribie  the  owner 
aboakl  pay. 


Tr.  31  Car.  2*  Scacc.  Swan  v*  Stanley »  et  i  contriL  I  Wood,  194. 

Worcestershire,  30th  June,  1679. 

nPHE  plain ti£r,  as  vicar  of  the  parish  church  of  Alderminster,  in  the  county  A  cnstom  that 
-■-    of  Worcester,  stated,  by  his  Dill,  that  for  twenty  years  past,  he  had  been  T'^^  *j^ia 
vicar  of  the  said  parish,  and  was  entitled  to,  and  ought  to  have  received  predial  t^F^^cm^ut 
tithes  of  grass  and  hay,  and  all  small  tithes  there  arising  ^  that  there  was  a  Uter^calted  a 
custom  within  the  said  parish,  that  if  any  inhabitants  bought  in  sheep  before  snoke  penn^,  in 
Candlemas,  and  sold  them  before  the  next  shearing-time,  the  owner  was  to  ^^  *^  m^is- 
pay  to  the  vicar  a  halfpenny  a  sheep,  for  every  sheep  sold  >  that  if  any  owner  ^^'^  ^«d^ 
sold  any  ewes  and  lambs,  kept  there  before  Holy  Rood-day,  the  owner  was  to  bunt  hi  their  re- 
pay  to  the  vicar  a  hal^nny  for  every  ewe,  and  a  halfpenny  for  every  lamb  so  spectiTe  booses 
sold  'y  that  if  any  owner  sold  sheep  between  Candlemas  and  Midsununer,  the  established, 
vicar  was  to  have  a  halfpenny  a  sheep. 

The  defendants  answered,  and  confessed  the  plaintiff  to  be  vicar  of  the 
parish,  and  entitled  to  the  tithes  of  wool,  lamb,  calves,  pigs,  pigeons,  apples, 
pears,  hens,  turkies,  geese,  hemp,  and  flax,  arising  within  Ibe  town  and 
OQounon  fields  there,  accordiing  to  the  custom  of  tithing  there  used^  time  out 
of  mind,  but  whether  in  all  the  parish  they  knew  not ;  nor  did  they  believe 
that  he  ought  to  have  the  predial  tithes  of  grass  and  hay  within  the  said  parish, 
for  that  the  vicarage  was  not  endowed  therewith ;  but  they  confessed,  tnat  he 
had  received  the  tithe-hay  arising  on  their  several  farms  j  but  denied  that  he 
was  entitled  to  the  tithe  of  furze,  or  lops  of  trees,  for  that  the  vicarage  vas 
not  endowed  thereof,  nor  were  such  tithes  demanded  till  of  late  years^  They 
further  stated,  that  in  recompense  of  what  fuel  they  burnt  in  their  bouses,  they 
had  paid  to  the  vicar  a  penny,  called  a  smoke  penny,  according  to  the  custom 
there  used  time  out  of  mind.  They  confessed  also,  that  there  were  such  cns<- 
tomary  payments  for  sheep,  as  in  the  bijl  qjentioned^  and  said  that  there  was 
a  custom  to  pay  the  vicar  a  farthing  a  sheep,  for  every  sheep  agisted  in  the 
common  fields  there ;  and  one  penny  a  eow  for  every  nulch  cow  kept  there,  aa 
a  rate  in  lieu  of  tidie-milk ;  and  for  calves,  if  the  owner  had  seven,  the  vicar 
to  have  the  seventh,  pacing  the  owner  three^halfjpeoce,  if  under  seven,  the 
vicar  to  have  half  a  calfv  if  ten,  the  vicar  to  have  the  tenth  in  kind ;  which 
rates  the  plaintiff  and  his  predecessors  had  or  ought  fo  have  observed. 

The  cross  bill  set  forth,  that  Uie  plaintifis  w^xt  landholders  of  several  farma 


house  or  loeiiaateryy  tine  out  of  maa4i  and  wps 
long  before  the  37  H.  8.  c.  1$.  and  decree, 
anciently  appointed  and  appropriated  to  and 
for  the  reception,  instmction*  and  mainte- 
nance of  such  Jews  and  infidels  as  were  eon- 
Tcrted  to  the  Chrisdaa  faith ;  and  that,  time 
oat. of  mind,  it  has  been  exempt  from  tithes. 
Two  issues  weie  directed  to  try,  first,  wheiher 
the  house  was  within  the  ftoUs;  secondly, 
whether  thegroond  on  which  it  was  built  is  m 
London  or  Middlesex :  but  the  parties  neter 


west  to  tna],iiii4  St  t»v»  o»  igua  oa  te 
equity  reserre^ »  and  the  courts  on  inspecting 
many  grants  from  the  crown,  to  seTonl  per- 
sons masters  of  Ae  rolls,  and  other  records, 
dedased,  th|^  the  house  ought  not  to  be 
charged  with  any  tithes  to  the  vicar  of  Saint 
Dnnstan's  by  £e  statute  57  H.  8.  c.  12.  or 
otherwise,  no  tithes  ever  having  been  paid 
for  the  same.  See  also  Bennet  v.  Trespass* 
Biinb.  106* 


In 


TITHE  cases; 

in  the  said  town  and  common  fields  of  Alderminster  $  and  that  there  had  been 
several  customs  there,  time  out  of  mind^  observed,  that  is  to  say,  that  for  such 
sheep  as  were  bred  in  the  common  fields,  and  not  wintered  there,  the  vicar  to 
have  only  half  tithe-wool  thftreof ;  and  for  such  sheep  as  were  brought  in  after 
Candlemas,  and  shorn  there,  the  vicar  to  have  a  halfpenny  a  sheep  >  and  for 
such  sheep  as  were  agisted  in  the  common  fields  there,  the  vicar  to  have  a  far- 
thing a  sheep,  and  that  such  rates  were  in  lieu  of  tithe-wool ;  that  for  tithe- 
calves,  if  the  owner  had  seven,  the  vicar  to  have  one,  paying  to  the  owner  three 
halfpence ;  if  under  seven,  the  vicar  to  have  half  a  calf  5  if  ten,  to  have  the 
tenth  in  kind,     lliat  for  such  milch  cows  as  were  kept  in  the  common  fields 
he  was  to  have  one  penny  a  cow,  and  so  for  every  milch  cow,  as  a  rate  for 
tithe-milk.    That  every  housekeeper  used  to  pay  a  penny  at  Easter,  called  a 
smoke  penny,  in  lieu  of  tithe  for  the  fiiei  they  burnt  in  their  houses  ',  and  two- 
pence for  offerings  for  man  and  wife ;  which  customs  had  been  observed  by 
the  vicar  there,  but  were  by  the  present  one  refused,  who  endeavoured  to 
abolish  the  same,  and  set  up  other  customs ;  that,  notwithstanding,  they  had 
paid  the  vicar  all  his  tithes,  as  in  their  answer  set  forth :  therefore  they  prayed 
relief  in  the  premises,'  and  that  the  customs  might  be  confirmed  by  the  decree 
of  this  court. 

The  defendant  answered,  and  confessed  there  might  have  been  some  such 
usages  for  tithing  for  some  years ;  but  said,  that  the  same  had  not  been  ob- 
served time  out  of  mind,  and  that  the  penny  paid  as  a  smoke  penny,  was  not 
paid  in  lieu  of  what  fuel  they  burnt  in  their  houses.  He  denied  that  he  en- 
deavoured to  destroy  the  ancient  customs,  but  submitted  to  the  same  when 
proved  5  and  said,  that  there  were  good  lops  of  trees  and  quantities  of  fiirzes, 
which  the  plaintifis  sold,  for  which  they  had  not  paid  tithes. 

In  both  which  causes  issue  being  joined,  several  witnesses  were  examined 
on  both  sides  3  and  the  causes  brought  to  a  hearing  on  the  26th  of  June,  1678, 
when  they  were  referred  -,  but  the  parties  not  agreeing,  they  came  this  day  for 
the  opinion  of  the  court ;  and  after  long  debate  of  the  matters  complained  of 
by  ^he  vicar. 

The  court  did  not  see  cause  to  relieve  him  upon  any  of  them,  but  this  day 
orders  and.  adjudges,  that  the  said  bill  be,  and  is  hereby  absolutely  dismissed, 
yet  without  costs. 

.And  for  that  the  court  was  satisfied  with  the  proofis  now  read,  that  there 
are,  and  have  been  such  customs  for  tithing  used,  time  out  of  mind,  within 
the  said  parish  of  Alderminster,  as  the  pluntifis  in  their  cross  bill  have  set 
forth. 

It  is  further  ordered,  adjudged,  and  decreed  by  the  court,  that  the  customs 
mentioned  in  the  said  cross  bill,  and  hereafter  recited,  that  is  to  say,  first,  the 
custom  for  paying  to  the.  vicar  of  Alderminster  for  the  time  being,  at  Lammas- 
day  yearly,  a  farthing  a  sheep  for  every  sheep  agisted  in  the  common  fields  of 
Alderminster,  in  lieu  of  tithe- wool  5  secondly,  the  custom  for  calves,  that  if 
the  parishioner  have  seven  calves,  the  vicar  is  to  have  one,  paying  to  the  owner 
three  halfpence  ;  if  under  seven,  the  vicar  to  have  one  halfoenny  for  each  calf 
at  Lammas-day  5  and  if  ten,  the  vicar  to  have  the  tenth  calf  m  kind ; — ^Thirdly, 
The  custom  for  milch  cows,  that  for  every  milch  cow  kept  in  the  said  common 
fields,  the  vicar  to  have  yearly  one  penny  for  each  cow,  in  lieu  of  tithe  milk, 
to  be  paid  at  Lammas-day  5 — ^Fourthly,  The  custom  that  every  housekeeper 
shall  pay  a  penny  at  Easter  yearly,  called  a  smoke  penny,  in  lieu  and  satis- 
faction of  tithe  for  the  fuel  burnt  in  their  respective  houses,  shall  be,  and  are 
hereby  established  and  confirmed  to  be  for  ever  hereafter  observed  by  and  be- 
tween the  said  vicar  and  his  successors;  and  the  said  Robert  Stanley,  and 
other  the  plaintiffs  in  the  cross  biU,  and  all  others  claiming  under  them ;  with 
moderate  costs  to  be  paid  by  the  defendant  Swan  in  this  cause. 

Wm.  Montago. 
Tho.  Raymokd. 
Edw.  Atkyns. 
W.  Greooby. 

Tr.  31 
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Tr.  31  Car,  2.  Scacc.  Simpson  v.  Tucker.  1  Wood,  197. 

Devonshire,  7th  July,  1679.  *  ^^79. 

^T^HE  plaintiff,  as  vicar  of  Collyton,  and  of  Shute,  and  Monneton,  thereto  A  modus  o(  Sd. 

-'-    appendant,  claimed  tidies  for  agistments  for  three  years  past.  for  ercry  hogs- 

The  defendants  alleged,  that  they  were  inhabitants  within  the  tithings  of  ^«*^*l^^j.*^^'°I 

Minchenholme  and  Woodland,  within  the  said  parish  of  Collyton,  and  set  2fS  ",„  ""!!/ 

r  _^i_  1  'I'l  .i/i.  ,      f  -  a«  apples  and 

lorth  several  custpmary  payments. withm  the  said  tithmgs  -,  yiz.  fourpence  for  a  pean  void,  but 
milch  cow,  and  threepence  an  heifer  yearly,  in  lieu  of  the  tithes  of  calves,  decreed  for  each 
milk,  cheese,  and  butter  ',  one  penny  tor  every  colt  j  thi^pence  for  the  tithes  hogshead. 
of  every  acre  of  meadow  in  Minchenholme,  and  twopence  m  Woodland ;  and 
for  every  hogshead  of  cider  or  perry  threepence,  in  lieu  of  the  tithes  of  all 
apples  and  pears  growing  within  the  said  tithings. 

The  plaintiff  insisted,  that  there  were  the  same  customs  throughout  the 
whole  parish  of  Collyton,  except  the  twopence  and  threepence  an  acre  of  tithe 
hay  ',  that  the  defendants  are  jikstment  holders,  or  renters  of  land  at  a  yearly 
rack  rent  3  that  all  the  justment  holders,  or  renters  of  land,  as  well  within  the 
said  tithings  of  Minchenholme  and  Woodland,  as  in  all  other  tithings  within 
the  said  parish,  ought  to  pay  agistments  after  the  rate  of  twenty-pence  in  the 
pound  for  so  much  land  as  they  depasture;  which  said  agistments  or  payments 
have  been  usually  paid  by  all  renters  of  land  throughout  the  whole  parish  of 
Collyton,  where  the  vicar  had  tithes,  though  the  owner  of  such  lands,  if  he 
kept  the  same  in  his  own  possession,  might  have  the  benefit  of  the  same 
customs. 

The  court  conceived  the  custom  of  paying  threepence  a  hogshead  for  cider 
or  perry,  in  lieu  of  all  apples  and  jpears  growing  within  the  said  tithings,  to  be 
void,  and  against  law ;  and  thererore  doth  order  and  decree,  that  the  defendants 
shall  pay  to  the  plaintiff  threepence  for  every  hogshead  of  cider  or  perry  in  lieu 
of  all  tithes  for  the  same  3  and  that  the  said  d&ndants  shall  account,  satisfy, 
and  pay  to  the  plaintiff  the  tithes  of  all  hoard  apples  and  pears,  and  all  other 
apples  and  pears  not  made  into  cider  or  perry,  or  the  value  thereof. 

The  court  further  ordered  this  issue  to  be  tried,  ''  Whether  by  the  custom 
*'  within  the  said  tithings  of  Minchenholme  and  Woodlands  all  justment 
^*  holders,  or  renters  of  ground  at  a  yearly  rent  within  the  SMd  tithings,  have 

used,  and  ought  to  pay  yearly  to  the  vicar  of  Collyton,  for  the  time  being, 

twentypence  in  the  pound  for  such  grounds  as  they  feed  and  depasture,  in  lieu 

of  all  tithes  and  customary  payments  for  all  cattle  fed  or  depastured  upon 
"  the  same  ?**  both  parties  to  sAmii  all  circumstances,  and  to  insist  only  upon 
the  matters  aforesaid. 

A  trial  was  accordingly  had  3  and,  after  full  evidence  given  on  both  sides,  a 
verdict  was  given  for  the  plaintiff,  and  thus  indorsed :  ^'  When  pasture  is  let 
"  by  itself,  then  the  renters  are  to  pay  twentypence  in  the  pound  according  to 
**  the  rent ;  when  pasture  and  other  grounds  are  let  together,  then  they  are  to 
*'  pay  tithes  in  kina  for  the  pasture  according  to  law,  one  penny  for  every  forty 
*'  shillings  3**  that  upon  the  trial  of  this  cause,  the  plaintiff  pretended  a  modus 
of  twentypence  in  the  pound  3  and  the  defendant  pretended  a  modus  of  four- 
pence  per  cow,  and  the  rest  of  the  tithes  of  pasture  to  be  paid  in  kind  3  and  it 
being  Lord  Ch.  J.  North's  opinion  that  ''  where  the  pasture  was  not  let  by 
*'  itself,  whereupon  the  rent  of  the  pasture  was  not  certain,  there  could  be  no 
"  such  modus  of  twentypence  in  the  pound  for  the  uncertainty  of  the  value  5'' 
thereupon  his  lordship  directed  the  jury  that,  in  case  they  found  against  the 
pretended  modus  o(  fourpence  per  cow,  they  should  find  that  tithes  in  kind  were 
due  3  whereupon  they  gave  a  verdict  for  tithes  in  kind. 

The  cause  came  on  the  22d  instant  3  and  upon  reading  the  order,  the  postea, 
the  indorsement,  and  the  judge's  certificate,  and  hearing  counsel  on  both  sides, 
the  same  was  continued  to  the  25th  of  November,  1680  3  when,  after  long 
debate  thereupon,  and  due  consideration  of  the  whole  matter  had  by  the  court, 
forasmuch  as  it  appears  that  pasture  and  other  grounds  were  let  together  to  the 
defendants. 

It 


i€ 
€€ 
€€ 


1680. 

A  SQggestioB  of 
l»rreii  land 
newlj  improred 
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It  is  ordered  by  the  oourt^  that  the  defendants  shall  satisfy  and  psy  to  the 
plaintiff  their  tithes  in  kind^  according  to  the  valne  thereof,  to  be  computed  by 
the  deputy  remembrancer^  (except  for  cider>  which  is  to  be  paid  accordiDg  to 
the  said  modus  of  threepence  a  hogshead.) 

Wm.  Momtaove. 

Sdw.  Atkyns. 

Wm.  Grsooet. 

J.  Stubt. 

H.'  32  Ctr.  £.  K  R«     Thomas  r.  Gifford.    [2  Show.  92.] 

PROHIBrnON.    Resolved  that  by  statute  of  2  &  3  Edw.  6.  c  13.  s.  14. 

,  the  suggestion  of  barren  land  newly  improved^  and  therefore  exempt  from 

ought  to  be  tithes  fw  seven  years^  ought  to  be  proved  within  six  months^  otherwise  s  coa- 

S^months/S  «dta*ion  to  go.    Cro.  Car.  208.  State  v.  Esldns.     1  BrownL  198.  IoWt. 

the  Hune  man-  Hunt;  and  all  aflhinative  suggestions  ought  to  be  prored^  as  is  implied  in  2 

ner  as  ail  affir-  inst.  602.    And  tot  want  of  tUs  proof  a  consultation  was  granted  in  tins  cue 

maUre  sagget-  teoordingly. 

turns.  ^, 

H.  dd  Car. «.  Scacc.    Tumor  v.  Sndth.    MS.    2  Gw.  529. 

Stub  oak  and      "DILL  by  rectcn*  for  tithes  of  coppice  wood  and  underwood.    The  defaMhnt 
ash  b  titfaeaUe    -13  insisted  it  was  not  titheable^  oeing  above  thirty  years  growth,  and  isodi 

there  aoooimted      ^('^  forasmuch  (in  the  veiy  words  of  the  court)  as  it  appeared  to  the  oontt, 

timber ;  bat       by  the  ptooft  that  the  wood  felled  by  the  defendant  did  consist  priodpaBy  of 

some  trees  of     hornbeam^  sailow;  hazel,  and  asfa^  and  stub-oidc  and  ash,  being  titnesUe  wood, 

?*^^i^'*^  and  in  the  county  of  Essex  never  accounted  timber  ^  the  court  declare  diat  the 

fliuid«SiLlb7    pkdntiff  ought  to  have  tithe  in  kind  for  the  same.    But  in  regard  there  were 

which  no  tithe  is  ^^^^  ^^^^  ^  ^^  ^^^  ^^>  being  seconds  or  standards,  which,  growing  proniis- 

doe,  being  felled  cuously  in  the  said  coppice^  were  felled,  and  the  heads  or  tops  dieieof  made 

therewith, an ao-  into  fi^gots,  for  whicm  no  tithe  was  due  to  the  plaintiff;  decreed  thst  it  be 

dered  to'be'*     referred  to  the  auditor  to  take  an  account  of  what  coppice  wood  or  midenrood, 

taken  thereof.     ^  woods  growing  promiscuously  on  stubs,  or  stems^  the  defendant  feDed,  and 

what  timTOr  trees,  or  trees  of  oak^  ash,  or  elm,  commonly  caHed  seconds  or 

standards,  were  fdled  by  the  defendant,  and  sold  for  timber :  and  as  to  the 

coppice  wood  or  underwood,  and  wood  growing  on  stubs  or  stems,  the  anditor 

is  to  compute  the  value^  and  what  is  due  for  the  tithe  thereof. 

H.  32  Car.  2.  Scacc.   CoUard  y.  Newton.   [Banb.37.]  2  Gw.5S0. 

»ti^^    nPHS  defendant  hnisted,  that  the  Lmds,  where,  &c.  were  discharged  by  boll. 
Saige  bj  buU,     '"'    order,  prescription,  or  some  odnr  way,  and  allowed  to  be  good, 
order,  piescriptioa  or  soaw  oflier  way,  is  soffident 


E.  52  Car.  2.  Cane. 
Perm  v.  Oldfield.    [2  Vent.  349.]    2  Chaa.  Ca.  19- 

Where 

were 

a  curate, 

all  that  Suuiuu      wiuci»«^  Tvcu  ui^apauic  %u  uukc  uy  bui9  ucvise  ill  sucu  maimer,  lur  vraub  v*  -^—o 

serve  the  core     incorporate  and  having  succession  5  yet  my  Lord  Chancellor  Finch  decreed, 

told  ^^irStor    *^**  *^  ^^^^  °^  *^®  ^^^  ^^^^^^  ^  ^^^  ^  ^^  ^^^  ^  ^^^  ^  ^  *"^ 

decreed  that  the  ^"^• 

heir  of  the  devisee  ihould  be  seised  in  trust  for  the  curate  for  the  time  being. 

To  a  suit  for  tithes  of  fen  lands  lately  improved  and  gained  from  the  water,  a  wm  decmando  under  the  sbbej 
of  Crowland  was  set  up,  and  an  Issue  directed. 

Tr.  32 
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Tr.  32  Car.  2.     [2  Chan.  Ca.  31.]  p„we 

nnilE  chnrcb  of  Crowland  in  the  coanty  of  Lmcoln,  being  appropriate  to  ^^^ 
-■-  the  abbey,  of  Crowland,  and  no  vicar  endowed,  (for  aught  appears  it 
aeems  that  the  cure  was  serred  by  some  of  the  monks)  the  rectory  csme  to  the 
crown ;  and  by  mesne  conveyances  to  one  Mr.  Chapman,  who  gave  the  i^- 
tory>  by  his  will,  to  the  maintenance  of  a  minister  there  far  ever,  not  reserving 
the  nomination  of  a  minister  there,  nor  expressing  any  thing  concerning  such 
nomination ; '  the  devise  of  the  rectory  being  void  at  common  law,  being  made 
to  no  certain  nersoA,  the  estate  thereof  came  to  Sir  Thomas  Oiby  and  Wing- 
field,  who  did  appoint  aild  nominate  the  defendant  Oldfidd  to  be  minister  and 
serve  the  core;  anerwanls  the  plaintiff,  supposing  a  lapse  to  the  crown,  was  pre- 
sented, instituted,  and  indmited,  as  if  the  church  had  been  vmd ;  Orby  and 
Wingfidd  rectors,  sumposing  that  the  nomination  of  the  minister  belonged  to 
them,  nominated  Oldneld. 

Feme  sued  the  rector  for  tithes  of  fen  lands  improved  lately,  and  gained 
from  the  water ;  they  pretend  a  mm  decimando  vnoer  the  abbey ;  and  that 
Feme  the  other  defendant  won  not  minister ;  so  he  pretended,  that  the  tithm 
belonged  to  him. 

For  the  plaintiff  it  was  said,  that  here  is  a  pioiis  use  wholly  subject  to  thik 
court,  and  that  Feme  coming  in  by  the  onlinary,  though  he  was  not  parson  or 
vicar,  was  allowed  by  the  bishop ;  and  decreed  accordingly,  that  he  diould  have 
the  tithes ;  but  as  to  the  mm  dedmmdo,  a  trial,  &c. 


E.  32  Car.  2.  Scacc.    Woodford  v.  Standfast.    MS.     1  Rajm.  59. 

THE  question  was,  whether  clover  should  pay  tithes  as  hay,  and  should  be  Qnmte,  Whe- 
within  a  modus  of  two-pence  an  acre  for  all  meadow  and  mowing  ground,  ther  cloTcr  shall 
when  the  clover  stands  for  seed,  and  a  great  quantity  thereof  produced.  P*J  ^^^^7* 

Note  J   the  court  was  divided)   Montvlgub,  C.  B.  and  Atkyns,  that  it  JSJldT^Beed? 
ahonld  be  accounted  hay  $  Raymond  before  his  removal,  and  Gregory  to  the 
contrary  5  and  afiterwards  Weston  inclined  that  it  was  not  within  the  custom; 
but  the  plaintiff  the  day  after  the  term  prayed  to  dismiss  his  blQ  without  costs 
or  prejucuce  3  which  was  admitted. 


E.  32  Car.  2.  Scacc.    Croft  v.  Blake.    MS.    2  Gw,  530. 

A  CUSTOM  to  tithe  lambs  on  St.  Mark's  day,  as  insisted  upon  by  the  de^  Jble  wh*^  Aey 
fendant,  the  court  declared  to  be  unreasonable  -y  for  that  the  tithe  lamb^  can  lire  without 
were  then  not  able  to  live  of  themselves  ;  and  that  they  are  titheable  when  the  dam,  and 
they  can  live  without  the  dam,  and  when  the  occupier  weans  his  own  lambs,  ^^«°  ^  owner 

and  not  before.  7^  ^  "^ 

lamm. 

Tr.  32  Car.  2.  Scacc.    Jmm.    MS.    2  Gw.  530. 

A  BILL  for  wild  cherries  (inter  d)  the  defendant  insisted  they  were  not  Wild  cherriM 
-^^    titheable  by  law :  but  tithes  decreed.  titheable, 


Tr.  32  Car.  2.   Cane. 
Ponsfret  v.  Lander,  and  others.    [Dodd's  MS.  cited  in  Bunb.344.] 

2  Gw.  530. 

LUTON,  in  Bedfordshire  :  tithes  of  clover  grass  threshed,  and  made  into  Clover  grass 
horse-bread,  and  hogs  fed  with  the  seed  j  yet  adjudged  to  be  hay,  and  ^^f^^VJ^**'?*^ 
titheable  to  the  vicar,  who  was  endowed  with  hay,  and  not  to  the  use  of  the  t^mc^bwMMy* 
impropriator,  as  a  new  or  different  tithe  from  hay. 

Tr.  32 
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Tr.  32  Car.  2.    Scacc.    Gwdvas  v.  Teage.     1  Wood,  203. 

Corawall,  14th  June,  1680. 

The  fishermen  rpHE  bill  Stated,  that  the  plaintiff,  on  the  25th  of  March,  in  the  year  1 669, 
p^  ^r  ^^^^  ^  "^  vas  seised,  and  ever  since  has  been  seised  in  his  demesne  as  of  fee,  of  the 
PaulviTinCorah  ^'^^^  impropriate,  and  tithes  of  the  parish  of  Paull,  otherwise  Paulyn>  in  the 
wall,  ought  to  county  of  Cornwall,  the  same  being  a  very  ancient  rectory  and  adjoining  to 
pay  tithes  of  all  the  sea,  and  extending  itself  into  Mounts  Bay,  where  the  inhabitants  of  the 
sea  fish  taken  by  parish  aforesaid,  and  others,  had,  time  out  of  mind,  used  to  have  and  keep 
*^h  fi^h^^^^  fishing  boats  and  nets  for  taking  of  cod,  ling,  hake,  lobsters,  pilchards,  and  all 
token  for  baft,  ^^^^  S^^^  ^^  smaH  sea  fish  within  that  bay  and  seas  adjoining,  and  to  tie 
or  meased  in  the  and  moor  dieir  boats,  and  keep  their  nets ;  that,  time  out  of  nund,  a  custom  of 
sleeves  of  the  tithing  had  been  there  used  and  approved,  that  eyery  parishioner,  and  others, 
sejnes,  whether  being  proprietors  or  occupiers  of  any  fishing-boat  or  net  which  had  been  usually 
used  for  bait  or   ||^^^  moored,  or  kept  in  any  part'  of  the  parish  aforesaid,  when  not  used,  paid, 

and  by  the  custom  ought  to  pay  to  the  owners  of  the  rectory,  the  tenth  pwt  of 
all  great  and  small  fish  taken  in  the  said  bay  or  other  seas,  with  such  boats, 
nets,  or  other  fishing  craft  so  tied,  moored,  or  kept  (except  only  such  fish  as 
had  been  used  for  b^it  for  other  fish,  of  which  bfdt  no  tithes  were  paid) ;  that 
the  defendants  ever  since  have  been  inhabitants  of  Paull  aforesaid,  and  used 
fishing-boats,  nets,  and  other  engines  for  the  catching  of  fish  3  that  they  osnalJy 
-tied,  moored,  or  kept  the  same  at  Mousehole,  or  Newlynn,  (being  towns 
or  villages  within  the  said  parish  of  Paull,)  or  at  other  places  within  the 
parish,  at  such  times  when  the  same  were  not  used  for  fishing  -,  that  since  the 
25tfi  of  Marchi  1 669,  the  defendants  had  taken  in  the  said  bay  and  seas  (besides 
such  fish  as  were  used  for  baits)  several  quantities  of  sea  fish  of  several  sorts 
and  kinds,  the  tenth  part  whereof  ought  to  have  been  paid  to  the  plaintiff, 
according  to  the  custom ;  but  which  they  refused  to  do  under  various  pretences. 
The  bill  therefore  prayed  a  discovery,  and  an  account  and  satisfection  for  the 
same. 

The  defendants  said,  that  they  believed  the  plaintiff  was  seised  of  the  said 
rectory  impropriate,  whereby  he  ought  to  have  nad  the  tithe  of  com,  grain,  and 
hook  fish,  and  certain  customary  payments  for  pilchards  caught  by  seynes,  as 
the  same  had  been  paid  time  out  of  mind ;  they  confessed  that  the  parish  of 
Paull  adjoined  to  the  sea,  and  extended  itself  into  Mounts  Bay ;  and  that  the 
^  inhabitants  of  that  parish,  and  others,  had,  time  out  of  mind,  used  to  moor  and 
keep  their  boats  and  nets  there  for  taking  of  cod,  ling,  hake,  lobster,  pilchards, 
and  other  sea  fish  within  the  said  bay  and  seas  adjoining  $  but  they  ^knied  the 
custom  in  the  bill  set  forth  5  and  said  that,  time  out  of  mind,  there  had  been, 
in  the  said  parish  of  PauU,  otherwise  Paulyn,  two  ancient  fishing  towns,  called 
Newlynn  and  Mousehole  •,  that  the  inhabitants  of.  those  towns,  and  of  Paull, 
who  had  so  moored  and  kept  their  boats  and  nets,  did  only  pay  tithe  in  kind  for 
hook  fish,  which  was  set  out  by  the  fishermen  who  took  the  same  after  they 
came  on  shore,  and  that  there  was  never  any  tithe  in  kind  paid  for  pilchards  j 
but  that  for  pilchards  caught  in  seynes  by. boats  so  moored,  (except  such  as 
were  measured  and  hung  by  the  head  in  such  seynes,)  the  owners  of  such  boats 
•  and  seynes  had  used  to  pay  the  tenth  part  of  the  money  for  which  the  same 

were  used  to  be  sold  in  fresh,  according  to  the  price  the  owners  paid  the  sea- 
men for  their  parts  thereof,  (being  one-hidf  of  all  pilchards  so  taken  by  such 
seynes,)  except  the  meased  fish  for  which  no  tithe  was  paid ;  that  greater 
quantities  of  pilchards  were  taken  in  driving  nets  than  could  be  used  for  bait, 
and  that  when  brought  on  shore  part  were  sold  in  fresh  to  the  common  people, 
and  the  other  part  made  into  fumachoes,  and  sold  to  merchants  .without  pay- 
ment of  any  tithe  in  kind,,  or  any  thing  in  lieu  thereof  5  and  they  did  believe 
that,  if  any  tithes  were  due  for  pilchards  meased  in  seynes,  or  caught  in  driving 
nets,  the  same  would  have  been  demanded  and  recovered  by  the  former  rector 
of  the  said  parish,  in  whose  time  driving  nets  were  used,  and  quantities  of  pil- 
chards taken  by  them,  more  than  were  used  for  bait,  and  yet  no  tithe  paid  or 
demanded  for  the  same,  as  they  remeslbered.    They  also  stated,  that  they  did 

not 
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not  know  that  any  tithe  had  been  paid  in  kind  for  bbtters  caught  in  pots  6r  1680. 
ocherwise,  or  any  thing  in  lieu  thereof.  They  denied  the  payment  of  die  tenth  owatas 
pilchard  in  kind  of  such  as  were  taken  in  seynes,  or  other  payment  than  as 
aforesaid ;  but  said  that  they  were  willing  to  pay,  and  liad  paid  their  tithes  and 
customary  payments,  as  anciently  used ;  and  they  all  owned  themaelTes  to  be 
parishioners  and  inhabitants  of  the  said  parish,  who  had  exercised  the  fishing 
crafi  within  the  time  aforesaid,  with  boats  and  nets  so  moored  and  kept  as 
aforesaid  ^  they  said  that  in  the  years  charged  they  were  owners  of  boats, 
aeynes,  driving  nets,  or  other  fishing  craft,  kept  and  moored  in  the  parish  of 
Panll,  with  which  tiiey  had  taken  pilchards,  lobsters,  and  other  fish,  and  had 
paid  to  the  plaintiff  the  tithe  of  all  hook  fish,  and  akio  the  customaiy  payment 
for  all  pilchards  taken  in  seynes  (except  meased  pilchards) ;  but  they  insisted 
that  they  ought  not  to  pay  any  tithe  or  other  thing  in  lieu  diereof  for  lobsters 
or  pilchards  caught  in  driying  nets,  or  meased  in  seynes  j  nor  any  tithe  in  kind 
for  pilchards  caught  in  seynes,  but  cmly  the  tenth  penny,  for  which  the  same 
were  sold  in  freshes  as  aforesaid. 

The  plaintiff  replied ;  and  issue  being  joined,  witnesses  were  examined  on 
both  sides ;  and  upon  hearing  counsel  on  both  sides,  and  reading  the  deposi- 
tions, and  on  long  and  solemn  debate  of  the  matter. 

The  court  declared,  that  the  plaintiff  ought  to  have  the  tithes  in  kind  of  all 
sea  fish  whatsoever,  taken  by  the  defendants,,  since  the  plaintiff's  title  accrued, 
by  or  with  boats,  nets,  or  other  fishing  craft  tied,  mocnred,  or  kept  within  the 
said  rectory  $  whether  the  said  sea  fish  were  taken  in  or  with  nets  called  seynes, 
or  in  or  with  nets  called  drift  nets  or  driving  nets,  or  by  or  with  any  other  fish- 
ing craft,  (except  only  such  fish  as  were  taken  and  used  for  bait  for  other  fish, 
and  excepting  wi  meased  in  the  sleeves  of  seynes,  whether  used  for  bait  or 
not,)  which  this  court  declares  not  to  be  titheable  3  that  the  payment  of  the 
tenth  penny  of  the  money,  for  which  the  fish  were  sold,  was,  in  effect,  a  pay- 
ment of  the  tithe  in  kind ;  and  that  the  late  usage  of  taking  pilchards  there  in 
drift  or  driving  nets,  for  other  purposes  than  £or  bait,  was  fraudulently  put  in 
practice,  to  d^eat  the  custom  and  the  plaintiff's  inheritance  therein,  and  ought 
not  to  be  admitted,  to  avoid  payment  of  tithes  for  pilchards  so  taken  (except 
for  auch  pilchards  only  as  are  used  for  baits,  or  were  meased  in  the  sleeves  of 
seynes)  3  and  therefore. 

It  is  ordered  by  the  court,  that  the  said  defendants  do  come  to  an  account 
with  the  phdntiff  for  the  tithes  of  all  such  fish,  as  have  been  taken  by  them 
since  the  25th  of  March,  1669,  in,  by,  or  with  boats,  nets,  whether  seyning 
nets  or  driving  nets,  or  other  fishing  craft  whatsoever,  tied,  moored,  or  kept 
within  the  said  rectory  or  parish  (excepting  only  such  fish  as  have  been  used 
by  them  respectively  for  bait  for  other  fi^,  and  excepting  fish  meased  in  the 
sleeves  of  seynes  as  aforesaid)  j  with  costs. 

Wm.  Montagu. 

Edw.  Atktmb. 

Wm.  Gbegobt. 

Rn.  Weston. 


M.  32  Car.  2.  Scacc.    Star  v.  EUyot.    [1  Freem.  £99.] 

AFROHIBinON  was  granted  to  stay  a  suit  for  tithes  in  the  ecclesiastical  Prohibition  was 
court,  upon  a  suggestion,  that  the  lands  were  part  of  the  possessions  of  grmted  upon 
the  priory  of  St.  Johns  of  Jerusalem,  and  so  discharged  by  stat.  32  H.  8.  SI^CS*""  ***t* 
And  though  there  be  difference  of  opinions  in  the  books,  yet  the  later  judg-  ^rt^iJJJI^ 
ments  ate,  that  they  are  discharged.   WMtton  v.  Weston,  Jones,  1 82.  Godb.  39 1 .  iMsioD  of  St 
Latch,  89.  2  Cro.   {Antk,  340.)  Joha  of  Jems*- 

lem,  and  so  dii^ 
charged  by 
5tH.a. 
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M-  32  Car.  2-  B.  R.    Manling  v.  Smith.    [2  Show.  132.] 
A  profaiVbSon^  TN  €106  itf  aiticks  oi  the  ArdiM,  if  «  copy  of  than  be  desied,  a  probilntaoi 
^T^^g  a      '"'  U^»  as  well  as  ia  case  of  a  libel  wben  a  copy  of  Uiat  k  deiiied,(l)  bot  it 

copy  of  articles    is  Olriy  ^MNffgue,  SfC. 

aa  well  Bs  a  copy  ^ ^x  g^  ^j,^  statutes  of  t  Hen.  5.  c.  S.  and  2  Edw.  6.  c  IS. 

Prohibition  M.  32  Car.  2.  B.  R.    Tomlinson  v.  Freewwn,    [2  Show.  145.] 

and'a'^r'      T>ROHIBITION  granted  after  sentence  and  a^ai,  it  appesring  upon  die 

where  n^aria-    ^  l^bel  itself,  that  the  cause  was  out  of  their  jurisdiction. 

diction. 

1^81.  H.  33  Car.  2.  B.  R.    Anon.    {2  Show.  155.] 

No  prohibition    TN  case  one  be  cited  out  of  the  diocese,  no  probrbition  is  to  be  graatcd  after 

shall  be  granted  X  plea,  for  thereby  the  defendant  has  owned  the  jurisdiction  of  the  coart ;  and 

for  citing  out  of  ^^^  ^^  ^  granted  after  a  plea  of  a  general  negative,  though  that  court  wi 
0  the  diocese  after        ,  ,    .®  „       T  e         j  u     xt.        i.  i  _* 

plea  pleaded.      P^raaps  adout  a  new  cdlegation.    Agreed  by  the  whole  court. 

Tr.  33  Car.  2.  Scacc.    Cornell  v.  Ward.     1  Wood,  209.    2  Gw.53i. 

Suffolk,  20th  June,  1681. 

Tithes  are  not  ^I^HE  scope  of  the  bill  was  to  compel  the  defendant,  being  the  executor  of 
payable  for  wild  J-  John  King,  to  set  forth  and  discover  what  yearly  profit  the  testator  made 
docks,  or  for  j^  |^g  life-time,  of  a  decoy  of  fowl,  in  the  parish  of  Worlingham,  in  the  county 
fowl  taken  iiTa  ^^  Suffolk,  which  the  plaintiff  alleged  the  said  John  King  had  been  occupier  of 
decoy,  nor  for  ^OT  several  years,  and  wherein  he  had  yearly  taken  and  killed  ducks,  mallanisi 
the  eggs  of  tame  teals,  and  other  fowls,  and  had  eggs  therefrom  j  whereby  he  made  great  profit, 
ducks  kept  for  and  ought,  to  have  paid  to*\he  pluntiff  yearly,  as  rector  there,  the  tithes  thereof 
tiie  service  of  a  j^j  kind,  or  made  some  composition  to  him  tor  the  same. 
^^^'  The  defendant  swd,  that  he  knew  not  that  John  King  was  ever  owner  ot 

farmer  of  the  said  decoy,  but  believed  that  he  was  servant  to  Sir  John  Doke, 


same,  or  made  any  satisfaction  in.  lieu  thereof. 

Upon  opening  die  bill  and  answer,  and  upon  debate  of  the  matter,  it  appeam 
to  the  court,  that  the  docks  taken  in  the  said  decoy  were  wild  ducks,  for  w^ 
the  court  was  of  opinion,  that  tithes  lEire  not  payable ;  and  there  being  do  proof 
of  any  custom  for  the  payment  of  tithes  for  ducks  and  other  fowl  taken  in  de- 
coys, or  for  the  eggs  of  tame  ducks  kept  for^the  service  of  the  said  decoy,  the 
court  was  also  of  opinion,  that  tithes  ought  not  to  be  paid  for  the  e^  of  fiUCB 
ducks. 

The  bill  therefore  was  dismissed ;  but  without  costs. 

Wm.  Montagc. 

Edw.  Atkyns. 
Wm.  Gbbgobt. 

OfcommonriAt         "^^^  ^^  ^^^'  ^'    Scacc.  Margetts  V.  Butcher.     1  Wood,  210. 
tithes  of  alter-  Northamptonshire,  1 3th  June,  1 65 1 . 

Sto  crop^  nPHE  bill  stated,  that  for  four  years  past,  the  pbuntiff  had  been  aid  then 

grass  mowed  -'-    was  farmer  of  the  parsonage  and  rectory  impropriate  of  Sutton,  ^^^^^^^^ 

(there  b(^  no  called  King  s  Sutton,  in  the  county  of  Northampton,  and  of  all  the  tithes  thereof; 

prewription  or  that  there  was  an  ancient  custom  within  the  said  parish,  that  the  occuP^^JjOi 

orln  dUKhm!*  n^c»dow  and  mowing  grounds  should  pay  tithes  of  the  latter  math,  or  second 

of  the  same;  Crop  of  grass,  or  herbage  cut  in  the  meadows  there,  wherecrf  the  ti^es  of  we 

oughttobfc  paid*  ■'* 
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« 

first  crop  of  herbage  there  mowed  #eTe  set  oat  in  gnss^  and  not  made  into  bay 
by  the  oocnpiers  cf  svoh  mettdow  groond. 

The  defendotiti^  as  to  the  tithes  of  the  latter  math,  said,  that  they  had  heard 
that  the  same  had  been  sometimes  paid  by  some  land-holders,  but  that  they 
beUeved  it  was  paid  in  their  own  wrong,  and  confessed  that  they  had  themselves 
paid  the  same  in  their  own  wrong. 

The  defendant  Batcher  said,  that  he  rented  six  yard  lands  in  the  parish  of 
Astropp,  and  had  fbor  acres  of  his  own,  and  that  three. of  the  six  yard  lands, 
and  the  foar  acres^  were  in  the  parish  of  Satton;  that  the  messuage  and  the 
three  other  yard  lands  were  in  the  parish  of  Newbottk,  and  that  the  small 
tithes  belonged  to  the  vicar  of  that  parish ;  that  there  were  one  hundred  and 
forty-foar  sheep  commons  belonging  to  the  said  messuage  and  six  yard  lands, 
and  none  belonging  to  the  four  acres ;  that  in  the  first  place,  he  sheared  no 
sheep  fed  in  the  parish  of  Sutton,  but  sold  several  of  them  oefore  shearing  timet, 
lor  every  sheep  whereof  an  hal^nny  only  was  due  by  the  custom  or  those 
parishes ;  that  since,  one  year  with  another,  he  had  sheared  several  sheep  in  the 
parish  of  Newbottle ;  that,  during  the  time  in  the  bill  mentioned,  ne  had 
sheared  no  sheep  in  the  parish  of  Sutton ;  that  every  year  he  had  several  lambs 
of  the  ewes  kept  on  the  commons  of  the  said  farm  ;  and  he  confessed  that  he 
did  not  pay  the  privy  tithes  of  the  said  farm  to  the  plaintiff,  for  that  the  sheep 
and  cattle  going  on  the  commons  of  the  said  fann  did  feed,  during  the  said 
term,  for  the  most  part  of  the  year,  on  the  waste  and  unknown  grounds  in 
Astropp,  and  for  the  rest  oi  the  year  on  the  lands  lying  within  the  parishes  of 
Newbottle  and  Suttoji ;  that  the  waste  and  common  grounds  lie  within  the 
said  parishes,  and  are  unknown  and  undivided ;  that  the  defendant  residing  in 
the  parish  of  Newbottle,  had  paid  the  vicar  there  all  tithes  of  wool  and  lamb 
arising  cut  of  the  said  messuage  and  six  yard  lands,  and  was  advised  that  he 
ought  not  to  pay  to  the  plaintiff  any  privy  tithes  for  the  lands  in  the  parish  of 
Sutton. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  vritnesses  were  examined 
on  both  sides.  The  cause  came  on  to  be  heard  the  ninth  day  of  May  last;  and 
on  debate  of  the  matter. 

The  court  delivered  their  opinion,  that  as  to  the  tithes  of  wool  and  lambs,  the 
same  ought  to  be  paid  rateably,  according  to  the  value  of  the  lands  which  the 
defendants  respectively  held  in  each  parish,  and  that  they  were  respectively  to  ac- 
count for  the  same,  only  that  if  there  were  any  odd  sheep  or  lambs  under  seven, 
there  is,  by  the  custom,  only  an  halfpenny  a  sheep  and  an  halfpenny  a  lamb 
due  for  the  same  to  the  vicar  of  King*s  Sutton,  and  nothing  to  the  parson,  and 
therefore  for  those  odds  the  defendants  are  not  to  account,  save  only  that  where 
the  sheep  have  been  divided  amongst  the  children,  the  defendants  ought  to  ac- 
count for  the  tithes  of  the  lamb  and  wool  of  the  said  sheep  rateably  as  aforesaid, 
the  court  declaring  that  sucli  gifts  to  children  are  fraudulent. 

As  to  the  tithe  of  the  aflermath,  or  aftercrop  of  grass  mowed,  there  being  no 
custom  or  prescription  alleged  or  set  forth  by  the  d^endants  in  discharge  there- 
of, the  plamtiff^s  counsel  insisted,  that  the  tithes  thereof  ought,  by  conunon 
right,  to  be  paid  by  the  plaintiff. 

But  the  court  took  time  to  advise  of  the  same  until  the  day  after  the  term, 
when  the  court  declared,  they  would  further  advise  touching  the  payment  of  the 
tithes  of  the  said  aftermath,  or  aftercrop  of  grass. 

The  cause  now  came  on  for  their  judgment  therein,  and  after  hearing  coun- 
sd  on  both  sides. 

The  court  delivered  their  opinions  seriaiim,  '^that  of  common  right  tithes  of 
aftermath  or  of  the  aftercrop  of  grass  mowed  (there  being  no  prescription  or 
custom  against,  or  in  dischai|;e  of  the  same)  ought  to  be  paid  and  set  forth  by 
the  defendants  to  the  plaintiff." 

Wm,  Montagu. 
Edw.  Atktns. 
Wm.  Gregory. 
Tho.  Strebt. 

ll2  Di.33  , 
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1681.  M.  33  Car.  B.  R.  in  Error  from  C.  B. 

wv^  TroUcpv.  James.   [Pollexf.S^S.    Skia.51.239.   2  Show.  439. 

2  Mod.  SCO.] 

A  iiuMittf  maybe  Xj^KROR  upon  a  jndgment  in  C.  B.'in  an  attachment  upon  a  prohibition,  in 
^  ^1^^  "*''*  -*^  ^^'^^  **^  plaintiff  declares, 

S>"  ofthf^Sh",  '^^^  William,  late  Prior  of  Stotesbury,  in  the  county  of  Stafford,  was  seised 
but  to  one  who'  ^  ^^  ^'f  ^  the  tithes  arising  in  or  upon  the  manor  of  Norbury,  in  Com. 
has  a  portion  of  Derby,  and  of  two  hides  of  land  in  Nofbury,  praantea  time  out  of  mind,  pared 
tidies.  of  the  manor,  as  of  a  certun  portion  of  tithes  then  and  theretofore  in  like 

Hioagh  a  lay-  manner  from  time  whereof,  &c.  to  the  said  Prior  and  his  predecessors  Priors  of 
pableof  tith^  *^^  **"^  priory  together,  nrmd  et  semel  in  right  of  the  said  priory  belonging. 
mprender,  yet  That  the  said  prior  so  being  seised  with  the  assent  of  the  convent,  under 
he  was  by  way  Seal  of  the  convent  here  in  court  produced,  gave  the  manor  aforesaid  and  two 
of  retauier  apon  hides  of  land,  and  the  tithes  of  the  manor  aforesaid,  to  William  Fitzherbert  and 
ttl^f^wh^  hishdrs,  rendering  100/.  per  annum.(l) 

tlierewasagrant  ^^^  further  the  said  prior  and  convent,  by  the  said  deed  granted  to  the  said 
of  a  manor  and  William  Fitzherbert  and  his  heirs,  that  for  the  tithes  of  the  manor  and  tifo 
a  portion  of  hides  of  land,  they  should  pay  to  the  prior  and  his  successors  the  payment  of 
tithes  of  the  ma-  5,.  per  annum. 

wnt  T^^och*      '^**  ^y  ^^^  ^^  *^*  P™*  William  Fitzherbert  entered  and  was  seised,  and 

payment  was       ^^^^  discharged  of  the  payment  of  tithes. 

held  to  bea^ood      That  he  died  seised  of  the  said  manor  and  two  hides  c£  land,  and  [the  same] 

groond  of  dis-     descended  to  his  son,  who  entered  and  held  the  same  discharged  of  the  payment, 

Jj|j"«^j^  **»®'  and  so  draws  down  the  title  by  descents  from  the  year  1125,  which  Vas 

beforTtiw  **      25  Hen.  1.  through  about  30  descents,  to  one  Sir  John  Fitzfaeriliert,  and  that 

time  of  legal  me-  he  was  seised  of  the  manor  and  lands,  and  also  held  the  same  discharged  of 

roory,  yet  con-    the  payment  of  tithes. 

stant  usage  be-       And  that  he  so  being  seised,  his  estate  by  assurance  in  law  at  Norbury  aHoie- 

if,^it  wMMd  to  **^^'  ^"  conveyed  to  one  William  Fitzherbert  of  Stammerton  and  his  hdrs, by 

be  sufficient       which  he  was  seised,  and  held  the  same  discharged  of  tithes ;  and  he  so  bdog 

Thooeh  grants  Seised, 
of  franduses  By  indenture  of  one  close,   called  Knaveholme,  parcel  of  the  said  manor, 

Som'the  k2  *?^«>ffed  Dorothy  James,  habencT  to  her  and  her  hdrs  (ndw  ta  U  graiU  de 
made  before^  dkmes),  by  force  of  which  she  entered  and  was  sdsed  of  the  dose,  and  held  the 
time  of  legal       ^^^^  discharged  of  tithes. 

memory  roust  be  And  from  Dorothy  descended  to  the  plaintiff  William  James,  who  entered 
allowed  in  eyre,  into  the  dose  and  is  seised  in  fee. 

^r^wkhS''^  And  the  said  William  James  and  his  predecessors,  and  aU  those  whose 
memory,or  they  ^^^  ^^^  ^^^  William  now  has,  from  the  time  of  the  gift  and  grant  aforesaid 
cannot  be  plead-  l>y  the  prior,  ought  annually  to  pay  the  prior  for  the  time  being,  before  the 
ed;yetwberett  dissolution  of  the  priory,  and  after  the  dissolution  to  our  lord  the  King,  his 
Sin***h**h**^*  progCTii^o.  et  assig.  aforesaid,  five  shillings  for  the  tithes  of  the  manor  and  two 
be^almcdbv*^  hides  of  land,  according  to  the  form  of  the  grant  aforesaid,  and  for  all  that  time 
mage,  is  by  ^^^®  ^^^  ^°^  ought  to  hold  the  demesnes  of  the  manor,  and  the  two  hides  of 
Jtsagesopported,  land  discharged  of  the  payment  of  tithes,  for  and  in  consideration  of  the  pay- 
such  a  deed  may  ment  of  the  sdd  5s. 

be  pleaded  but        And  fliat  Trollop,  bdng  rector  of  the  parish,  neverdieless  sned  him  in 
npin°Ji^J^  court^ristian  of  the  Bishon  of  Coventiy  and  Litchfidd,  and  thence  James 
jus,  kc  without  (appealed  to  the  Arehes,  and  were  dso  TroUop  sued  him  for  tithes  of  this  land. 
evidence  of  us-        Trollop  prayed  oyer  of  the  deed  of.  the  prior,  and  the  deed  was  that  the 
age.  Whciejand  prior  and  convent  gave  to  William  Fitzherbert  Norburiam  in  fee,  to  hold  to 

SeS-rmtt  Hr^  ^^'  '^''^'^^  T  ••^"8'  ^^  ^r-  ^ 

be  intended  to         J^oea  proceeds  with  other  clauses  not  easuy  onderstood. 

be  part  of  the  ^^r  retlefB  and  aids  when  the  prior  should  buy  lands,  and  to  be  justified  by  the 

manor,  for  the     prior,  or  else  Norburiam  to  be  seized,  and  to  be  tried  in  the  prior*s  courts,  and 

*^">°»««5no»  then  the  clause  about  the  tithes  is, 

part  of  the  ma-       Besides  this,  however,  for  the  tithes  of  the  manor,  and  for  two  bovates  of 

(1)  tS  Hen.  1.  anno  ltf5. 

land 
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land  tttkmgiiig  to  the  tithe>  William  or  hit  hdn  shall  gire  yearly  five  ihilUiigs :         1681. 
far  this  grant  WiUiam  gave  to  the  prior  and  monks  one  bushel  of  wheat.  tbollob 

And  therenpon  a  demurrer^  and  adjudged  for  the  plaintiff  in  the  commoD 
pkasy  and  error  brought. 

In  this  case  oyer  of  the  prior's  deed  being  prayed,  and  the  deed  set  forth  in 
hte  verba. 

I.  The  declaration  is  nanght  because  the  deed  does  not  warrant  what  the 
declaration  says  is  granted  thereby. 

1.  The  deciaration  says.  That  the  prior  granted  the  manor  of  Nori)ury,  and 
the  two  hides  of  land  and  the  tithes  of  the  manor  by  the  name  of  Norbury,  to 
William  Fitzheri)ert.    The  deed>mly  says,  WiiUelmo^lio  Herhertt  NoHmriam  m 

feodo.  Why  should  Norhwriam  be  taken  to  be  the  maHor,  perhaps  the  mansioo- 
house,  figam or  demesnes  so  called?  Next  there  is  nodiing  in  the  deed  of  any 
grant  of  tithes,  only  this. 

Pneitr  kfeeauiempro  Dedma  Domimi ei  fTodudm»hooaii$  terrm  dnmmptr* 
imenf,  dabii  Wiliiebmu  out  Hcerea  ejus  smguUs  anm  qumque  soHdaa: 

There  are  words  of  the  grant  in  the  firmer  part  of  the  deed,  which  shewa 
they  then  used  words  of  grant,  but  in  the  latter  none. 

2.  Bat  supposing  the  deed  to  make  what  the  dedararion  says  it  doeai 
Whether  the  plaintiff  has  made  himself  a  good  title  to  have  a  prohibition  } 
The  title  that  he  has  made,  is. 
That  the  [oior  was  seised  of  the  manor,  and  of  the  tithes  of  the  manor,  as  a 

portion  of  tithes. 

That  he,  anno  1125,  25  Hen.  1,  granted  the  manor  and  tithes  to  Fitzherbert 
in  fee,  paying  five  shillings  per  annum  for  the  tithes. 

That  by  rirtue  hereof  Iltzheri)ert  and  his  heirs  have  enjoyed  the  lands  dis- 
charged cf  payment  of  tithes,  till  at  last  his  estate  was  conveyed  to  one  William 
Fitzheriiert ;  and  that  he  by  indenture  enfeo^  the  mother  of  the  defendant  of 
the  close  called  Knaveholme,  which  descended  to  the  defendant. 

And  that  the  defendant  and  his  ancestors,  and  aU  those  whose  estate  he  now 
has,  from  the  time  of  the  erant  by  the  prior,  have  yearly  paid  the  prior  till  the 
dissolution,  and  after  the  chssolution  to  the  king,  his  prog^tors  and  assigns, 
five  shillings  pro  dedrnis  manerii,  and  two  hides  of  land,  according  to  the  form 
<»fthe  grant,  and  by  all  that  time  have  bolden  the  demesnes  and  the  two  hides 
discha^ed  from  payment  oi  tithes.  He  has  no  where  said,  that  his  dose  was 
parcel  of  the  demesnes,  or  of  the  two  hides. 

Upon  this  suggestion  what  kind  of  a  discharge  to  call  this,  Ido  not  know. 

Here  is  much  matter  massed  together,  and  there  having  been  a  long  non- 
payment, it  is  hoped  that  the  court,  though  no  particular  or  legal  discharge 
inypears,  yet  aU  being  blinded,  will  make  it  reach  the  end,  and  to  be  a  dis* 
charge* 

But  one  of  these  I  think  must  be  either 

1.  By  grant. 

2.  By  prescription  in  floa  decwumdo. 

3.  Or  by  momu  decmandi,  paying  five  shilUngs  to  I  know  not  whom. 
(1)  That  in  this  case  the  grant  cannot  mak^  a  good  titie  of  discharge,  and 

the  grant,  I  take  it,  is  the  wlK>le  foundation  of  the  suggestbn.  And  the  grant 
being  made  anno  1 125,  vvhich  was  25  Hen.  1.  whidi  is  65  years  before  1  R.  1. 
the  time  of  memory,  therefore,  not  pleadable. 

JSome  naoera  Oicun  adcantage  per  allegation  de  un  foundation  ou  outer  matter 
en  fact  ^estre  fait  dffoant  temps  demenwrte  per  ceo  que  ne  poet  estre  tric,{l)  And 
in  the  next  section, 

A  man  shall  not  have  any  advantage  by  allegation  of  a  deed  or  specialty  made 
before  time  of  memory,  for  that  it  cannot  be  tried. 

For  if  in  judgment  of  law  before  memoir,  tiien  no  account  can  be  i^ven  of  it. 
And,  therefore,  say  the  books,  it  cannot  be  tried,  no  issue  can  be  joined  upon 
it.    No  jury  shall,  upon  tiieir  oaths,  try  that  of  which  there  is  no  memory. 

(1)  S  RoL  Abr.  S68. 4. 5. 

It 
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1681.  It  ia  triie  tbat  by  nutter  of  Tvooid  il  Mf  be  bdped.    kk  hf  waf.  tBtimmee 

in  Eyre,  judgment  in  the  cowrts  of  Weslmioater^  or  tbelike.    Then  the  credift 
that  these  records  have  may  help  it. 

But  no  usage  inpot;  forty  descents^  and  never  so  long  aposaession,  will  never 
make  a  deed  before  time  of  memory  made  pleadable. 

That  grants  made  before  time  of  memory  of  themselves^  are  not  plcadahle,(l) 
Aough  the  King  s  grants  and  of  record,  nhless  tliey  have  aUowaooe  of  reowd. 
And  that  usage  in  pais  will  not  support  it. 

So  that  upon  this  grant  you  cannot  make  a  tide. 

2.  Supposing  that  this  could  make  a  title,  and  were  pleadable  in  the  same 
manner  as  if  it  had  been  made^sinoe  time  of  memory  >  yet  befora  thestatate 
of  Hen.  8.  that  made  laymen  capable  of  tithes,  if  a  prior  had  been  seised  of  a. 
portion  oTtitheSj  and  had  granted  them  to  a  layman  in  fee  ;  this  grant  had.  been 
void.  For  though  a  la3^an  were  capable  of  a  discharge  oif  tithes,  yet  he  coold. 
not  claim,  nor  was  he  capable  of  takhig  tithes,  or  having  a  grant  made  to  him 
of  a  portion  of  tithes.  (2) 

Then  to  apply  this  to  our  gvaat  as  they  have  suggested  it. 

That  the  prior  gave  the  manor  and  the  tithes  of  the  manor. 

This  is  a  grant  of  the  tithes,  not  a  grant  to  be  discharged  of  tithes.  And  if 
yon  construe  it  to  amount  to  a  discharge  of  tithes ;  yet  you  must  then  coostrae 
it  so  only  as  to  the  lands  which  were  in  the  lord's  hands^  not  to  all*  the  manor. 
For  the  tenants  of  the  manor  they  are  not  to  be  discharged ;  as  to  them,  their 
tithes  must  be  paid  to  the  grantee,  if  this  grant  of  the  tithes  of  ihe  whole 
manor  be  good,  as  they  suppose.  And  the  plaintiff  in.  thisLcase  has  aE^ed, 
that  Enavdholme,  for  the  titlies  whereof  heissned,  is  parcel  of- the  manor,  hut 
not  said  that  it  was  parcel  of  the  demesnes :  so  diat  if  the  grant  should  be  good 
for  the  demesnes  by  way  of  discharge,  it  does  not  extend  to  him.  And  this 
that  I  have  said  herein,  does  not  oppose  the  authority  of  Pigot  and  Herm^ 
also:  (3) 

That  the  lord  of  a  manor  may  prescribe  that  be  and  all.  whose  estate  he 
has  in  the  mancv,  have  temps  deoant  pay  al  Parson  tid  pensiom  mtmudmemt  «s  co»- 
tentaium  dt  touts  dismes  It  manner,  Et  par  aioar  dismfs  dd  tenmUs  dam  k 
manner  surdani. 

Because  it  shall  be  intended  that  the  lord  was  seised  o£  the  land  of  the  whole 
manor,  before  the  tenancies  termed  out,  and  tfa«i  by  composition,  or  other 
lawful  means,  the  lord  had  the  tithes  fyr  the  pension.  But  our  grant  shews 
quite  contrary,  that  when  made  it  was  a  manor  which  could  not  be  without 
tenants,  and  therefore  as  to  those  tenanti  it  could  not  go.  by  discharge,  bnt 
enure  as  a  grant  of  those  tithes ;  which  was  impossible. 

And  in  tnith>  in  the  case  of  Pigot  and  Heron,  tbit  which  the  lord  prescribes 
to  have  from  the  tenants  in  that  case  was  not  properly  tithes,  but  decmam  gar* 
bam  or  decimwn  cumulum.  And  in  that  the  prescription  was  not  to  hove  dedmas, 
but  decmam  garbam  et  decimum  cumuktm  garbarum,  and  not  as  tithes^  so  it  ap- 
pears in  Sherwood  Bnd  Winchcomb.(4) 

3.  Supposmg  that  this  grant  be  good,  and.  dopass  the  tithes,  yet  this  is  no 
cause  for  a  prohibition,  but  the  spiritual  court  might  have  proceeded  to  have 
tried  this  grent,  they  having  tiie  proper iurisdiction  ^  the  principal  cause. 

FuUer  against  Qlemens  and  J^hii8loerd,{b)  suit  for  subtraction  of  -  tithes. 
Whiskerd  came  in  pro  interesse,  and  alleged,  that  this  rectory  was  impropriate  to 
the  monastery  of  Wendlingi  and  that  it  came  to  the  King  by  dissolution,  and 
draws  down  the  title  from  the  crown  to  himself  3  tjbey  went  on  in  the  spiritual 
court,  and  sentence  a^nst  the  plaintiff.  Thereupon  the  plaintiff  appealed  to- 
the  arebes,  and  a  prohibition  {>rayed.  For  that  the  matter  was  pxqperiy  triable 
at  the  common  law,  depending  upon  statutes,  letters-patent,  feoffioaents  and 
conveyances,  and  all  a  title  at  common  law. 

(1)  At>bot  de  Strata  Marcdla^s  caw,  R.  9.  (S)  Pigot  and  Htnm,  ante,  1S5. 

28.  cxpteaa.  (4)  Anti,  106. 

(t)  Sydoumg  and  Holmn'B  ooae,  ante,  383^         (5)  Aml^  ifi44  cited  in  RoberU's  case. 

Resolved 
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1.  I  think  this  no  pmcriptiODj  becanue  it  is  aet  pcwHivei  and  per  ie,  bnt 
rebtiTe  to  the  deed>  that  fnm  the  time  d  the  Banking  of  tibe  deed  have  yearly 
paid  5«. 

If  8o  be  that  tibat  deed,  befog  beforetime  of  memory,  beneitherpkadable  or 
iriable,  as  I  have  before  shewn-  and  proved  $  then  Aisdaim,  or  affirmation,  or 
supposed  poescription,  referring  itoelf  tothat  which  cannot  be  pleaded,  or  which 
cannot  be  tried^tfals  supposed  prescription  can  never  be  tried.  For  it  is  impos- 
sible to  try  whether  i^rom  the  time  or  making  that  deed  hitherto  they  have  paid 
this  5#.  unless  you  try  whether  such  deed  were  made  or  not. 

2.  It  does  not  agree  with  the  deed,  for  tibcieby  I  si^ipose  the  whole  manor 
vas  charged  with  the  payment  of  the  5#. 

The  defendant  has  but  one  dose,  and  he  says,  that  he  and  aU  those  whose 
estate  he  has  in  that  close^  hawe  paid  the  5«. 

3.  He  says,  that  per  tatwn  tempu$  prctdkf  for  this  5#.  thev  bafe  holden  the 
demesnes  of  the  manor  and  the  two  hides  of  HumI  discharged,  and  so  ought  to 
hold. 

Bnt  says  not,  that  his  close  is  parcel  of  the  demesnes  or  two  hides.  I  think 
it  is  not  intended  for  a  prescription,  bnt  only  conchision  at  large  upon  the  deed^ 
shewing  a  jpossession  or  usage  according  to  the  deed. 

But  supposing  it  a  kind  of  prescription,  it  cannot  be  good  in  law.  A  pre* 
scription  to  pay  a  modus  of  5s,  to  any  other  than  the  parson  to  whom  the  tithes 
behmgs  is  naught  5  it  gives  no  recompense. 

A  modiu  ik(Siumdi  b  either  another  different -sort  of  tithing,  or  a  recompense 
far  the  tithe.  Therefore,  to  prescribe,  that  they  have  paid  snch  a  prior  till 
the  dissohition,  and  afterwards  to  the  King,  his  predecessors  and  assigns,  5s, 
for  tithes  of  the  mancM^,  and  for  it  holden  dischar^;  this  can  never  be  a  good 
modtts*  Suppose  it  were  to  pay  bis  landlord  so  nmch  a  year  in  discharge  of 
tithes.    If  this  be.good,  this  will  quickly  be  practical. 

Prescription  to  l^  discharged  of  tithes  in  consideration  of  his  repairing  of  the 
body  of  the  church,  with  the  profits  of  the  lands  adjudged  to  be  no  discharge^ 
because  no  recompense  to  the  parson.  Otherwise  if  to  repair  the  chancel :  for 
there  is  a  recompense  to  the  parsen.(l) 

So  upon  the  whole  matter  I  think : 

1.  That  there  is  not  in  the  suggestion  any  discharge  by  prescription. 

2.  That  the  deed  being  before  time  of  memory,  is  neither  pleadable  nor  tri- 
able without  some  matter- of  record,  or  allowance  of  record  to  help  it. 

3.  That  usage  in  pais,  or  enjoyment,  cannot  help  it. 

4.  That  no  title  can  by  any  such  deed  be  pleaddi  or  founded. 

5.  That  it  is  not  by  law  triable,  and  ther^ore  bis  foundation  hah. 
The  judgment  was  affirmed.    {^Polkxfen,'] 

Error  in  a  prohibition ;-  wherein  suggestion  was,  that  the  prior  of,  &c.  was 
seised  of  a  portion  of  tithes  in,  &c.  and  of  the  manor,  &c.  simnl  et  semi;  and 

(1)  1  Ro.  Abr.  649, 50.  Lonf^  t.  lAsrtdkM, 

that 
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.    Resolved  that  the  oiiginal  befangod  to  the  eoeksiistical  court ;  that  the  de-        1681. 
tetainatioA  of  all  that  bdengs  unto  it^  shall  be  triahk  there,  tlmgh  profierly      raoLLor 
olherwise  beloi^;ing  to  thecommoo  law. 

(2)  If  so  be  that  the  deed  be  not  sufficient,  whether  any  thing  of  a  pre- 
scription in  this  case  be  a  title  or  a  ground  for  a  prohibition. 

I  cannot  find  any  prescription  in  the  suggestion.  Fonnal  or  like  other  ]»•• 
acriptions  there  is  none,  ihit  this  tiiere  is,  it  is  alleged  after  all  the  descents, 
and  drawing  down  tiie  title  to  the  defendant  in  this  manner. 

Idemque  WUUebkus  James  et  anteeessores  sm  ac  ornnes  iiU  quorum  sMum  idem 
Wiliiekmu  wodlb  kdket  d  tempore  dom  et  concessumum  prmdkt*  pro  k  fnor,  have 
yeady  paid  the  prior  tiU  the  dissection,  and  after  the  dissolution  to  the  King, 
his  progemtors  and  assigns  5s,  for  tithes  of  the  manor,  and  two  hides  of  land, 
according  to  the  fosm  of  the  grant,  ac  per  totum  iempus  pradicf,  have  holden 
and  OH^  to  hold  the  demesnes  oi  the  manor  and  two  hides  of  land  dis- 
charged firom  payment  of  tidies>  for  and  in  consideration  of  the  said  5s,  per 
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that  in  ^  reign  of  I}.  1 .  he  granted  tiie  manor  to  W.  Fi^^ 
De^W.fiUoHerbertiNiniiBnaanmfeodo;  woAB^^grsniAAyproiiamsDtmM 
ei  duabus  carucatis  terr<g,  he  should  pay  to  the  prior  5$,  per  annum,  and  that  the 
funily  of  the  Fitzherberts  had  ever  since  held  the  lordship  discharged  of  tidies, 
paying  5f .  per  annum  to  the  prior  and  his  successors  nntil^  &c.  and  since  to 
the  Kingj  &c.  FoUexfm  said>  that  it  is  not  shown  that  the  land  wbereof 
the  parson  demands  tithes^  was  parcel  of  the  demesne  oi  the  manor:  that  thu 
is  a  deed  before  time  of  memory^  and  therefore  not  pleadable,  having  not  been 
allowed  in  eyre,  nor  can  be  good  by  usage  in  pm ;  and  im  this  cited  RdL 
Prescription^  268.  4.  5.  and  9  Rep,  28.  that  it  cannot  be  a  tndm,  became  it 
was  not  given  in  satisfaction  to  him^  that  should  have  had  the  tithes )  and  for 
this  cited  Boll.  Dism.  649.  he  said  this  case  contradicts  not  Figoi  and  Et* 
ran  9  ca8e.(l )  ^Saunderi,  on  the  other  side,  said,  that  here  was  sufficient  shewn 
for  a  prohibition^  for  that  it  is  shewn  that  the  prior  was  seised  of  the  msaor, 
and  of  all  the  tithes,  &c.  and  that  the  dose  where,  is  pared  of  the  manor,  sod 
was  granted  $  as  to  non-allowance  in  Eyre,  he  said,  Uiat  vras  only  intended  d 
grants  of  franchises  and  libertiea  by  the  King,  not  .of  private  deeds  for  inbed- 
tances.  As  to  its  not  appearing  to  oe  part  of  the  demesne,  the  court  ssid,  thst 
then  the  lord  might  have  enfeoffed  another  to  hold  of  himself,  «|id  so  it  migfat 
have  been  part  of  the  deniesne,  when  the  prior  granted  it,  atad  be  aftenrsrds 
granted  ana  held  of  the  manor;  and  as  to  the  modm  not  being  good,  becasse 
not  paid  to  the  parson,  the  court  said  it  might  be  weU  enough,  paid  as  a  modn 
to  one  who  has  a  portion  of  tithesi  and  &at  then  hehaa  qmdproqm,  dr. 
adoUare  tuU, 

This  case  was  again  spoken  to  by  Trmd^r  for  the  plaintiff  in  die  mitrf 
error,  and  it  was  insisted  on  fay  him,  that  this  deed  was  before  time  of  me- 
mory, and  therefore  not  pleadable ;  that  the  seisin  of  the  prior  was  likewise 
before  time  of  memorv,  and  so  not  issuable,  nor  triable  by  a  jmy;  that  slay 
person  was  not  capable  of  tithes  in  prender,  and  that  the  counol  of  Latem 
had  restored  all  tithes  to  the  proper  pastors. 

Holt  i  contrd:  That  where  a  deed  before  time  of  memory  is  supported  hy 
usage  after,  such  deed  is  pleadable  and  good  5  but  that  the  boob  which  saj, 
deeds  before  time  of  mem(Mry  shall  not  be  pleaded,  are  to  be  intended  deeds 
of  such  liberties  and  franchises,  as  cannot  be  claimed  or  supported  byms^ 
in  pais:  as  if  one  claim  goods  of  fdo  de  «e  by  deed  before  time  of  memory,  he 
cannot  shew  his  deed  and  say  vkiute  eujus,  ^.  but  must  diew  an  ancient  coo^ 
iirmation,  or  a  daim  and  allowance  in  Eyre  ^  so  in  this  case  if  they  hal 
pleaded  the  deed,  ak)d  relied  upon  it,  isirHde  ei^us,  Spc,  it  had  been  nragfat; 
but  when  they  shew  the  deed,  and  likewise  an  usage  to^support  it,  it  is  saffi' 
dent.  As  to  the  juries  not  trying  a  seisin,  or  thing  before  time  of  memoiy, 
he  said,  they  do  it  in  trial  of  all  prescriptions.  As  to  lay  persons  not  beiag 
capable  of  tithes  in  premier,  be  it  so }  but  sure  they  were  capable  of  tithes  by 
retainer,  upon  a  composition,  and  thiftt  this  was  no  more  than  a  modus  psybg 
so  much  J  and  for  the  council  of  Lateran,  if  it  should  have  any  influence  vpoa 
this  case,  it  would  destroy  all  the  modiues  in  England  3  and  so  he  prayed  dist 
the  j  udgxnent  might  be  affirmed. 

Herbebt,  Ch.  J.said,  that  all  the  prescriptions  are  founded  upon  a  swpcsi- 
tion  in  law,  that  at  the  first  there  was  a  grant,  though  now  not  to  be  produced; 
and  though  it  falb  out  in  this  case,  that  the  grant  ia  produced,  shall^that  make 
the  case  the  worse  ?  by  no  means.  And  as  to  its  being  before  time  of  am- 
mory,  he  approved  the  difference  taken  by  Holt,  that  where  a  deed  before 
time  of  memory  of  a  thing  which  may  be  claimed  by  usage,  is  by  usage  sop- 
ported,  such  deed  may  be  pleaded,  &c.  Withens  concurred  as  to  the  sab- 
stance  of  the  pleading  3  but  whether  it  be  not  informd,  he  wodd  consider; 
and  so  curia  advisare  vult,     [Skinner,'] 

Error  on  a  judgment  in  the  Common  Pleas,  on  a  dedaretion  in  a  probibi- 
tion,  suggesting  a  composition  before  the  time  of  memory,  and  that  the  same 
had  been  observed  ever  since,  &c. 

I  have  not  seen  the  pleadings,  but  the  exceptions  Mr.  Trinder  took  were 
these : 

(1)  Anti.  13*.  *         yj^^ 
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Finty  That  no  layman  can  be  entidted  to  tithes'  m  prender,  bnt  only  by  way 
of  retainer^  3  Cio.  599«  that  the  grant  was  in  the  year  1 125»  so  that  your  deed 
is  pleaded  to  be  in  time  before  the  memory  of  man,  of  which  no  issue  can  be 
taken,  nor  eyer  can  it  be  tried ;  and  that  time  of  memory  begins  from  the  be- 
ginning of  Richard  the  First,  and  therefore  it  is  not  pleadable,  lAit,  Sect.  1 
£dw.  4.  6.  14  Hen.  7.  1.  Abbot  of  Strata  Marceila's  case.  Coke  s  Rep.  Bro. 
Prescription,  22.  44  Edw.  3.  5.  5  Assis.  5.  8  Edw.  4.  13,  14.  Pasch.  1678. 
Hoskmsuad Owen's  case.  B(w2esT.^/i»ft,inHU.18, 19Car.2.  B.R.  Rot.5S6<l) 

Secondly,  Supposing  that  these  tithes  were  well  vested  by  the  grant,  yet  they 
entered  and  revested  again  in  the  parson,  by  the  council  of  Lateran^  in  die  year 
1215,  or  else  by  the  dissolution  or  monasteries. 

Thirdly,  They  have  not  shewn  that  the  bishq>  was  party  to  the  compositioii 
or  grant.  Bishop  of  fFinckester's  case;  2  Rep.  2  Inst.  490,  491.  655.(2)  Regist. 

38.  Sdden's  Hist.  302.  2  RoH  Abr.  265.  Trin.  26  Car.  2.  Rot.  461. 471. 
Wilkinson  v.  Richardion;  and  2  Roll  Abr.  306  tit.  Prdiibitioo,  num.  20.  this 
is  between  sfuritual  persons,  3  Cro.  307.  and  Moor,  907.  I  could  not  well  hear 
his  argument,  but  these  authorities  he  did  cite. 

Mr.  Holt  ^  conird:  The  general  question  is,  wfaedier  this  composition  as 
pleaded,  be  good  to  support  this  prohibition  } 

And  as  to  the  first  exception  argued,  that  the  deed  makes  no  composition^ 
because  it  contains  no  woras  of  grant  in  it,  and  there  needs  it  not,  for  the  an- 
cient way  was  composition,  and  agreement  of  rendering  quid  pro  quo. 

Secondly,  That  it  is  not  said  to  be  part  of  the  demesnes  of  the  manor  $  I 
think  it  is  said  so,  it  is  alleged  to  be  the  demesne,  and  in  possession,  and  then 
I  hold  it  to  be  part  of  the  manor ;  it  must  be  demesne,  for  it  cannot  otherwise 
be  intended,  for  the  tenancies  are  not  part  of  the  manors.  Moimtfoy*s  ctae, 
5  Rep. 

Thirdly,  It  is  true,  a  layman  is  not  capable  of  tithes  in  prender;  but  I  think 
a  layman  is  ci^yable  of  paying  and  taking  a  madm  in  lieu  of  tithes. 

Fourthly,  As  for  the  council  of  Lateran,  1  never  knew  it  pleaded  in  my  life : 
acmie  say  that  tithes  were  payable  of  right  before,  but  how  an  ecclesiastical 
eonatitution  can  institute  and  create  a  temporal  right  is  somewhat  strange ;  be- 
sides, if  this  created  the  parson*s  right,  it  would  destroy  all  the  prescriptions 
and  modmt^  in  the'  nation. 

Fifthly,  The  concurrence  of  the  bishop :  that  was  not  necessary  in  this  case, 
for  he  had  nothing  to  do  with  a  priory  which  has  an  absolute  estate,  which  a 
patron  has  not. 

Sixthly,  As  to  that  of  the  dissolution  of  monasteries,  that  may  as  well  argue 
away  our  lands  which  we  had  on  this  composition,  as  our  tithes :  and  as  to  the 
rent,  it  is  neither  oiit  of  the  lands  nor  out  of  the  tithes ;  it  is  a  composition, 
and  that  is  a  sufficient  answer,  but  this  is  well  here.  We  might  have  pre- 
scribed generally,  that  time  out  of  mind  five  shillings  were  paid  annually  in 
Ueu  of  tithes.  Then  the  setting  this  forth  so  specially  is  well  enough.  What- 
soever may  have  a  reasonable  coDunencement  may  be  good  by  way  of  prescrip- 
tion ;  a  tnodus  may  be  good,  payable  to  another  person  capable  of  tithes,  as 
weU  as  to  the  party  himself,  for  he  may  have  tithes  in  kind,  and  by  the  same 
reason  he  may  have  amddttf:  he  cited  3  Cro.  317.  1  Cro.  317.  Litt.  62.  The 
alleging  it  in  this  special  manner  is  a  good  way  of  pleading :  see  West.  1 .  cap. 

39.  A  writ  of  right  was  to  be  brought  on  a  deed.    If  this  act  has  set  up  this 

way  of  pleading,  why  may  not  I,  in  pleading,  pursue  the  statute  ?   As  we  have 

pleaded  a  deed  from  before  time  of  memory,  so  we  have  pleaded  an  usage  from 

thence,  which  is  time  out  of  mind :  suppose  we  had  said,  that  a  long  time 

before  the  first  year  of  Richard  the  First,  and  ever  since,  we  had  paid,  &c.  that 

would  have  been  good,  because  in  pursuance  of  the  statute :  it  is  most  true,  we 

are  not  to  plead  a  deed  before  time  of  memory,  and  so  to  rely  on  the  deed,  as 

to  say  virtute  of  the  deed  we  had  been  discharged  of,  &c.  but  when  we  come 

and  plead  the  usage  that  we  rely  on,  the  design  of  the  statute  was  not  to  take 

away  right  in  possession,  but  to  prevent  the  setting  up  old  dormant  titles  by 

deeds  where  toe  possession  has  been  otherwise :  suppose  an  ancient  charter 

before  the  time  of  Richard  the  First,  for  felons  goods,  that  cannot  be  pleaded ; 

(1)  Ante,  450.  (f)  AnU,  119. 

but 
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IfSK        bol  stt^poie  a  otofidnallro  skiOB,  theft  die  diacter  wttk  tbe  eonfimietioii  may 
xjioLLor       be  pleaded ;  or  suppose  bb  aUofraace  in  Eyre  since :  he  ciiedF.  N.  B.  91.  iL 
^_         8^w.  4.  ]d>  14.  and  80  he  prayed  the  judgment  might  be  affirmed. 

The  Court.  The  sole  objection  against  ^  pmscription  is,  because  it  shews 
the  reason  of  the  prescription.  If  they  had  relied  on  the  deed  it  m^fat  b^ 
otherwise :  the  council  of  Lateran  can  afiect  nothing  in  this  matter. 

Judgment  wrs  affirmed.     [Shotoer.'] 

Ebkoe  of  a  judgment  in  the  Common  Pleat  on  aa  action  upon  a  mohibi^ 
tion^  where  the  plmntiff  did-  suggest,  that  WiUiam,  late  prior  of  Noroury^  in 
StaffiwdshirCy  waa  seised  of  the  said  manor  and  of  the  tithes  thereof  simd  H 
semel,  as  of  a  portion  of  tithes,  &c. 

That  the  said  prior,  25  H.  1.  granted  the  same  manor  and  tidies  to  Wilimm 
Fitzherbert  and  bis  heirs,  renderaig  rent  -,  that  the  said  Fitzherbert  did  center 
and  was  seised,  and  held  it  discharged  of  tithes  *,  that  his  heurs  afterwards 
gnmtedtwo  hides  of  land,  part  of  the  said  manor,  to  S.  with  the  tkhes,  at  5f. 
rent;  and  so  draws  down  a  title  by  descent  for  dOO  years  toF.  who  being 
seised,  deyised  the  same  to  Dorothy  JamSs,  (under  whom  ^^  pkuntiff  in  the  drh 
hibition  claimed)  and  then  concludes,  that  Fitzherbert  and  all  thoae  whose 
estate,  &c.  did  pay  the  said  rent  to  the  said  prior,  which  since  the  dtseolotioa 
was  paid  to  the  King  and  his  assigns,  in  dischai^  of  all  tidies^  &c. 

The  defendant,  having  craTed  oyer  of  the  deed,  demurred  to  the  snggeskionf 
and  judgment  was  g^ven  for  tilie  plaintiff  in  the  Common  Pleas. 

And  it  was.  now  said  for  the  plaintiff  in  the  errors,  that  it  does  not  tppur 
by  the  pleadings,  whether  the  j^ntiff  in  the  prohibition  would  disdmi^  him- 
self by  a  prescription  in  mm  dedmando,  or  in  modo  decinumdi;  for  the  grant 
from  the  prior  bemg  the  foundation  of  his  title,  he  could  not  ther^diy  be  <ti8- 
charged,  because  a  deed  before  memory  cannot  be  pleaded,  unless  it  haa  been 
allowed  in  a  court  of  Eyre,  or  some  court  of  record  since  maiiory }  and  this 
deed  being  dated  in  the  reign  of  King  Henry  the  First,  which  waa  abcty-liTO 
years  before  the  time  of  memory  by  the  common  kw,  that  beginning  m  the 
neign  of  Richard  the  First,  whatever  is  before  that  time  cannot.be  tried  by 
law ;  if  it  had  been  allowed  in  Eyre,  or  in  some  of  the  courts  of  record,  it  may 
be  pleaded,  but  no  usage  in  pm  can  confirm  it. 

1 .  But  supposing  the.  deed  to  be  good,  the  plaintiff  has  alleged  a  grant  of  a 
portion  of  tithes  whidi  he  cannot  have ;  for  at  the  conunon  law  a  layman  was 
not  capable  of  tithes  in  prender,  for  no  one  had  capacity  to  take  or  receive 
them,  save  only  spiritual  persons :  for  which  reasons  a  layman  could  not  pre- 
scribe in  ntm  deamando,  but  in  modo  dedmandi  he  mighty  because  there  is  still 
an  annual  recompense  in  satisfoction  thereof. 

.  2.  It  is  not  aUeged,  that  the  place  where,  &c.  was  parcel  of  the  demesnes  of 
the  manor,  dieoefoiie,  for  what  appears,  it  might  have  been  always  in  tenancy: 
and  though  a  prescription  to  a  mochis,  by  the  lord  for  himself  and  all  his  tenants, 
is  good,  because  it  might  have  a  lawful  beginning*  for  the  huids  at  first  might 
be  aU  in  h^s  hands  b^oie  it  was  a  manor,  and  so  much  paid  for  the  ti^es 
thereof;  yet  such  a  prescription  by  a  tenant  is  not  good. 

3.  He  has  alleged  payment  to  the  prior,  aad  afterwards  to  the  King,  and  so 
would  infer  a  tuodus,  to  which  he  has  not  positively  prescribed,  but  by  an  old 
deed,  upon  payment  of  5s.  to  all  those  whose  estates,  &c.  and  this  vrill  not  do; 
for  unless  the  modus  does  go  to  the  person  who  by  law  ought  to  have  the  tithes,  or 
unless  it  be  for  his  benefit,  it  is  not  good ;  as  where  it  vras  allied  that  he  ought 
to  be  discharged,  because  time  out  of  memory  he  employed  all  the  profits  of  the 
land  for  the  repairs  of  the  body  of  the  church,  and  to  find  necessaries,  &c.  diis 
was  not  a  good  modus,  because  it  is  no  recompense  for  the  parson. 

But  it  was  said  by  Saunders  for  die  plaintiff  in  tiie  prohibition,  that  by  the 
siiggestion  there  was  a  good  title  alleged  to  be  disdiarged  of  tithes ;  for  it  is 
set  forth,  that  die  prior  had  a  portion  of  rithes,  and  the  lands  snmd  ft  semei^ 
and  being  a  coiporation  they  might  prescribe  for  tithes  in  prender,  and  the 
tithes  being  well  in  them,  they  may  well  grant  it  to  Fitzherbert  paying  bs.  and 
constant  payment  being  alleged  ever  since,  it  is  a  good  title. 

Aa  to  die  deed,  it  is  tnie,  it  is  dated  before  the  time  of  memory  3  but  yet  it 
'  is 
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if  flUfidilat^  be«M8fri(  is  aprifvfte  dtail^.  anAs^Betd  not  be  aflowad  ia  Eytt  ac 
ilk  4KWFt»  of  r^ccnd.;  fof  rach  as  are  not  Iq  be  pleaded  noleM  allowed  there, 
i|ie  only  g^nmle  of  fmebues  sad  libeitiea  iropi  the  King  5  but  the  eonlbsBion  cx£ 
the  deed  to  be  beyond  iaeiiK>ry,  and  the  c<wetant  pa3nnent  of  5«.  is  a  sufficient 
titleto  the  plaintiff  if  the  deed  is  opt  pleadable  5  and  if  it  be»  thai  it  ie  a  good 
diacbaiige  that  way. 

And  a»  ti> the objeotipn^  that  themoim  is  payaUe  to  a  wronf  peirson^  theise 
ore  many  sneb  which  are*  npt  paid  ta  the  paiwn  of  the  pariahi  but  to  laymen  ^ 
hvA  in  this,  case,  it  dpea  appear  that  there  was  a  modu$  in  the  prior,  which  bemg 
iseceiVed^  tiU  it  eame  to  the  ciown,  it  is  good^.ahhoogh  now  pakl  to  others; 
so  that  fof  that  reason  the  spiritued>  court  oaght  to  be  pvohurited.  And  o£ 
that  opinioo  wae  all  the  court  -,  for  if  ^$m>dm  be  payable  to  hitn  who  haa  Hie 
ngbt  .of  the  tithes,  though  it  be  not  tP  the  parson  of  the  parish,  it  ia  well 
enough)  especially  wheie  the  phiintiff  (as  iiere)  aUagea  it  to  be  porOo  decimal 
rum  beion^g  to  the  prior,  so  that  it  cannot  be  said  that  the  parson  has  not 
qmdjfTQ  quo;  ion  he  h^A  nothing  at  firsts 

This  conijposition  uw  made  with  the  j^or,  andpihe  plaintiff  is  only  to  shew 
payment  to  him,  and  to  those  who  ha^  his  rij^t^ 

And  as  to  the  date  of  the  deed^  it  is  ]^eadi£ie  though  time  out  of  memory^ 
because  it  is  a  private  deed ;  but  grants  of  ficancfaises  and  liberties,  must  be  al- 
lowed m  Eyre;  and  so  is  my  Iicw^Rqlj^b  to  be  und«fstDod  in  his  Abcidgment: 
whereupon  judgment  waa  affirmed. — [2  iUodem*} 


H.  54  Can  2.  B.  R.    Anon.    [€(  Show.  184.] 

AGBEED  by  Prmberton,  Ch.  J.  in  evidence  on  debt  for  treble  damage  for  Bettiiiff  out 
not  setting  out  of  tithes,  that  the  setting  them  out  and  taking  them  away  tithes  by  the    ; 
himself  is  not  good  within  the  sfatjute  2  &  3  £.  G.  c.  15.  otherwise  if  they  are  o^^^>>^ 
taken  away  by  a  stranger..  |^'™  g^"''"^ 

witU&.e  R  e«  otberwiM  M  tokttt  awsjr  by  »  stnuger. 


E.  34  Car.  2.  B.  R.    Otmt's  Case.     [2  Show.  195.] 


1682. 


PROHIBITION.    There  was  a  suit  for  tithes,  aod  a  pioUbition  granted  On  a  trial  in 
hence  upon  a  suggestion  of  the  lands  being  barren  and  newly  improved,     f"|!*'^?  '^ 
Hereupon  a  trial  is  had  on  a  declaration  on  the  prohibition,  and  a  verdict  for  ^^'j^*^"" 
the  parson,  that  the  lands  were  not  barren ;  and  thereupon  there  is  a  consulta-  ^q^  ^  consulta-' 
tton,  and  he  proceeding  there,  gets  a  sentence  5  from  thence  there  is  an  appeal  tbn  be  anvarded* 
to  the  Arches,  and  there  they  enter  an  allegation  that  the  land  is  barren  3  and  in  a  suit  for 
the  court  there  is  proceeding  to  repeal  the  sentence  because  barren  land  i  though  ^^^  ^^I^^^ 
contrary  to  the  verdict  at  law.  land,  and  the 

-,',,,.",  ,  spintnal  conrt 

And  upon  all  this  matter  the  court  grants  a  prohibition,  quoad  the  allegation  ^upon  appeal  to 
of  barren  land.  the  Ardics) 

proceed  contrary  to  the  venfict  at  law,  a  prohilntioD  shall  go,  though  after  sentence. 


M.  34  Car.  2.  B.  R.    Bonsey  v.  Lee.    [3  Lev.  7«.] 

\  PROHIBITION  was  moved  foi*,  suggesting  that  the  trial  of  letters-  Prohibition  was 
•^^    patent  and  all  grants  from  the  crown  are  triable  at  common  law,  an4  not  granted  upon 
in  the  spiritual  courtj;  and  that  the  defendant  had  libelled  there  against  him  for  J^f  drfenda^n  *' 
tithes,  upon  title  to  the  rectory  by  letters-patent^  whereas  llie  plaintiff  had  a  j,^^  ifbeUed^or 
precedent  right  to  the  rectory  by  lettersi^patenfe  from  the  ciown  more  aneient.  tithe«  upon  title 
Nota,  the  libel  is  only  in  common  form,  mk  tbato  ha  is  pioprietor  of  aU  the  to  the  rectory 
tithes  without  making  out  his-  title  in  the  libel  3  but  upon  the  pleadings,  tides  ^J  letters. 
are  made  by  letters-ps«est  onbotbeidaa^  and  now  by  Nonra,  Wtkdbam  and  fhe^'/^i^u^had 

ChmwtoN,  a  precedent 
right  by  earlier  letters-patent ;  the  libel  was  in  the  common  form,  viz.  that  he  was  proprietor,  &c.  without  mak- 
ing, any  title  t«  k,  Imt  «D  the  ^lasdlDg^  titles  wens  made  qitbocb  ddetby  l«tsn«p«lflnl. 
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1683.  CvASLhTOH,  a  prohibtdoii  was  granted^  for  the  sptrftual  oodit  are  not  to  try  ihe 
B(Mf8ST  V.  LEB.  Validity  of  letters-patent.  —  Lbvinz  contrd.  The  suit  is  founded  upon  the  tort 
^^-^^V^W^  only,  in  withdrawing  the  tithes,  and  the  title,  if  it  comes  in  question,  falls  in 
only  as  an  incident  5  and  in  all  suits  at  common  law  for  tithes,  the  dedaration 
is  genendhas  proprietor  without  shewii^  a  title  in  the  declaration :  and  when 
the  foundation  of  a  suit  is  spiritual,  and  a  temporal  matter  falls  in  question  in- 
cidentally, the  ecclesiastical  court  sludl  try  the  temporal  matter  so  long  as  diey 
proceed  as  the  temporal  law  would  in  such  case ;  out  when  they  proceed  in  a 
temporal  matter  otherwise  than  the  temporal  law  would^  they  are  to  be  pro- 
hibited, but  not  before.  Co.  12. 65.  a  rule  is  cited  out  of  the  r^ter,  quodnm 
tit  cansonum  ratiani  ^uod  cogmHo  accusoru  in  curid  Ckmtiamtatis  impedmiur, 
mH  cognUio  ffrmapahs  pertmet  adforwn  eccksiastictanj  1  R.  3. 4.  When  a  thing 
determinable  in  the  spiritual  court  is  well  commenced  there,  though  a  matter 
triable  at  law  comes  in  question,  they  shall  not  be  prohibited  thereupon,  ao  long 
as  they  proceed  therein  according  to  the  common  law,  Co.  12.  65.  JAhtl  for 
tithes  upon  a  lease  of  a  rectory  3  defendant  pleaded  a  former  lease,  and  that  he 
had  hut  one  witness  $  yet  they  shall  proceed,  unless  they  refuse  the  testimcuiy 
of  one  witness.  Co.  12.  66.  Putter  v.  WhiskardX})  the  validity  of  livery  came 
incidentally  in  question  between  two  grantees  of  rectory,  and  was  tried  there. 
Reg.  57,  58.  And  the  rule  already  cited  from  Co.  12.  Rep.  that  rale  is  part 
of  the  writ  of  consultation.  3  Cro.  466.  Neston  v.  Sharp.  Whether  one  ti^en 
upon  a  capm  utlagat.  five  years  after  the  judgment  be  in  execution  lor  the 
party  was  tried  there,  3  Cro.  788.  Bilker  v.  Bmes,  a  general  act  of  pardon  inci- 
dentally in  question  there  was  tried  there.  Trin.  24  Car.  2.  B.R.  Sir  WU&am 
Juxon  V.  Lord  Byron  J!^)  Mortgage  was  of  a  rectory ;  proviso  that  the  mortgagar 
shall  retain  possession  till  default  of  payment:  deniult  was  made,  and  the 
rectory  being  in  Story  a  trustee,  it  was  by  act  of  parliament  taken  out  of  him, 
and  vested  in  Sir  William  Juxon,  who  before  entry  sned  for  tithes  there,  aod 
they  sentenced  that  he  could  not  5  and  a  prohibition  was  denied  per  Haub  et 
totam  curiam;  for  before  entry  made,  or  a  recovery  of  the  rectory,  he  could  not 
at  common  law  maintain  debt  for  the  tithes.  But  in  the  principal  case  hev^ 
the  prohibition  was  granted,  ut  suprd, 

(1)  Ami,  194.  cited  in  RoberU**  case.  (t)  Anti,  496. 

v25^  M.  34  Car.  2.  Cane.    Anon.    [1  Vem.  60.]    2  Gw.  532. 

If  the  executor  A  MAN  having  brought  a  bill  for  tithes,  the  defendant  demurred,  for  that 
a biUfoirSaS*  ■™"  he  had  not  offered  by  his  bill  to  accept  the  single  value,  and  yet  had 
be  need  not  offer  ^U^g^  in  the  bill,  that  the  defendant  had  carried  away  the  com,  &c.  without 
to  accept  the  setting  forth  the  tithes  according  to  the  statute.  And  it  was  insisted  for  the 
■ingle  value,  be  defendant,  that  if  he  should  be  put  to  answer  this  bill,  the  plainti£F  would  pre- 
3**d^™  to^**'  sently  go  to  law,  and  give  his  answer  in  evidence^  and  recover  the  treble  value 
K  6.  to 'the  ^^  ^^^  tithes :  and  the  court  of  equity  ought  not  to  assist  a  man  in  recovering 
treble  value.       ^  penalty,  nor  compel  a  discovery  of  a  forfeiture. 

Afterwards  at  another  day,  upon  a  motion,  this  demurrer  tras  over-ruled, 
the  p]ainti£F  in  this  case  being  only  the  executor  of  a  parson,  and  not  the  parson 
himself,  and  so  not  entitled  to  a  forfeiture  upon  the  statute. 

H.  35  Car.  2.  Scacc.  JFisA  v.  TFtwifterfey..  1  Wood,  224.    2  Gw.  532. 

Lincolnshire,  4th  February,  1683. 

Coleseed  is  a  nHHE  plaintiff,  as  vicar  of  the  vicarage  and  parish  church  of  Gedney,  in  the 

small  tittle:  in  X    county  of  Lincoln,  demanded  the  tithe  of  cdeseed. 

wr  rt^  ^  '^^  defendant  Wimberlcy  acknowledged,  that  since  the  plaintiT s  induction 

iras  endowed  ^  ^^  occupied  in  the  said  parish  several  acres  of  improved  lands,  and  bad 

with  all  tithes  reaped  therdrom  coleseed,  the  tithes  whereof  he  did  not  set  forth  to  the  plain- 

ivbat8oe?cr,  tiff,  because,  by  law,  he  should  not  have  been  charged  with  any  for  seven  years 

^a^rt^niht  to  come. 

tit&cs  of  00m.  jy^^  defendant  Waterfall  iDonfessed,  that  he  had  leaped  several  acres  of  cole- 

seedj 
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aeed^  the  dthee  idiereof  hedid  not  tet  out  to  the  plaintiff^  becsase  it  was  newly 
impiOYed  ground^  and  he  tuid  agreed  with  the  plaintiff  for  the  tithes  of  the 
cxueseed  for  10/.  and  that  lie  believed  cole8eed  was  a  greaS  tithe,  and  belonged 
to  the  rector  of  Credney,  and  not  to  the  yicar. 

Upon  reading  the  endowment  of  the  said  vicarage,  dated  in  the  year  1 209, 
and  also  the  depositions  of  witnesses  taken  on  both  sides,  it  plainly  appeared 
to  the  court,  as  well  by  the  endowment  as  by  the  testimony  of  the  said  wit- 
nesses of  the  usage  there,  that  the  vicar  of  t)ie  said  parish  was  endowed  with, 
and  accordingly  did  always,  from  time  to  time,  receive  and  take,  not  only  all 
manner  of  small  tithes  vnthin  the  said  parish,  but  ako  all  tithes  whatsoever^ 
other  than  the  tithes  of  corn  ;  and  that  the  rector  had  the  tithes  of  com  only, 
and  no  more,  within  the  said  parish. 

And  up6n  debate  of  the  matter,  the  court  delivered  their  judgpent  unani- 
mously, tfiat  the  tithe  of  coleseed  is  a  small  tithe  ^  and  the  plaintiff  being  en- 
dowed with  or  being  possessed  of  all  manner  of  small  tithes  within  the  said 
parish,  it  is  ordered  by  the  court,  that  the  defendant  Wimberley  do  forthwith 
satisfy  and  pay  to  the  plaintiff  the  value  of  the  tithes  of  the  coleseed,  which  he 
inned  in  the  said  year ;  and  that  it  be  referred  to  the  deputy  remembrancer  to 
state  the  values  thereof;  and  that  the  defendant  Waterfall  do  pay  to  the  plain- 
tiff ten  pounds,  in  fidl  for  hb  tithes  of  coleseed  according  to  agreement  -,  with 
three  pounds  for  hb  costs. 

Tr.  35  Car.  2.  Cane.  Somerset  v.  Fotherby.  [1  Vem.  185.]  2Gw.5S4. 

THE  bill  being  to  examine  witnesses  mperpctvam  rei  memoriam  to  prove  a  BUI  lies  td  per- 
modui  deciimndi,  the  defendant  demurred,  for  that  the  bill  was  to  establish  I>etaate  tfac  tes- 
a  custom  against  the  church,  and  in  prejudice  of  tithes,  that  are  due  of  common  ^^1^^^^^ 
right }  and  several  precedents  were  cited,  where  bills  to  have  a  modui  decreed  ^  f„odut,  ^^^ 
were,  upon  a  demurrer,  dismissed.  But  this  bill  being  only  to  preserve  testi*  Butmusre  if  it 
mony,  the  lord-keeper  thought  it  reasonable  the  defendant  should  answer,  and  will  fie  to  esta- 
nfver-nded  the  demuner.  ^'^  •  "^"'' 

Tr^  55  Car.  2,   B.  R,    Eaton  v.  Shermn:    [2  Shaw.  307.] 

^^ASE  upon  a  special  promise  for  tithes  for  six  years.  Case  vpon  spe- 

^^     On  a  motion  in  arrest  of  judgment  it  was  held  good ;  though  such  an  dal  promise  for 
agreement  be  not  a  good  lease,  nor  does  any  interest  pass  by  the  same  in  the  tithes  for  six 
tithes  :  yet  it  is  good  to  gtound  an  assumptit,  and  the  action  lies.  y**"»  ^^}^  ^^ 

Judgment  for  ttTplai^tiff.  ^  S^trfpg"! 

ment ;  though  such  agreement  be  not  a  good  lease,  nor  does  any  interest  pass  thereby  in  ^e  tithes. 

t 

Tr.  35  C^.  2.  Scacc.   Hall  v.  Babb.    [1  Wood,  220.] 

Devonshire,  5th  July,  ld83. 

THE  bill  stated,  that  the  plaintiff  had  been  rector  of  the  parish  and  jmrish  Tithes  are  do^ 
church  of  Upton  Pine,  m  the  colmty  of  Devon,  for  five  years  past,  and  ^^'^  ^If^^' 
ought  to  have  received  all  tithes  and  customary  payments  for  the  same,  and  ™|^  but     t' 
particulariy  the  tithes  of  the  aftermath  of  clover  grass.  for^e  uStN 

The  defendants  said,  that  no  tithes  ought  to  be  paid  for  the  second  mowing  feeding  and  de- 
df  clover  grass ;  which  was  the  only  dispute  in  the  cause.  pasturing. 

The  court,  upon  hearing  counsel  on  both  sides,  are  of  opinion,  that  the  tithes 
of  the  aftermath  of  clover  grass  are  due  and  ought  to  be  paid,  but  not  for  after- 
feeding  and  depasturing. 

Wm.  Montagu. 
Wm.  Grbooby. 
Tho.  Street. 


Tr.  35 
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Tr.  S5  Car.  2.  B.  R,  Str^r  v.  Bayues.    [fi  Show.  308.] 

I^JII^aT^   TyRC^miTION  was  prated,  and  a  rule  for  it  nui,  S^c.  and  all  thrngs  to  stay 
"^  "        MT    [q  the  interim :  and  the  role  made  absolute  for  a  pn)faibition  the  last  Hflaiy 

Term^  and  a  prohibition  then  went. 

'Resohred^  that  the  six  months  for  the  suggestion  shall  be  reckoned  only 
feata  the  time  of  the  issuing  of  the  prohibition,  and  no  longer. 

The  suggestion  ought  to  be  entered  in  the  office^  or  dse  a  consultation 
shall  go. 

The  suggestion  roast  be  entered  in  Ha^  office,  else  »  eonsultxtion. 


reqnired  by  t 
Edvr.  6.  c.  15. 
fior  proTing  the 
suggestion,  shall 
be  reckoned 
from  the  issuing 
of  the  prohibit 
tion. 


Tlie  court  took 
notice  of  the 
greatness  of  cer- 
tain farm  mo- 
dules in  respect 
of  the  yearly 
▼aloes,  and  or- 
dered that  they 
should  be  at- 
tended with  ' 
precedents, 
"where  great  mo- 
duiit  near  the 
▼alue  of  the 
tithes  had  been 
referred  to  trials 
at  law :  they 
afterwards  de- 
creed the  pay- 
ment of  tiiemo- 
dutet  without 
costs  on  either 
fide. 


E.  36  Car.  2.  Scacc.    Trmtheck  ▼.  Lawsan*    1  Wood,  223, 

CvBtberiaind,  StbMay,  1€84. 

^T^HE  plaintiff^  as  rector  of  the  rectory  and  parish  church  of  Downes,  in  the 
^    county  of  Cumberland^  demanded  of  the  defendants  tithe  in  kind  of  com 
and  hay  growing  upon  several  lands  and  tenements  within  the  said  parish  ih 
their  possession^  which  they  had  detained  from  him  for  several  years  past. 

The  defendants  answered,  and  said,  that  no  ti^he  in  kind  for  com  and  hay 
was  due  or  payable  within  the  said  jMffisfa  to  the  rector  there^  but  only  a  moAu 
or  certain  sum  of  money  by  way  or  prescription,  except  for  the  township  of 
Downes,  which  always  paid  tithe  com  and  hay  in  kind^  and  insisted  oatLmodas 
payable  in  lieuof  titiies  for  their  lands^  vis.  for  two  tenements  of  the  defendicnt 
Law80n*s^  containing  thirty  acres,  snd  lying  within  the  township  of  Wlritrigg, 
within  the  said  parish,  ten  shillings  and  five-pence  $  iot  two  tenements  of  the 
defendant  Wilsmi,  twenty  acres,  lying  in  the  townshipa  of  Laragtoft  and  Am- 
thome,  witibin  the  said  parish,  ten  sfaillkigs  and  two-pence  j  fer  a  tenement  of 
the  defendstot  Winder,  rourteen  acres,  ly^  in  TVlatiigg,  five  sinilinga  and  two- 
pence }  and  for  the  defendant  Farlam's  tenement,  in  Whitrig|^  aixtoen  acre% 
eight  shillings  and  sixpence. 

Upon  opening  the  pleadings,  and  reading  the  nones  of  tibis  parish,  taken  in 
the  fourteenth  year  of  Edwanl  the  Hiird,  concerning  the  vakniion'of  the  noner 
of  com,  wool,  and  lamb,  of  the  church  of  Downes  $  stud  also  a  record  in  the 
custody  of  the  remembrancer  of  the  first  fruits>  touching  the  tithes  and  prafits 
of  the  said  rectory  of  Downes,  taken  in  the  twenty-sixth  year  of  Henry  the 
Eighth  5  and  upon  reading  scune  proofis  ooncemiDg  the  payment  of  the  respecr 
tive  moduses  or  sums  of  money  set  forth  in  the  answer  3  and  upon  debate  of  the 
matter;  the  court  taking  notice  of  the  greatness  of  the  moduses,  or  payments 
alleged  by  the  defendants  to  be  in  lieu  of  the  tithes  of  com  and  hay  of  their 
respective  tenements,  in  respect  of  the  ^^eariy  valuies  of  the  same. 

It  is  ordered  by  the  court,  that  the  cause  stand  over  j  and  in  the  mean  time 
the  court  are  to  be  attended  with  ^precedents  where  great  moduses  near  fhe  values 
of  the  tithes  have  been  referred  to  trials  at  law. 

The  court  having  been  attended  with  precedents  pursuant  to  the  said  order; 
and  now  on  debate  of  the  nmtter,  the  defendants  by  their  answers  having 
o&red  to  pay  the  sums  set  forth  as  moduses  or  prescription  money,  think  fit^ 
at  present,  to  decree  the  payment  of  the  moduses  or  prescription  money  set 
forth  in  their  answer  to  be  paid  to  the  plaintiff,  as  heretofore  has  been  usual. 

It  is  ordered  by  the  court,  that  the  said  defendants  do  pay  to  the  plaintiff  the 
same  accoidingly }  and  that  costs  are  to  be  spared  on  eiuer  side^ 

Wm.  Montagu. 
Edw.  Atkyns. 

Wk.  GRBOOftT. 

Tbo.  Street. 
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£.  36  Car.  d.  Scaoc.  Eve  v.  fVigktwick.  I  Wood,  dd6. 

Kent,  Ist  of  May,  1684.  1<^S4- 

THE  bill  set  fonli,  that  the  plaintiff  was  lawful  rector  of  Midley,  otherwise  One  shilling  per 
Midleley,  in  the  county  or  Kent,  and  entitled  to  all  tithes,  compositions,  «:re  for  all  pas- 
and  customary  payments,  belonging  to  the  said  rectory j  that  the  plaintiff *8  t^^ f^und ma 
predecessors  had  had  Is.  by  the  acre,  in  lieu  of  tithes,  for  all  pasture  ground  P^"'^'    ^'^  * 
in  the  said  parish. 

The  defendant  denied  all  knowledge  of  any  custom  for  payment  of  1 «.  an 
acre  for  the  tithe  of  all  pasture  land  within  the  said  parish  ^  but  said,  that  he 
used  420  acres  of  pasture  land  in  the  parish  of  Midley  and  Old  Romney,  but 
which  lands  lay  in  Midley  he  knew  not ;  that  for  several  years  together,  so  ^ 

long  as  W.  Carr,  who  was  then  rector  of  Old  Romney,  lived,  he  paid  him  18/. 
per  annum  far  tithes  of  all  the  said  lands  ;  and  afier  his  death,  he  paid,  several 
years  together,  14/.  per  annum,  for  tithes  of  part  of  the  said  lands,  to  the 
then  rector  of  Midley ;  and  for  some  years  he  paid  to  the  then  rector  qf  Old 
Romney,  41,  per  annum,  in  lieu  of  the  tithes  of  the  residue  of  the  said  land  j 
that  the  rector  of  Old  Romney  claimed  the  said  tithes. 

The  plaintiff  put  in  a  special  replication ;  and  thereby  said,  that  the  lands 
•used  by  the  defendant  in  the  parish  of  Midley  were  420  acres  ;  and  that  if  the 
rector  of  Old  Romney  did  claim  the  tithe  of  the  said  lands,  yet  the  same  were 
not  within  the  tithery  or  titheable  places  thereof. 

Upon  hearing  counsel  on  both  sides,  and  reading  the  depositions  of  several 
witnesses  taken  in  the  cause,  and  a  copy  of  a  composition,  dated  the  15  th  of 
February,  1547,  made  between  M.  Colyn,  then  rector  of  Midley,  and  £.  Sponer, 
then  rector  of  Old  Romney,  and  remaining  in  the  registry  of  the  prerogative 
of  the  archbishop  of  Canterbury,  and  upon  much  debate ; 

It  is  ordered  by  the  court,  that  the  defendant  shall  forthwith  satisfy  and  pay 
to  the  plaintiff  20/.  viz.  twelvepence  an  acre,  for  400  acres  of  pasture  land 
lying  in  the  parish  of  Midley,  in  the  defendant's  occupation;  and  that  the  de- 
fendant do  forthwith  pay  to  the  rector  of  Old  Romney  4/.  per  annum  for  all 
tbe  lands  mentioned  in  the  aforesaid  composition  3  and  that  the  said  defendant 
shall  not  pay  costs  in  this  cause,  the  rector  of  Old  Romney  beinf  present  in 
court,  and  consenting  to  accept  the  said  4/.  per  annum  for  all  the  lands  in  the 
said  composition,  for  such  time  as  the  plaintiff  had  been,  and  should  continue 
to  be,  rector  of  Midley  aforesaid. 

Wm.  Montagu. 
Wu.  Gbboort. 

Tr.  36  Car.  2.  Scacc. 
Atterhury,  D.  D.  v.  Turner,  Kt.;   and  Lord  Nottingham  v.  Atterbury. 

BuckingfaamshirB,  23d  (rf  June,  1684. 

THE  plaintiff,  as  teetor  of  the  puisb-chiiTdi  of  Milton,  otherwise  Middle-  An  agreement 
ton  Keynes,  in  the  comity  of  Bnckinghani,  by  his  bill  stated,  thsit  he,  for  "J^*  between 
many  yean,  had  been,  and  still  was  rector  and  lawful  incumbent  of  the  said  ^a'l^e'lond^of 
rectory,  and  was  entitled  to  the  glebe  lands  3  that  parcel  of  the  said  recteiy,  the  manor  in 
tying  in  Milton,  containing  thirty-nine  acres,  whereof  one  piece,  called  Chapet  1593,  establish- 
Close,  containing  one  acre  and  a  half,  and  another  piece  called  Rye  Croft,  con-  «d  by  the  Ex- 
taining  four  acres  and  a  hsM,  remained  in  the  plaintiff's  possession  3  the  other  ^^^^'Ih^  u  ^ 
parcels,  containmg  thirty-thnee  acres,  were  in  the  possession  of  the  defendants  j  ^^d  be  ^erj 
that  he  was  also  entitled  to  several  commons  to  be  taken  in  the  meadows,  fields,  mischierous, 
lands,  and  pastures  of  the  manor  of  Milton,  for  four  horses,  ten  beasts,  and  andofdanger- 
Airty  sheep,  tbe  said  right  of  common  being  yearly  worth  40/.  5  that  he  had  00s  consequence 

'  '^  °  D  rf        rf  '  ^  (juestion  soch 

anaent  ex- 
changes, and  throw  open  inch  ancient  indosures,  after  so  long  an  enjoyment  on  all  sides,  although  it  might  not 
mppear  that  the  consent  of  the  ordinaiy  was  at  first  had  Uiereto,  and  a  perpetual  injonctioD  issued  to  the  rector 
to  stay  all  sdts  brought  or  to  be  brought,  touching  any  matter  settled  by  the  decree. 
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also  yeariy  taken^  in  the  meadows,  thfrty  jogs  or  loads  of  hay  $  and  that  he 
oaght  to  have  and  enjoy  all  manner  of  tithes  arising  within  the  said  parish  in 
kind,  and  in  particular  in  the  fields  called  Ten  Pound  Close,  Crreat  Pasture, 
Lady  Mead,  and  Little  Ham,  lying  within  the  said  parish  3  that  about  the 
year  1593  there  was  an  exchange  and  agreement  made  between  J.  Stafford^ 
then  lord  of  the  sud  manor,  and  R.  Smith,  then  rector  there,  as  stated  in  the 
bill ;  that  the  said  R.  Smith,  during  his  life,  and  to  the  year  1640,  permitted 
the  substance  of  the  said  agreement  to  continue  after  the  death  of  the  said  J. 
Stafford ;  that  the  plaintiff,  being  entitled  to  the  said  rectory,  and  finding  that 
the  lands  set  out  by  the  loord  dP  the  manor,  in  lieu  dP  the  ancient  glebe,  were 
not  the  same  in  quantity  with  the  ancient  glebe  by  six  acres  and  a  half,  and 
that  the  said  composition  was  made  when  tibe  lands  of  the  manor  were  let  for 
about  the  value  of  300/.  a-year,  which  lands  were  now  let  for  near  2,000/.  a- 
year,  intreated  the  present  owners  to  restore  to  the  church  its  proper  rights, 
which  they  had  not  only  refused  to  do,  but  had  entered  on  thirty-tnree  acres 
and  a  half  of  glebe  land,  and  taken  the  profits  thereof,  under  a  pretence  that 
the  said  agreement  was  perpetual ;  that  they  had  also  entered  on  the  dove- 
bouse,  and  had  refused  to  give  the  plaintiff  40^.  a-year  in  lieu  thereof,  and  had 
let  the  aforesaid  closes  to  tenants  wno  had  subtracted  their  tithes  of  hay  and  of 
grass,  and  refused  any  sort  of  payment  for  the  same  for  several  years  pest. 
The  plaintiff  therefore  prayed  a  Adl  discovery  of  their  right  and  tide,  and  relief 
in  the  premises. 

The  defendants  admitted  the  plaintiff,  Dr.  Atterbury,  to  have  been  rector  of 
the  said  parish  for  the  time  in  uie  bill  mentioned,  but  denied  knowing  where 
the  glebe  lands  by  j  and  said,  that  the  plaintiff  might  be  entitled  to  such  tithes 
as  in  the  bill  were  ^t  forth.    But  they  positively  denied  that  he  was  entitled 
to  any  commdn  or  pasturage  to  be  tskea  in  the  fields  of  the  said  manor  or 
parish,  or  to  any  composition  in  lieu  thereof,  other  than  what  he  at  present  en- 
joyed ;  or  that  he  or  his  predecessors  had  or  ought  to  have,  in  any  meadows, 
parcel  of  or  belonging  to  the  said  manor,  any  quantity  of  hay  whatsoever ',  or 
that  he,  in  right  of  his  said  rectory,  ought  to  have  any  tithes  in  kind  whatsoever, 
coming,  &;c.  within  the  several  fidlds  aforesaid.   And  they  insisted,  that,  during 
all  the  time,  whereof  the  memory  of  man  is  not  to  the  contraiy,  Aere  had 
been  paid  to  the  rector  or  parson  of  the  said  rectoiy  for  the  time  bdng,  by  the 
owners  or  occupiers  of  the  said  fields  or  closes,  the  following  annual  sQms>  for 
and  as  a  rate  tithe,  and  customary  payment,  in  lieu  of  all  tithes  arising,  &c. 
on  the  said  closes,  viz.  2Qs,  a-year  for  the  Ten  Pound  Close,  ZL  a-yesr 
for  the  Great  Pasture,  and  6t.  8d.  a-year  for  Lady  Mead;  and  that  the 
rector  of  the  said  parish  had  enjoyed,  tmie  out  of  mind,  a  small  parcel  of 
meadow  in  a  place  called  Bird  s  Meadow,  in  lieu  of  all  tithes  from  Little 
Ham  Meadow.    They  said  also,  that  they  believed  the  agreement  between 
the  lord  of  the  manor  and  the  rector  was  made  and  entered  into  as  stated 
in  the  bill ;  and  that  the  said  agreement  was  beneficial  to  the  rectory.    As 
to  the  dove-house,  they  confiessed  that  they  had,  mider  the  title  in  the  bifl 
•et  forth,  entered  into  the  same,  and  taken  the  profits  thereof >  but  they 
denied  that  they  had  disturbed  the  plaintiff  in  the  ei^oyment  of  any  of  the 
exchanged  premises,  or  of  any  commons  or  pasturage,  or  that  they  had  built 
any  cottage  in  the  homestall  of  ^e  parsonage-yard,  or  taken  any  ordiard 
out  of  the  Chapel  Close,  or  that,  to  their  knowledge,  Sawpit  Yard  was  enjoyed 
by  the  plaintiff's  predecessors ;  and  averred  that  it  had  been,  time  out  of  mind, 
fiit  of  the  wastes  of  the  manor«    They- then  set  forth  a  conveyance  of  the 
said  manor  from  W.  Stafford  tQ  them  tor  1 ,000  years,  under  certain  trusts. 
The  defendant  H.  Stafford  also  set  forth  a  settlement  of  inheritaqce  of  the  said 
manor  upon  himself  in  tail,  with  divers  remainders  over.    They  confessed  tbe 
letting  the  aforesaid  closes,  and  that  they  had  not  paid  tithes  in  kind  to  the 
plaintiff,  but  alleged  that  they  had  paid  to  him  the  several  rates  aforesaid ;  and 
insisted  thereupon.    And  they  prayed,  that  the  indosure,  after  so  long  a  space 
of  time,  and  after  such  great  charges  had  been  incurred  by  inclosing  the  same;, 
might  not  be  laid  open  ;  the  rectory  and  the  glebe  now  enjoyed  by  the  pbun« 
tiff  being  better  than  it  was  before  the  said  Enclosure. 

The 
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The  plaintiff  replied  $  and  witnesses  were  examined. 
The  cause  came  on  to  be  heard  the  26th  of  January,  in  the  twenty-second 
year  of   his  present  Majesty's   reign  $    and  upon   fidl  and  solemn  hearing 
thereof^  the  court  referred  the  matter  in  question  to  a  trial  at  law^  in  a  special 
action  upon  the  case,  the  plaintiff  to  declare,  "  That  whereas  the  defendants, 
"  R.  Smith  and  three  others,  being  possessed  of  Ten  Found  Close,  of  which 
Buckmgham  Way,  Foddering  Yard,  and  Wrenn  Faik  are  parcel,  and  like- 
wise of  lands  called  Great  Pasture,  whereof  eighty  acres,  called  the  Warren, 
are  pared,  and  of  Lady  Mead  and  Little  Ham,  the  said  defendants  did  pro- 
mise, that  if  tithes  in  kind  were  due  for  the  same  land,  they  would  pay  for 
''  the  same.*' 

A  trial  was  accordingly  had.  It  was  admitted  by  pleading,  and  by  the 
parties,  that  tithes  in  kind  were  payable  for  the  dose  ceJlea  Buckingham  Way, 
being  two  acres,  and  for  Foddenng  Yard  six  acres  and  a  half^  and  for  Wrenn 
Park  three  acres  and  a  haUF,  and  for  the  Warren  seventy-four  acres,  pared  of 
the  dose  called  Great  Pasture  i  and  a  verdict,  upon  long  and  full  evidence  on 
both  sides,  passed  for  the  defendants  in  all  the  issues,  in  affirmance  of  all  the 
said  customary  payments,  and  discharge  of  tithes  set  forth  in  the  answer^  save 
what  was  admitted  by  pleading  as  aforesaid  to  pay  tithes  in  kind. 

But  in  the  Easter  term  following,  upon  the  pWntiff's  motion,  it  was  ordered, 
that  there  should  be  a  trid  at  bar  of  this  court  upon  the  same  issues. 

And  the  court  being  informed  that  all  the  defendants,  eicept  J.  Smith,  were 
dead,  it  was,  on  the  37th  day  of  June,  in  the  thirtieUi  year  oi  bis  present 
M^esty's  reign,  ordered,  by  consent,  that  the  defendant,  H.  Stafford,  owner 
of  the  premises,  should  stand  and  be  in  the  place  of  the  defendants  that  were 
then  dead,  without,  any  bill  of  revivor  for  that  purpose. 

In  pursuance  of  which  orders  the  plaintiff  declared,  and  the  defendants 
pleaded  \  and  the  cause  came  on  the  24th  of  November  following^  upon  the 
said  issues  before  a  jury  of  the  county  of  Buckingham.  Upon  which  trid 
(there  being  the  same  admissions  as  before)  the  jury  found,  first.  That  as 
to  Ten  Pound  Close  (whereof  New  Close  is  pared)  the  sum  of  205.  was,  time 
beyond  the  memoir  pf  man,  pud,  and  is  payable  to  the  rector  of  Milton  afore- 
said, for  the  time  oeing,  in  rail  satisfiaction  of  all  tithes  thereof;  secondly,  as 
to  the  close  called  the  Great  Pasture  (not  including  the  seventy-four  acres  now 
called  the  Warren,  in  Wadd  Ground)  the  juir  found,  that  60«.  a-year  are  pay- 
able to  the  rector  for  the  time  being,  in  full  satisfeustion  of  dl  tithes  thereof ; 
thirdly,  as  to  the  dose  called  Lady  Mead,  the  jury  found,  that  6«.  %d.  are  pay- 
able yearly,  in  full  satisfaction  for  the  tiUies  of  that  close ;  fourthly,  as  to  the 
close  call^  Little  Ham  the  jury  found,  that  tithes  in  kind  are  payable  for  the 
same  to  the  rector  of  the  parish  of  Milton. 

But  the  Earl  of  Nottingham,  having  purchased  the  inanor  of  the  defendant, 
H.  Stafford  and  Lis  trustees,  ^ed  his  cross  bill  agdnst  Dr.  Atterbury  and  his 
lessee  ;  and  the  Bishop  of  Lincoln,  stating  his  title  to^  the  sdd  manor,  the 
agreement  and  exchange  of  lands,  the  customary  payments,  the  verdicts,  and 
other  proceedings  \  and  prayed  that  the  sdd  rate  titl^  and  customary  pay- 
ments, and  exchange,  and  the  inclosure,  might  be  established,  by  the  decree 
of  this  court,  for  ever ;  and  that  the  defendants  might  answer  the  premises. 

The  defendant.  Dr.  Atterbury,  admitted  the  Earl  of  Nottingham's  title  to 
the  manor,  and  the  sdd  exchange,  agreement,  inclosures,  and  enjoyments  ac- 
cordingly ;  and  stated,  that  52.  a-year,  for  many  years  after  the  said  exchange 
bad  been  made,  and  before  he  became  rector,  and  afterwards,  had  been  pdd  for 
the  commons  ^  imd  that  the  lord  of  the  manor  and  his  tenants,  for  six  years 
after  he  became  rectoj,  rented  their  tithes  of  him ;  but  that  he  afterwards, 
conceiving  that  the  church  had  not  its  fdl  right,  filed  his  bill,  and  brought  his 
ejectment,  as  in  the  bill  are  set  forth  $  and  that  he  was  willing  to  comply  and 
submit  if  he  might  have  his  just  dues.(l) 

The  Earl  of  Nottingham  replied ;  and  witnesses  were  examined  on  both 
aides. 

This  cause  came  on  to  be  heard  in  Easter  term  last ;  and  on  reading  the 
agreement,  touchmg  the  sdd  exchange,  and  the  severd  depositions  taken  in 
(1)  The  book  does  not  state  the  aoBven  of  the  other  defendant*  to  the  croM  bill. 
VOh.  I.  MM  ^^ 
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the  fint  cause,  on  both  sides,  and  upon  long  debate  of  the  matter,  the  court 
did  not  think  fit  to  deliver  their  opinions,  but  adjourned  the  said  causes. 

And  now,  upon  hearing  several  counsel,  and  upon  long  debate,  it  appearing 
to  the  court,  that  the  said  exchange  and  inclosure  were  very  ancient,  and 
that  great  sums  of  money  had  been  laid  out  in  fencing,  quick -setting,  and  in- 
closing the  said  manor  ^  and  that  it  would  be  very  mischievous,  and  of  danger* 
ous  consequence,  to  question  such  ancient  exchanges,  and  throw  open  such 
ancient  inclosures,  after  so  long  enjoyment  on  all  sides,  although  it  might  not 
appear  that  the  consent  of  the  ordinary  was  at  first  had  thereunto ;  and  that 
for  the  said  rectory  and  glebe,  as  now  held  and  enjoyed,  together  with  what  is 
hereby  decreed  to  the  rector  and  his  successors,  wiU  be  of  better  value  than  it 
was  before  the  inclosure ;  and  the  court  holding  it  just  and  reasonable  that 
there  should  be  a  settlement  of  the  rights,  both  of  the  lord  of  the  maniv  and 
the  rector, 

It  is  ordered  and  decreed  by  the  court,  that  all  the  inclosures  of  and  in  the 
said  manor  and  parish  of  Milton,  otherwise  Middleton  Keynes,  be,  and  heieby 
are,  for  ever  settled  and  establidiied,  as  now  they  are ;  and  that  the  said  Earl 
of  Nojfctingham,  his  heirs,  and  assigns,  lords  and  owners  of  the  said  manor  and 
premises,  and  his  and  their  farmers  and  tenants  for  the  time  being,  do,  and 
shall  for  ever  hereafter,  peaceably  and  quietly  hold  and  enjoy  the  said  manor 
and  lands  so  inclosed,  and  all  the  glebe  lands  which  formerly  lay  promiscuously 
in  the  fields,  and  are  now  inclosed  and  lie  in  any  the  grounds  or  inclosures  of 
or  in  Milton  aforesaid,  held  or  enjoyed  by  the  said  Earl  pf  Nottingham,  or  his 
tenants,  against  the  said  Dr.  Atterbury  and  his  successors,  rectors  of  the 
rectory  of  Milton  for  the  time  being,  and  freed  and  discharged  of  and  from 
all  his  and  their  claims  and  demands  for  or  concerning  any  of  the  said  glebe 
lands. 

And  it  is  also  further  ordered,  &c.  that  the  aforesaid  customary  yearly  rents 
or  payments  of  20 «.  3/.  and  68,  Sd.  for  the  lands  aforesaid,  called  Ten  Pound 
Close,  Great  Pasture,  and  Lady  Mead,  shall  be,  and  are  hereby  settled  and 
established ;  and  that  the  said  Earl  of  Nottingham,  his  heirs  and  assigns, 
lords  and  owners  of  the  said  closes  and  grounds,  and  the  tenants  and  farmers 
thereof,  shall  ever  hereafter  respectively  hold  and  enjoy  the  said  closes  and 
grounds  (excluding  those  before  excluded)  freed  and  discharged  of  and  from  the 
payment  of  any  manner  of  tithes  for  the  same,  save  and  except  only  the  said 
yearly  rates. 

And  it  is  further  ordered,  that  the  said  Earl  of  Nottingham  do  forthwith 
set  out,  convey,  and  assure,  unto  or  to  the  use  of  the  said  Dr.  Atterbury  and 
his  successors,  rectors  of  Milton,  lands  in  the  said  manor  of  the  yearly  rent  of 
15/.  (and  until  such  settlement  that  he  do  pay  the  said  15/.  yearly)  and  whidi 
lands,  when  so  set  out,  are  to  be,  and  by  this  court  are  declared  and  decreed  to 
be,  for  and  in  lieu  and  full  satisfaction  and  discharge  of  the  bam,  and  the 
commons,  and  pasturage  in  the  meadows,  pasture  lands,  and  fields  of  Milton,  fat 
four  horses,  ten  beasts,  and  thirty  sheep,  and  of  all  other  commons  and  pas- 
turage claimed  or  pretended  to  by  the  said  Dr.  Atterbury*s  bill,  and  in  lieo 
and  satisfaction  of  all  the  glebe  lands  of  or  belonging  to  the  said  rectoiy,  which 
are  intermixed  with,  or  lie  promiscuously  in  or  amongst  the  lands  or  grounds 
of  or  belonging  to  the  said  Earl  of  Nottingham  or  his  tenants^  and  of  all 
claims  and  demands  which  he  shall  or  may  have  or  claim,  for  or  upon  the 
account  of  the  said  bam,  commons,  and  glebe  lands. 

And  it  is  further  ordered,  that  a  commission  do  issue,  under  the  seal  of  tbb 
court,  for  setting  out  the  two  acres  called  Buckingham  Way,  and  also  the  lands 
of  15  /.  a- year  ^ue,  to  be  conveyed  as  aforesaid. 

And  it  is  further  ordered,  that  the  said  Dr.  Atterbury  and  his  successors, 
rectors  there,  shall,  for  ever  hereafter,  hold  and  enjoy  the  several  lands  and 
grounds  heretofore  inclosed  and  set  out,  and  now  hdid  and  enjoyed  by  him,  for 
and  as  the  glebe  of  the  said  rectory,  or  in  lieu  thereof ;  and  shall  also  hold  and 
enjoy  the  said  dove-house,  and  the  tithes  in  kind,  or  the  close  called  Little 
Ham,  and  the  said  yearly  customary  payments  in  lieu  of  tithes,  and  for  the  said 
close  called  Ten  Found  Close,  Great  Pasture,  and  Lady  Mead,  as  aforesaid. 
And  it  is  fuzther  ordered^  that  the  said  Bvl  o£  NoltiDgfaam  and  H.  Stafod, 

do 
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do  pay  to  Dr.  Atterbuy  all  such  arrears  of  tithes  in  kind  of  Little  Ham^  and 
of  tne  said  annual  rents  and  customary  payments  aforesaid,  and  of  the  ancient 
commons  claimed  by  his  bill^  after  the  rate  of  5/.  a-year^  and  40  s.  a-year  for 
the  dore-house,  as  demanded  by  the  bill. 

But  as  to  the  thirty  loads  or  jogs  of  hay,  and  the  cottage,  alleged  by  his 
bill  to  be  built  on  the  freeboard  of  the  homestall  of  the  parsonage- yard,  and 
the  pretended  parcel  of  glebe  called  Chapel  Close,  and  the  orchard  taken  out 
of  the  Chapel  Close  for  the  said  cottage,  and  also  the  Sawpit  Yard,  and  other 
the  matters  claimed  by  his  biU,  and  for  which  there  is  no  decree,  there  not 
iqppearing  any  right  to  the  court  for  the  same,  the  bill  is  to  be  dismissed  with- 
out any  costs. 

And  it  is  further  ordered,  &c.  that  a  perpetual  injunction  do  issue  for 
establishing  the  indosures  aforesaid,  and  for  staying  the  action  of  ejectment 
brought  by  the  said  Dr.  Atterbury,  and  all  other  actions  and  suits  that  may  be 
hereafter  brought  by  him  or  his  successors,  for  recotering  any  of  the  glebe 
lands  of  the  rectory,  which  lie  intermixed  with  or  amongst  any  other  lands  or 
inclosures  of  the  said  Earl  of  Nottingham  and  his  tenants,  or  touching  any 
other  matters  settled  by  this  decree  ;  and  it  is  referred  to  the  deputy  remem- 
brancer to  take  the  second  account,  and  to  report  the  same  to  the  court. 

And  the  said  defendant,  the  Earl  of  Nottingham,  is  to  pay  to  the  plaintiiF, 
Dr/ Atterbury,  60/.  for  his  costs. 

Wm.  Montagv. 
Edw.  Atktns. 
Wm.  Gbbooby. 
Thob.  Stbbbt. 

In  pursuance  of  the  said  order,  a  comnussaon  issued  forth,  under  the  seal  of 
this  court,  for  setting  out  and  ascertaining  the  said  two  acres  called  Bucking- 
bam  Way,  and  the  said  lands  of  15/.  a-year  value,  directed  to  several  com- 
missioners i  in  purstiance  of  which,  six  of  the  commissioners  returned  the  said 
commission  and  certificate  annexed,  dated  the  2d  of  February,  in  the  second 
year  of  James  II.  certifying  that  the  lands  set  out  for  glebe  by  the  Earl  of 
Nottingham,  called  Betts  his  Home,  and  the  three  acres,  one  rood,  and  five 
poles,  in  Thomas  Rents  his  Home,  do  amount  to  the  value  of  15/.  a-year. 

And  also,, in  pursuance  to  the  said  order,  the  deputy-remembrancer  made  his 
report  touching  the  arrears  of  tithes. 

And  upon  bearing  counsel  on  both  sides,  and  reading  the  said  commissioners 
certificate,  and  also  the  deputy-remembancer*s  report, 

It  was  ordered  by  the  court,  that  the  said  certificate  do  stand,  and  is  hereby 
ratified  and  confirmed ;  and  that  the  lands  mentioned  in  the  same,  be  held  and 
enjoyed  by  the  said  Dr.  Atterbury  and  his  successors,  rectors  of  Milton  afore> 
said,  for  the  time  being,  for  ever  hereafter,  for  and  in  lieu,  and  full  satisfaction 
and  discharge  of  the  bam,  and  the  commons,  and  the  pasturage  in  the 
meadows,  pasture  lands,  and  fields  of  Milton  aforesaid,  for  four  hones,  ten 
beasts,  and  thirty  sheep,  and  of  all  other  commons  and  pasturage  claimed  or 
pretended  to  by  the  said  Dr.  Atterbmy's  bill,  and  in  lieu  and  satisfaction  of  aU 
the  glebe  lands  of  or  belonging  to  the  said  rectory,  which  are  intermixed  with, 
or  lie  promiscuously  in  or  amongst  the  lands  or  gounds  of  or  belonging  to  the 
said  Earl  of  Nottingham,  or  his  tenants,  in  Milton  aforesaid,  and  of  all  claims 
or  demands  which  the  said  Dr.  Atterbury  or  his  successmrs,  rectors  of  Milton, 
shall  or  may  have  or  claim  for  or  upon  the  account  of  the  said  bam,  commons, 
or  glebe  land,  according  to  the  purport  and  effect  of  the  said  decree. 

And  it  is  further  ordered,  that  the  deputy-remembrancer*s  certificate  do 
stand,  and  hereby  is  ratified  and  confirmed ;  and  that  the  said  Earl  of  Notting^ 
bam  do  forthwith  pay  to  the  said  Dr.  Atterbury  351/.  0«.  10 d,  mentioned  in 
the  said  certificate  to  be  due  unto  him* 

Enw.  Atxtn8« 
Tho8.  Jbnnbb, 
R.  Hbath. 
Chb.MuiTok. 
M  N  2  T.  36 
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y^^^  Tr.  36  Car. 2.  Cane.    Bonsey  v-  Lee.    [I  Vera.  £47.] 

Impropriator  of  "VXTHERE  there  b  no  vicarage  endowed,  the  impropriator  of  the  small  tithes 
the  small  tithes  "  ^  is  bomid  to  maintain  a  priest ;  and  upon  an  information  by  the  attorney 
bound  to  main-  general  for  that  purpose,  the  King  may  assign  to  the  curate  such  an  allowance 
^ere  So^kai-  ^  proportion  of  the  small  tithes,  as  he  shall  think  fit :  but  otherwise  it  is,  when 
raije  endowed  •  *^^  vicar  is  endowed,  though  but  of  never  so  small  a  matter.  The  case  of  The 
and  in  such  case  King  and  Sutton  in  the  King's  Bench  was  cited. 

the  King  may 

assign  to  the  carate  sack  proportion  of  the  small  tithes  as  he  thinks  fit.    Otherwise  where  there  is  an  codov- 

ment,  though  never  so  smalL 

M.  36  Car.  2.    Scacc.     CoUerell  v.  Athrop  and  others.   1  Wood,  235. 

Gloucestershire,  20th  November,  1 684. 

A  &rro  modui  'T^HE  bill  stated  that  the  defendant  Sprigg,  derk,  being  seiaed  of  several 
denied  on  the  -I-  closes  of  pasture,  called  Middle  Norton,  lying  in  the  parish  of  Weston 
ground  that  the  Subedge,  in  the  county  of  Gloucester,  by  indenture,  dated  the  twentieth  of 

??*^J!!!       October,  in  the  twenty-ninth  year  of  his  present  Maiesty,  demised  the  aatne  to 

tum  was  en-         ,       *..«•        it*^  t*^  '^i        i.'..  i 

dence  that  it       ^"^  plamtm,  to  hold  for  twelve  years,  at  two  hundred  and  sixty  pounds  a-year, 

could  not  have    tithe  free ;  that  in  lieu  of  tithes  for  the  said  farm,  there  was  a  composition  or 

been  an  ancient  rate  tithe  of  twelve  pounds  three  shillings  and  six-pence,  payable  half-yeariy 

agreemenu         ^  j^jg  rector  of  Weston  Subedge,  being'the  proportion  for  tibat  farm ;  the  farm 

called  Upper  Norton  and  Lower  Norton,  lying  within  the  said  parish,  paying 

the  remainder  to  make  up  the  modus  or  ancient  composition  of  sixty  pounds 

»-year ;  that  the  other  defendant  Athrop,  clerk,  being  rector  of  the  said  parish, 

and  well  knowing  the  customs  to  be  as  aibresaid,  for  several  years  had  received 

the  ancient  modus  of  sixty  pounds  a-year  for  the  said  three  Nortons,  and  still 

did  receive  the  same  from  Lower  Norton  -,  the  proportion  being  thirty-oDe 

pounds  seventeen  shillings  and  sixpence,  and  for  Upper  Norton  fifteen  pounds 

nineteen  shillings ;  yet  to  reap  advantage,  he  did  endeavour  to  set  aside  the 

said  ancient  composition,  and  threatened  to  sue  for  tithes  in  kind.     The  plain- 

tiflf  therefore  prayed  that  the  defendant  Athrop  might  answer  the  premises ; 

that  the  ancient  composition  of  sixty  pounds  a-year  might  be  estaUished  by  the 

decree  of  this  court ;  that  the  plaintiff  might  examine  his  witnesses  for  the 

preservation  of  their  testimonies ;  and  that  an  injunction  might  be  awarded  to 

stay  the  defendant  Athrop  from  proceeding  at  law  for  treble  damages. 

The  defendant  Athrop  answered,  and  believed  the  plaintiff  had  been  tenant 

and  occupier  of  Middle  r^orton,  as  in  the  bill  is  mentioned  ;  but  what  title  the 

defendant  Sprigg  had  made  to  him  concerning  the  same,  he  knew  not,  nor  of 

any  modus  or  customary  payment  of  sixty  pounds  a-year  for  the  tithes  of  the 

three  Nortons,  or  of  the  tw^ve  pounds  three  shillings  and  six-pence,  for  or  as 

a  proportionable  rate  for  Middle  Norton ;  that  the  said  three  Nortons  laid  in 

the  parish  of  Weston  Subedge,  of  which  he  had  been  rector  for  sixty  years 

past,  being  presented  by  Loni  Say  and  Sde,  who  was  the  owner  thereof;  that 

ne  knew  not  of  any  modus  dtdmandi,  or  customary  rate  of  sixty  pounds  a-year, 

or  any  other  sum  in  lien  of  tithes  in  kind  payable  for  the  three  Nortons  when 

ploughed  or  sowed,  or  at  any  other  time ;  or  that  any  silch  rate  was  anciently 

received  by  the  rectors  there ;  and  denied  that  there  had  been,  time  out  of 

mind,  twelve  pounds  three  shillings  and  sixpence,  or  any  other  sum  paid,  either 

as  parcel  of  the  said  sixty  pounds  a-year,  or  otherwise,  as  a  modus  for  the  tithes 

of  Middle  Norton  ;  and  if  any  such  payment  of  sixty  pounds  a-year  had  been 

paid,  he  believed  the  same  was  by  some  temporary  composition  or  agreement 

between  the  rectors  and  the  owners  of  the  said  three  Nortons ;  and  that  the 

greatness  of  the  pretended  modus  is  an  evidence  against  itself)  for  that  the 

tithes  in  the  time  of  King  Richard  the  First  would  not  be  worth  half  so  much ; 

and  therefore  the  said  sixty  pounds  a-year  could  not  be  a  perpetual  modus. 

The  court  declared,  that  so  large  a  modus  or  composition  of  sixty  pounds 

a-year  could  not  be  anciently,  or  time  out  of  mind,  the  full  yeariy  vbXuc  of 

>  the 
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the  said  three  Nortons,  when  the  same  were  improved  hy  a  long  indosore 
thereof,  and  immediately  before  the  late  ploaghiog  thereof,  not  exceeding 
three  hundred  pounds  a-year,  the  tithes  included.  And  upon  producing  divers 
ancient  deeds  and  leases,  it  appeared  that  M.  Hinmer,  the  rector  of  Weston 
Subedge,  on  the  eleventJi  of  December,  in  the  tenth  year  of  Queen  Elizabeth^ 
demised  the  whole  rectory  to  one  W.  Hodges  for  eighty  years,  at  the  rent  of 
thirty-one  pounds  a-year  ^  and  that  the  assignees  of  the  said  W.  Hodges^  by 
indenture  dated  the  fourteenth  of  July,  in  the  first  year  of  King  James,  de- 
mised the  tithes  of  the  said  three  Nortons  (except  the  Grove  l£ere)  to  Sir 
Richard  Fines,  the  then  owner  of  the  same,  in  consideration  of  one  hundred 
pounds  fine,  and  at  the  rent  of  sixty  pounds  a-year ;  which  term  was  after- 
wards, by  another  indenture  of  the  tenth  of  February,  in  the  sixth,  year  of 
King  James,  in  consideration  of  fifity-six  pounds  thirteen  shillings  and  four- 
pence,  enlarged  to  continue  to  the  end  of  Hinmer*s  lease  at  the  like  rent  of 
sixty  pounds  a-year ;  which  the  court  conceived  to  be  the  first  rise  or  ground 
of  the  said  pretended  modus  ;  and  that  the  same  was  but  a  temporary  compo- 
sition ;  wherefore,  upon  full  debate  of  the  matters. 

The  court  declared  that  they  saw  no  reason  to  relieve  the  plainti£F  upon  his 
said  bill  5  the  said  pretended  modus  being  in  no  ways  binding  upon  the  defend- 
ant ;  and  thereupon  (»dered,  that  the  d^endant  Athrop  shall  be^  and  is  hereby 
dismissed  this  courts  with  costs. 

Wic.  Montagu. 

£dw.  Atkyns. 

Wm.  Gbeooky. 

Rob.  Wright. 
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COTTERSLL 

V. 

ikTBRO? 

AND  OTHERS. 


In  the  parish  of 
St.  John's,  in 
the  IsleofTha- 
nel»  tithes  for 
the  herbage  of 
arable  lands  are 
bj  custom  due 
to  the  vicar  for 
the  same  year 
m  which  toe  said 
lands  have  been 
sowed  with  com. 


M.  1  Ja.  2.  Scacc.     Tumor  v.  Payne  and  another.  [1  Wood,  239']  J 685. 

Kent,  19th  November,  1685. 

I 

THE  bill  stated  that  the  defendants  then  were,  and  for  the  space  of  ten 
years  last  past  had  been  owners/ occupiers,  pr  proprietors  of  several  farms 
and  lands  in  the  parish  of  St.  John*s,  in  the  Isle  of  llianet,  in  the  county  of 
Kent  5  that  the  tithes  of  wheat,  barley,  oats,  rye,  pease,  beans,  and  other  grain, 
belonged  to  the  parsonage  impropriate  of  Salmerton,  and  that  the  tithe  of  hay, 
of  the  herbage  of  land,  of  orchards,  gardens,  wool,  calves,  lambs,  and  other, 
small  tithes,  belonged  to  the  vicar  of  the  said  parish  of  St.  John's;  that  the 
plaintiff  for  severafyears  past  had  been  farmer  of  the  rectory  of  Sahnerton,  and 
was  abo  entitled  to  the  vicarial  tithes  aforesaid ;  that  the  defendants  refused 
to  discover  their  farms,  and  to  shock  their  com  as  the  custom  was,  and  had 
hindered  him  taking  the  tithes  thereof. 

The  defendant,  William  Payne,  said,  that  he  had  been  occupier  of  a  farm  in 
St.  John  s  caUed  Twenties,  and  admitted  that  both  the  great  and  the  small 
tithes  of  that  farm  belonged  to  the  plaintiff,  but  denied  that  there  were  any 
tithes  due  for  the  herbage  pf  any  arable  lands. 

The  defendant,  Elizabeth  Payne^  said,  that  she  was  occupier  of  a  farm  called 
Shonken  Dean,  in  Saint  John*s,  and  also  of  a  messuage  and  farm  there,  and 
that  the  com  tithes  of  each  farm  belonged  to  the  plaintiff,  but  denied  that  any 
tithe  of  herbage  was  due  for  any  arable  lands. 

Upon  reading  the  proofs,  and  upon  debate  of  the  matters  as  to  the  tithes  de- 
manded by  the  plaintiff  of  the  herbage  of  arable  grounds  in  the  same  year  after 
the  com  is  earned  off,  and  while  the  same  remain  fallow  ground,  for  which  the 
defendants  by  their  answers  deny  any  tithe  to  be  due,  the  court  directed  a  trial 
to  be  had  upon  this  issue,  viz.  "  Whether  by  custom,  time  out  of  mind  used, 
**  tithe  herbage  of  arable  lands,  within  the  said  parish  of  St.  John  the  Baptist, 
**  w^re  due  to  the  impropriator  of  Salmerton,  or  the  vicar  of  St.  John  the  Bap- 
tist, for  the  same  year  in  which  it  has  been  sown  with  com  ?** 
A  trial  was  accordingly  had ;  wherein  a  verdict  was  given, ''  that,  time  out 
of  mind,  tithes,  or  a  composition  or  payment  for  and  in  the  name  or  lieu  of 
tithes,  had  been  paid  for  the  herbage  of  arable  lands,  within  the  said  parish 
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^'  of  St.  Jobn  the  Baptist^  to  the  proprietor  of  SalmertoD,  or  vicar  of  St.  John 
''  the  Baptist,  for  the  same  year  in  which  the  said  lands  had  heen  sown  with 


"  com." 


This  cause  came  on  to  he  heard  the  twenty-first  of  April,  1687,  hoth  hi  re- 
lation to  the  plaintiff's  demand  of  tithe  herbage,  as  abo  for  his  other  demands 
in  the  bill  for  tithes  due  from  the  defendants  -,  and. 

Upon  reading  the  said  decree,  and  the  return  of  the  postea  upon  the  said 
trial. 

It  is  ordered  and  decreed  by  the  court,  that  the  defendants  shall  account  for, 
satisfy,  and  pay  to  the  plaintiff  the  tithe  of  herbage,  and  all  other  tithes  and 
titheable  matters  due  from  them  respectively  to  the  plaintiff  to  the  time  of 
exhibiting  his  bill  -,  and  it  is  hereby  referred  to  the  deputy  remembrancer  to 
take  the  said  account.  (1) 

(1)  No  costs  mentioned* 


1686. 


A  prohibitioQ 
was  granted 
upon  a  sng- 


ing  IB  any  such 
orchard. 


H.  2  Ja.  2.  B.  R.     Hill  v.  Harris.  [2  Show.  460,] 

PROHIBITION  on  a  suggestion  of  a  tnodus  laid  by  way  of  custom,  for  a 
groat  to  be  paid  for  every  hogshead  of  cider,  or  two  shillings  per  cumum  in 
lieu  of  all  tithes,  of  all  grain  and  fruit  in  any  such  orchard  growing :  and 

S^tom  to  nay  a  ^^o'^®''  ostom  of  the  parson's  having  the  sole  milking  and  milk  of  all  our 

modMM  of  a  groat  Diilch  kine,  for  so  many  weeks  after  Midsummer,  and  so  many  weeks  after  Mi- 

for  ertry  hogs-    chaelmas,  in  lieu  of  aU  tithes  of  milk :  and  we  suggested  the  statute  of  un- 

head  of  cider,      provement  as  to  part. 

oT^'P^tvMum      Upon  this  suggestion  I  prayed  a  prohibition  to  a  libel  in  the  court-christiao, 

tith^^ofaJlsrain  ^^^  ^^thes  quoad  hoc;  and  upon  debate  it  was  granted. 

and  fruit  grow-        Mr.  PoUexfm  ex  adverso. 

I  argued  that  a  prohibition  may  be  granted  as  to  part,  is  every  day*s  prac- 
tice, and  so  Is  the  case  of  Lush  v.  W€bb{\),  in  which  there  is  another  case 
cited  to  have  been  so  adjudged  the  term  precedent ;  and  as  to  the  last  part 
nothing  can  be  said,  but  we  must  have  a  prohibition  quoad  the  part;  and 
nothing  was  said  against  it. 

And  as  to  the  first  I  argued,  that  it  must  be  agreed,  that  if  the  soil  of  an 
orchard  he  sown  with  any  kind  of  grain,  tithes  shall  be  paid  of  the  fhnt  trees 
and  the  grain  both ;  and  so  is  2  Inst.  65.  a.  because  they  are  of  several  natures 
and  kinds,  but  yet  this  modus  is  good.  This  is  different  from  what  is  by  law 
due  of  common  right,  and  it  is  that  which  can  never  turn  to  a  non  decimando, 
but  is  as  perdurable  as  the  claim  of  tithes.  It  is  certain  enough  5  we  fix  it  in 
a  certain  tenement ;  and  this  is  as  certain  as  any  modus  whatsoever  that  is  in 
lieu  of  any  particular  grain,  because  that  may  be  sown  sometimes  in  one  place, 
sometimes  in  another  3  or  that  of  the  shoulder  of  a  deer,  or  two  diillings,  in 
Cowpers  case  (2),  and  agreed  to  be  good  if  the  park  be  continuing,  though 
never  a  deer  be  killed  in  the  year;  or  that  of  Dr.  Crrant*s,  of  so  much  per 
pound  for  rent  of  houses  in  St.  Martin's  Le  Grand  (3),  which  may  sometinies 
be  higher,  and  sometimes  lower.  It  is  as  certain  as  a  common  to  be  taken 
this  year  in  one  acre,  and  the  next  year  in  another  acre,  unto  which  another 
prescription  may  be  made ;  and  so  may  a  man  have  such  a  moveable  inherit- 
ance, as  one  of  two  manors  changeably  every  year ;  so  that  the  objection  of 
the  uncertainty  here  cannot  have  much  weight :  a  modus  may  be  for  a  garden 
or  orchard,  which  shall  cease  i^en  converted  into  arable  $  and  if  a  penny  may 
be  paid  for  the  fruit  and  herbs,  two-pence  may  be  paid  both  for  the  fhiit  and 
gram.  Reynolds* 9  case.  By  13  Rep.  14.  it  appears  that  in  all  moduses  no 
respect  is  to  be  given  to  the  value  of  what  is  yielded  in  satisfaction  of  tithes. 
If  a  modus  be  for  hay  in  Black  Acre,  and  the  party  sow  the  same  with  com 
seven  years  together,  that  does  not  destroy  the  modus,  but  whensoever  it  shaH 
be  made  into  hay,  the  modus  shall  be  in  force.  Bronvt's  case.  (4)  So  if  a  pre- 
scription be  for  a  modus  of  an  orchard  or  garden,  and  it  ceases  to  be  snch,  the 


(1)  Ante,  447. 


(9)  Ante,  ?40. 
(4)  Aftti,  203. 


(5)  Ante,  «««. 


modus 


TITHE  CASKS. 

modus  shall  cease  and  the  tithes  be  paid  in  kind  $  but  if  it  afterwards  be  re- 
stored to  an  orchard  or  garden  again^  the  modus  shall  be  paid ;  this  is  agreed 
in  the  case  of  Cooper  y.  Andrews, (l)  from  whence  it  may  be  inferred,  that  if 
so,  the  prescription  is  good  enough  in  any  orchard,  because  if  it  cease,  the 
tithe  in  kind  is  to  be  paid  in  any  orchard,  that  is,  so  long  as  it  continues  such  : 
grain  growing  in  hujusmodi  pomario  is  so  long  as  it  is  pomarium. 

We  had  a  prohibition,  and  ordered  to  declare  thereon,  and  upon  it  issue  was 
taken. 

(1)  AnU,  se40. 

H.  2  Ja.  2.  Scacc. 
Wardell  and  others  v.  Squire  and  others.   [1  Wood,  246,] 

Yorkshire,  1  Ith  February,  1686. 

THE  bill  stated  that  C.  Tanckred,  of  Whixley,  was  seised  of  the  inheritance  An  iasoe  was 
of  the  tithes  of  com,  of  arable  land,  of  meadow,  and  pasture  of  Green-  di*iectcd  to  try 
hamerton,  in  the  county  of  York,  and  of  the  small  tithes  of  the  said  township ;  !![Jf  .^..,  "ff« 
that  by  indenture  dated  the  eighth  of  November,  in  the  thirty-nitb  year  of  pay  t^d,  an  ox- 
Charles  the  Second,  he  let  to  the  plaintiffs  the  great  and  small  tithes  within  pang  per  mwum 
the  said  township,  to  hold  for  twelve  years,  at  forty-two  pounds  a-year  j  and  '?  '^'U  satisfac- 
tbat  by  the  said  indenture  the  said  nlaintiffs  became  entitled  to  all  the  said  ^!^  ^ota^  the 

..^1       •'  '^  tithes  of  hay, 

'^'"^-  herbage,  and 

llie  defendants  said  they  believed  that  C.  Tanckred  was  seised  in  fee  of  the  agistment  of  all 

tithes  of  com,  but  not  of  meadow  or  pasture,  within  the  said  township  $  and  the  roeadow  and 
that  a  modus  decimandi  of  a  half-penny  a  year  for  an  oxgang  had  been  cus-  pMture  grounds 
tomarily  paid  in  fiill  satisfaction  of  all  the  tithes  of  hay,  herbage,  and  i^st-  ^.""natown- 
ment ;  that  the  said  C.  Tanckred  was  not  seised  of  smiall  tithes,  but  that  the      ^ 
vicar  of  Whixley  had  right  to  some  part  of  them,  and  that  they  had  paid  the 
same  to  him,  and  tendered  the  other  tithes,  according  to  the  custom,  to  the 
plaintiff. 
A  trial  at  law  was  directed  upon  this  issue,  viz.  *'  Whether  there  be  a  cus- 
tom within  the  township  of  Greenhamerton,  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  that  a  half -penny  an  oxgang  per  annum  ought  to 
"  be  paid  in  full  satisfaction  for  all  the  tithes  of  hay,  herbage,  and  agistment  of 
"  all  the  meadow  and  pasture  grounds  within  the  said  township,  or  not  ?**     The 
other  naatters  in  the  cause  to  be  reserved  till  the  said  trial  shall  be  had. 

A  trial  was  accordingly  had  3  and  upon  full  evidence  given  on  both  sides,  a 
verdict  was  given  for  the  plaintiff,  that  there  was  no  such  modus, 

I'he  court  therefore  decreed,  that  the  defendants  do  pay  to  the  plaintiff  the 
values  of  their  respective  tithes  of  all  com  and  grain,  meadow  and  pasture 
ground,  together  with  all  their  small  tithes  happening  and  arising  upon  the 
premises  in  question  for  the  time  demanded  by  the  bill. 


£•  2  Ja.  2.  Scacc. 
To%misoti,  D.D.  v.  Hungerford,  Kt.     [I  Wood,  24?.] 

Wiltshire,  6th  May,  1686. 

THE  vicar  of  Bremhill,  in  the  county  of  Wilts,  demanded  tithes  in  kind  for  A  fnaduj  of  SOt. 
the  lands  which  the  defendant  held  within  the  manor  of  Cftdenham,  in  «-year  to  tlie 

the  said  parish.  S^euo'ST^' 

The  defendant  pleaded  a  modus  of  twenty  shillings  a-year  in  lieu  of  all  man-  i^thes  arismg 

ner  of  tithes  within  the  said  manor,  and  the  demesne  lands  thereto  belonging,  within  a  manor. 
On  the  third  of  Febraary  last  it  was  ordered,  that  the  defendant  should  take  and  the  demesne 

out  a  commission,  and  appear  gratis ;  and  by  another  order,  made  the  first  in-  '^^>  thereto 

stant,  the  depositions  taken  in  the  court  of  chancery  were  to  be  made  use  of  ***°°g'"8* 

at  the  hearing. 
On  reading  the  depositions  and  ancient  acquittances  for  the  said  i7f(M/ir9  of  twenty 

shillings  a-year  payable  in  lieu  of  all  tithes  for  the  said  manor  of  Cadenham, 

The 
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]  686.  The  court  declared  the  defendant  to  have  well  proved  his  modnMt  «nd  ordered 

TowNftoN      that  the  said  hill  he  dismissed  without  costs,  aixm  the  defendant  paying  to  the 
^  plaintiff  the  arrears  of  the  modm  of  twenty  shillings  a  year. 

HUKOEBWRD.     f  ^  AtKYNS,  C.  B. 

Jenkeb^  B. 
Heatb^  B. 

M.  2  Ja.  2.  B.  R,    Jmn.    [Comb.  291.] 

Prohibition  was  1M[OTION  for  a  prohibition  on  a  libel  for  tithes,  and  suggests  letters-patent 
denied  on  a  sug-  i-^-l-  of  Queen  Elizabeth,  and  a  title  under  them,  &c.  and  for  that  the  leitets- 
gestion  of  a  title  patent  are  conusable  at  common  law  j  but  it  was  denied  by  the  court,  because 
wld  tfcluhey"*  ^^^  ^*^®  conusance  of  the  principal  matter,  and  consequently  of  the  patent. 
are  connsable  bj  the  common  law,  lor  having  conuMmce  of  the  principal  matter,  they  haTe  conaeqiiently  of 
the  patent. 

1687.  H.  3  Ja.  2.  B.  R.    Buckuxn-th  v.  Salmon.    [Comb.  43.] 

Wljerethecoort  ^OlTHBTHER  a  prohibition^  the  court  was  divided,  therefore  no  prohi- 

is  divided  no         ^^     bition. 

prohibition.  ♦ 

Tr.  3  Ja.  2.    Scacc. 
CMtty  V.  Reeve.    [1  Wood,  251,]    Bunb.  20,     1  Rayn.  67. 

Surry,  2d  June,  1687. 

The  manner  of  ^T^HE  plaintiff,  as  executrix  to  her  husband,  who  was  farmer  of  the  tithes 
paying  the  titlic  A  within  the  rectory  of  Famham,  in  Surry,  under  Sir  Thomas  Vernon,  the 
^^  •ISr'f'V'^*  impropriator  of  the  said  rectory,  filed  her  bill  to  be  rdieved  for  tithes  in  kind 
bfiiu  in  the*™*  ^^  \iOT^,  Stating  a  particular  manner  of  taking  the  tithe  of  the  same,  according 
coantj  of  Surry,  ^  ^  custom  in  the  parish,  viz.  that  the  occupier  should  set  out  every  tenth  row 
isthattheoccu-  or  hill  of  hops,  without  any  frauds  and  as  they  arise,  before  the  same  are 
pier  shall  set  out  gathered,  or  the  bmds  thereof  cut. 

©rSl**^? h*  ^^  ^^  defendant,  by  his  answer,  admitted  the  custom  to  be  to  set  out  every 
without  any'^'  ^^°^  bill^  but  alleged,  that  the  custom  also  was  for  the  occupier  to  cut  the  tithe 
fraud,  as  they  hills,  at  the  same  time  with  his  own,  and  to  strip  the  binds  and  hops  from  off 
arise,  before  the  the  poles  and  lay  them  upon  such  tenth  hill,  from  whence  the  fanner  was  to 
'rf™**'h^-**S'"  rcnio^c  them  in  a  convenient  time,  and  pick  them  elsewhere, 
thcreofcut  -"Sit  "^^  plaintiff  replied  j  and  witnesses  were  examined, 
the  court  de-  Upon  hearing  counsel  on  both  sides,  and  on  reading  several  of  the  deposi- 

Glared  that  tions  taken  in  the  cause,  the  court  decreed  as  follows.  It  fully  appearing  to 
where  there  was  the  court,  that  the  custom,  usage,  or  practice  of  paying  tithe  hops^  in  that 
iT  tith  °?h^'  P^^^>  ^^^  above  sixty  years  past,  hath  been,  that  the  impropriator,  or  his  lessee, 
ought  to  be  paid  ^^  ^^  ^^  tAik^  row  when  equal,  or  else  the  tenth  hul }  that  the  same  hare 
inkuid.vts.  the  ^^^  ^^^  Standing,  with  the  hop-binds  uncut;  that  the  impropriatcH*,  or  bis 
tenth  part  of  the  lessee,  or  agents,  have  always  had  convenient  time  to  come  and  cut  the  binds 
^vhole  after  and  pick  the  hops  upon  the  grounds  $  and  it  fiirther  appearing,  that  if  Uie 
picking.  owner  of  the  hops  should  take  down  the  poles  and  cut  the  bin£  of  the  tithe 

hops,  when  he  cuts  his  own,  the  tithe  of  hops  would  be  much  prrindiced  and 
made  worth  little  or  nothing,  it  being  the  nature  of  hops  to  spoil  if  they  lie 
twenty-fout  hours  upon  the  ground,  before  they  are  picked,  and  it  being  im- 
possible for  the  impropriator,  or  his  lessee,  or  agents,  to  have  persons  to  pick 
the  tithe  hops  of  the  whole  parish,  who  genercdly  pick  all  together,  and  have 
very  great  quantities  growing,  before  they  are  spoiled,  in  ease  the  owner  should 
cut  the  binds  of  the  tithe  hops  when  he  cuts  Ate  other  nine  parts.  And  the 
court  was  of  opinion  and  declared  the  said  custom,  usage  and  practice  to  be 
reasonid>le  and  fitting  to  be  observed ;  and  the  court  also  declared,  that  in  case 
there  was  not  any  such  usage,  the  tithe  of  hops  ought  to  be  paid  in  kind,  w. 
the  tenth  part  of  the  whole  after  picking.  ( 1 ) 

(1)  ^  Bate  vi  S^cicilctii^  Bunb.  SO. 

Whereupon 


it 

<€ 
it 
tt 
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WherenpOQ  it  is  ordered,  adjudged,  and  decreed  by  the  court,  that  the  de^ 
iendant  shall  accoant  for  and  pay  to  the  plaintiff  the  haJX  value  of  the  tithes,  or 
tenth  part  of  the  hops,  which  he  bad  erowing  within  the  said  parish  of  Fam- 
ham,  in  and  during  the  time  in  the  bill  set  forth  \  and  that  it  be  referred  to  the 
deputy  remembrancer  to  take  the  said  account. 

The  dq>uty  remembrancer,  on  the  22d  of  June,  1688,  made  the  following 
report,  "  Li  obedience  to  an  order  of  the  court  made  the  9th  of  June,  1687, 1 
have  examined  the  matters  thereby  to  me  referred,  and  find  that  the  defend- 
ant was  occupier  and  possessor  of  six  acres  and  an  half  of  land  weU  planted 
with  hops,  for  the  year  before  the  bill  exhibited ;  and  that  he  had  more  than 
two  loads  of  hops  growing  thereon  in  the  said  year,  every  load  consisting  of 
"  twenty  handred  weight,  and  every  hundred  weight  was  worth  five  pounds, 
*'  and,  allowing  liberally  for  the  picking  and  drying,  the  tithe  thereof  was  well 
'*  worth  fifteen  pounds  $  and  I  find  by  the  proofs,  that  the  plaintiff  stript  and 
"  carried  away  half  a  hundred  weight  of  the  said  hops,  which,  according  to  the 
''  rate  aforesaid,  comes  to  twenty-five  shillings,  which  being  deducted  out  of 
"  the  aforesaid  fifteen  pounds,  the  rest  will  remain  due  to  the  plaintiff." 
And  the  said  report  was  confirmed. 

£dw.  Atktws. 
Rich.  Heath. 
Cha.  Inglbby. 
j.  rothrbham. 

H,  4  Ja.  2.  Scacc.    Umfreville  v.  Hodges  and  others.    [1  Wood,  25S.]        1688. 

London  and  Middlesex,  26th  January,  1688. 

THE  plaintiff,  as  executrix  of  the  last  will  and  testament  of  W.  Umfreville,  A  nunhu  of  J8f. 
stated,  that  her  husband,  for  twenty  years  and  upwards  before  his  death,  for  the  tithes 
was  impropriator  of  the  rectory  impropriate  of  Saint  ^tolph  without  Aldgate,  «fa  house  in 
and  entitled  to  all  tithes,  oblations,  and  Easter  offerings  within  the  said  parish  ;  mid  b 'ii^ad. 
that  part  of  the  parish  laid  within  the  city  of  London,  and  the  other  part  in  the  aqntrter,  de- 
county  of  Middlesex ;  that  the  defendants  were  occupiers  of  several  houses  creed, 
within  the  same  during  his  life- time,  and  ought  to  have  paid  their  tithes,  obla- 
tions^ and  Easter  offerings  to  him ',  but  that  the  same  not  being  paid  to  him 
they  became  due  to  the  plaintiff. 

The  defendants  appeared  and  answeredj  the  plaintiff  replied;  the  defend- 
ants rejoined  5  and  witnesses  were  examined  on  both  sides  ;  upon  reading  the 
several  depositions  taken  in  the  cause,  and  on  foil  debate,  a  trial  at  law  was 
directed,  upon  the  following  issue,  viz,  '*  whether  any  rate  or  sum,  and  what 
''  rate  or  sum  of  money,  is  payable  in  lieu  of  tithes  for  such  house  or  houses  of 
'^  the  defendants  as  lie  in  the  parish  of  Saint  Botolph  without  Aldgate,  in  the 
"  county  of  Middlesex  ?**  To  be  tried  before  the  Lord  Chief  Baron,  in  Mid- 
dlesex. 

And  as  to  the  house  of  the  defendant  Box,  the  same  being  within  the  city  of 
London,  and  his  counsel  insisting  that  the  same  was  discharged  from  the  pay- 
ment of  tithes,  it  is  ordered  by  the  court,  that  all  forther  proceedings  against 
him  shall  be  staid  till  the  said  trial  be  had,  and,  in  the  mean  time,  he  is  to  give 
a  note  to  the  plaintiff*s  attorney  of  such  grants  and  records  and  where  they  are 
to  be  found,  as  discharges  his  house  from  the  payment  of  tithes,  and  to  produce 
them  at  the  trial. 

A  trial  against  the  defendant  Thomas  Heath  was  accordingly  had  before 
the  Lord  Chief  Baron ;  and  the  jury  found  that  there  is  a  modus  oi  eighteen 
shillings  a  year  for  the  tithes  of  his  hoase  to  be  paid  by  four  shillings  and  six- 
pence a  quarter. 

The  cause  now  came  on  for  further  directions ;  and  upon  reading  the  postea 
of  the  verdict,  the  defendants*  counsel  prayed  a  new  trial ;  but  upon  reading  an 
afiidavit  on  his  behalf,  and  on  debate. 

It  is  ordered  and  decreed  by  the  court,  that  the  defendant  Heath  shall  satisfy 
and  pay  to  the  plaintiff,  or  her  assigns,  the  said  modm  of  eighteen  shillings  a 

year. 


HO DO Eft. 
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1 688.        year>  viz.  four  shilliDgs  and  six-pence  a  quarter^  for  the  tinie  he  hath  been  occn- 
vM^ft^TiLLB    pier  of  the  said  house^  and  it  is  hereby  referred  to  the  deputy  remembrancer  to 
state  and  compute  how  many  years  the  defendant  hath  been  occupier  of  the 
said  house^  and  what  is  due  from  him  to  the  plaintiff^  both  for  the  modtu  and 
Easter  offerings. 

R.  Atkyni. 
Ed.  NxyiLL. 
N.  Lbchmkbb. 

Jos.  TUBTON. 

H.  4  Ja.  2.     Scacc. 
Grossman  v.  Goodridge,    [1  Wood,  ^4.]     1  Rayn.  66.     Bunb.  26. 

Somersetshire,  24th  February,  1688. 

If  a  defendent  ^l^HE  plaintiff,  as  vicar  of  the  vicarage  and  parish  church  of  Ban  well,  in  the 
refuse  to  appear  X  county  of  Somerset,  filed  his  bill  against  the  defendant  for  small  tithes, 
hMfrfSrhe '^^^  The  defendant,  being  duly  served  with  a  process  of  subpama,  neglected  to 
t^en  pn  con-  *PP^*r  ^  and  answer  the  said  bill,  and  being  conuuitted  to  the  Fleet,  was 
fem,  aiid  od  the  brought  up  to  the  bar  of  the  court  by  habeas  corpus,  on  the  28th  of  November 
plaintiff  making  last,  to  appear  aod  answer  the  same,  and  the  bill  being  read  to  him  the  first 
oath  of  the  va-  time,  and  he  then  refusing  to  appear  and  answer  the  same,  he  was  remanded, 
oTihe  tftS^"*te*  *^°^  brought  up  a  second  time  on  the  first  day  of  this  tenn,  and  still  refusing, 
decreed  butac-  ^^  ^^  again  remanded,  and  brought  up  a  third  time,  on  the  1st  day  of  Febru- 
cordingtoBuob.  ary  instant,  and  again  remanded,  and  brought  up  a  fourth  time  on  the  7th  day 
this  was  by  con-  of  February  instant,  on  which  day  he,  having  neither  appeared  or  answered, 
'^°^  obtained  an  order  for  time  to  Easter  Term  next,  to  answer  the  said  bill,  with- 

out oath,  unless  cause  was  shewn  to  the  contrary,  and  on  the  13th  day  of 
Februaiy,  the  plaintiff  shewed  cause,  and  prayed  the  said  bill  might  be  taken 
pro  confesso,  he,  the  plaintiff,  refusing  to  accept  the  defendant's  answer  without 
oath,  when  it  was  ordered,  that  the  order  of  the  7th  of  February  instant, 
should  be  discharged,  and  that  the  defendant  should  put  in  his  answer  by  this 
day  j  and  that  if  the  defendant  did  not  put  in  his  answer,  the  warden  of  the 
Fleet  should  attend  the  court  with  the  body  of  the  said  William  Goodridge,  on 
the  24th  of  February. 

The  defendant  not  having  put  in  his  answer  to  the  bill,  as  by  the  said  order 
he  was  directed,  the  warden  attended  with  the  defendant  accordingly,  and  it 
was  prayed,  that  the  bill  might  be  taken  pro  confesso  against  him. 

And  on  hearing  several  counsel  for  the  said  defendant,  and  what  could  be 
alleged  on  both  sides. 

It  is  ordered  and  decreed  by  the  court,  (1)  that  the  said  bill  be,  and  it  is 
hereby  taken,  pro  confesso  against  the  said  defendant. 

And  it  is  farther  ordered,  that  the  plaintiff  do  make  oath  of  the  value  of  the 
tithes  in  the  bill  charged,  not  exceeding  the  sum  of  seventy-eight  pounds  in 
the  whole  for  the  twdve  years  in  question,  which  sum,  so  to  be  made  oath  of  as 
aforesaid,  is  hereby  ordered,  adjudged,  and  decreed  (2)  to  be  paid  by  the  sold 
defendant  to  the  plaintiff  accordingly. 

(1)  The  Right  Honourable  Sir  John  Eru-  Sir  Thomas  Powell,  knight,  two  other  of  the 

ley,  knight,  chancellor  and  under  treasurer  of  barons  of  the  court. 

his  Majesty's  court  of  Exchequer,  the  Right  (f )  The  decree  was  signed  by  all  present 

Honourable  Sir  Edward  Atkjns,  knight,  lord  in  the  court,  the  chancellor,  &c. 
chief  baron.  Sir  Thomas  Jexmer,  knight,  and 


E.  4  Ja.  2,   Cane. 
Buxton  V.  Hutchinson.   [2  Vem.  46.]   2  6w.  535.    1  Eq.  Ca.  Abr.  366. 

Tithe  ore  is  not    rpH£  plaintiff*8  bill  was  to  be  relieved  for  tithe  ore  in  firassington,  a  town- 
ri"ht°  buH"*"  ^^^P  ^^'^'"  *^®  rectory  of  Blackbome,  in  the  county  of  Derby. 

particnlar  cus-         ^T  '^^  court.  Tithe  ore  is  not  due  of  common  right,  but  by  particular  cus- 
tom oolv.  torn  only ;  and  the  court  therefore  directed  ^  trial  to  be  had  at  law,  whether 

there 
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there  was  any  and  what  custom,  and  within  the  said  township,  for  the  payment        1688. 
of  tithe  ore,  with  direction  for  the  judge  to  indorse  the  postea,  how  the  custom       bvxton 
was  found  upon  the  trial  ^* 

Tr.  4Jac.  £.  Scacc.    Simpstm  y.  Hill ;  et  i  contra.    [1  Wood,  255.] 

YorksUre,  2d  July,  1688. 

THE  bill  stated,  that  W.  Pinkney,  being  seised  in  fee  of  and  in  the  rectorv  A  cottom  that 
or  parsonage  impropriate  of  Fishlake,  in  the  county  of  York,  and  of  all  the  owners, 
tithes,  both  great  and  small,  to  the  said  rectory  belonging,  by  indenture,  dated  ^"uen  and  oc^ 
the  ]  st  of  May,  1 683,  demised  the  same  to  the  plaintiflf  for  three  years,  whereby  ^^d^^l^*^ 
theplaintiflf  became  entitled  to  the  said  rectory  and  tithes.  within  thean- 

Tne  defendant  said,  that,  dcuring  the  years  1 684  and  )€85,  as  stated  in  the  cient  incloaures 
bill,  he  was  owner  of  a  messuage  in  the  said  parish,  and  eight  acres  and  a  half  of  a  parish, 
of  arable,  meadow,  and  pasture  ground,  and  was  also  fanner  of  several  parcels  ^^^  ?^* 
of  arable,  meadow,  and  pasture  ground  therein ;  that  in  the  year  1683,  lie  had  ^e*for  hay  ^' 
growing  on  his  said  lanas,  wheat,  barley,  beans,  peas,  line,  and  flax,  which  he  held  good. 
gathered  without  setting  out  his  tithes,  having  compounded  with  the  plaintiff  An  issue  diiect- 
for  the  same,  and  paid  him  the  composition  a^-eed  on,  and  that  the  plaintiff  ed  to  try  whe- 
accepted  the  same,  in  discharge  of  the  said  tithes ;  that  he  had  paid  to  the  |^J^™q^|J.''*' 
plaintiff  twenty  shillings  by  composition,  in  full  discharge  of  all  tithes  of  wool  3^,^  ^^^^  i^ 
and  lamb,  and  other  his  small  tithes  and  Easter  reckonings,  for  the  said  year ;  be  set  out  in 
that  in  the  year  1684,  he  had  growing  on  the  said  lands,  wheat,  &c.  the  tithe  sheaf  or  in  stack 
whereof  he  duly  set  forth,  and  the  plaintiff*s  servants  gathered  the  same,  and  *?""^  *'*^"' 
that  he  had  paid  the  plaintiff  one  pound,  fifteen  shillings,  by  way  of  composi-  ^J^'^l^^f 
tion,  in  full  of  his  tithes  of  wool  and  lamb  as  aforesaid,  which  he  accepted ;  JQg|„, 
that  in  the  year  1685,  he  had  the  same  kinds  of  grain,  the  tithes  whereof  he 
dnly  set  forth,  and  the  plaintiff*8  servants  gathered  the  greatest  part  thereof, 
and  that  he  paid  the  said  plaintiff  forty  shillings  for  his  tithe  wool  and  lamb, 
&c.  for  the  said  year  due,  before  the  answer,  and  should  be  willing  to  pay  the 
plaintiff  for  all  his  small  tithes  and  Easter  offerings,  as  they  shall  become  due ; 
that  in  the  said  years  he  had  made  great  quantities  of  hay,  and  carried  same 
away  ^m  off  the  ancient  inclosures,  without  setting  out  the  tithe  thereof,  as 
he  lawfully  might  do,  for  by  prescription  and  custom  the  farmers  and  occupiers 
of  land,  within  the  said  inclosure  in  Fishlake,  have  customarily,  and  time  out 
of  mind,  been  discharged  of  tithe  hay  in  kind,  by  payment  of  four-pence  an 
acre  at  Easter,  to  the  occupiers,  owners,  and  farmers  of  the  said  tithes,  in  lieu 
and  satisfaction  thereof,  and  that  the  defendant  has  paid  for  the  year  1 683  and 
1684,  after  that  rate,  and  is  willing  to  pay  the  same  tor  1685  *,  that  the  manner 
of  setting  forth  and  paying  tithe  com,  in  the  ancient  inclosures  and  common 
pastures,  hath  been  sometimes  by  throwing  out  the  tenth  from  the  nine  sheaves, 
when  the  inhabitants  reaped  and  bound  up  their  com,  and  sometimes  the  in- 
habitants have  set  up  the  same  in  stacks  which  he  believed  was  in  kindness  to 
the  farmers  and  occupiers  of  the  said  tithes,  and  not  of  right ;  that  the  inhabi- 
tants never  considered  themselves  obliged  to  stack  their  corn  in  the  ancient  in- 
closures ;  and  that  the  general  custom  in  the  common  arable  fields  is  to  set  out 
their  tithes  by  separating  the  tenth  sheaf  from  the  nine,  and  whensoever  the 
same  was  set  in  stacks  it  was  kindness,  and  was  never  required  as  a  duty  until 
of  late  by  the  said  plaintiff. 

The  defendant  exhibited  his  cross-bill  against  the  plaintiff,  and  prayed  a  dis« 
covery,  whether  the  plaintiff  had  not  gathered  and  received  the  tithes,  as  well 
great  as  small,  clainied  by  him,  or  the  greatest  part  thereof,  in  kind,  or  some, 
and  what  satisfaction  by  agreement,  composition,  or  otherwise  in  lieu  thereof, 
and  particularly,  if  there  be  not  a  custom  within  the  said  rectory  of  Fishlake, 
that  the  farmers  and  occupiers  of  meadow  ground  in  the  ancient  inclosures 
there  Lave  constantly,  and  time  out  of  mind,  paid  four-pence  an  acre  yearly  at 
Easter,  in  lieu,  satisfaction,  and  full  discharge  of  tithe  hay,  in  the  said  ancient 
inclosures,  and  what  is  the  manner  of  tithing  com  as  well  in  the  ancient  inclar 
sures,  as  in  the  common  arable  fields  there. 

The 
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1688.  The  plaintiff  answered^  and  confessed^  that  in  the  year  1683,  he  had  receiYed 

six  pounds  in  satisfaction  of  tithe  corn,  line,  and  flax,  but  denied  that  he  re-* 
ceiml  twenty  shillings  in  >  discharge  of  tithe  wool  and  lamb,  small  tidies,  and 
Easter  offerings  for  that  year,  but  that  he  received  two  pounds,  six  shillings,  for 
tithe  wool  of  thirty  sheep,  and  five  shillings  for  tithe  of  twenty  lambs,  which 
was  all  the  plaintiff  pud  after  the  1st  of  May  in  U^at  year,  except  a  tithe  pig ; 
that  in  the  year  1684,  the  defendant  Hill  reaped  and  carried  away  the  greatest 
part  of  the  com  he  had  growing  that  year,  before  he  had  notice  thereof,  and 
believed  the  tithe  thereof  was  not  duly  set  forth,  but  his  servants  gathered 
what  tithes  were  set  out  ^  that  in  the  said  year,  the  said  Hill  paid  hun  two- 
pence halfpenny  for  house  dues  ^  for  offerings  for  himself  and  wife  four-pence ; 
for  six  new  led  cows  nine-pence ;  for  a  foal  one  penny ;  for  twenty-two  acres 
and  a  half  of  meadow  in  the  said  ancient  indosures  four-pence  an  acre ;  for 
the  tithe  of  wool  for  one  hundred  sheep,  one  penny  a  sheep ;  and  for  sixty 
lambs  three-pence  a  piece  ^  which  was  all  the  cfefendant  Hill  paid  him  that 
year ;  but  he  denied  that  he  received  the  same  in  full,  and  believed  severd 
tithes  were  not  accounted  for  in  that  year ;  that  in  the  year  1685,  the  defen- 
dant Hill  pulled  and  carried  away  a  good  quantity  of  flax  or  line  without  setdng 
out  the  titne  thereof,  or  compounding  for  the  same  j  and  as  for  the  com  in  that 
year,  he  believed  that  the  tithes  thereof  were  not  justly  set  out,  but  what 
was  set  out  he  gathered,  except  about  twelve  thrave,  which  Hill  had  thiown 
out  in  sheaves,  contrary  to  the  custom  in  the  place  where  the  com  grew ;  and 
he  set  forth  the  quantities  and  values  of  the  several  species  of  tithea  be  had 
received  from  Hill,  on  the  15  th  of  June,  in  the  said  year,  and  denied  that  he 
received  the  same  in  full.  He  also  said  that  Hill  offered  to  account  with  him 
for  twenty  acres,  and  two  roods  of  meadow  in  the  ancient  inclosures,  which  be 
had  mowed  and  made  into  hay  in  that  year,  and  to  pay  him  four-pence  an 
acre  for  the  same,  which  he  refused,  as  tithe-hay  was  due  in  kind  that  year, 
by  reason  the  plaintiff  had  not  in  that  year  set  out  his  tithe-cora  growing  in  the 
ancient  indosures,  in  stacks ;  that  for  fifteen  years  then  last  past  (during 
which  time  he  farmed  the  parsonage  of  Fishlake)  it  was  reputed  that  it  hath 
been  a  custom  for  every  inhabitant  within  the  said  parish  of  Fishlake,  beii^ 
the  occupier  of  any  of  the  ancient  indosures,  to  pay  four-pence  for  every  acre 
at  Easter,  upon  condition  of  setting  forth  the  tithe-cora  he  had  growing  witluD 
any  of  the  said  ancient  indosiu*e8,  in  stack  ;  that  the  manner  of  setting  forth 
tithe  corn  in  the  ancient  indosures  there  by  the  inhabitants  of  Fishlake,  afl 
along,  since  he  was  farmer,  hath  been  to  set  out  the  same  in  stack,  and  not  in 
sheaf;  that  the  manner  of  paying  tithe-cora,  in  the  common  fidds  in  Fishlake, 
hath  eyer  been  to  pay  the  same  in  sheaf,  and  whenever  any  person  stacked  their 
tithe-cora  there  he  looked  on  the  same  as  a  kindness  only ;  and  that  hay 
gotten  in  the  common  fidds  is  titheable  in  kind. 

The  plaintiff  Simpson  replied,  and  the  defendant  rejoined :  and  witnesses 
were  examined  in  that  cause  only. 

A  trial  at  law  was  ordered  to  be  brought  by  the  plaintiff  Simpaon,  against 
the  defendant  Hill,  the  issue  to  be,  "  Whether  there  be  not  a  general  costoo, 
*'  time  out  of  mind,  within  the  parish  of  Fishlake,  throughout  ibe  said  parish, 
"  that  all  the  inhabitants  of  the  said  parish,  occupiers  of  lands  in  the  andent 
"  indosures  within  the  said  parish,  ought  yearly  to  set  out  their  tithe  corn, 
^'  which  grew  upon  those  lands,  in  stacks,  and  to  pay  thdr  tithes  thereof  in 
'^  stacks,  or  to  pay  their  tithes  thereof  in  sheaf,  before  the  same  be  stacked  V 
The  question  as  to  the  small  tithes  demanded  by  the  plaintiff  Simpson,  and  the 
matters  comprised  in  the  cross-biU,  to  stay  untU  the  said  trial  be  over. 

A  trial  was  accordingly  had  on  the  said  issue,  and  after  a  full  and  fair  trial, 
a  verdict  passed  for  the  defendant  Hill,  upon  the  said  issue* 

The  cause  now,  viz.  the  25th  of  November,  1 689,  came  on  for  further  direc- 
tions. The  defendant's  counsel  .prayed  that  the  cnston  might  be  decreed 
according  to  the  verdict.  The  plaintiff's  counsd  insisted  that  there  was  money 
due  and  in  arrear  to  Simpson  from  Hill  for  tithes,  as  also  to  have  costs  spared 
in  this  court. 

But  forasmuch,  as  upon  reading  divers  depositions  of  witnesses,  it  appeared 

to 
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to  iht  conri,  that  there  is  and  hath  been  a  general  custom  used  in  Fishlake^         1 688. 

that  the  .owners^  farmers^  and  occupiers  of  any  meadow  ground  within  the       sjmpson 

ancient  inclosures^  in  Fishlake^  and  particularly  of  the  inclosed  meadow  ground 

there^  (whereof  the  defendant  is  owner)  time  out  of  mind,  had  been  and  ought 

to  be  discharged  of  tithes  of  hay  yearly  coming  and  renewing  on  the  said 

meadows,  by  payment  to  the  owners,  farmers,  and  occupiers  of  the  said  tithes 

of  four-pence  an  acre,  for  every  acre  of  the  said  meadow  mowed  by  them, 

yearly  at  Easter,  and  that  the  same,  time  out  of  mind,  had  been  constantly  so 

paid  to  and  accepted  by  the  said  owners,  farmers,  and  occupiers  of  the  said 

tithes  accordingly,  and  that  the  said  defendant  Hill  had  paid  and  satisfied  the 

said  Simpson  the  same  modus  in  discharge  of  all  his  tithes  of  hay  of  his  said 

ittdosure  and  'meadow  ground  in  the  bill  mentioned,  and  that  he  hath  also  paid 

all  other  his  tithes  mentioned  likewise  in  the  said  bill. 

The  court  doth  therefore  hereby  order,  that  the  said  Hill  stand  and  is  hereby 
absolutely  dismissed  this  court  of  and  ^m  the  said  bill,  and  the  matters  and 
things  therein  contained,  with  his  costs. 

And  that  as  to  the  custom  set  forth  in  Hill*s  cross  bill,  and  for  which  a  ver- 
dict had  passed  for  him. 

It  is  further  ordered,  adjudged,  and  decreed  by  the  court,  that  as  well  the 
said  plaintiff  Hill,  as  all  other  the  inhabitants  of  the  said  parish  of  Fishlake, 
being  owners  and  occupiers  of  ^  lands  in  the  ancient  inclosures,  within  the  said 
parish,  may,  for  the  future,  pay  to  the  plaintiff  their  tithe  com,  which  shall 
for  the  time  to  come  happen  and  grow  upon  those  lands,  in  sheaf,  before  the 
same  be  stacked,  according  to  the  said  verdict,  and  according  to  the  custom  and 
usage  of  the  same  parish,  and  shall  not  be  obliged  to  pay  the  same  in  stacks  or 
otherwise  than  as  aforesaid. 

And  the  said  Simpson  shall  likewise  pay  to  the  said  Hill  his  costs  expended 
in  this  suit  and  at  law,  to  be  taxed  by  the  deputy  ^remembrancer  of  this  court. 

Edw.  Nevill. 
NicH.  Lechmere. 

Jos.  TURTON. 

Tr.  4  Jac.  2.  Scacc.  Washburfie  v.  Nunnelly.  [1  Wood,  259-] 

Northamptonshire,  1 2th  July,  1688. 

THE  bill  stated,  that  the  plaintiff,  as  owner  of  the  rectory  impropriate  of  A  castom  that 
Pitchley,  in  the  county  of  Northampton,  had  been  for  seventeen  years  j°  *^*  ^'J  ^^  , 
before  the  filing  of  this  bill,  entitled  to  all  sorts  of  tithes,  both  great  and  small,  y^r  t^  number 
arising  therein  ;  that  the  defendant,  for  the  same  time,  had  been  possessed  of  of  sheep  is  to  be 
land  in  the  said  parish,  and  in  the  adjacent  parishes  of  Orlingbury  and  Crans-  computed,  and 
ley,  and  kept  sheep  in  a  close  called  Kenningham,  within  the  said  parish  of  ^  there  be  so 
Pitchley  j  that  with  intent  to  defraud  the  pkintiff  of  the  tithes  thereof,  he  had  JJJ^^^^jJc? 
removed  his  ewes  before  and  near  the  time  of  yeaning,  and  his  other  sheep  \^\\  tiUie  should 
before  and  near  the  time  of  shearing,  out  of  the  said  parish  into  the  said  parish  be  paid  of  those 
of  Orlingbury,  the  tithes  of  lambs  and  wool  whereoi  the  plaintiff  had  always  shorn ;  and  if 
demanded,  but  which  the  defendant  had  refused  to  pay ;  that  the  defendant  ^  "i??^'  ^ 
had,  for  several  years,  wintered  on  his  lands  in  Orlingbury  and  Cransley,  o/^eaterUian' 
numbers  of  his  sheep,  and  about  Lady-day  yearly  removed  them  into  his  lands  on  New  Year's- 
in  Pitchley,  and  kept  them  till  about  Midsummer^  about  which  time  the  plain-  day,  then  a  half- 
tiff  demanded  tithe  wool,  which  the  defendant  refused  to  pay ;  that  the  de-  pennj  for  each 
fendant  stocked  yearly  his  land  in  Pitchley  with  barren  and  unprofitable  cattle,  ***^P  2i* nu*^  - 
and  refused  to  pay  tithe  of  the  herbage  of  the  same,  after  the  rate  of  2«.  in  the  j^,.  y^^^^  to  be ' 
pound.  good. 

The  defendant  confessed  that  he  had  for  several  years  rented  of  Lord  Crew 
several  lands  in  Pitchley,  and  kept  thereon  horses,  cows,  sheep,  and  bullocks, 
and  made  profit  of  his  lands,  for  which  tithe  were  paid  in  kind ;  that  he  also 
rented  lands  in  Orlingbury,  and  occupied  the  said  close  called  Kinningham,  in 
Pitchley,  and  lands  in  Cransley,  and  depastured  t|^ereon  ewes  and  other  sheep, 
and  cows,  but  denied  all  fraud  in  removing  them,  vdth  intent  to  hinder  the 
plaintiff  of  the  tithes  of  lambs  and  wool^  or  other  tithes )  and  as  for  the  tithe  of 

herbage 
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1688.        herbage  of  dry  and  ux^profitable  catUe^  he  insisted  upon  a  costom,  time  out  of 
^AsuByiiNK    mind  used  within  the  said  parish,  of  paying  one  penny  for  every  barren  cow, 

^^ in  lieu  of  the  tithes  thereof ;  and  for  tithe  wool,  that  the  manner  of  tithing 

within  the  said  parish  of  Pitchley,  time  out  of  mind,  was  as  follows,  viz.  that 
on  the  1st  of  January  in  every  year,  the  number  of  sheep  are  computed,  and  if 
there  be  so  many  sheep  at  shearing  time,  the  impropriator  has  his  full  tithe- 
wool,  and  so  many  as  are  shorn  ;  and  if  the  number  which  was  at  New  Year's- 
day  fall  short,  the  impropriator  has  for  each  sheep  a  halfpenny,  and  if  more 
only  a  halfpenny  for  every  sheep  above  the  number  that  was  there  on  the  New 
Year*s-day ;  anid  he  said,  that  according  to  the  usage  aforesaid,  he  had  con- 
stantly paid  his  tithe  wool. 

The  plaintiff  replied 5  the  defendant  rejoined;  and  witnesses  were  examiDed 
on  both  sides. 

Upon  reading  the  depositions  on  both  sides,  and  on  full  debate,  it  sufficiently 
appeared,  by  the  proofs  taken  in  the  cause,  that  the  defendant  luui,  for  several 
c$  the  years  mentioned  in  the  bill,  driven  away  his  ewes  depasturing  upon  his 
lands  within  the  parish  of  Fitchiey,  near  before  the  time  d  their  yeaning,  to 
his  lands  in  the  parish  of  Orlingbury,  which  the  court  adjudged  to  be  an  ap- 
parent fraud,  and  done  with  intent  to  deceive  the  plaintiff  of  the  tithe  of  the 
lambs  of  those  ewes,  so  removed  as  aforesaid,  and  for  which  the  defendant 
ought  to  be  accountable  to  the  plaintiff. 

It  was  thereupon  ordered  by  the  court,  that  the  defendant  do  account  wilh 
and  pay  to  the  plaintiff  for  the  value  of  the  tithes  of  the  lambs  of  those  ewes, 
which,  by  the  proofs  taken  in  the  cause,  appear  to  have  been  depastnring  upon 
the  said  defendant*s  lands  in  Pitchley,  for  and  during  the  years  menticmea  in 
the  bill,  or  any  of  them,  and  which  were,  near  before  die  time  of  their  yeaning, 
driven  away  out  of  the  said  parish  of  Pitchley,  into  the  said  defendant's  lands  in 
Orlingbury  aforesaid ;  and  it  is  referred  to  the  deputy  remembrancer  to  take 
the  said  account. 

And  as  to  the  modus  of  one  penny  for  every  banren  cow  set  forth  in  the  an- 
swer, in  lieu  of  tithe  herbage,  and  also  as  to  the  said  manner  of  tithing  or  paying 
tithes  for  wool,  within  the  said  parish,  set  forth  in  the  said  answer ;  and  as  to 
the  payment  of  costs,  the  court  reserve  the  consideration  thereof. 

In  pursuance  to  the  said  decree,  the  deputy  remembrancer  made  his  leport, 
dated  the  twenty-second  of  October  last,  and  no  exceptions  having  been  taken, 
the  cause  came  on,  on  the  eighteenth  of  November  1689,  for  further  diiecUaits 
upon  the  said  report ;  and  upon  reading  the  same. 

It  is  ordered  and  decreed  by  the  court,  that  the  said  report  be,  and  the  same 
is  hereby  ratified  and  confirmed,  and  that  the  said  defendant  do  pay  to  the 
plaintiff  nine  pounds,  so  reported  to  be  due  for  tithe  lambs  in  1685. 

And  it  is  nirther  ordered,  that  the  said  defendant  do  account  with  and  pay 
to  the  plaintiff,  for  the  value  of  the  tithe  herbage  of  the  dry  and  barren  bul- 
locks depastured  by  the  defendant  upon  his  said  lands  in  Pitchley,  for  the  time 
demanded  by  bill,  according  to  the  proofs  in  the  cause,  and  it  is  referred  to 
the  deputyto  take  the  said  account. 

But  as  to  the  said  custom  or  manner  of  paying  tithes  for  wool,  within  the 
said  parish,  set  forth  in  the  answer. 

The  court  adjudges  the  same  to  be  a  good  custom. 

Thb  Court  full. 

Term.   Ja.  2«    Scacc. 
Jnon.  [Dodd's  MSS.  4  Rayu.  68.]  2  Gw.  535. 

The  seed  and  ^T^HIS  case  was  before  the  Lord  Chief  Baron  Mountague,  viz.  arable  land 
Btftlkofetiifutf-  -^  pays  tithe  in  kind  to  the  impropriator  3  dnquefoU  was  sowed  upon  this 
finl  to  P^^^«  land,  and  it  stood  to  seed,  and  the  profit  was  in  the  seed,  and  not  in  the  stalk  ; 
ricaT^ho  bad  ^^^  ^®*  *  custom  of  two-pence  an  acre  for  hay,  payable  to  the  vicar;  and 
tithe  bay.  ^^  ^^'^^  resolved,   that  notwithstanding  the  stalk  and  seed  were  in  nature  of 

com,  yet  it  should  be  looked  upon  as  grass  and  payable  accordingly. 

B.  1 
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E.  1  W.  &  M.    Cane. 
Bentham  v.  Alston.    [2  Vera.  136.  204.]     1  Rayn.  69,  70.  ^^9. 

THE  plaintiff  was  successor  to  a  parson,  who  had  made  a  lease  to  the  de-  Whereapanoo 
fendantof  his  tithe  and  glebe,  for  three  years  ;  two  years  and  a  half  ex-  ^J^  "Jl^Hnd 
pi  red  in  the  life-time  of  the  lessor,  and  the  lessee  had  taken  the  profits  of  the  ^i^  ^  ^j^  ^^^ 
whole  year  in  the  parson's  life-time,  who  died  before  the  last  rent  day ;  the  of  two  jean  and 
plaintiff's  bill  was  to  have  that  half-year's  rent  5  see   stat.   28  Hen.  8.  c.  11.  a  half,  and  hit 
the  plaintiff  had  not  made  the  executor  of  his  predecessor  a  party.  tucccisor  filed  a 

By  the  court.  Dismiss  the  bill.  [2  Vem.  136.]  fiteortS*JMr 

half  ^  ear  against  the  lessee,  omitiiDg  to  make  his  predecessor's  executors  parties,  the  court  dismissed  the  bill. 

DocTOB  Tudor  the  incumbent,  having  leased  the  rectory  and  tithes  to  three  of  Incumbent  of  a 
his  parish  at  three  hundred  and  twenty  pounds  a  year,  for  three  years^  render-  p«^nage,being 
ing  rent  half  yearly,  at  Midsummer  and  Christmas ;  the  doctor  being  old,  the  jJitb  the'erantM 
lessees,  upon  taking  a  new  lease,  desired  the  plaintiff,  who  had  a  grant  of  the  of  the  next  a* 
next  avoidance,  to  join  therein,  that  they  might  be  sure  to  enjoy  their  bargain^  Toidancefjoinin 
who  agreed  accordingly.    Doctor  Tudor  died  befere  Midsummer  the  last  half-  lease  of  the 
year*s  day,  the  lessees  having  first  collected  and  got  all,  or  greatest  part  of  the  ^^^'''^?^?"^ 
tithes,  &c.  I   .  ij^ja- 

The  plaintiff  id  equity  would  have  had  a  decree  for  the  half-year  s  rent,  bent  dies  before 
first  because  he  was  bound  by  the  agreement,  for  if  the  doctor  had  died  before  first  half  year ; 
any  tithes  collected,  yet  he  was  bound,  and  must  have  permitted  the  lessees  j^^e  gathered 
to  have  enjoyed,  and  secondly,  because  the  lessees  had  received  some  tithes  J,     ^t^^^J^lii 
after  the  death  of  Doctor  Tudor,  which  was  an  evidence,  that  they  looked  Mr?which  ha 
upon  their  leases  as  continuing,  and  acted  under  the  agreement  made  by  the  got  in  after- 
plaintiff.  V  wards.   Who 

But  it  was  objected,  if  the  rent  was  payable  to  any  one,  the  executors  of  "hall  ha?e  the 
Doctor  Tudor  had  a  better  right  than  the  plaintiff,  and  they  no  parties.  "^"^ 

By  the  cx)urt.  Of  opinion  in  the  old  books,  that  the  fee  is  m  the  patron, 
daring  the  vacancy,  and  a  release  to  him  alone  is  good.  Recommended  it  to 
the  parties  to  make  an  end  of  it  by  compromise. 


Tr.  1  W.  &  M.  C.  B.    Anon.   [2  Vent.  47.] 

AMOTION  was  made  for  a  prohibition  to  a  suit  for  tithe-lamb,  upon  a  sug-  Prohibition  waa 
gestion  of  a  modus  to  pay  two-pence,  falling  in  the  plaintiff*s  farm  in  the  denied  upon 

parish.  mSr^rd!f 

Objection.    A  prohibition  was  granted  before  to  stop  this  suit  upon  a  sug-  ^YerTlamb 
gestion,  which  was   tried  and  found  for  the  plaintiff,  and  a  consultation  which  fell  on  a 
granted.  particular  farm. 

Answer.    That  suggestion  was  for  two-pence  to  be  paid  for  every  lamb  ^  ^®  gronnd 
which  fell  in  the  parish,  and  this  only  to  a  particular  farm,  and  so  qot  vdthin  j!"*  f  ??!il^' 
the  statate  of  50  £.  3.  that  a  second  prohibition  shall  not  be  granted  after  g^uted  intbe 
a  consultation  awarded  in  the  same  suit.     Vide  1  Cro,  151.  Stroud  and  Hot'  same  suit  on 
kins,  1  Roll.  Rep.  378.  suggestion  of  a 

Note  here.  If  this  matter  had  been  found  by  the  verdict,  no  consultation  "«'dM«foT8d.fi>t 
had  been  granted.     1^0^.192.  wWchfeUinthe 

But  here  the  court  inclined  against  a  prohibition  by  reason  of  the  said  sta-  parish,  and  so 
tute  of  50  E.  3.  within'50  E.  3. 

But  if  tills  matter  had  been  found  by  the  Tcrdict  no  consultation  had  been  granted* 


Tr. 


Hie  oonrt  were 
all  of  opinion 
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Tr.  1  W.  &  M.  C.  B. 

1689.  Periam  v. ,  Vicar.    Comb.  128.     Anon.  [2  Vent.  48.] 

A  PROHIBITION  was  granted  to  a  snit  for  tithes,  upon  a  sagg^tton  tbat 
the  tithes  were  set  out  \  and  it  was  mored  for  a  consultationTThat  he  did 
that  no  notice  q^i  allege  notice  given  to  the  parson :  And  the  bishop  of  CarUde^  case, 
M^^begivcn^  Hob.  107,  was  cited,  where  a  custom  was  laid  to  set  out  tithe-wool^  absque 
aetti^^ouT"  oUquibus  visu  Sf  tactu,  of  the  nine  parts  by  the  parson,  &c. 
tithes,  though  But  the  court  were  all  of  opinion,  that  the  case  having  been  twice  moved, 
notiee  must  be  that  no  notice  need  be  given  to  the  parson.  And  so  it  is  said  to  be  adjudged 
giTcn  before  Jq  ^oy,  19.  though  the  ecclesiastical  law  is  otherwise.  So  is  the  case  of  CJoK 
foJ^t^S^*  and  Ware,  RoU.  Tit.  Tithes,  643.  Style,  342.  where  it  is  held.  That  if  an  action 
away  tiSe^ter  be  brought  against  the  parson,  for  not  taking  away  his  tithes  after  set  out, 
set  out.  notice  must  be  given  before  such  action.    For  the  Bishop  of  CarUsk's  case  in 

Hob.  does  not  make  against  this ;  for  there  a  custom  was  laid  to  excuse  the 
parson  from  seeing  the  tithe  which  is  to  be  set  out,  which  custom  is  not  to  be 
admitted  Vide  Roll.  Abridg.  Tit.  Dismes,  647.  And  2  E.  6.  c.  13.  enacts. 
That  it  shall  be  lawful  for  every  person,  to  whom  tithe  ought  to  be  paid,  to  view 
his  titiie  set  forth  and  severed  from  the  nine  parts. 


M.  1  W.  &  M.    B.  R. 

Bradshaw  v.  Swanton.  [Carth.  70.]     Holt,  671.     1  Show.  81. 

No  prolubition  DROHIBITION  to  the  consistory  court  of  Durham,  where  the  libd  was 
will  lie  upon  ''  for  subtraction  of  tithes ;  the  suggestion  now  was,  that  a  verbal  composi- 
any  compositioa  tion  was  made  between  the  plaintiff  and  the  defendant,  for  all  manner  of  tithes 
^^h^  *f*^Jfr  ^^^  ^^  years  j  and  the  libel  was  for  tithes  arising  within  the  said  time  j  and 
orvoOT  wid  *  difference  was  now  tidien  between  a  composition  for  life  and  for  years,  for 
the  remedy  is  to  ^^  ^be  first  case  a  prohibition  lies,  but  not  where  the  composition  is  for  life ; 
appeal  to  the  and  to  prove  tiiis,  the  cases  in  the  margin(l)  were  cited, 
arches,  if  the  To  which  HoLT,  Ch.  J.  answered,  and  so  it  was  resolved,  that  thoagh  scvc- 
^^^^^^  ral  books  tell  us,  that  a  prohibition  would  lie  where  the  composition  is  for 
pleaof  composi-  7®*"  5  *°d  where  the  difference  is  taken  ut  sttprd  ;  yet  the  law  for  several  yein 
tion.  P&st  has  been  clearly  taken,  (2)  that  no  prohibition  will  lie  upon  any  composition, 

whether  for  life  or  years,  for  any  tithes  ;  and  therefore  the  proper  remedy  is  to 
appeal  to  the  arches,  if  the  consistory  court  should  refuse  a  plea  of  composi- 
tion. 

In  this  case  a  prohibition  was  denied,  quod  nota. 

(1)  YelT.  94.  2  Cro.  157.  Cro.  Elis.  188.  «49. 

(«)  F.  N.  B.  43,  44. 41.  G.   f  RoU.  Abr.  63.   Dtt.  Rep.  155.  Hob.  176.  t  Cro.  668.  See 
Reg.  38,  59. 


M.  1  W.  &  M.  Scacc.  Strode  v.  Bickkam  and  Elliot.  [1  Wood,  268.] 

Somersetshire,  29th  November,  1689. 

In  answer  to  a  ^i^HE  plaintiff  as  fanner  of  the  rectory  of  Meere,  in  the  county  of  Somerset, 

bill  for  tithes  -■-  stated,  that  he  was  entitled  to  tithes  of  com,  teasels,  grain,  grass,  hay,  and 

*^«^«'I^«°*  other  tithes,  and  to  all  customary  payments  in  lieu  thereof;  and  that  there  was 

Umfwas  for-  ***  ancient  pool  of  water,  containing  five  hundred  acres,  within  the  sidd  parish, 

merlyafiih  pool  lately  drained  by  the  defendant  Bickham,  the  tithes  of  com,  grain,  and  hay 

containing  500  whereof,  and  for  depasturing  of  cattle  thereupon,   were  worth  twenty-five 

acres,  which  pounds  3  that  the  defendants  were  owners  of  divers  lands  within  the  said  parish, 

had  been  drain-  ^^  particularly  the  defendant  Elliot  was  possessed  of  a  farm  i^alled  Godney 
ed  about  seven-  r  j  r  •        1? 

ty  years,  which  '""» 

pool  belonged  to  the  abbey  of  Glastonbury,  and  held  to  be  a  good  discharge ;  and  that  the  decoy  pool  in 
whidi  he  had  taken  wild  fowl  having  been  part  thereof,  wus  for  the  same  reason  discharged. 

A  custom  within  the  manor  of  Godney  within  the  pnrish  of  Meerc,  thnt  for  all  copyhold  tenements  thereof, 
there  had  been  paid  where  the  lord's  rent  reserved  for  such  copyhold  was  above  tweivepence  an  acre,  three  half- 
pence an  acre,  &c.  in  lien  of  all  tithes  for  such  copyhold  lands  and  tenements,  held  good. 
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Fann,  widun  the  said  parish,  and  had  greal  quantities  of  litheahle  matters ; .  that 
the  defendant  Bickham  possessed  several  acres  of  Land,  called  Meere  Pool,  and 
bad  dhrets  quantities  of  corn  and  other  titheable  matters,  and  also  a  decoy  pool 
within  part  of  Meene  Pool,  whereof  the  tenth  wild  duck,  by  custom,  ought  to 
be  paid  for  tithe ;  that  the  defendants  had  divers  other  lands  within  the  said 
rectoiy,  for  which  they  ought  to  have  paid  tithes  i  but  tliat  they  refuse  to  pay 
the  same. 

The  defendants  appeared }  and  the  defendant  Bickham  insisted,  that  there 
was  an  ancient  pool  of  water,  which  was  formerly  a  fish  pool,  called  Meere 
Pool,  containing  five  hundred  acres,  within  the  said  parish,  which  had  been 
dmned  about  seventy  years,  whereof  he  possessed  great  part,  and  some  part 
catted  New  Cutts,  but  that  no  tithe  was  payable  for  the  same,  for  that  the  said 
parcel  of  ground,  called  Meere  Pool,  was  formerly  a  fish-pond  belonging  to  the 
abbot  of  Glastonbury,  and  in  his  hands  at  the  time  of  tne  dissolution  of  that 
abbey,  and  on  that  account  was,  by  law,  discharged  from  the  payment  of  tithes. 
He  confessed,  that  he  possessed  the  decoy  pool,  and  took  one  hundred  couple 
of  wild  fowl ;  but  insisted  that  the  same  being  ptfcel  of  the  fish  pool,  called 
Meere  Pool,  was,  for  the  same  reasons,  dischargea  from  payment  of  tithes.  He 
also  insisted  that  there  was  a  custom,  time  out  of  mina,  within  the  manor  of 
Godney,  within  the  parish  of  Meere,  that  for  all  lands  and  tenements  within 
tbe  said  manor,  which  are  or  were  copyhold  tenements,  there  have  been,  time 
out  oi  mind,  paid,  in  lieu  of  tithes  for  the  same,  the  rates  following,  viz.  where 
the  lord*s  rent  reserved  for  such  copyhold  was  above  twelvepence  an  acre, 
three  halfpence  an  acre  j  where  such  lora  s  rent  reserved  was  but  twehrepence, 
then  one  peUny  an  acre;  where  such  lord*s  rent  reserved ^was  under  twelve- 
pence,  then  one  halfpenny  an  acre,  in  Lieu  of  all  tithes  for  such  copyhold  lands 
and  tenements  ',  and  he  confessed  that  he  possessed  copyhc^d  lands,  and  was 
ready  and  offered  to  pay  to  the  plaintiff  after  that  rate  for  his  tithes  j  but  said, 
that  the  plaintiff  had  refused  to  receive  it. 

The  defendant  Elliot  confessed,  that  be  possessed  several  acres  of  Meere 
Fool ',  and  insisted  that  as  it  formerly  belonged  to  the  abbot  of  Glastonbury,  it 
was,  by  law,  discharged  from  the  payment  of  tithes.  He  insisted  that  the  farm 
called  Godney  Farm,  did  formerly  belong  to  the  said  abbey  of  Glastonbury, 
and  vras  so  discharged  as  aforesaid.  He  said  that  he  likewise  possessed  copy- 
bold  lands  in  the  said  manor  of  Godney,  and  insisted  on  the  same  modus  deci^ 
mtmdi  as  the  other  defendant ;  and  averred,  that  he  was  always  ready  to  pay  the 
plaintiff  after  that  rate  -,  but  that  he  had  refused  to  receive  the  same. 

Upon  hearing  what  vras  alleged  by  counsel  on  either  side,  and  on  reading 
tbeproofs  taken  in  the  cause,  and  on  debate, 

llie  Court  was  of  opinion,  and  so  declared,  that  the  parcels  of  land  which 
were  part  of  Meere  Pool  and  Godney  Farm  were,  for  the  reasons  set  forth  in 
the  defendant's  answer,  discharged  nrom  the  payment  of  tithes,  and  that  there 
was  such  a  modus  decimandi  for  such  copyhold  lands  and  tenements  as  are  or 
were  parcel  of  Godney  manor,  and  within  the  said  parish  of  Meere,  as  in  the 
said  answer  is  set  forth. 

It  is  thereupon  ordered  and  adjudged,  that  the  said  bill  be  dismissed  with 
costs  to  be  taxed. 

R.  Atktvs. 
En.  Nbvill. 
N.  Lbcbmebe. 

J.  TUBTON. 
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M.  1  W.  8c  M.  Scacc.    BulUn  v.  Brecknock,  [1  Wood»  £72.]  1690. 

Lincokishire,  21st  November,  1690.  ""^^ 

THE  plaintiff  was  farmer  of  the  tithes  of  the  impropriate  rectory  of  Weston-  Tithes  of  cole- 
in-HoUand,  in  the  county  of  Lincohi.    The  dcSfendant  was  vicar  of  the  seed,  mustard 
▼icarage  and  parish  church  o£  Weston.    The  scope  of  the  bill  was  to  have  a  ''^'J|*°'P'?^' 
discovery  respecting  the  tithes  of  com  and  grain,  wwA  and  lamb,  which  the  ^^^^  ^^ 
defendant  in  sevend  years  had  renewing  and  increasing  in  and  upon  the  several  ^^ar  according 
KOL,  u  V  H  grounds  to  usage. 
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1689.        grounds  by  bim  fanned  and  held  wiChin  tbe  said  paiisb  of  WealoD^  and  to 


Bin.LiK        have  satisfaction  of  the  defendant  for  the  same. 

*•  The  defendant  by  bis  answer  claimed  tithes  of  wool  and  lamb,  as  bdongm^  to 

'vl^*v5''  him  in  right  of  his  vtearage,  by  Tirtue  of  an  ancient  endowment,  made  in  Ibe 
^^^^^'^^  year  1280,  ami,  as  to  die  tithe  of  com,  be  alleged  that  be  anid  his  predecesaon, 
▼icars  of  Weston,  had  idl  along  paid  a  rent  or  pension  of  thirteen  shittiiigs  snd 
fourpence  a-year  to  the  crown  in  lieu  thereof  3  and  by  means  thereof  they  bad 
been  exempted  and  discharged  of  and  from  payment  of  any  manner  of  tithes  of 
such  com  and  grain  of  what  kind  or  nature  soever,  which  they  sowed  or  reaped 
wi|^n  the  said  parish  only  for  the  maintenance  of  iheir  fomibes. 

Upon  reading  the  depositions  of  the  several  witnesses  examined  on  both 
sides,  and  also  the  endowment  mentioned  in  the  answer,  and  ah  account  of 
the  bailiff  and  collector  of  the  revenues  of  the  possesnons  of  tbe  late  monas- 
tery of  Spalding,  in  the  thirty-second  year  of  Henry  VIII.,  and  a  lease  made 
by  the  prior  and  convent  of  the  said  monastery,  in  the  twenty-fourth  year  of 
Heniy  vIII.  to  Sir  John  Poynton,  priest  of  the  vicarage  of  Weston,  widi  the 
tithes  tbereto  belonging,  during  the  life  of  the  said  Poynton,  wheran  the  tithes 
of  com  and  line  of  the  parishioners  only,  and  tithe  wool  and  lamb,  are  excepted ; 
vad  forasmuch  as  the  usage  and  custom  for  the  payment  of  some  of  the  tithes  iA 
Weston  had  gone  contrary  to  the  endowment, 

Tbe  court  was  of  opinion,  that  the  tithes  oi  com  and  grain,  wool  and  lamb 
(except  as  afiter-mentioned),  are  due  and  payable  to  the  impropriator  of  Wes"- 
ton,  and  not  to  tbe  vicar ;  and  thereupon  ordered  and  decreed,  that  tbe  defend- 
ant shaD  account  with  and  satisfy  the  plaintiff  for  the  value  of  all  such  titbes  of 
00m  and  grain,  wool  and  lamb,  as  the  defendant  bath  bad  renewing,  &c.  upon 
the  ground  by  him  farmed,  held,  and  enjoyed  within  the  parish  and  the  tldie- 
able  places  thereof,  not  being  glebe  lands,  Delonging  to  the  vicarage,' except  the 
odds  of  wool  and  lamb,  viz.  under  seven  lambs  and  under  seven  fleeces,  and 
also  except  the  tithe  or  other  composition  usually  paid  of  and  for  hay,  barren  and 
other  cattle  fed  and  depastured  within  the  said  parish  of  Weston,  as  well  by  the 
parishioners  of  the  said  parish  as  by  strangers  and  foreigners,  and  also  except 
the  tithe  of  coleseed,  hempseed,  flaxseed,  calves,  foals,  orchards,  gardens,  finii, 
roots,  heibs,  milk,  honey,  eggs,  and  all  other  small  tithes  yeariy  ariring  and  le- 
newing  within  the  parisb;  which  several  titbes  of  and  for  the  said  odds  of  wool 
and  lamb,  hay  and  pasture  ground,  fed  as  aforesud>  coleseed,  mustard  seed,  &e. 
have,  as  it  appears,  for  sevml  years  last  past  been  paid  to  the  ricars  of  Weston, 
and  80  ought  to  be  paid  to  the  said  defendant. 

IL  Atkyns. 
£dw.  Neyiix. 
*  N.  Lechmssb. 

JotfN  TOBTON. 

H.  1  W.  &  M.  Scacc.  Edgertm  v.  FoUett  and  another.  1  Wood,  277- 

Devonshire,  20th  Febmary,  1690« 

A  niMfvi  of  44.  rilHE  plaintiff,  as  rector  of  the  rectory  and  parish  church  of  Lympeton,  in 
luLd^^'^defhi  ^^  county  of  Devon,  demanded  tithes  of  apples  in  kind. 

Ilea  of  all  orcb-  '^^  defendants  insisted  that  the  tithe  of  apples  ought  not  to  be  paid  in  kind, 
aid  fruit  grow-  for  that  a  modus  of  fourpence  for  every  hogshead  of  cider  had  been,  for  time  be- 
in«  within  a  pa-  yond  memory,  paid  to  the  rector  there,  in  lieu  of  all  orchard  fruit  growing 
nA,  is  Toid  in     within  the  parish. 

*^'  The  court  was  of  opinion,  that  the  pretended  modus,  set  forth  in  the  answer, 

in  discharge  of  orchard  fruit  not  made  into  cider,  is  a  void  custom  in  law. 


|S.2 


TITHE  CASKS.  563 

E. «  W.  8c  M.  Scacc.  Barkers.  Clarke,    [l  Wood,  «77.]  ,^nn 

Suffolk,  26th  May,  1690.  '      vi^^' 

THE  bill  slated,  that  A.  Rouse  deceased,  was  seised  In  his  demesne  as  of  fiee  A  cusiom  to 
of  the  manor  of  Worliogworth,  in  the  county  of  Suffolkj  and  of  the  demesne  W  the  thirtieth 
laiids  belonging  to  the  said  manor,  and  of  two  parts  in  three  of  all  the  tithes  of  l*^^^*^ 
cxxn  and  grain  yearly  growing  on  the  said  demesne  lands,  and  of  the  advowson  demesne  lands 
and  rectory  of  Worlingworth,  all  which  were  granted  to  him  and  his  heirs  by  of  a  manor  in 
Henry  VIII.  >  that  the  same,  on  the  death  of  the  said  A.  Rouse,  descended  to  satis&cUon  of 
Ills  son  and  heir,  who  afterwards  conveyed  the  same  to  J.  Thurston  ^  and  that  ^^^z'*^*^^ 
after  his  death  they  came  to  his  son,  wIk)  conveyed  the  same  to  the  plaintiff's  m^'r  had  ^n 

father.  granted  by  H.a. 

The  defendant  stated,  that  in  the  year  1685  he  held  under  the  title  of  J.  and  therefore 
Thnrston,  forty-six  acres  of  land,  parcel  of  the  demesnejbelonging  to  the  manor  the  lands  had 
of  Worlingworth,  and  had  that  year  about  two  acres  of  oats  5  that  he  set  out  ^']^]^|^  ^  |. 
the  thirtietib  shock  for  tithe  to  the  parson  as  a  modus,  in  satisfaction  of  all  tithes  rinSbody  .^'^  * 
thereof;  and  that  the  owners  and  occnpiers  of  the  demesne  lands  never  paid 
any  tithes  to  the  lord  of  the  manor. 

Upon  reading  the  proofs  taken  in  the  cause,  and  upon  debate  of  the  matters 
in  ({uestion. 

It  is  ordered  by  the  court,  that  the  said  bill  be^  and  the  same  is  hereby  dis- 

R.  Atktns, 
Enw.  NvYiLL. 
N.  liBCBMBan. 
John  Turton* 

E.  £  W.  &  M.  Scacc.  Jlcock  v.  HUyard  and  Le  Grand.  [1  Wood,  £79.} 

Lincolnshire,  22d  May,  1690. 

TH£  Ittll  stated  that  C.  Westead,  being  owner  of  the  impropriate  rectoiy  of  Derdict  latids 
Manh  Chapel  in  the  county  of  Lincoln,  and  of  all  tithes  any  way  due  reclainad  6ron 
to  the  rector  of  the  said  rectory,  demised  all  the  said  tithes  to  the  plaintiff  from  £!i!^'*kjL'°^ 
Lady-day,  1683,  to  Lady-day^  1685,  at  sixty  pounds  peranmtm,  and  that  by  mbjci^  paj^: 
virtue  thereof  he  became  entitled  to  the  same.  tithes* 

The  defendant  said,  that  he  was  owner  of  several  pieces  of  ground  lying 
near  and  adjoining  to  the  sea,  which  being  embanked,  were  become  firm  and 
dry  ground,  but  which  were  esteemed  deielict  lands  $  that  he  ploughed  part 
thereof,  and  sowed  the  same  with  rapeseed  and  coleseed,  and  reaped  the  same  \ 
that  no  tithes  were  payable  for  the  same,  nor  had  any  been  demanded,  before 
the  rajpeseed  was  disposed  of;  and  therefore  he  did  not  set  out  any  tithe ;  and 
that  if  any  tithe  be  due,  the  same  is  due  to  the  vicar  and  not  to  the  impro* 
priator. 

It  is  ordered  and  adjudged,  that  the  defendants  shall  account  for  and  pay 
the  tithes  of  the  said  bmds  to  (be  plaintiff;  and  it  is  referred  to  ^e  deputy  re- 
membrancer to  take  an  account  ot  the  same. 

RoBT.  Atktns. 

Enw.  NxviLL. 

KicH.  Lbchmbxb. 

John  Tobtok. 

Tr.  2  W.  &  M.  Scacc.  Staines  v.  Welh  and  others-    [I  Wood,  «80.] 

Essex,  10th  July,  1690. 

THE  plaintiff^  as  rector  of  the  parish  church  of  Langdon  Hill  in  the  coonty  ^.*|^^  ^  ^^ 
of  Essex,  demanded  tithes  in  kind  of  calves  and  milk.  ^aUfS'S!7 

'^^  andof  fifteen' 
^eeses  etoy  year,  mliet  of  tithes  of  milk*  each  of  the  cheeses  to  be  made  of  thft  whole  anlk,  except  sach  as 
the  caivea  saok  fwm  their  sereral  dams,  every  tenth  day  between  the  lOtb  of  May  and  Michaelmas,  m  Uea  of 
tithe  milk  of  the  odws,  h^  withm  a  parish,  decreed. 
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1 690^  The  defandant  insisted  upoD  two  moduses;  the  one  of  twelvepenoe  for  every 

calf  nnder  the  numher  of  ten  yearly  fallen  to  be  paid  to  the  rector  at  Michael- 
mas :  the  other .  of  fifteen  cheeses  every  year,  each  of  which  cheeses  is  to  be 
made  of  the  whole  milk  (except  such  as  the  calves  suck  from  their  several 
dams)  proceeding  or  coming  every  tenth  day,  between  the  tenth  day  of  May 
and  Michaelmas-day,  in  fuU  satisfaction  of  all  tithe  milk  coming  from  all  and 
every  cow  and  cows  fed  and  depastured  within  the  said  parish  and  titheable 
places  thereof. 

A  trial  at  law  upon  two  issues  was  directed,  to  try  the  validity  of  the  said 
moduses;  and  on  the  said  trial,  after  hearing  much  evidence  on  both  sides,  a 
verdict  passed  for  the  defendants. 

The  court  therefore  ordered,  that  the  said  defendants  shall  be  and  are  here- 
by dismissed  of  and  from  the  said  bill,  and  the  matters  therein  contained;  but 
without  costs  on  either  side. 

ROBT.  ATKTNd. 


Tr.  2  W.  &  M .  Scacc, 
Attorney  General,  at  the  relation  of  Sutton  v.  Oldys.  [1  Wood,  280.] 

Surry,  7th  July,  1 690. 

1^^  ^!??°^  ^T^HE  bill  stated,  that  the  king  and  queen  and  their  progenitors  had,  time 
'*'^  aS^  ^^^  of  mind,  been  seised  in  fee  of  the  manor  of  Byfleet,  in  the  county  of 

Byfleet  Fnk,  Surry,  and  of  several  demesne  lands  thereto  belonging,  whereof  the  lands 
whkh  He  in  the  called  the  Parii  were  parcel  3  that  the  said  lands,  time  out  of  mind,  had  been 
periihof  Wislej,  tithe  free,  and  so  enjoyed  both  by  the  king  and  bis  tenants,  and  that  no  manner  of 
in  the  co^ty  ^  tithe  had  ever  been  demanded  of  paid  for  the  same  in  the  memory  of  man : 
fi^dth^oi^*'  that  the  defendant  Oldys,  pretending  to  be  parson  of  Wisley,  had  brought  se- 
thej  are  dow  ^^nX  actions  against  the  relator  s  tenants  for  tithes  in  kind  of  that  part  of  the 
dlsparlied,  and  said  land  called  the  Paik,  that  lies  in  Wisley  3  that  the  other  defendant  Smart, 
conrerted  into  as  rector  of  Byfleet  cum  Wisley,  had  filed  his  bill  in  this  court  for  tithes  of  the 
•f*^*  ^JJ"^**     ,  same  land,  pretending  it  to  be  within  the  parish  of  Byfleet,  and  that  Wisley  is 

^j^^'^  ^  P«"*  ^^  ^^^*.  ^^  ,P*rt  ^^  *e  P*"s^  o^  Byfleet.  The  biU,  therefore, 
awarded  toijiiiet  prayed  that  their  majesties*  tenants  might  be  quieted  tiU  the  matters  should  be 
the  pouession      settled. 

of  the  crown  j^q  defendant  01d3rs  answered,  that  their  majesties  were  seised  of  the  manor 

and  teMew*"^  ^  Bjrfleet,  and  of  the  demesne  lands  thereto  belonging,  in  ri^t  of  the  crown ; 

that  the  lands  called  Byfleet  Park  are  part  of  the  demesne  lands  of  the  said 
manor ;  that  that  part  of  the  park  that  lies  in  Wisley,  whilst  it  continued  a  paii 
and  was  stocked  with  deer,  and  afterwards,  when  it  was  converted  into  a  war- 
ren, might  possibly  pay  no  tithes ;  but  that  it  is  now  disparked,  and  the  coneys 
destroyed,  and  the  land  ploughed  and  sowed,  and  had  been  so  for  about  three 
years. past,  and  therefore  the  tithes  were  become  due  to  him;  and  that  he,  as 
rector  of  Wisley,  brought  an  action  at  law  against  the  relator's  tenants  for 
the  tithes  arising  out  of  that  part  of  the  Park  lying  in  Wisley,  which  is  a  pa- 
rish of  itself. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses  were  examined; 
and  upon  debate  of  the  matter,  a  trial  at  law  was  directed  to  be  had  at  the  bar 
of  this  court  by  a  special  jury  of  Middlesex  upon  this  issue,  ''  Whether  that 
part  of  the  park  called  Byfleet  Park,  which  lies  in  the  parish  of  Wisley,  is  dis* 
charged  of  the  payment  of  tithes  or  not?" 

A  trial  was  accordingly  had  at  the  bar  of  this  court ;  and  "upon  full  evidence 
the  jury  found  that  that  part  of  the  park  called  Byfleet  Park  which  lies  in  the 
parish  of  Wisley,  is  discharged  from  the  payment  of  tithes. 

It  is  thereupon  finally  ordered,  adjudged,  and  decreed,  that  their  avgcsties, 
and  the  said  relator,  and  all  persons  claiming  by,  from,  or  under  them,  shall  for 
.  ever  hereafter  have,  hold,  and  enjoy  ^hat  part  of  the  park  called  Byfleet  Pari^ 
that  lies  in  the  parish  of  Wisley,  in  the  county  of  Surry,  freed  and  discharged 
from  the  payment  of  any  manner  of  tithes  to  the  defendant  Oldys,  or  any  otiber 
claiming  title  thereto;    to  which  purp<^  a  perpetual  injunction  is  to  be 

awarded. 
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awarded^  for  the  quieting  their  majesties  and  the  said  relator^  their  tenants  and 
lessees,  in  the  peaceable  enjoyment  thereof  3  but  without  costs  on  either 
side. 

*  '    .     '  RoBT.  Atktnb. 

£dw.  Neyill. 
Nic0.  Lecbicbre. 
John  Tubton. 


Tr.  2  W.  &  M.  Scacc.   Knight  v.  Mawe.  [1  Wood,  !28l.] 

Lincolnshire,  18th  July,  1690. 

npUE  scope  of  the  bill  was  to  have  an  account  of  a  portion  of  tithes  of  com  A  portioii  of 
-^    and  grain,  hay,  hemp,  and  flax,  called  St.  Leonait[*s  tithes,  which,,  at  the  tithes  decreed, 
time  of  the  dissolution  of  the  late  monastery  or  priory  of  monks  of  the  Carthu-  "^^^  portion 
sian  order,  in  the  Isle  of  Axhohne,  in  the  county  of  Lincoln,  the  prior  of  the  ^  tho^^^e 
monastery  or  priory  for  the  time  being,  was  and  had  been,  time  out  of  mind  or  tithes  due  to  the 
otherwise,  by  some  ancient  grant,  reservation,  endowment,  or  composition  in  rector, 
right  of  the  monastery  or  priory,  and  as  belonging  to  the  house,  site,  precinct, 
or  church  of  and  witiiin  the  same,  entitled  to,  and  had,  from  time  to  time, 
received  and  enjoyed,  and  were  issuing  out  of  certain  lands  lying  in  the 
parishes  of  Epworth  and  Haxey,  in  the  said  county,  in  the  possession  of  the 
said  defendants  5  which  said  portion  of  tithes  were  due  and  ought  to  be  paid 
over,  and  above  the  tithes  due  to  the  rectors  of  the  said  parishes. 

The  defendants  denied  that  at  or  before  the  dissolution  of  the  said  priory  or 
monastery,  the  prior  pro  tempore  was  or  had  been,  time  out  of  mind  or  other- 
wise, by  any  legal  grant,  endowment,  or  composition,  lawfully  entitled  to  the 
said  tithes  3  and  insisted  that  the  lands,  out  of  which  the  plaintiff  demanded 
tlie  tithes,  being  copyhold  lands,  held  of  the  manor  of  Epworth,  by  copy  of 
court-roll,  ought  not  to  be  charged  with  the  tithes  -,  that  in  esse  the  prior  pro 
tempore  did  receive  the  said  tithes,  it  was  incumbent  on  the  plaintiff  to  shew 
how  he  came  to  do  it,  and  what  endowment,  grant,  or  other  thing  he  had 
which  might  in  law  charge  the  said  lands,  the  said  lands  being  copyhold,  and  « 

nothing  thereof  to  be  found  in  the  court-rolb ;  and  therefore  they  conceived 
that  the  said  lands  could  not  be  charged  with  such  an  unusual  buitien,  except 
by  some  surrender  from  some  former,  owners  of  the  said  lands,  according  to 
the  custom  of  the  said  manor,  and  enrolled  and  entered  in  die  court-rolls  of 
the  said  manor ;  and  that,  in  case  the  said  lands  be  charged  with  the  said  tithes, 
and  considering  the  great  charge  of  tillage,  fallowing,  manuring,  seed-cutting, 
]ord*s  rents,  taxes,  and  other  charges,  they  conceived  the  lands  were  not  worth 
tilling,  but  must  lie  uncultivated  3  and  therefore  hoped  the  court  would  not 
decree  the  payment  of  the  said  tithes  till  the  plaintiffs  proved  by  good  evidence 
how  the  lands  were  originally  charged,  and  what  legal  endowment,  grant,  or 
other  thing  the  prior  had  thereof,  and  from  whom. 

The  plaintiffs  replied,  the  defendants  rejoined,  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  the  several  depositions  taken  in  the  cause, 
amd  a  deed,  dated  the  twenty- seventh  of  April,  1652,  made  between  Sir  P. 
Tyrwhitt  and  J.  Dillingham  3  and  on  debate  of  the  matter. 

The  court  directed  a  trial  at  law  in  an  action  of  trover  and  conversion^  to  be 
brought  by  the  defendants  against  the  plaintiffs ;  in  which  action  the  plaintiffs 
in  this  cause  are  to  admit  that  the  defendants  set  out  a  stack  of  com  and  a 
cock  of  hay  for  tithes  over  and  above  the  tithes  due  to  the  parson,  and  also  thai 
the  plaintiffs  carried  the  same  away,  and  converted  the  same  to  their  own  use  j 
and  the  only  question  upon  the  trial  to  be,  "  Whether  the  plaintiffs  are  enti* 
V  tied  to  the  said  portion  of  tithes  called  St.  Leonardos  tithes,  lying  in  the  pa- 
"  riihes  of  Epworth  and  Haxey,  or  not  V* 

A  trial  was  accordingly  had,  and  a  verdict  was  found  for  the  defendants  in 
the  action  (who  are  plaintiffs  in  this  suit). 

This  cause,  and  also  a  cross-cause,  wherein  the  defendants  in  this  cause  were 

plaintiffs. 
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plalnttflb,  «nd  tbe  plafntiSs  defendants,  came  on  (!ie  twenty-ntnth  day  oF  June, 
1692,  to  be  heard ;  and  upon  reading  the  poeiea  of  the  Terdict^  and  tikr  aiieir 
trial  being  prayed  for,  and  on  debate. 

It  18  ordered  and  decreed,  that  the  defendants  shall  satisfy  and  pay  to  the 
plaintifis  the  tithes  due  for  the  lands  they  severally  hold  in  the  said  parisbes  of 
Epworth  and  Haxey,  or  the  value  of  the  same ;  and  it  is  referred  to  the  deputy 
remembrancer  to  take  the  account. 

And  as  to  the  cross'-bill,  it  being  for  the  aame  matters^  it  is  ordered  to  be 
dismissed  with  coats  to  be  taxed. 

RoBT.  Atktvs. 

Nice.  Lbchmsu. 

John  Tubton, 

John  Powsll. 

Tr.  2W.&M.    Scacc. 
Dodderidge  v«  Ctartop.    [1  Wood,  £83.  Ch.  Ba.  Dodd's  MS.  106.(1)} 

Sussex,  10th  July,  1690. 
A  imNhif  oftt.    hpHE  ptaiatiff  claims  tithes  of  the  rectory  of  WhatlingloD,  in  the  oounty  of 

■ccordine  to  tbe  -SuSSex. 

yearly  value  of  '^^  defendants  State  a  custom  of  paying  two  shillings  in  the  pomd,  aceod- 
the  farm,  held  ing  to  die  yearly  Talue  of  theur  farms,  by  half-yeaily  payments,  at  Ledy-D^ 
eood^  and  Michaelmas,  in  full  satisfution  of  all  tithes  whatsoerer. 

On  reading  the  depositions  of  divers  witnesses  in  the  canse,  and  on  fiitt  debate 
of  the  matter,  the  court  ordered  the  bill  to  be  dismissed  without  costs.  [Deem 
Book.} 

Resolved,  that  a  custom  of  two  shillinp  in  the  pound,  according  to  die 
Talue  of  the  land,  or  as  the  same  is  let  for,  is  a  good  custom  by  the  whole  ooiiit» 
and  not  tithes  in  kind,  and  the  parsons  bill  for  tithes  in  kind  dismissed.  See 
BramehChapUn  and  Betm  &  Lee  con/rd.  1 1  Rep.  16.  Udb.  11.  [Dm2if«ikf5.] 

(1)  There  are  two  copies  of  MSS..  contain-  contains  at  the  end  this  entry:  '*N.B.i 

ing  reports  said  to  be  by  Ch.  Baron  Dodd,  **  tranicnhed  tJbese  cases  frmn  a  Mmtatf^ 

iu  tbe  Hargrave  collection.    Mr.  Aayiier  and  "  beUngiwg  to  ike  iMe  Ckirf  Btfm  VM, 

Mr.  GmlUm  have  copied  from  No.  70,  which  *<  written  with  hii  own  hand,    I  hq^n  H  Ift 

has  but  little  claim  to  aatfaenticity  when  com-  **  long  Vacation,  andfimthed  if  tkii  <b9,m> 

pared  with  No.  71,  which  1  have  followed ;  •«  tike  Sist  day  of  Vteember,  iTtS.    Jdn 

the  former  is  by  an  iqiknowm  copier,  the  latter  ^  Wemwig^'* 

Tr.  2  W.  &  M.  Cam.  Scacc, 
Dummerv.  Wingfield.  [Dodd's  MS.  111.]  1  Wood, 473. 

nn>HE  plaintiff  was  rector  of  Hardwick  cum  Weedon,  in  Bucks,  and  Imiq^ 

^  *"-  his  bill  against  the  defendant  for  tithes  ;  and  the  court  resolved,  Ist.lbt 

A  pastartte  ^^  year  ends  at  Shear-day  for  sheep :  2d.  Iliat  for  such  she^  as  were  kept 
tithe  u  doe  for  after  Shear-day,,  and  sold  away  afterwards  out  of  the  parish,  that  tbe  panon 
•^**P  J«P*  »^  should  have  a  pastnn«e  tithe  tor  them  -,  and  these  two  points  were  ainned 
soW^ot^^  upon  a  rehearing.  I^te,  the  parishioners  had  a  modus  for  tithe  shero  frw 
parish.  Candlemas  till  shear-time,  as  follows :  viz.  the  sheep  to  be  sold  at  Caadlemaiy 

Full  tithe  of  «ad  the  parson  to  have  the  tenth  fleece,  or  the  vidne  thereof,  hr  all  those  at 
wool  decreed,  shear-time;  but  for  such  as  are  bought  in  aft^  Candlemas,  the  parson  is  to 
Ih°"*\i5 L*  ^^^  four-pence  a  score,  by  the  month.  Note,  the  sheep  for  which  the  wort 
kep^bot  twT"  <*®creea  a  pasturage  tithe  were  bought  in  after  Candlemas,  and  sold  ont  after 
mouths  in  the  ahear-time,  but  no  profit  was  made  of  them.  See  Bro.  Dismes,  18.  F.  N.  B. 
parish  where       1029.  a.  Degge,  246.  256.  1  Ro.  640. 

sheared.  Note,  a  bill  of  review  was  brought,  and  the  case  argued  at  length,  end  the 

Chancellor  of  the  Exchequer  was  there,  and  was  against  the  decree  j  bot  the 
other  barons  affirmed  it,  and  allowed  a  demurrer  to  the  bill  of  review.  B.  3 
W.  &  M.  and  H.  3  W.  &  M.  the  court  decreed  the  full  tithes  in  kind  of  wool, 

although  the  sheep  had  been  but  two  months  in  the  paridi  where  sfaeared* 

between 


Hie  year  for 
sheep  ends  at 
shear-day. 
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between  Feme  and  Swme,  of  Leverington,  in  Ely  j  for,  by  the  court,  wool  ii        1990^ 
tube  in  kind.  ouMMsa 

Tr.  2W.  &M.  Scacc.  n-n-^ 

Stumpe  V.  Aylijgfe.  [Dodd'a  MS,  p.  136.]   2  Gw.  5SQ.   1  Wood,  294. 

Rayn.  72. 

TTPON  an  Englisb  bill  for  titbes,  tbe  defiendant  set  oat  and  proved  that  the  The  Kiog'k 
^^    plaintiff  had  taken  a  second  benefice  which,  by  the  proofs,  was  above  8/.  hooks  are  coa- 
in  value,  &c.    But  in  the  King  s  books  it  was  bdow  the  value,  &c.    And  the  cl""^«  ■>  {?  ^« 
court  doubted  whether  the  vahie  should  be  determined  by  the  King*s  books  ^|^ 
cronelnsivdy,  or  it  should  be  according  to  the  real  value.  Adjourn.    See  Dy. 
237.  Cro.  Eliz.  853.  Cro.  Car.  456.  Pegg.  29.     . 

Afterwards,  5th  December,  1 692,  it  was  resolved  upon  debate,  thai  it  should 
be  according  to  the  King's  books,  and  the  defendant  was  decreed  to  account. 
I  {Dodd)  was  of  counsd  with  the  plaintiff^ 

'      M.  2  W.  &  M«  Scacc.    Claxtm  v.  Langton.    [1  Wood,  283.] 

Lincolnshire,  24th  November,  1690.  i 

^i^llJS  bin  stated  that  the  plaintiff,  for  one  year  last  past,  had  been  rector  of  A  custoni  that 
*■•    Mabletborpe  Saint  Mary's  cum  Stayne,  in  the  county  of  Lincoln,  and  en-  oo*^^?'^*^* 
titled  to  all  manner  of  tithes  in  kind,  and  to  the  ^ebe  lands  thereunto  be-  ^^t^butu?e  io 
longing.  ^  ^  ft  puish,  ahall 

The  defendant  stated,  that  within  the  parish  there  was  a  custom,  that  if  any  pay  44.  an  acra 
person,  dwelling  out  of  the  parish,  occupy  or  take  to  farm  any  pasture  ground,  ^••'Jjr  on  the 
being  ancient  pasture  ground,  lying  in  the  said  parish,  he  shall  pay  to  the  rec-  ^k^^^JS!^ 
tor  of  Mablethorpe  the  yearly  sum  of  four-pence  an  acre  for  eve^  acre  of  such  j,  ,  gg^  ^^^  * 
pasture  ground,  in  full  of  all  tithes  yearly  arising  upon  every  such  respective  torn. 
acre,  the  same  to  be  paid  upon  every  first  day  of  August,  or  afterwards,  upon 
request,  and  that  .the  same  sum  di  four-pence  an  acre,  amounting  to  four 
pounds  fisurteen  shillings  and  six-pence,  was  tendered  to  be  paid  accordingly, 
but  that  the  plaintiff  refused  the  sapie,  and  that  the  defendant  was  and  is  r^y 
to  pay  it. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined 
on  both  sides. 

The  plaintiff*s  counsel  confessed  that  tbe  custom  was  fully  proved,  but  denied 
that  the  defendant  had  proved  any  more  than  one  pound  fourteen  shillings  and 
four-pence  to  be  tendered,  which  was  not  tbe  fiill  customary  payment ;  and 
insisted  that'  the  custom  being  formerly  in  issue,  in  the  cause  of  Askfordby, 
deilt  (the  plaintiff's  predecessor),  against  Newcomen,  ffentleman  (1),  was  de- 
creed to  be  a  void  custom,  and  against  law,  and  thererore  prayed  the  like  de- 
cree might  be  made  in  tlds  caose,  and  that  such  former  decree  was  the  only 
induoement  why  the  plaintiff  brought  this  suit. 

The  defendant's  coun^  insisted,  that  sincp  the  said  decree  th<  like  custom, 
being  in  question  once  or  twice  in  this  court,  was  decreed  to  be  a  good  cus-*^ 
toin.(2) 

Whereupon,  and  upon  hearing  what  was  alleged  by  tbe  counsel  on  both  sides. 

The  court  declared,  that  the  custom  insisted  on  by  the  defendant  in  his  an* 
svrer,  was  a  good  custom. 

It  Is  thereupon  ordered  and  adjudged,  that  the  defendant  shall  be,  and  is 
bereby  abtohitely  dismissed  this  court  of  an4  from  the  bill,  and  the  matters  and' 
tilings  therein  contained,  with  costs  to  be  taxed  by  the  deputy  remembrancer. 

Thb  Coubt  full. 
.    (1)  As^e,  Sn,  (^)  Sec  rniU,  Tr.  90  Car.  t.  M.  Si  Cm.  f . 
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J690.  Tr.  2  W.  &  M.  Scacc.   Streaton  v.  Dawnes.  MS.  p  Gw.  536.] 

Glvbc  lead  U  "DILL  by  vicar  for  tithes  :  defetidant  insisted  he  was  tenant  of  the  glebe 
not  of  conoion  -O  lands  under  Eton  College^  and  that  no  tithe  for  that  land  was  dne  to  the 
right  titbeable.  yjcar.  By  the  courts  in  regi^  the  glebe  land  of  which  the  plaintiff  denuDds 
Slmi2cd  where  ***^^' "  ™^'  °^  common  right  titbeable  to  the  plaintiff,  and  the  plaintiff  has  not 
no  pro^ofiMv!  made  sufficient  proof  of  payment  of  tithes  to  him  for  the  same,  let  the  bill  be 
meat.  dismissed. 

!<»».  H.2W,&M.    B.  R* 

^■'■"^'"^        Shotter  v.  Friend.    [Carth.  142.]    S  Mod.  283.     Show.  158.  17«. 

Holt,  752.    Comb.  l60.    2  Salk.  547. 

Kcl^^elS.  "PROHIBITION  to  the  spiritual  court,  in  which  the  plaintiff  declared  to 
ritual  court  af-     ^   this  effect: 

ter  sentence,  That  one  John  Friend  made  his  last  will,  and  bequeathed  a  legacy  of  1  Oil  to 

and  although  Mary  Friend,  and  made  the  wife-of  Sfaotter  executrix,  and  died :  the  plaintiff 
*^atti^  ^h'^^  paid. the  legacy  to  Mary  Friend,  who  afterwards  died  intestate;  and  the  de- 
i^drjnrisdic.  x^^ndant,  as  her  administrhtor,  libelled  against  the  plaintiff  for  this  legacy  of 
tion,  if  a  teml  1 0/.  to  which  he  alleged  in  that  court  by  way  of  plet|,  that  he  had  paid  &  said 
poral  matter  legacy  to  Mary  Friend  in  her  life- time,  which  payment  he  offieied  to  prove  by 
become  ind-  one  credible  witness ;  but  the  court  refused  the  pka,  because  one  witness  per 
nrf*  "S  *^^  **  ^'  °®*  sufficient  by  th^ir  law  to  prove  any  matter  of  fact, 
proofs  as  the  ^^  defendant  pleaded,  that  before  the  prohibition  was  brought  and  ddi* 

temporal  courts  Tcred,  sentence  was  given  in  the  spiritual  court  against  the  plaintiff. 
allow,  as  if  the  v  And  upon  a  demurrer  to  this  plea,  it  was  insisted  for  the  plaintiff,  that  it  is  a 
refuse  proof  of  maxim  in  law,  that  where  the  common  and  the  ecclesiastical  law  differ,  the  caom- 
ele^wlb^  ^but  ^^^  ^^^  ^^^  always  be  preferred ;  and  that  those  laws  differ  in  several  ppints 
for  probilntioQ  concerning  evidence }  for  by  that  law  the  father  cannot  be  a  witness  wheie 
it  mast  be  al-  the  SOU  is  a  party,  et  h  coniti  ;  so  in  the  case  at  bar,  the  proof  of  the  fact  by 
leged  that  such  one  witness,  is  not  good  by  their  law ;  but  it  is  otherwise  at  common  law  ;•  for 
^^flr^iMl  ^^  ^  reasonable  that  the  proof  which  is  good  for  payment  of  a  debt,  should  he 
fused.  *        ***  likewise  sufficient  for  payment  of  a  legacy. 

Though  by  Moreover,  upon  such  single  proof,  the  plaintiff  would  have  relief  in  chancery, 
the  ecclesiastical  and  for  the  same  reason  shall  have  a  prohibition  here  3  and  the  cases  in  the 
law  it  is  neces-  (|)  margin  were  cited  to  prove  that  prohibitions  have  been  granted  in  cases  cf 
7d^t^T^    this  nature. 

son  of  settimr'        Now,  supposing  a  testator  owed  money  upon  bond  to  the  value  of  the  assets, 
out  tithes,  it  is    &Q<1  be  had  aevised  several  legacies  by  his  will ;  and  this  bond  is  proved  by  one 
not  so  by  the      witness ;  and  the  legatees  libel  against  the  executors,  who  plead  this  bond  m 
common  Uw.       that  court ;  and  they  disallow  the  plea,  because  the  bond  is  proved  by  one  wit- 
ness alone :  in  this  case,  if  a  prohioition  should  not  go,  that  court  would  com- 
pel the  executor  to  pay  the  legacies ;  and  yet  he  (the  executor)  would  be 
chargeable  to  the  obligee,  for  as  to  him  the  payment  of  the  legacy  would  be  a 
'   devastacit. 

E  contrd.  It  cannot  be  denied  but  that  the  spiritual  court  has  oonnsance  of 
the  original  cause,  which  in  this  case  is  the  legacy,  and  therefore  they  shall 
have  conusance  of  all  the  (2)  incidents  and  dependencies  thereon ;  besides,  one 
witness  is  not  conclusive  evidence  at  common  law,  but  only  evidence  to  induce 
the  jury  to  find  the  matter. 

But  in  Micbaefanas  Term,  Anno  2  W.  &  M.  it  was  argued  and  resolved  by 
all  the  court  seriatim,  that  a  prohibition  should  go ;  and  first  it  was  allowed, 
that  regularly  where  the  spiritual  court  has  conusance  of  the  principal,  they 
shall  have  conusance  of  the  incidents  and  accessories  5  but  if  the  inciaent  be  a 

(1)  3  Cro.  88.  666,    Moor,  413.   907.  (f)   Roll.  Abr.  f98,  f99.  Hob.  19.    IS 

1  Rul.  Rep.  13.  t  Rol.  Rep.  42.  439.  490.      Rep.  65.    HeUej.ST.    S  Inst.  608.    Lindw. 


Hob.  247.  Ye).  9S.  S  Rol.  Abr.  S99.  Latch,      174.  Sid.  161.   S  Inst.  6.  b. 
117.  217.  3BttJsitr.  242.  Hiitton,  22.  Poph, 
59.  Hob.  188. 


matter 


TITHE  CASES.  569 

matter  merdy  temporal^  tbey  must  proceed  ibere  acoordiDfl;  to  tbe  ocmrBe  of        1691. 
tlie  oommon  law>  and  not  stcmuHltimjus  tcckwuticmi;  far  if  tliey  do,  a  prohi-      -ihottbb 
bition  will  be  gnmted  ^  as  for  instance,  in  tbe  case  of  a  nuncupatiYe  will,  wbich  **' 

is  merely  spiritual  (and  sncb  a  will  is  none  in  tbeir  law,  unless  proved  by  two       ^^^^  ^ 
ivituesses  at  least),  no  probibition  sball  go,  thougb  tbey  disallow' tbe  will,    .... 
because  proved  by  one  witness,  and  no  more,  for  tbat  court  bas  conusance  of 
tbe  probate  of  wiUs :  but  yet,  if  a  rcTocation  of  sucb  will  be  pleaded  tbere,  and 
proved  by  one  witness,  and  tbey  refuse  tbe  plea  for  want  of  sufficient  proofs  a 
probibition  sball  go :  quod  nota. 

So  wbere  a  suit  is  brougbt  in  tbat  court  for  subtraction  of  tithes,  wbicb  is 
of  spiritual  conusance,  and  tbe  defendant  pleads  there,  tbat  be  bad  set  out  tbe 
tithes,  which  be  proved  by  one  witness,  but  tbey  refused  to  allow  tbe  dlea, 
because  the  defendant  had  not  given  the  parson  notice  of  setting  out  the  tithes  5 
yet  upon  suggesting  this  matter  a  probioition  sball  eo,  because  notice  is  not 
requisite  by  the  common  law ;  therefore  if  they  wiu  proceed  upon  such  an 
incident^  according  to  tbe  ecclesiastical  law,  they  shall  be  prohibited. 

But  it  was  agreed  that  a  suggestion  tbat  the  spiritual  court  obiected  as  to 
tbe  credibility  A  a  witness,  is  not  a  sufficient  ground  for  a  prohibition,  for  they 
are  the  proper  judges  of  the  credit  of  a  witness ;  likewise  it  is  not  a  sufficient 
ground  for  a  prohibition  to  suggest  that  the  plaintiff  had  only  one  witness  to 
prove  tbe  fiEu;t,  unless  be  allege  that  he  offered  such  proof,  and  it  was  refused 
far  insufficiency. 

And  a  case  was  now  remembered  between  (1)  Richardton  and  Desberow  ad- 
judged in  this  court,  when  Hale  was  Ch.  Justice,  which  was  tbe  same  with 
tbe  case  at  bar,  and  likewise  after  sentence  j  and  yet  a  prohibition  vras  granted. 

And  Holt,  Ch.  J.  held,  that  it  was  not  necessary  m  any  case'  at  common 
law,  that  a  proof  of  matter  of  fact  should  be  made  by  more  than  one  witness  j 
far  a  single  testimony  of  one  credible  witness  was  sufficient  to  prove  any  fisM^t ; 
and  that  tbe  authorities  cited  in  1  Inst.  6.  b.  did  not  warrant  that  opinioQ 
trbich  was  there  founded  on  them. 

The  plaintiff  had  judgment  for  a  prohibition.  « 

(I)  1  Vent.  291. 

Tr.  3W.  &M.  Scacc. 
Pettit  V.  Churky.  [Dodd's  MS.  Rayn.  72.]  2  Gw.  536. 

PLEA  to  a  tithe  bill,  that  the  plaintiff  was  a  Frenchman,  and  not  capable  of  (^uBre,T?betber 
a  benefice  by  statutes  Ric.  2.  and  Hen.  5.    The  court  doubted.  See  RoL  •Ij^^  \55^ 
Abr.  tit.  Presentment,  348 ;  and  note  the  acts  are  printed  in  Rastal.  Stfacs.  ^ 

M.3W.  &M.    Scacc. 
Birchimhaw  v  Wilcock  and  others.  [I  Wood,  28?.] 

Devonshire,  ]2tb  November,  1691. 

THE  plsantiff,  as  rector  of  Lydfard,  in  the  county  <j£  Devon,  exhibited  his  Where  tithes 
bill,  stating  that  his  predecessors,  time  out  of  mind,  or  by  some  ancient  ^/p,^°^. 
grant,  were  entitled  to  all  manner  of  predial  and  other  tithes  within  tbe  said  the  fomt  <^'' 
parish  and  the  titheable  places  thereof.  Dartmoor,  by  a 

The  defendants  alleged,  that  tbe  grounds  by  them  severally  held,  laid  within  rector  of  a  pa- 
tbe  forest  of  Dartmoor  j  that  the  said  forest  was  an  ancient  forest,  park,  or  ^'^  ■'^d  the 
chase,  belonging  to  the  crown ;  that  the  tithes  thereof,  and  of  all  assarted  and  f  ^^{"^ 
improved  grounds  therein,  were  only  payable  to  the  crown,  and  by  law  119  ^^og«ito  the 
tithes,  or  any  thing  in  lieu  thereof,  could  be  claimed  by  any  person  for  tbe  King,  an  tMoe 
same,  but  only  by  such  as  claimed  by  matter  of  record  under  the  croWn.  was  directed  to 

The  defendants*  counsel  insisting  that  the  grounds  out  of  wbicb  the  plain-  ^  whether  the 
tiff  demands  tithes,  are  not  within  tbe  parish  of  Lydford,  or  the  titheable  pkces  {^J     ^t^ 
thereof,  **"   * 

The  court  directed  the  plaintiff  to  bring  an  action  against  the  defendants  ^ 
the  issue  to  be^  "  Whether  the  tenements  and  lands  in  the  occupation  of  tbe 

*'  defendants, 
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1691.        **  deftadbinit,  out  of  wfaich  tW  plmnliff  ckmuidt  tkIifiB>4o  lie  wkUa.tke  pvuk 
BiBfiaumiAw  '' of  Lydfoid,  or  the  titheaUe  places  therexif,  or  not  ?*'  lo  be  tried  by  a  spedal 

A  trial  was  aooordin^y  bad  by  a  spedal  jnry  oat  of  tbe  north  grand  dtiviaioiL 
of  the  said  county,  and  a  verdict  given  for  the  plaintiff. 

The  defendants'  counsel  prayed  a  new  trial ;  but  the  court  seong  no  mis- 
carriage in  the  jury  upon  the  last  trial,  nor  any  just  exertion  to  the  verdBct, 
lefased  to  grant  any  further  trial. 

It  is  thmfore  ordered  by  the  court,  that  the  defendants  shall  respectively 
acoonnit  with  and  satisfy  the  plaintiff  for  all  such  tithes  as  they  have  severaDy 
bad  in  the  years  1688  and  1689. 

NiCB.  Lechmsbs. 
John  Tvrtom. 
John  Powbll. 


^^'f^  nraiE  vicar  is  endowed  with  all  small  tithes  within  the  parish,  and  with  Host 
sown  by  WBXt»^  of  glebe,  and  the  parson  or  impropriator  bad  all  the  great  tithes : 


>_^^2.  H.  4  W.  &  M.  Scacc. 

Saunders  v.  Ryall  [Dodd's  MS.  leg.]  Rayn.  74.  2  6w.  537. 

The  vicar  is  en- 
titled 

liis  prede(»aor'8  ^1^^  ^^^^i*  leased  the  glebe  to  A.  who  sowed  it  with  com,  and  then  the  vicar 
ksieeon  the  died.  B.  is  inltitnted  and  inducted ;  A.  carries  off  the  com,  and  B.  snea  him 
glebe,  altfaoQgh   for  the  tithes ;  and  held  by  the  whole  court, 

t^ilf^itiS^to  }^  ^^  ^'  ^^^^  V^y  ^^'  ^^^  ^  Si^^  P^^^^  ^"^  ^  whom,  lor  it  was 
great  tithes  se-  ob|^<^^  ^^  >Kyw  it  is  great  tithe  it  shall  go  to  the  parson  and  not  to  the 
nenllj.  Sode-  ▼icar,  for  be  is  not  endowed  with  great  tithes.  But  by  IdECHMVHS  and 
creed  bj  two  PowBu^  the  vicar  shall  have  it,  for  the  endowment  of  the  g^ebe  carries  iJl  tiie 
buons  «gaiiut  profits  of  the  bnd  with  it.  But  Titrton  contr^,  that  the  parson  shdU  have  it^ 
^'""onhe  ^^^  ^^^  ^^  ^"  ^^y  discharged  of  gieat  tithes  in  the  hands  of  the  vicar  $  but 
chief  barom        ^  cannot  havje  them  m  prmdre,  tor  the  parson  has  all  the  great  tithes.    In 

the  absence  of  the  Chief  Baron,  it  was  decreed  for  the  vicar.  See  Cro.  Efiz.  579. 
GrasUy*8  case,  cited  in  BUncoe  and  Backsdaies  case,  (1)  to  the  contrary:  but 
this  case  was  not  cited  to  the  court,  nor  hj  them,  notwithstanding  the  oonrt 
took  two  days  to  consider.    See  pott,  Hawknu  and  CtiUle, 

(1)  AnU,  154 


H.  S  W.  &  M.  Scacc. 
Buckle  V.  Vanacker.  [Dodd's  MS.  142.]  1  Rajn.    73.Bunb.  99.  n. 


UPON  a  tithe  bill  for  tithe  wood  in  Eritk,  in  Kent,  at  Serjeant's  Inn,  the 
20th  February,  resolved  that  if  above  twenty  years  growth  be  felled,  and 


Wood  of  timber 
trees  cot  into 

biSets  shall  pav  P'^  *^^  ^^^  timber  and  part  made  into  billets,  faggots,  &c.  that  tithe  shall  be 
tithe. '  P<^d  for  the  part  so  made  into  billets,  &c.    And  it  was  said  that  it  is  not  tiie 

thing  but  tne  use  which  exempts  from  tithes,  and  notsrithstanding  abofc^ 
twenty  years  growth^  it  shall  not  avail,  &c.  Acton  and  Sxns  aiiyndged 
upon  hearing,  re*hearing,  and  review.  So  in  Watts  and  Wendmmu  QtBBe 
the  law.  See  Franklyn  and  JoneSy  1 687,  and  rqwrts  confirmed  ld90.  Coafcr 
and  LayfiM,  of  Burratan.    7ih»etf  and  AthM,  post. 
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H.  3  W.  &  M.  B.  B.  1692. 

Gumbley.  Falldnf^m'  [Carth.  3J5.  1  Show.  £81.]  4  Mod.  45.  ^«-^.-^ 

I  14  a  prohilyitioiii  Ae  case  watj  "nt,  Falkingbam,  rector  of  H.  tibelkd  in  the  ^**^^.,^  * 
ooDSMtoiy  court  of  the  bishop  of  £.  fer  tithes  of  two  mills,  the  one  a  water-  a!^'^i^ti£e 
vill  and  the  otlMr  a  wind-mill,  and  this  demand  was  of  precUal  tithes^  viz.  tho  additioo  of  an- 
tenth  toU-diah.  other  pair  of 

Gnmhle  pleaded  a  mktrn  of  2«.  6d^  as  to  the  water-mOl ;  and  as  to  the  '^ooeB  nnder  the 
wind-miU,  if  any  tithes  ought  to  be  paid,  it  ought  to  be  peraonal  tithes  ?is.  ^'^  '^^^^^ 
the  tenth  of  thepcofits,  and  not  tbe  tenth  toU.di£.  ofT^bk 

.  FalkiBghanv  the  feetor,  by  way  of  additional  libelj  as  they  caO  it,  replies^  iQ!U,penonaI 
that  as  to  the  water-mill.  Gamble  bad  added  a  pair  of  new  stones  to  that  mill»  litbes  (the  tenth 
and  by  that  means  tbe  wtedm  was  destroyed  j  and  as  to  the  wind-mill,  he  ^^  ^'^^^ 
leplied,  thai  by  the  Caaon  kw,  and  by  the  law  of  this  knd,  it  ought  to  m  /tbe  temC'ofdl 
predial  «id  not  personal  tithes;  and  thereupon  that  court  pioceeded  agamst  ^ huxMiie  !■ 
Ouflibk.  general)  oii^t 

And  now  it  was  moved  for  a  prohibition,  suggesting  a  urocbs  as  to  the  to  be  paid, 
water-mill,  ui  tigpr^,  and  as  to  the  wind-mill,  he  set  forth  the  statute  of  S.  &, 
coneeming  tithes>  tis«  **  that  tithes  ought  not  to  be  demanded  if  not  anciently 
paid,'*  &c.  and  further,  that  if  any  ti^bes  were  due  for  a  miU,  they  are  only 
personal  tithes  out  of  the  clear  pnmts  of  the  mill,  and  not  the  tenth  toU-dishji 
as  was  demanded. 

In  the  atoning  this  ease,  two  questions  were  made : 

1.  Whether  the  moAis  for  the  water-mill  was  destroyed  by  the  addition  of 
another  pair  of  stones  under  the  same  roof. 

2.  The  other  qnestion  upop  which  the  great  doubt  arose  was,  what  kind  of 
tithes  ought  to  be  paid  out  of  a  titheaUe  mill  j  if  only  personal  tidies,  WiC 
the -tenth  of  the  dear  gain^  or  else  predial  tithes^  ^ia»  the  tenth  of  all  the  inoon^ 
in  general. 

i  And  the  cases  in  the  (1)  margin  were  eited  for  the  prohibition,  and  for  the 
cwitinnance'  of  the  fNoAfs. 

Et  per  curiam,  the  modua  is  not  destroyed  by  the  addition  of  the  new  pair  oft 
stones  I  but  as  to  tbe  other  matter  they  doubted,  and  therefore  a  prohibitioii 
was  granted  genersUy>  on  piupose  that  the  point  may  come  before  them  upon, 
a  declaration  and  demurrer  to  it,  so  that  the  matter  might  receiiw  a  sol^n. 
determination  by  the  coart. — [CartheiD^ 

Inhibition  :  there  was  one  mill  for  com,  for  which  a  moduB  was  paid  %  and 
the  par^  adds  two  new  mill-stones.    The  parson  sues  for  tithes* 

Sir  ThoiMS  Fvwk  argued,  that  tithes  are  payable  for  com-mills>  coa^ 
2  Inst.  621.  and  he  eited  1  Bolls  Abr.  641.  642.  662.  656.  1  Rolls  Rq>.  405.  ^ 
3Bu]st.  212.  Nat.  Bier.  51.  2  Inst.  652.  Litt.Rep.  The  tithes  of  Ibe  toll 
ia  another  proflt  arising  out  of  the  thing,  not  to  the  owner,  but  to  the  miUer ;  it 
is  a  new  increase  in  the  hands  of  anodier  person.  Be  it  predial,  personal,  <yr 
mixed,  the  coort-christian  baa  jurisdietion,  2  Inst.  490.  Now  here  the  pro6t- 
is  increased ;  the  modus  shall  not  extend  to  the  new  profit,  Cid.  Jac.  429. 
Right  of  estovers  shall  not  go  to  new  rooms  or  chambers  newly  erected,  1  Rdls 
Abr.  641,  652.  1  Brownl.  31. 

Mr.  IFrighi  ^  con$rd.  It  is  but  personal :  the  fulling  mills  are  yielding  only  a 
penonal  tidie ;  and  the  reason  is  the  same  for  this,  thit  there  ought  not  to  be  a 
double  tithe,  2  Inst.  621 .  657.  Before  the  statute  of  articuh  elm,  9  E.  2.  c  5« 
no  tithes  were  payable  for  ancient  mills,  12  Co.  36. 

Holt,  Ch.  J .  The  tenth  toll-dish  is  Uie  tithe  3  (2)  it  is  not  the  owner  of  the 
mill,  nor  the  owner  of  the  grain,  that  has  the  profit,  but  the  miller ;  tins  is  a 
predial  tithe,  because  payable  rectori  ioci,  i.  e.  where  the  mill  is,  not  merely 
where  the  party  lives.  It  seems  reasonable^  the  parson  should  hare  the  tenth 
toll-dish,    Adjouma^r. — [Shower^ 

(1)  9  Boll.  Abr.  65S.  IS  Rep.  36.  1  Boll.  Inst.  490. 6ei.  65S.  2  Cro.  4t9. 1  Brownl.  31. 
Abr.  641.  653.  656.  4  Rrp.  LvMerclV^  case.  (3)  See  the  case  of  ChambttUan  ▼.  Newte, 

Conlri.  SifThemagPop^i  case.  F.  N.  B.  31.      1  Brownl.  P.  G«  25B.  Cafkton  ▼.  BrightwtU, 
H.  tVLM,  Rep.  04.  ^  ReU.  Rep.  405,   t      eP.W.46^ 

Tr.  4 
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1692.         Tr.  4  W.  &  M.  Scacc.  lAster  v.  Cane  and  Salnum.  [1  Wood^293.] 

^^^^^^  Buddnghaiiishire^  22d  June^  1692* 

An  alleged  ens-  rilHE  plaintiff^  as  rector  of  Falmore^  in  the  county  of  Bocks,  staled  thai,  ac- 
torn  of  setting  '  X  cordiDg  to  a  law  or  custom  used  within  the  said  parish,  and  the  adjacent 
r\h?'L'Iti^9  P(^^^  ^^^>  ^^^  ^^^^®  ^  underwooci,  when  feUed,  ought  to  be  set  forth  in 
of  stick  meaJ,  '  ^oa/ds,  half-loads,  quarterns,  stacks,  and  bundles,  viz.  fire-wood  in  loads,  half- 
beldtobeirrega-  loads,  quarterns,  and  stacks;  and  hoops,  withes,  broom-staTes,  huidle-rods, 
far  and  illegal,  an4  Other  such  tike  wood  in  bundles,  to  be  made  up  and  bound  with  witfaes, 
"d^r"^'*!^^''  and  set  forth  equally  in  the  same  method  and  manner  as  the  owner  and  pro- 
A^cu^m^to'set  P'^^^''  ^  ^^^  Woods,  when  felled,  sets  it  forth  and  prepares  it  for  his  own  nse 
it  oat  in  loads,  ^  >^'  ^^d  that  by  cusUnn  rabbits  had  always  paid  tithes  to  the  lecton 
^  fitc.  was  alleged  Within  the  said  parish.  That  the  defendant  Cane,  between  Midsummer,  1687, 
hy  the  rector.      and  Michaelmas,  1690,  had  felled  great  quantities  of  underwood,  and  sold  the 

same,  and  had  also  cows  and  calves  for  whieLhe  paid  no  tithes  to  the  plain* 
>  tiff  j  that  the  defendant  Salmon,  for  four  years  past,  held  and  occupied  a  war« 
Ten,  and  killed,  sold,  and  disposed  of  great  quantities  of  rabbits,  without  pay- 
ing the  tithes  thereof,  or  making  any  satisfisction  for  the  same. 
•  The  defendant  Cane  confessed  that  he  had  felled,  sold,  and  disposed  of  twen- 
ty-six acres  of  underwood,  worth  fifty  shillings  an  acre  3  that  he  had  also  cows 
and  calves  ;  and  mentioncxl,  that  by  an  ancient  custom  there  used,  four-pence 
per  annum  had  been  paid  to  the  rector  for  a  cow,  and  therefore  no  tilhe  ought 
to  be  paid  for  milk  or  calves.  He  confessed,  that  he  had  set  forth  the  tithe  of 
the  wood  by  single  stick,  or  stick  meal,  as  by  the  law  he  might  do,  and  that 
the  same  was  a  foil  tenth  part  of  the  wood  feUed  by  him,  and  that  the  plaintiff 
was  contented  therewith,  tie  denied,  that  there  was  any  custom  to  set  fbrth 
tithe  wood  in  loads,  half  loads,  &c.  as  stated  in  the  biU,  but  that,  to  oblige 
the  plaintiff,  he  had,  in  some  of  the  years  mentioned,  caused  his  wood  to  be 
set  out  in  quarterns. 

The  defendant  Salmon  confessed,  that  for  four  years  he  had  occupied  and 
possessed  a  warren  in  Fulmore,  and  paid  for  the  warren  house  and  the  wairen, 
and  killed  within  the  said  warren  about  sixteen  dozen  of  rabbits,  which  he 
sold  for  eight  shillings  a  dozen,  and  said  that  he  had  let  the  phdntiff  have 
several  couple  of  conies,  but  not  as  tithes  5  and  he  denied  that  lAiere  vras  any 
custom  for  tithing  the  same. 

Upon  reading  the  proofs  taken  in  the  cause,  and  on  debate. 
The  court  was  of  opinion,  that  the  method,  insisted  upon  by  the  defendant 
Cane  for  the  setting  forth  of  the  tithe  of  his  vrood,  is  irregular  and  illegal,  as 
being  an  unequal  and  fraudulent  way  of  tithing  wood,  and  therefore  ordered 
and  decreed,  that  he  shall  pay  and  satisfy  the  plaintiff  six  pounds  frar  the 
value  of  his  tithes  of  wood,  calves,  and  milk,  viz.  five  pounds  fifteen  shillings 
for  the  wood,  three  shillings  for  his  calves,  and  two  shiihngs  for  his  wool ;  and 
that  the  defendant  Salmon  shaU  pay  to  the  plaintiff  forty  shillings  for  bis 
tithes  of  rabbits  for  the  said  years ;  and  the  deputy-remembrancer  is  to  tax  the 
plaintiff  his  costs. 

Tr.  4  W.  8c  M.  Scacc.  tVatts  v.  Watkitts  and  others.   [1  Wood,  296.] 

Herefordshire,  22d  June,  1692. 

Where Umdshad  ^T^HE  bill  stated,  that  the  plaintiff  was,  in  the  year  1676,  presented  to  the 
belonged  to  an  X  rectory  of  Doore,  in  the  county  of  Hereford,  and  was  thereby  entitled  to 
abbey  of  the       ^  tithes  arising  within  the  said  parish. 

und«  tfJl  tIjuc  "^^  defendants  said,  that  since  the  pUuntiff  had  been  rector  of  the  said 
of  2002.  per  an-  parish,  they  had  severally  held  messuages,  farms,  and  lands  within  the  grange 
nam,  and  they  called  Morebampton  Grange,  vnthin  the  said  parish  $  and  insisted,  that  they 
were  not  prin-  ought  not  to  pay  any  tithes  for  the  same,  for  that  the  abbot  or  prior  of  the 
rf^t' "^h^d  a^bey  of  Doore  was  of  the  Cistertian  order,  and  privileged  from  the  nayment 
titbes  werede*  ^^  tithes,  and  was  heretofore  seised  in  fee  of  divers  lands,  parcel  of  the 
creed.  demesnes  of  the  said  abbey,  within  the.  said  parish  <rf  Doore,  and  amongst 

others 
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<ythers  of  the  said  grange  called  Morehampfeoii  Grange^  which  was  parcel  of  the 
9B,id  abbey^  and  that  the  lands  in  the  defenoant's  possession  were  parcel  thereof; 
that  the  said  abbot  was  also  possessed  of  the  appropriate  rectory  of  Doore^  and> 
being  so  seised^  in  the  twentieth  year  of  Henry  the  Eighth^  demised  the  said 
grange  and  other  lands  to  T.  BaskerviU,  with  all  manner  of  tithes^  vralfs^ . 
estrays,  fishing,  fowling,  and  pannage,  wiUi  other  profits  and  royalties  thereto 
bdonging,  (suit  of  court  only  excepted)  for  ninety-nine  years,  at  the  rent  of 
fifteen  pounds,  six  shillings,  and  eight-pence  a-year,  and  that  he  held  the  same 
discharged  frmn  tithes  ;  that  afterwaros  the  said  abbey,  and  all  the  lands^  rec- 
tory, and  the  tithes  thereof,  and  the  fee  thereof,  became  legally  vested  in  King 
Henry  the  Eighth,  with  dl  the  privileges  and  exemptions  thereto  belonging, 
and  that  he,  in  the  thirty-second  year  of  his  rdgn,  granted  the  said  grange, 
land,  and  tithes,  so  demised  to  T.  BaskerriU,  to  Stephen  ap  Harry,  and  his 
heirs,  with  all  the  king's  hereditaments  belonging  to  the  said  grange,  or  that 
were  in  Ba^Lcrvill's  possession,  and  reserved  a  rent  to  him  and  his  successors ; 
that  no  tithes  were  ever  pretended  to  or  demanded  as  due  to  his  Majesty,  or 
SQOoessors,  or  other  proprietors  of  the  said  rectory  j  that  the  lands  so  granted 
were  then  in  the  seisin  of  Sir  H,  Hoskin,  Kt.  -,  and  that  the  defendants  held 
their  farms  under  him,  as  part  of  and  belonging  to  Morehampton  Grange. 

Upon  reading  the  proofs  in  the  cause,  and  on  full  debate,  it  was  ordered,  on 
the  sixth  day  of  June  instant,  that  a  case  should  be  drawn  up,  and  agreed  on 
by  counsel  on  both  sides,  and  that  copies  should  be  delivered  to  the  barons  for 
the  opinion  of  the  court  $  but  the  counsel  not  agreeing  in  one  case,  the  barons 
were  attended  with  cases  on  both  sides,  and  the  cause  came  on  again  the 
twoity-first  instant ;  and  upon  long  debate  of  the  matters  of  law  arising  upon 
the  said  cases,  and  hearing  what  could  be  alleged  on  each  side,  the  court  tpo^ 
time  to  consider  of  the  said  matters  till  this  day  5  the  cause  then  standing  for 
the  judgment  of  the  court. 

Tlie  court  now  delivered  their  opinion  seriaiim  for  the  plaintiff;  for,  that  it 
i^ppears  to  this  court,  that  the  said  abbey  was  one  of  the  lesser  abbeys,  but 
under  the  yearly  value  of  two  hundred  pounds,  and  so  not  within  the  statute 
of  31  H«  8.  c.  13  *>  and  though  the  said  abbey  was  of  the  Cistertian  order, 
yet  it  wpears  to  the  court,  that  the  lands  in  question  were  not  privileged  in 
the  said  abbot's  hands,  in  respect  of  the  said  order,  from  the  payment  of  tithes ; 
and  also,  that  the  tithes  of  Morehampton  Grange  were  not  conveyed,  nor-  did 
pass  to  Thomas  BaskerviU  by  the  abbot's  lease,  mentioned  in  the  answers  and 
case,  nor  to  Stephen  ap  Harry  by  the  letters-patent,  in  the  said  answers  and 
case,  mentioned,  to  be  made  to  him  in  the  thirty-second  year  of.  Henry  the 
Eighth  ;  and  as  by  none  of  the  ways  and  means  in  the  answers  and  case,  or 
by  the  proofs  in  the  cause,  there  appears  any  exemption  or  discharge  of  the 
tithes  of  or  for  the  said  grange,  or  lands  in  the  defendant's  occupation,  the  same 
ou^t  to  be  and  are  titheable  to  the  plaintiff,  and  this  court  being  upon  the 
whole  matter  fully  satisfied  that  the  plaintiff  has  a  good  title  to  the  tithes  in 
question. 

It  \B  ordered  and  decreed,  that  the  defendants  do  account  for  and  pay  to  the 

plaintiff  their  respective  tithes  due  for  the  lands  and  tenements,  in  and  during 

the  several  years  demanded  by  the  bill,  or  the  value  thereof,  with  costs ;  and 

it  is  referred  to  the  deputy-remembrancer  to  take  the  said  account,  and  to  tax 

'  the  costs. 

RoBT.  Atkynb. 
NiCH.  Lkcbmebe. 
John  Tubton. 
John  Powbj<i«. 
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1692.  Tr.  4  W.  &  M.  Scacc; 

^-•%-^      Berwick  v.  Swantm.    [Dodd's  MS.  137-]    Bunb.  J92.    2  Gw.  537. 

1  Wood,  295. 

A  M^iMitntor .  IT^HE  plAindf  brought  a  bill  for  tithes  m  sequestnttenr  of  the  tithes  of  Staoi* 
caamot  bring  s      JL  foitl  in  Norfolk,  and  upon  the  hearing  the  court  dismissed  ^e  bill,  for  the 
blUfortitlies.     geqaestrator  is  bat  as  a  baiHff;  and  accountable  (to  the  bishop)  and  has  no  inte- 
rest, and  so  itifirBS  before  resolred  in  November,  1686,  in  this  court  between 
Batiks  and  tU^.    Note»  the  plaintiir  was  a  parson,  and  served  the  cuie  by  ap^ 
pointment  ai  the  bish<^,  ana  had  a  sequestration  of  the  tithes. 

H.  4  W.  &  M.    Scacc. 
Salmon  v.  Deryer  and  another.    [1  Wood,  302.] 

Sunrjr,  9th  February,  1692. 

Vodiets  oo  two  fV^HE  bill  stated,  thaf  the  parsonage  <^  Frencham,  in  the  county  of  Suny, 
^ll^'i^^*^^  -1^  was  fotraerly  appropriated  to  the  archdeaconry  of  Swry^  that  John,  iM 
Sorry  bezempt  ^^bop  of  Chester,  and  archdeaooQ  of  Surry,  by  indenture  oi  lease  dated  th^ 
Iram  titbes  of  seventh  of  February,  1682,  demised  the  said  parsonage,  and  all  manner  of 
wood.  tithes  and  profits  whatsoever  to  the  same  bdonging  imd  i^ipertaining,  to  di6 

plaintiff,  his  executors,  and  adrnkiistratora  for  Uuiee  lives  $  and  that  by  mtas 
thereof,  he  became  entitled  to  ell  and  att  mann^  of  titluM  whatsoever  aiidng 
therein  I  that  the  defendant,  in  the  year  1690,  cut  great  quantities  of  mder-t 
wood  m  the  lining  of  Chetft,  within  the  said  parsonage  and  rectory,  and  csr-* 
lied  the  same  away  without  setting  fortli  the  tithes  thereof,  or  makiiig  say 
compensation  for  the  same. 

Tne  defendants  said,  that  in  the  said  year  they  cut  a  row  of  alders  in  Diu* 
nott's  Meade,  in  the  said  parish,  and  about  one  acre  of  Met,  birdi,  a^,  and 
withy,  in  Qttinnott*s  Moore,  in  sJl  thirty  cords  of  wood,  which  they  sold,  and 
that  they  did  not  set  out  the  tithes  of  the  said  wood,  or  agree  with  the  pbdotiff 
for  the  same,  for  that  the  said  meadow  and  moor  laid  within  the  Wild  of 
Surry,  in  the  sMd  county,  and  that  the  place  called  the  Wild  of  Suny,  and  ia 
Hrhidi  the  wood  grew,  was,  and  had  been,  time  out  of  mind,  fi^ee  and  esanpt 
of  and  from  the  payment  of  all  and  all  manner  of  ti^  wood* 
The  court  directed  a  triid  at  law  in.  the  Court  of  King's  Bench,  upon  the 


First,  Wheflier  the  titidng  of  Cheait,  in  the  parish  of  Freneham,  Is  vridiio 
the  Wild  of  Smry  ? 

Secondly,  Whether  the  Wild  of  Surry  is  exempt  fiom  the  payment  of  tithe 
wood? 

The  cause  standing  in  the  paper  of  causes,  pursuant  to  the  order  of  the  se-> 
tenth  instant,  it  was  ordered,  on  the  motion  ot  counsel;  that  npon  the  plaintiff 
paying  five  pounds  costs,  for  his  delay  in  not  going  to  trial,  pursuant  to  the  9ui 
otder,  a  new  trial  should  be  had  up<m  the  former  issues ;  the  record  to  be  made 
up  in  the  office  of  pleas,  and  no  wiiere  else,  by  express  direction  of  the  comt, 
theiilaindff*s  counsel  submitting  thereto. 

Ine  issues  vrere  accordingly  tried,  and  a  verdict  was  found  for  the  detedsnts 
on  both  the  issues ; 

Afterwards  at  the  earnest  importunity  of  the  plaintiff  apother  trial  was  di- 
rected to  be  had  by  a  special  jury,  on  which  second  trial^a  Second  verdict  was 
found  for  the  defendants  npon  bodi  the  said  issues. 

Upon  hearing  counsel  on  both  sides,  and  reading  the  order  and  the  poiita 
upon  the  last  trial,  and  on  debate  of  the  matter. 

It  was  ordered  and  adjudged  by  the  court,  that  the  biU  be  absolutely  dis- 
missed. 


H.  4 
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H.  4  W.  &  M.    Scacc.  l^W. 

Platts  V.  Cawthome  and  another.    [1  Wood,  303.]  v^n-W 

Yorkshire,  20tb  February,  1692. 

THE  plaintiflp,  as  vicar  of  Uie  parish  of  Topclifie,  in  the  county  of  Yoik,  Whei*  mmmdm 
stated,  that,  as  vicar  of  the  said  parish,  he  ought  to  receive  all  small  tithes  of  tweatj  abil- 
arising,  &c.  thcfein,  and  for  barren  and  unprofitable  cattle,  from  such  of  the  !^|^^^'^'* 
residents  of  the  said  parish,  who  agist  such  cattle,  the  sum  of  two  shillings  in  of  ^u^illinn 
tlie  pound,  or  the  sura  contracted  to  be  paid  for  the  agistment  -,  and  from  fo-  proved  tithes 
reigners  for  unprofitable  cattle  depastured  in  the  said  parish,  two  shillings  in  were  decreed. 
the  pound  for  every  pound  rent ;  that  the  defendants,  m  the  year  1688,  being  4 

foreigners,  farmed  several  pasture-grounds  therein,  and  held  the  same  in  their 
own  hands,  and  depasturea  them  with  dry  and  unprofitable  cattle. 

The  defendants  oonfessed  that  they  were  foreigners  $  that  they  farmed  cer- 
tain pasture-grounds  called  Maiden  Bower  and  Manor  Wood,  and  depastured 
the  same  with  several  fat,  barren,  and  unprofitable  cattle,  but  kept  no  account, 
as  they  knew  not  of  any  money  due  to  the  plaintiff  for  any  cattle  depasturing 
there,  saving  that  twenty  shillings  a-year  prescription  money  had  beoi  alwa3rs 
paid  to  tbe  vicar  by  Mr.  Bickerstaffe  and  the  Dnke  of  Somerset,  under  whom 
they  daim  the  said  lands,  and  that  he  had  constantly  accepted  Uie  same^  in  lien 
of  all  tithes  oat  of  the  said  closes,  and  all  other  the  lands  aforesaid. 

Upon  hearing  counsel  on  both  sides,  in  respect  the  defendants  have  by  their 
answers  insisted  on  a  modus  of  twenty  shillings  per  mumm,  in  lien  of  tithes  of 
Maiden  Bower  and  Manor  Wood,  and  have  proi^  a  moAa  of  forty  shillings 
permmum,  for  the  tithes  of  the  said  lands,  and  other  lands- of  the  Duke  of  So- 
merset, in  Topcliffe  aforesaid : 

The  court  thought  fit  to  decree  for  the  plaintiff. 

And  therefore  it  is  ordered  and  adjudged,  and  decreed,  that  the  defendants 
do  forthwith  pay  to  the  plaintiff  the  tithes  for  the  depasturing  of  the  said  lands, 
called  Maiden  Bower  and  Manor  Wood,  for  the  said  year  1688,  amounting  to 
four  pounds  according  to  the  rent  of  the  said  lands  for  that  year. 

M.  4  W.  &  M.  Scacc.     Grovels  Case.    [Dodd's  MS.  137.] 

IN  anrohibition  in  the  Exchequer  the  case  of  Thornton  and  Cromer  vras  cited.  An  agreement 
which  was  resolved  in  the  time  of  Halb,  Ch.  B.  that  an  agreement  by  ^J,  P^i  ^  i^ 
parol  to  retain  titiies  was  good  and  within  the  statute  of  £.  6.  notwithstanding  ^^  iI^^^iIb 
it  was  for  more  than  one  year,  and  so  it  was  resdved  in  Web  and  firafs  case  thettet  S  £.  6. 
in  the  Exchequer,  28  Car.  where  it  was  for  three  years  by  way  of  retuner.  tboogb  for  more 
And  it  was  said  by  LaoninBaB  and  Powbll,  that  it  was  resdived  in  Jdus  fiian  one  ^ear. 
caae  vpon  a  ]»ohibition,  1.  That  for  one  year  an  agreement  by  parol  was  good 
and  unavoidable. 

2.  That  an  agreement  was  good  for  more  years  and  only  avoidiMe  by  ele^ 
tion  :  but  if  the  years  incur  the  parson  cannot  after  the  years  mt^e  it  void,(l) 
but  it  ought  to  be  avoided  viithm  the  tune  to  sue  for  the  tithes,  and  compared 
it  to  a  tenancy  at  will  which  cannot  be  determined  a  few  days  before  the  rent 
becomes  due,  &c.  Nota^  in  the  present  case  the  libel  was  for  three  years,  the 
defendant  insisted  upon  the  agreement  for  the  first  year,  and  said  that  lie  set 
out  the  tithes  the  second,  &c.  and  afterwards  moved  for  a  prohibition  suggests 
ing  the  agreement  5  and  by  the  court  it  appears  the  agreement  is  waved  by 
setting  out  the  tithes,  and  no  prohibition  was  granted. 

(1)  See  t  Ro.  63. 

E.  5  W.  &  M.    Cam.  Scacc.  1693. 

Wild  V.  Acton.     [Dodd's  MS.  143.]  Rayn.  74.  v-i%-^ 

THE  plaintiff  was  lessee  of  ^  the  impropriation  and  manor  of  Kempsey,  in  A  Tictr  is  not 
the  county  of  Worcester,  in  which  there  is  a  vicar  endowed.    Stoidton  is  *°J|JJ^  ^^^ 
a  vill  tfaerem,  and  has  a  chapel  of  ease,  and  the  inhabitants  hire  a  curate  or  ^^^^ 

chaplain 
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1693.  chaplain  to  say  prayers,  and  give  him  a  salary }  Wild  brings  his  UU  for  tithe 
WILD  V.  ACTON,  hay  in  this  Yill ;  the  defendants,  the  inhabitants,  insisted,  that  the  chaplain  had 
>^'Vf^^  the  tithe  hay,  and  that  they  had  agreed  with  him  for  the  tithes ;  upon  debate^ 
^  ^»;^P^  it  was  resolved, 

at  pleasve  can-       1*  ^bat  tithe  hay  is  payable  in  this  dase,  and  so  adnutted  by  the  defeodaBts, 
not  claim  them,  and  the  common  right  is  with  the  parson. 

2.  That  either  the  parson  or  vicar  must  have  it,  and  not  in  this  case  the  viear, 
because  he  does  not  pretend  to  be  endowed  of  it 

3.  That  the  chaplain  is  too  uncertain  a  person,  and  has  too  mioertaili  an 
estate,  to  be  capable  of  it,  for  he  is  put  in  and  removed  at  pleasure. 


E.  5  W.  &  M.  Scacc. 
Ward  and  Others  v.  Hilder.    [1  Wood,  305.]    2  Gw.  538. 

London,  18th  May,  1693. 

The  Btatate  37  ^pHE  bill  stated,  that  Queen  Elizabeth,  being  seised  in  fee  in  right  of  the 
H.  8.  c.  IS.  for  X  crown  of  England  of  the  impropriate  rectory  and  church  of  St.  LawTfiice 
regnlatingthe  Pooitney,  in  the  city  of  Lfondon,  and  of  the  vicarage  of  the  said  church,  and  of 
titLt  in  Lon-  ^  tithes,  customary  payments  in  lieu  of  tithes,  lands,  and  hereditaments  tberfr- 
don  extends  unto  belonging,  by  her  letters-patent  dated  the  twelfth  of  March,  in  the  thirty- 
both  to  lay  im-  third  year  of  her  reign,  granted  to  E.  Downing  and  R.  Rant,  the  said  rectory 
propriators  and  ^|^]^  ^^  rights  and  appurtenances  thereof,  and  the  advowson  thereof,  and  aU 
sons^t  the'  ^  laadb,  tithes,  and  profits  to  the  said  rectory  and  vicarage  belonging,  to  hold 
statute  2S  &  C3  ^  them,  their  heirs  and  assigns,  under  a  fee-farm  rent  of  four  poonds,  six 
Car.  9.  c.  15.  shillings,  and  nine-pence  a-year }  that  the  title  and  interest  of  and  in  the  said 
for  the  mainte-  rectory,  vicarage,  tithes,  and  premises,  is  and  are  by  mesne  conveyances  eOme 
nance  of  par-  ^  ^^j  vested  in  the  pUintifis,  who  were,  and  for  several  years  past  had  been 
carataTb'those  ^^Y  ^1^^^^  ^>  ^^^  ought  to  have  had  and  enjoyed  all  ttUies,  rates,  and  cas- 
paridies  which  tomary  payments  in  lieu  of  tithes,  whether  due  by  custom  or  coromoD  right, 
were  destroyed  or  according  to  the  decree  made  in  the  thirty-seventh  year  of  Henry  the 
by  ^  fire  of  Eighth  for  the  payment  of  tithes  in  London,  and  all  dues  and  profits  to  the 
to  w^W**^!  **^  rectory  and  vicarage  belonging  j  that  anciently,  and  time  whereof  the 
nUten  only^    '  memory  of  man  is  not  to  Sie  contraiy,  or  by  other  good  right  and  title,  there  had 

been  due  and  payable,  and  till  of  late  had  been  paid,  and  of  right  oag|ht  still 
to  be  paid  by  the  owners  and  proprietors  «of  the  said  rectory  and  vicarage,  that 
farmers  or  lessees,  for,  or  in  lieu,  or  in  the  name  of  tithes,  out  of  and  for  the 
ground,  whereon,  at  the  time  of  filing  the  bill,  a  large  dwelling-house  was  then 
standing  within  the  said  parish,  which  then  was,  and  for  three  years  then  last 
past  and  upwards,  had  been  in  the  defendant's  occupation^  and  out  of  and  kr 
a  yard  and  wharf  adjoining  or  belonging  to  the  said  house,  which  was,duriDg 
the  time  aforesud,  held  by  the  defendant,  the  yearly  sum  of  one  pound,  sixteeo 
shillings,  or  some  such  like  yearly  sum,  by  four  quarteriy  payments,  <m*  in  some 
other  manner :  that  the  said  sum  had  been  in  arrear  for  three  years^  ended  the 
twenty-fifth  of  March,  1 692,  and  ought  to  have  been  paid  to  the  plaintiffs,  or 
else  the  said  defendant  ought  to  have  paid  to  the  plaintiffs  for  the  premises,  ac- 
cording to  the -said  decree,  fot  every  ten  shillings  rent  by  the  year  one  shiUiug 
and  fourpence  halfpenny ;  and  for  every  twenty  shillings  rent  by  the  year  two 
shillings  and  ninepence,  and  so  above  the  rate  of  twenty  shillings  by  the  yeaT> 
ascending  from  ten  shillings  to  ten  shillings,  or  else  the  defendant  on^t  to  have 
paid  some  other  rate  or  customary  payment,  for  or  in  the  name  ai  tithes,  for 
the  premises  in  his  own  possession  for  the  said  three  years  past,  being  of  the 
yeany  value  of  sixty  pounds  and  upwards ;  that  the  defendant,  taking  advan- 
tage of  the  houses  and  buildings,  which  formerly  stood  on  the  grouild  in  ques- 
tion, having  been  burnt  down  in  the  year  1666,  and  of  the  present  buildings 
being  on  new  foundations,  pretends  that  no  tithes  or  rates  for  tithes  are  payaUe 
for  tibe  premises,  or  if  any,  yet  that  two  shillings  and  ninepence  in  the  pound 
are  not  payable,  but  some  other  rate.  The  bill  therefore  prayed,  that  the  de- 
fendant might  discover  what  houses,  wharfs,  and  grounds  he  had  been  possessed 
of  within  the  sidd  parish  for  the  said  three  years^  and  the  yearly  value  thereof, 

and 
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mild  be  eonpdkd'lo  fmy  the  ecenttomed  retea^  and  waiigtA  »el  fortfi  wh^t-wva 
due  for  oblauone. 

»  The  defendent  uidg  that  he  knew  nQtUng  ^Q^  Uie  said  lelten-patent,  or  of 
the  decree  afoieaaid,  nor  itpoii  what  account  the  plaintifisooiild  demand  tithes  j 
he  qonfessed  that  be  had  been  an  inhabitant  in  the  said  psrish  lor  nine  years, 
fOid  still  was  a  hoosekeeper  there,  and  that  for  some  of  the  said  years  he  had 
pud  one  pound  sixteen  snillings,  rated  and  assessed  npon  him  for  the  dweUing- 
fioqse»  shop  and  ground,  for  or  in  lien  of  tithes,  oblations,  and  other  ecclesias- 
tical duties,  bqS  for  how  many  years  he  remembered  not;  that  after  he  had 
lived  some  time  in  tiie  said  paii8h,he  found  he  was  overrated,  and  refused  to 
pay  the  same :  he  also  confessed  that  his  house  was  worth  forty  pounds  per 
mmum,  and  that,  as  he  was  overrated,  he  had  not  paid  any  tithes  for  the  same 
for  the  time  in  the  bill  mentioned. 

The  plaintiib  replied  i  the  defendant  rejmned ;  and  witnesses  were  exanlined, 
and  after  reading  the  said  grant  ham  Queen  Elizabeth  $  and  several  mesne. coi|- 
wefuftoes; 

The  defendant's  counsel  insisted,  that  the  statute  37  U.  8.  c.  12.  extends  only 
to  quritnal  issues,  and  not  to  impropriators,  and  that,  by  the  statute  22.&.23 
Car.  2.  c«  15.  a  new  method  is  prescribed  for  the  recovery  and  payment  of 
tithes  and  duties  within  the  several  parishes  demolished  by  the  gr^  fire  in 
liondouy  in  the  year  1666. 

But  the  court  was  of  opinion,  that  the  37  H.8.  c.  12.  extends  as  well  to  lay 
Impitipriaton,  as  to  spiritual  persons,  and  that  the  22  &  23  Car.  2.  o.  15,  ex- 
tends not  to  impropriators  ana  their  rights,  but  was  passed  for  the  maintenance 
<if  preachinff  uunisterB ;  and  therefore;,  that  the  said  defendant  is  chargeable 
with,  and  after  the  rate  of  two  shillings  and  ninepence  in  the  pound>  unless  he 
jcan  make  it  appear^  that  there  is  some  ancient  or  customaiy  rate  or  payineijit  in 
lien  of  tithes. 

'  The  plainfeifi  in  this  case  submitted  to  accept  the  said  rate  of  one  pound  sii^ 
teo^alullingajMr  atmum  formeriy  paid  for  the  house  and  premises  in  question, 
which  appeared  to  be  of  the  yearly  value  of  forty  pounds,  if  the  defendant  (as 
he  had  formerly  done)  would  continue  to  pay  the  same^. which  he,  being  present 
in  court,  refosed  to  do. 

It'  is  hereupon  ordered  and  decreed,  that  the  defendant  shall  pay  to  the 
^ftmtiffa  or  thnr  assigns  the  arrears  of  the  tithes  of  the  said  house  and  pre^ 
mtses  in  his  occupation,  for  the  three  years  in  the  bill  mentioned,  ended  twenty- 
jBfth  of  Mardi,  1692,  at  two  and  nine-pence  in  the  pound,  rent,  or  value  of  and 
for  his  said  house  and  pemises^  the  same  to  be  rated  and  valued. at  and  after 
the  rate  of  thirty  pounos  per  anman,  for  the  yearly  rent  or  value  of  the. said  - 
honse  and  premises,  durine  the  said  Uiree  years,  which  the  plaintiffs  submit  to 
accept,  though  proved  of  a  greater  value  in  the  cause;  wfaieh  arrears  being 
computed  in  court  do  amount  yeariy  to  four  pounds  two  shillings  and  sixpence, 
and  for  the  whole  three  years,  ended  the  twenty-fifth  of  March,  1692,  do 
anfotrnt  to  twelve  pounds  seven  shillings  ^d  sixpence,  according  to  the  said 
decree  made  in  the  thirty-seventh  year  of  Henry  the  Eighth  for  the  payment 
'of  tithes  in  London,  which  said  sum  the  said  defendant  is  hereby  ordered  and 
'decreed  forthwith  to  pay  to  the  plainti£b,  or  thdr  assigns. 

Rob.  Atkyns.  i 

'  John  Titeton. 

jobn  powbll. 

E.  5  V^.  &  M.    Scacc.     Dewey  v.  Price.    [1  Wood,  308.]  i 

Gloucestershire,  22d  May,  1 693. 

THE  bill  stated,  that  the  plaintiff  was  seised  in  freehold  for  life,  &Ci  by  and  Where  the  letM^ 
under  the  demise  of  the  dean  and  chi^r  of  Christ  Church,  in  Oxford,  ^^\^^^ 
of  and  in  the  parsonage  of  Tmkt  Dean,  in  the  county  of  Gloucester,  and  en-  ^j^^^^o  was 
titled  to  all  corn  and  hay  to  the  uune*  belonging}  that  the  vicarage  of  Turke  endowed  of 

Dean  litbes  of  a  part 
of  tbe  indoted  gnmndf  in  the  pariah)  sohtracted  tithes  of  com  grown  thereon,  and  the  vicar  denied  tiie  right,  and 
•claiiflMd  the  tithes  under  the  endowment,  the  coart  dbmissed  the  bill  and  left  the  plaintiif  to  his  remedy  at  Uw. 

Vol.  I.  o  o 
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0Mn  hAd  bien  aUciehtly  ^o^^&w^A  with  ike  titfeiet  ot  ct&n  6^\j  ctteru&n  hiidk 
called  Three  Yard  Lands^  and  with  part  of  the  tithe  of  ha]rof  tome  ef  die 
MWal  incloied  muhdlr  when  mowed ;  that  part  of  the  said  ffteloBed  gnmn^ 
oaUed  Maw  Bosh,  the  Way  LongBte,  the:  Cow  Close,  ainl^th^  Catw^ttsj  behiij[ 
BO  paH  (^  the  Three  Yard  Lafids,  being  lately  xoiiin^ted  t6  tflkge,  i«idl  tto 
tithes  thereof  set  forth  by  the  occupier  of  the  said  ground,  the  Said  deietidMii 
as  Ticar  carried  away  the  tithe,  llie  bill  therefore  prayed,  that  the  defendial 
nright  set  forth  his  title  to  the  tithe  com,  and  what  qnantity  he  had  taiieti  tmmf^ 
and  the  value  thereof,  and  also  set  forth  the  writings  lie  had  relating  tlieretoj 
and  that  the  right  of  the  said  tithes  might  be  settled* 

The  defendant  answered,  that  the  vicarage,  time  out  of  mkiid,  waa  elid«w«4 
with  the  tithes  of  hay  of  the  several  inclosed  grounds  bdbre^mentioaed,  woA 
that  the  said  lands  were  never  tilled  till  lately,  but  that  the  grass  thereoD  wai 
uBuallv  mowed  and  made  into  hay^  and  the  tithe  thereof  constantly  paid  to  the 
defendant  and  his  predecessors  $  that  part  of  the  Maw  Bush,  and  also  die  Waf 
Longate,  and  an  acre  in  the  Cow  Close,  and  an  acre  in  Little  Catwell,  in  tte 
defendant's  tithing,  had  lately  been  ploughed  un,  and  com  sown  tfaeram  in  1 690 
and  1601  $  that  the  tithes  <^  the  said  com  belonged  to  him  asr  part  of  the  en^ 
dowment  of  the  said  vicarage ;  and  that  in  the  said  years  he  did  taktelmd  oarry 
away  the  tithes  of  the  said  com.  He  confessed  that  he  has  in  his  custody  a 
terrier,  which  he  set  forth  in  his  answer,  but  no  other  writing  concerning  the 
Said  vicarage,  or  the  endowment  thereof. 

The  plaintiff  replied,  the  defendant  rejoined^  and.  witnesses*  were  exami«e<4 
cm  both  sides  ;  and  upon  reading  the  proofs,  and  on  debate. 

The  court  is  of  opinion,  that  the  plaintiff's  remedy  is  at  conmion  hm,  and 
not  in  equity,  against  the  said  defendant  for  the  said  tithes  ti&en  avray  as  afoic^ 
said.    It  is  therefore  ordered,  that  the  said  bill  be  dismissed  oat  of  this  oonrt* 

Rob.  Atktnb. 

NiCH.  LflCHMKaB. 
JOHW  TVRTON* 


E.  5  W.  8i  M.   Cam.  Scacc.  . 

Daniel  v.  TuffnaL  [Dodd'a  MS.  144.]   Rayn.  75.    2  Gw.  537- 

wI^^^ST*^  "DESOLVED,  that  if  the  occupier  sow  turnips,  and  then  agist  the  sheep  of 
fell^lbod  fed  ^^  ^  stranger,  or  fat  his  own  sheep  and  sell  them,  he  shall  pay  tithe  for  sodi 
off  with  the  herbage  or  agistment,  notwithstanding  they  are  Bown  upon  the  fallow  gnnnid 
sheep  of  a  (as  this  case  was),  and  meliorate  the  land  for  com.    So  if  the  turnips  be  sold, 

stranger,  or  with  or  any  profit  made  of  them. 

the  owner's  own 

sheep  fiuted  for  sale»  shall  be  pwd  «•  for  herbage  and  agSslmenit. 

T.  5  W.  &  M.   Cam.  Scacc.     WatU  v.  Watldm.  [Dodd's  MS.] 

Where  the  de-  'T^HE  decree  was  to  account  for  the  tithes,  or  the  value  thereof;  the  plam- 
puty  reported       M.    tiff  examitied  the  defendant,  upon  interrogatories,  who,  as  far  as  he  iconUf, 

nation*^*  w't^'"  '**  ^^^  J^®  ^^^'  ^^^^  ^^^'  ^*™^'  ^^'  "^^  plaintiff  also  examined  two  or 
oenes  who  ^hree  witnesses,  who  swore  they  knew  the  premises ;  that  the  lands  were  worth 
swore  that  they  80  much,  and  that  they  believed  the  tithes  were  yeaiiy  worth  two  shillings  in 
knew  the  laocU^  the  pound,  without  specifying  any  particulars,  &c. :  and  upon  this  the  depfoty 
whi<^  were         reported,  and  the  defendant  excepted,  and  ptr  curiam  the  report  confirmed. 

N  believed  the  tithes  were  worth  St.  in  the  poand,  witfaDei  specifying  anjr  particQlan :  the  court  confirmed  die  re- 
.portopaneicqption  by  the  defendant.    i^uUmmum,  9 


IV.  5 


TITOS  GASBS.  »7t 

Tf.  5  W.  at  M.  B.  R.  '  '       .IC93.  . 

Wharton  V.  Luk.  [Skio.  341. 356.  Comb.  801.  209.  Carth.  i63.  "-^vc^ 

12  Mod.  41.1  3  Lev.  365.  4  Mod.  183.  3  S«lk.  349. 

TTPON  a  special  Terdict  in  troTet,  -  the  <]ue8tioii  was.  If  tithes  of  flax,  heing  It  was  held  by 
^^   sown  in  the  common  field,  are  mmntct  decima,  and  belong  to  the  vicar,  ^^  Judge* 
^*o  was  endowed  de  rrnmOU  decimis,  or  great  tithes,  and  belong  to  the  parson :  ^^^\^^^' 
tod  it  seemed  to  Holt,  Ch.  J.  that  they  are  great  tithes,  and  belong  to  the  absent  when^** 
parson,  which  are  sown  in  the  common  field  ;  and  they  are  small  tithes  which  judgment  was 
are  sown  in  a  garden  or  orchard ;  and  he  said  the  place  shall  determine  the  finally  given) 
quality  of  the  tithes,  and  not  the  nature  of  the  thing ;  for  beans  and  pease  in  that  flax  was  a 
a  garden  and  orchard  are  small  tithes,  but  in  a  common  field  are  great  tithes  j  '™  ^**^n^'  ?^  ^ 
ttid  he  cited  Hctton,  Utbdala,  and  Uvedalt^n  case(l)  ;  Dolbkn  and  Btrks  tith^s^aregrea* 
i  ctmM;  for  they  shall  be  determined,  not  according  to  the  place  where  they  or  small  accord* 
^row^  but  according  to  the  nature  of  the  thing,  and  therefore  Unum,  S^.  are,  ing  to  the  qua- 
according  to  the  usage  of  our  realm,  small  tithes  -,  and  so  it  is  said  by  Lind-  jity  of  the  thing 
vrpoj>,  who  wrote  three  hundred  years  ago  j  and  Etkbs  cited  Moor,  909 ;  ruled  [j^^  qumtitr  * 
flkcfe  in  Be£ngJiM%  case,  (2)  that  if  land  heretofore  sown  with  com,  be  sown  grown, 
with  safiron,  they  shdS  be  mmutct  dedma ;  and  he  said  that  sometimes  the      £yrb  said, 
vicar  by  endowment  shall  have  tithes  of  things  which  are  not  small  tithes,  as  of  ^^^  sometimes 
bay ;  and  therefore  it  has  been  ruled  at  the  Assizes,  that  if  a  man  sow  his  land  J|**  ^*^*'''  ^y  *°" 
with  dovcr,  and  make  his  profit  by  the  seed,  this  being  a  grain,  the  parson  it'rfiTu^be  pre- 
shfrfl  have  tithe  of  it ;  but  if  he  convert  it  into  hajr  only,  and  make  his  profit  sumed  that  what 
of  the  hay,  the  vicar  being  endowed  of  tithes  of  hay,  shall  have  it  as  a  small  the  vicar  has 
tttbe.    Curia  advisare  vuU.  enjoyed,  he  was 

This  case  being  moved  again  in  the  absence  of  Holt,  Ch.  J.  it  was  adjudged  do^ed  of  )thall 
by  DoLBEN,  Grboort,  and  Etbes,  clearly,  that  in  this  case,  where  it  was  1^1^^  ^i^;^^^  ^f 
found  that  twenty-six  acres  only  in  a  parish  which  consists  of  1,200,  being  things  which 
sown  by  several  persons  with  flax,  it  was  a  small  tithe ;  and  they  said  that  &re  not  small 
muaUcs  decima  shall  be  construed  according  to  the  nature  of  the  thing,  and  not  ^^^f ■»  *»  *|»y« 
of  the  placie  where  it  is  sown  5  for  if  a  man  convert  arable  into  pasture,  gajd  *t  had  been 
though  the  parson  has  the  tithe  of  grain,  yet  the  vicar  shall  have  the  tithe  of  ruled  at  the  As- 
milk  and  cheese ;  and  though  in  some  places  the  parson  has  tithes  of  hops,  {ec^  siaes,  that  if  a 
which  18  a  small  tithe,  it  was  said  by  Etbes,  that  this  was  established  by  1°^  >ow  hi" 
uaage ;  and  as  to  the  objection  which  was  made,  that  it  shall  be  a  small  tithe  ^^"^^^^^^/{JIJJ"* 
%dien  it  is  sown  in  small  parcels ;  and  that  if  a  great  quantity  of  lands  be  sown  profirby^he* 
with  a  thing  which  is  a  small  tithe,  that  then  this  shall  become  a  great  tithe,  by  seed,  this  being 
reason  of  its  quantity :  the  court  answered  that  this  is  not  in  the  case  here^  a  grain,  the  par- 
for  here  but  twenty-six  acres  are  found  to  be  sown,  when  the  parish  consists  of  "pj  ^]  **"y* 
1,206,  and  these  twenty-six  acres  may  be  sown  by  forty  several  persons  5  one  jf^e  convert  It 
fldaii  may  sow  half  an  acre,  and  another  a  lesser  part,  as  may  be  seen  a  little  j^^  ],_  ^^\y^ 
part  at  the  end  of  a  land  in  the  common  fields  frequently ;  but  when  the  and  make  his 
|;reater  J^art  of  a  parish  is  sown  with  flax,  then  they  would  consider  if  it  shall  profit  of  the  hay, 
fee  great  or  small  tithes  there,  or  not  5  but  to  say  that  a  thing  is  small  tithe  if  ^^""'^"r  ^tlf 
aown  in  an  orchard,  and  great  tithe  if  sown  in  a  common  field,  which  may  be  ^°he^f  i^L,  ^ 
on  the  other  side  of  the  hedge,  is  a  strange  opinion;  and  therefore  they  shall  have  it  as 
thought  it  more  reasonable  to  hold  that  to  be  a  small  tithe  which  has  been  so  a  small  tithe, 
ieeounted,  as  flax  has  been  according  to  Lmdwoad  (which  is  the  best  author  except  only  such 
ft  at  we  have),  than  to  hold  it  to  be  great  or  small,  accordmg  t^  the  place  ^t^"t^^"*^ 
where  it  is  sown,  or  the  quantity,  which  is  so  uncertain,  that  the  raw  cannot  ^^  among 
'determine  what  will  make  a  greater  tithe,  or  what  will  make  a  smaller  tithe ;  which  it  grew. 
and  so  they  gave  their  judgment  for  the  defendant,  that  it  was  a  small  tithe.     By  usage  the 
ISkinner.^  P*«»o°  ^J 

The  plaintiff  being  impropriator  of  the  parish  church  of  T.  in  Essex,  the  ?*''^  *'^?  ?  .  , 

!•      *  '      '  P*        *^   t.    .  -nrt     A^  A  \^  M.  11  A«/i_       ^   hODS,  WhlCh  IS  a 

<{ue8tion  upon  a  special  verdict  was.  Whether  flax  be  great  or  small  tithes  ?  ^^^i\  ti^he, 
HojLT  8ai<(  if  itwere  planted  in  a  garden,  it  were  small  tithe  -,  but  if  in  a  field     if  hemp,  rye- 

*  .  grass,  &c  are 

(1)^94^,339.  (i)  Anti,  nS»  sown  for  seed, 

upon  the  parson  shall 
hare  them,  as  of  grain ;  if  mowed  as  bay,  the  ricir  shall  have  them,  as  of  herbs. 

oo2 


TITHE  CASES. 

upcm  ancient  arable  land,  it  were  great  tithjc ;  which  Dolbsn  and  Etbss 
denied^  for  they  said  the  place  of  sowing  coald  pot  fdter  the  nature  of  the 
tithe.  Noia,  By  a  particular  endowment  the  vicar  may  have  dthe-hay,  and  it 
shall  be  presamed  that  what  the  vicar  has  enjoyed,  he  was  originally  endowed 
of.  Vide  i  Roll.  643.  (20)  JVeb's  case.  Hutton,  77.  Udal  and  Tmdal,m 
3  Cro.  467^  and  Mo.  909.  Bedin^ld^  case.(2)     Adjo. 

It  was  now  argued  again  upon  a  special  verdict  in  trover,  whether  the  tither 
of  twenty-six  acres  sown  with  flax  be  a  great  tithe  or  a  smaH  (there  being 
1^300  acres  in  the  parish). 

A  case  was  cited  for  the  plaintiff,  between  Witherington  and  Henden,  ad- 
judged in  the  Exchequer,  Pasch.  27  Car.  2.  that  turnips,  when  sown  in  great 
quantities,  were  great  tithes.  But  Dolben,  J.  denied  that  it  was  so  resolveil, 
but  that  Uie  tithes  remain  of  the  same  nature,  whether  in  gardens  or  fieUs} 
and  of  that  opinion  were  the  rest  of  the  justices  3  but  they  said,  if  the  greatest 
part  of  the  parish  should  be  sown  with  flax,  perhaps  they  might  alter  their 
opinion.  '  Vtde  Lindwood,  192.  Idnum  reckoned  inter  mmuta$  dtaauu* 
Judgment  for  the  defendant.  Nisi,  &c.     \Comberbach^ 

In  trover  for  twenty  4»rt-loads  of  flax,  a  special  verdict  vras  found  at  tba 
Assizes  in  Essex,  (viz.)  that  the  plaintiff  was  impropriator  of  the  parish-cfaurdi 
tif Thorp,  in  that  county;  and  that  the  defendant  was  vicar  of  the  same 
church  ',  and  that  the  impropriators  used  to  have  anmes  dednuu  magnat  atjwh 
cunq,  generis  vel  spedei,  coming  of  all  the  lands  of  the  same  jparish,  and  diat 
there  are  520  acres  of  arable  land,  720  acres  of  pasture,  and  60  acrea  of  mea- 
dow, in  the  said  parish  ;  and  that  twenty-six  acres  of  the  arable  land  bad,  hx, 
eight  years  last  past,  been  sown  with  flax,  and  that  no  flax  had  at  any  time 
bdbre  the  said  eight  years  been  sown  in  Uie  said  parish,  and  that  the  flax  in 
the  declaration,  &c.  was  the  tenUi  part  severed  and  set  out  for  tithes  of  the 
said  twtnt^-six  acres  of  flax ;  and  they  conclude  that  if  the  said  tithe-flax  are 
magna  decmue,  then  they  find  for  the  plaintiff  3  but  if  they  were  mkuttct  dedrntt^ 
then  for  the  defendant. 

And  by  the  opinion  of  three  Judges,  the  tithes  of  this  flax  are  ama]!  tithes, 
and  belong  to  the  vicar  ^  and  Justice  Gregory  cited  a  case  ruled  in  the  £z« 
chequer  when  he  was  a  Baron,  concerning  clover-grass,  that  the  tithe  of  it 
belonged  to  the  vicar,  who  had  the  tithe-hay,  except  only  such  dover  as  was 
necessarily  cut  amongst  the  com  where  it  did  grow. 

Sedper  Hour,  Ch.  J.  These  are  not  small  tithes,  for  dednut  nmi  mimUt 
with  respect  only  to  the  quantity,  and  not  to  the  quality  of  the  thing ;  hot 
judgment  was  given  for  the  de£nidant  by  the  opinion  of  the  other  three  Judges. 
[Carthers,2 

Trover  and  conversion  of  several  loads  of  flax.  On  Not  Guilty  jdeaded,  the 
jury  found  the  plaintiff  impropriator  of  a  rectory,  and  the  defendant  vicar  of 
th^  same ;  and  that  about  eight  years  mce,  flax  was  first  sown  within  the 
]Murish ;  for  the  first  year  the  parson  had  tithes  of  it ;  for  the  last  seven  thfc 
vicar  had  constantly  taken  them.  They  find,  that  there  were  six  hundred  and 
sixty  acres  sown  with  com,  and  twenty-six  only  with  flax  5  that  the  vicar  was 
endowed  with  small  tithes. 

The  question  was.  Whether  flax  were  great  or  small  tithe  ? 

Holt,  Ch.  J.  The  best  way  to  distinguish  tithes  is  the  place  where  they 
^Tow  and  are  sown  ;  for  sown  in  a  garden,  they  are  small  tithes ;  if  sown  in 
a  field,  great :  and  .this  role  extends  to  com,  hope,  &c. 

But  Eyre,  Dolben,  and  Gregory,  JJ.,  The  place  is  not  jmaterial,  but  «t 
should  only  consider  the  nature  of  the  thing ;  if  com  be  sown  in  a  garden,  the 
parson  shaXl  have  it ;  if  flax  in  a  field,  the  vicar ;  but  if  the  greater  part  of  the 
parish  be  sown  with  smaU  tithes,  the  parson. 

For  by  Dolben  and  Gregory,  JJ.,  otherwise  the  principal  part  would  b^ 
iransferned  to  the  vicar. 

But  Eyre,  J.  said,  in  that  case  he  should  not  have  them,  unless  by  usage.(3) 

<1)  Amii,  339.        (2)  Ante^  118.        (3)  Viik  SmiA  ▼.  Wyati,  and  Sim  ▼.  Beniutt,  fctt. 

Eyrb, 


TITHB  CASES. 

Etbb,  J;  Uxk  a  jdiffierenoej  which  was  not  denied,  as'to  lithet  of  hemp;  Aiy- 
^assy  &c. )  if  they  be  sown  for  seed,  the  parson  shall  have  them,  as  of  grain  j 
if  mowed  as  hay,  the  vicar  shall  have  them,  as  of  herhs.     [12  Mod.  Rep."] 

Tr.  5  W.  &  M.  Scacc.     BorcUey  v.  Tims.    [MS.  2  Gw.  540.] 

BILL  for  tithe  of  turnips.    Defendant  insisted  no  tithe  was  due  for  turnips  Tithe  of  turnips 
sown  after  com  the  same  year  5  and  that  they  ought  to  pay  no  tithe  for  P*7*^l«»  ^''^t!^^ 

any  crop  or  profit  of  arable  land  the  same  year  that  the  parson  received  tithe-        turnips  be 
rit.      *  J      fnu    ^'au     J  J  *  •own  on  Innd 

com  of  the  same  ground.    The  tithe  decreed.  thaf  has  in  the 

same  year  yielded  tithe  of  oorn. 

Tr.  5  W.  8c  M.  Scacc.     NaA  v.Pocock.    [1  Wood,  311.] 

Berkshire,  22d  June^  1693. 

^T^HE  plaintifF,  as  rector  of  Binfidd,  in  the  county  of  Berks,  stated,  that  he  <^i«re,  Whether 
M.    IiimI  been  rector  for  twenty  years  past,  and  was  entitled  to  all  great  and  ^y  ■""y  ^  "^t 
small  tithes  in  the  parish;  that  the  defendant,  for  four  years  past,  held  and  ^^^^.^V"* 
occupied  meadow  and  pasture  ground,  and  fed  the  same  with  unprofitable  without  teddina^ 
cattle,  and  refused  to  pay  any  thing  for  the  tithe-herbage;  that  in  the  year    .  Apanonmay 
1 692,  he  mowed  grass,  and'  made  the  same  into  hay,  and  carried  it  away  with-  come  for  tithes 
out  setting  out  the  tithes  thereof ;  and  in  the  said  years  had  kept  and  fed  aetouttwitha 
kheep,  lambs,  horses,  cows,  &c.  and  had  wool,  eggs,  milk,  &c.  the  tithes  ^TwlthSiiwof 
whereof  he  refused  to  pay.  other  persons. 

The  defendant  stated,  that  the  plaintiff  had  received  the  greater  part  of  his 
tithe-hay,  but  had  refused  to  receive  the  rest,  because  it  was  cocked  out  of  the 
swarthy  grass,  and  set  out,  the  plaintiff  pretending  that  the  same  ought  to 
have  been  tedded  by  the  defendant  before  the  tithe  was  set  out ;  that  before 
the  plaintiff  commenced  this  suit,  he  in  August,  1 692,  tendered  to  the  plain- 
tiff one  pound  eight  shillings  and  eleven-pence,  for  the  value  of  his  said  tithes, 
which  the  plaintiff  refused  to  accept  in  full,  alleging  there  was  more  due. 
'  The  court  decreed  the  defendant  to  pay  to  the  plaintiff  five  shillings  for  the 
▼alue  of  the  tithe-grass,  which  he  had  mowed  in  a  piece  of  ground  next  adjoin- 
ing to  his  house,  in  the  year  1692,  for  that  the  defendant  refused  to  let  the 
plaintiff's  cart;  which  was  almost  loaded  with  the  tithes  of  other  persons,  come 
upon  the  said  ground  to  fetch  it  away  that  was  set  forth ;  but  for  the  tithe  of 
any  other  grass  or  hay  which  the  defendant  had  in  the  said  year,  in  the  said 
parish,  the  plaintiff  is  left  to  his  liberty  to  take  his  course  for  the  recovery 
thereof. 

And  it  is  further  ordered,  that  the  defendant  shall  account  with  and  satisfy 
the  plaintiff  for  the  tithe-herbage,  and  other  the  small  tithes  demanded  by  his 
bill,  for  the  said  years  3  the  deputy  remembrancer  to  take  the  said  account,  and 
to  certify  respecting  the  tender. 


p 


M.  5  W.  &  M.  B.  R.    Badgerly  v.  Wood.    [12  Mod.  47.] 

•  Tithe  of  pigeons 
ROHIBITION  to  the  smritual  court  for  tithe-pigeons,  on  suggestion  that  tpent  in  the 

they  were  spent  in  the  house.  boose,  not  due. 

.    Holt,  Ch.  J.  doubted.  HoLT,Ch.J. 

^  doubting. 

M.5W.&M.    Scacc. 
Underhill  v.  Durham.     [Freem.  509.]  2  Gw.  542. 

JN  ^a  .trial  at  bar  conoecning  a  lease,  and  when  the  same  was  to  take  effect  Copies  of  the 
jm  possession,  a  copy  of  a  survey  taken  in  .the  late  times,  in  1647,  by  virtue  Parliamentary 
of  a  commission  granted  .by  .the  powers  then  in  being,  was  admitted  as  ^vi--^^^^  admit- 
dence ;  and  it  was  then  said,  that  those  surveys  were  taken  with  great  care,  ted  as  eVidence, 

and  because  it  was 
proved  that  the  originak  were  bamt 


bB% 


169^. 

VMDBRHJIL 
IH71IBAM. 


hthb  cases. 

«Dd  bad  been  often  udmitied  in  evidence :  bnt  tbe  teesoB  why  ibe  oopf  mu 
admitted  bere  was^  because  it  was  proved  that  tbe  onginals  weretemovedfim 
Gumej  House  to  St.  Faitb's  under  St.  Paulas,  and  were  tbeie  bunt  in  the 
great  ore :  and  Northey  shewed  me  a  case  in  Michaebnas,  25  Car.  2.  B.  R. 
between  Berry  and  Hoisted,  where  such  a  survey  was  admitted  in  evidence  liy 
HAtB^Cb.J.     IFretmoB.'] 

At  Bridgewater  summer  assizes^  1738^  between  Bagskaw,  lessee  of  SirG. 
Wynn^  and  Bishop  of  Bangor  and  Manley  and  others^  on  a  question  about  tk 
bounds  of  a  manor  3  a  copy  of  the  survey  of  Denbigh  manor^  taken  in  1649| 
from  the  augmentation  office^  was  objected  to,  because  as  these  surveys  irert 
taken  by  virtue  of  commissions,  those  commissions  ought  to  be  produced. 
But  the  copy  was  read,  and  the  above  case  of  UnderkUl  and  Dvrtoi  wis  died. 
[^Ford's  Notes. "] 


T\\e  Red  Hart 
Ian,  in  Fetter 
Lane,  is  within 
the  city  of  Lon- 
don»  and  not 
within  the  liber- 
ty of  the  Rolls, 
and  tber^fi^    * 
to  pay  it,  9d.  in 
the  pound  ao-  * 
cording  to 
37  H.  8.  c«  13. 


M.5W.  &M.    Scacc. 
Grant  v.  Cenmm.  [1  Wood^  313.]  ft  Gw.541. 

London,  20th  November,  1693. 

THE  plaintiff,  being  seised  in  fee  of  and  in  the  impropriate  rectoiyofSt 
Dunstan*s  in  the  West,  within  the  city  of  London,  and  county  of  Mid- 
dlesex, and  the  hamlets  thereto  belonging,  claimed  tithes  by  virtue  of  tbe  sta- 
tute 37  H.  8.  c.  13. 

The  defendant  confessed,  that  he  was  owner  of  the  Red  Hart  Inn,  Fetter- 
Lane,  but  denied  that  any  part  thereof  was  in  the  city  c£  London,  sod  M 
that  the  same  is  within  tbe  liberty  of  the  Rolls,  which  liberty  is  exempt  hm 
the  payment  of  tithes.  He  confessed  that  he  held  the  said  inn,  and  let  tk 
other  tenements. 

On  debate  of  the  matter,  and  reading  tbe  depositions  taken  on  behalf  of  tbe 
plaintiff,  whereby  it  plainly  appeared  that  the  premises  in  question,  in  the  de- 
tendant*s  occupation,  are  within  the  liberty  of  the  city  of  London, 

The  court  was  of  opinion  that  the  defendant  ought  to  pay  after  the  rate  o( 
two  shillings  and  nine-pence  in  the  pound,  according  to  the  statute  37  E  8* 
c.  13. 


The  owner  of  a 
single  calf  shall, 
of  common 
right,  pay  the 
tenth  part  of  its 
▼alue  when 
taken  from  the 
cow,  in  lieu  of 
tithes. 


M.  5  W.  &  M.  Scacc.  Kenyan  v.  West.    [1  Wood,  313.]  «  Gw.  Mi. 

Berkshire,  23d  November,  1693. 

THE  vicar  of  Warfield  in  the  county  of  BedLs,  by  his  bill  stated,  that  in  tke 
years  1690  and  169]jthe  defendants  had  brought  up  divers  calves,  vini^ 
they  sold,  or  killed  and  converted  to  their  own  use,  without  paying  the  {ibb- 
tiff  the  tenth  part  of  the  value  of  such  calves  for  the  tithes  thereof,  but  iniM 
thereof  woula  oblige  the  plaintiff  to  accept  of  the  ahoulden  of  audi  cahrei  wiiea 
killed,  without  any  custom  in  law  so  to  do. 

The  defendant  West  confessed  that  he  had  one  calf,  which  be  sold  for  tbirtf- 
five  shillings,  reserving  a  shoulder  for  ^e  plaintiff,  which  be  aen^  bat  that  tbe 
plaintiff' refused  to  receive  it. 

The  defendant  Bowyer  said,  that  he  owed  to  the  plaintiff  for  the  titfaeitf 
two  calves,  one  whereof  he  had  weaned  from  the  pdl,  and  the  odier  he  b« 
sold,  but  had  reserved  a  shoulder  for  the  plaintiff^  which  he  teoderM  to  Ud, 
and  that  he  had  refused  to  accept  of  it. 

The  <}uestion  was,  whether  of  common  right  a  single  calf  is  titheaUe  or  not ; 
and  if  titheable^  then  how  and  after  what  manner  the  tithe  thereof  oof^tobe 
paid? 

The  court,  upon  debate  of  the  matter,  was  of  opinion,  that  one  calf  i>  tHfco- 
able,  and  that  die  tenth  pan  of'tbe value  thereof,  when  taken  hem  tef«^  ^ 
be  sold  or  killed,  ought  to  be  paid  for  tbe  tithe  theieof. 


B 


ti'  5  W.  &  M,  Scacc,     Slaughter  and  others  v.  Ley.    { I'Wood,  3 1 5.]        1 693^ 

Woicttteitkirr,  2aih  Febraary,  1693.  ^*''^''^*^ 

SEVERAL  of  tbe  plaiDtiffs  were  owners  and  occdjnen  of  lands  and  tenet  A  no^iit  pf  |d. 
mcnts  in  tbe  parish  of  Doddenham,  in  the  connty  of  Worcester ;  the  other  P«'  ^og«*"d  ^ 
plaintifis  were  owners  and  occnpiers  of  lands  in  Knightwick  -,  the  defendant  Hea  of  y^i^bet 
was  rector  of  the  said  parishes.  of  the  apples 

The  hill  stated  a  custom  in  the  parish  of  Doddenham  to  pay  one  penny  a  and  peut  of  ^ 
hogshead  for  ali  apples  and  pears  there  growing  and  made  into  cider  or  peny,  T*"™^'"^'*  *"', 
in  lien  of  the  tithe  in  kind  of  all  such  apples  and  pears,  and  the  like  custom  of  ^j^]^!^ 
two^pence  a  hogshead.  '      "^ 

The  court,  upon  reading  seyeral  depositions  of  witnesses,  and  on  full  de- 
bate, ordered  the  custom  of  one  penny  andtwb-pence  aforesaid,  for  and  in  lieu 
of  tidies  in  kind  of  such  apples  and  pears,  for  every  hogshead  of  cider  and  perry 
as  aforesaid,  to  be  ratified  and  confirmed. 

H.  5  W.  8c  M.  Scacc.    Pindar  v.  Jackson.  [I  Wood,  315.] 

Derbyshire,  8th  February,  1 693. 

THE  bill  stated,  that  the  plaintiff,  for  fi?e  years  past,  had  been  owner  apd  A  eutomtopaj 
proprietor  of  the  impropriate  rectory  of  Hartington,  within  the  wapen*  ^  If?^''/ 
take  of  Wirkesworth,  in  the  county  of  Jhtrbj,  and  that  there  was  a  custom  J^^Jl^*^'*' 
witlun  the  said  wapentake,  that  the  grovers  or  miners  within  the  same  should         *^^ 
pay  to  the  parson  *or  vicar  of  the  respective  parishes  within  the  said  wapentake 
a  customary  duty  of  lead  ore,  called  the  tenth  dish,  of  all  lead  ore  gotten  with- 
in the  said  parishes ;  that  more  particularly  within  the  said  parish  of  Harting- 
ton and  the  titheable  places  thereof,  there  was  a  custom  that  the  groyers  or 
ipinerS'ShoMU  pay  to  the  impropriate  rector  of  the  said  parish  the  tenth  disk 
^f  all.  such  lead  ore  as  was  gotten  within  the  sai^  parish  and  the  titheable 
places  thereof ;   that  the  defendants  were  miners  and  owners,  or  partners  of 
fnines  or  groves  within  the  said  parish,  and  had  for  ^vt  years  got  great  quan- 
tities of  lead  ore ;  but  that  they  had  refused  to  pa^  the  tithes  of  the  same  ac- 
cording to  such  custom. 

The  defendants  denied  that  in  the  parishes  of  Matlock  and  Bradbome,  with- 
in the  said  wapentake,  there  was  any  custom  for  the  payment  of  any  duty  for 
lead  ore  to  the  rector  there,  and  insisted  that,  in  those  two  parishes,  there  had 
been  two  verdicts  at  law  against  the  payment  of  the  said  duty.  They  also  de- 
hied  the  custom  as  stated  in  the  bill,  or  that  any  tithe  or  duty  was  payable  for 
lead  ore  within  the  parish  of  Hartington. 

A  trial  at  law  was  directed  oq  the  following  issue.  Whether  within  the  pa- 
rish of  Hartington,  and  the  titheable  places  thereof,  there  is,  and  time  out  of  ' 
inind  has  been  a  custom  there  used,  that  tbe  grovers  and  miners  there  have 
|>aid  to  the  impropriate  rector  of  the  said  parish  a  customary  duty  called  the 
tenth  dish  of  lead  ore  gotten  in  the  said  parish  and  titheable  places  thereof,  or 
not  ?  to  be  tried  in  the  county  of  Nottingfaam. 

A  trial  was.  accordingly  had  upon  the  said  issue  by  a  special  Jury  of  the  city 
of  Nottin^iam,  and  a  verdict,  upon  full  evidence,  was  given  tor  the  plaintiff. 

The  court  thereupon  decreed  the  defendants  to  account  with  the  plaintiff  for 
the  value  of  the  tenth  dish  of  the  lead  ore  by  them  respectively  gotten  within 
the  said  impropriate  rectory  of  Hartington  during  the  time  in  the  bill  man- 
tioned. 

H.  6  W.  &  M.  Cam.  Scacc.  Pocock  v.  Cole.    [Dodd'a  MS.  155.]         JJJ^ 

IN  a  tithe  bill  brought  by  ihc  rector  of  a  parish  in  Devonshire,  the  defendant  A  modui  of  M. 
set  out  two  customs  in  bar  of  the  plaintiff's  bill,  which  was  inter  alia  for  tithe  "J  *^^J^  ^l^ 
plover  grass  eaten,  and  for  apples,  viz.  two-pence  an  acre  payable  for  all  tithe  hay',  ycr.'ttSogh^a" 

•  *<*"  new  inrrodvc* 
tion.    Cmqaefoil,  which  stood  for  seed,  in  which  mw  tbe  profit,  and  uot  in  tbe  stalk,  shall  be  looked  npon  ^for 
tithe)  asr  bay.    An  apple-gard6n  penny  for  all  apples  in  tb%  garden  or  ordiard,  3s  good ;  qiUtrt  if  it  eatetid  to 
bewk    A  beartb- penny  for  wood  sold,  held  good. 


COLE* 


M4  tetSK  CASBSl 

1694.        and8econdly,a  pennyfor  all  apples  growingin  a  garden  or  ordiiM^  UMpartf^ 

i^ococK        As  to thefirst^  resolved,  that  it  was  a  good  custom, notwithstandiAg  dovte  is  aiie# 

grass,  for  the  fliodM  is  iu)t  laid  for  meadow  gronod,  bat  for  hay }  so  that  if  1^ 

'  pland  or  arable,  by  being  sowa  with  clover,  bear  hay,  the  nukhu  estenda  to  it. 

And  the  case  of  Stca^aU  and  Huf^,{\)  which  concerned  Dr.  Jamea,  head  of 

Queen  8  college,  in  the  time  of  Montagu,  Ch.  B.  was  cited,  which  was,  aidbk 

land  pays  tithes  in  kind  to  the  improfniator,  cinquefoil  was  sown  upon  it,  and 

it  stood  to  seed,  and  the  profit  was  in  the  seed  not  in  the  stalk,  there  was  a 

.  custom  of  two*penee  an  acre»  payable  to  the  vicar  fcnr  hay,  and  resolved,  l.tfaat 

notwithstanding  that  the  stalk  and  seed  was  in  the  nature  of  com,  yet  it  dbonld 

be  looked  upon  as  grass  and  paid  accordingly ;  2.  that  the  modug  was  good. 

As  to  the  second  custom  it  was  resolved^  that  a  penny  for  all  affiles  in  fhft 
garden  or  orchard  was  good.  Qtutrt  if  it  extend  to  new  orchards,  mnMc  if  it 
be  laid  for  all  apples  upon  the  farm,  it  would  be  good,  otherwise  it  ahpold  be 
intended  ancient  orcharas.  The  penny  was  iq»nle-garden  penny,  yet  it  does 
not  alter  it^  for  in  Sparks  v.  Mamoood,  a  penny  called  a  hearth-penny  was  a  good 
modus  for  wood  sold. 


(1)  Id  a  note  upon  a  loote  paper  at  tlie  end  Ch.  B.  and  ATSiNa'that  it  should  he 

of  No.  70,  what  appears  to  be  the  same  case  ed  hay ;  Raymond,  before  his  removal,  and 

b  thus  reported.  Grsoory  to  the  contrary.    And  afterwaidsi 

Question,  whether  clover  seed  should  pay  Westxrm  inclined  that  it  was  not  vritlun  At 

tithes  as  haj,  and  shoold  be  within  a  modut  of  custom.    But  the  plaindff,  the  dmj  after  tbt 

td»  per  acre  for  ali  meadow  and  mowing  term,  prated  to  dismist  liit  bHI  without  eoita 

ground,  when  the  clover  stands  for  seed*  and  or  prejudice,  which  was  adnitted*    &  1€9\ 

a  sreat  quantity  thereof  produced  ?  Woo^ord  md  Stmdfott^ 

Jifote,  The  court  was  divided,  Montaov, 


£.  6  W.  &  M.  B.  R.    Alston  and  others  v.  Buseat^k    [Cardi.  3M.] 
The  want  of  an  y  ^  ^  ^^^^  ^  ^^^^  ^       ^l^^  ,^^^  2  £.  6.  of  tithes,  wheran  the  pbuntit 

averment  in  the    I    j  j  j  ^    i-i        i  *^   e  * 

declaration,  tliat  "■"  demanded  treble  value,  &c. 

the  defendant  Upon  nil  debet  pleaded  the  plaintiff  had  a  verdict  in  C.  B.  and  npoo  a  writ 
had  not  agreed  of  error  brought  m  B.  R.  it  was  very  much  insisted  on,  that  the  aedaraliQa 
^h  '"h1^^'  ^^  ^'  ^'^^^^^  ^  plaintifis  had  only  alleged,  that  the  defendant  had  caiiied 
on^demnmr"^  away  the  corn,  without  setUng  out  the  ti^es  |  but  did  not  aver  that  the  d^ 
cured  by  a  ver-  ^<si)diBmt  had  not  made  any  agreement  with  them  for  the  tithes,  for  the  atatute 
diet;  for  if  any  gives  the  penalty  where  the  tithes  are  carried  off  without  any  agreement  made 
agreement  were  ^r  so  doing }  therefore  if  the  defendant  had  agreed  with  the  pLuntifi  ibr  cany- 
proTcd  At  tlie  jj^g  ^g  ^]^q  ^^j^^  without  setting  out  the  tithes,  (as  it  does  not  appear  but  he 
SI  not «°      might,)  that  it  bad  been  no  forfeiture. 

cover.  ^Qd  the  court  was  of  that  opinion,  viz.  that  the  declaration  was  ill,  for  the 

reason  suprd,  if  it  had  been  upon  a  demurrer  j  but  this  was  helped  by  the  ver- 
dict ;  for  if  there  had  been  any  agreement  proved  at  the  trial,  the  plaintiff  coidd 
not  have  obtained  a  verdict. 

Tr.  6  W.  3.  Scacc.    Abbott  v.  Hicks,    [l  Wood,  3 19-] 
Gloucestershire,  25th  June,  1694. 

b!f?^b!^^^  ^^   npHE  bill  stated,  that  about  twelve  years  since  ihe  plaintiff  was  presented^, 

an  issue  direct»l  ^^'  '^^^  ^^^  rectory  and  parish  church  of  Whitoombe  Magna,  in  the 

to  try  the  ques-  County  of  Gloucester,  and  entitled  to  all  tithes ;   that  the  defendant,  being 

tion.  possessed  of  a  wood  containing  above  half  the  parish,  and  consisting  diiefly  of 

beech,  haael,  maple,  ash,  and  sallow,  began,  about  twelve  years  since,  to 

.   fell  the   same,  and  had  continued  yearly  so  to  do,  the  wood  of  which  he  ha^ 

converted  in  great  quantities  into  charcoal,  and  sold  the  rest  for  fuel  and  finng, 

the  tithe  whereof  was  yearly  wori^  one  hundred  pounds. 

The  defendant  insisted,  that  the  wood  consisted  chiefly  of  oak,  adi,  and 
beech  trees,  and  was  upwards  of  two  hundred  years  old;  that  the  trees  grew 
from  the  root,  and  not  from  any  stock  or  shrub,  and  were  ^nerally  converted 

inta 


TETHK  CASBS^. 
Into  and  lued  as  Umbers  and  thcrefeie  thai  be  ought  not  to  pay  the  tithe 


A  trial  at  law  was  directed  npon  this  issue^  ''  Whether  beech^  within  the 
|Mnish  of  Whitoombe  Magna,  it  accounted  timber  or  not  ?" 

The  issue  was  accordingly  tried  by  a  special  jury,  and  a  verdict  passed  for 
the  defendant. 

•    In  the  month  of  April,  1695,  an  order  was  then  pronounced,  that  the  bill,  as 
to  the  pkdnUfTs  demand  of  beech  wood,  should  be  dismissed. 

But  the  plaintiiTs  counsel  insisted  there  were  great  quantities  of  ma[de, 
mik,  and  sallow,  growing  in  the  said  wood,  which  was  titheaUe  to  the  plaintiff  ^ 
and  therefore  an  account  was  directed  as  to  the  tithe  of  the  said  maple,  ash,  and 
aallow,  and  other  titheable  wood  growing  in  the  said  wood  not  discharged  of 
tithes  by  the  Terdict. 

On  the  thirtieth  of  October,  1696,  and  before  the  said  <»der  was  entered,    . 
the  cause  was  ordered  to  be  reheard  upon  the  petition  of  the  plidntiff,  but  not 
to  impeach  the  verdict ;  and  on  the  nineteenth  of  November,  1696,  upon  open* 
mg  the  pleadu^,  and  reading  the  depositions  of  several  witnesses  on  Dotlk 
ndes,  and  afier  long  debate  of  the  matter,  it  is  cnrdered  that  the  bill  be,  and  is  ' 
hereby  dismissed  as  to  beech  wood,  unless  ihe  plaintiff  can  shew  better  cause. 

The  cause  came  on  the  twenty-seventh  of  November,  1696,  to  be  further 
he«rd  $  when,  upon  hearing  counsel,  and  reading  several  depositions,  and  on 
1   ng  debate. 

It  is  finally  ordered  and  adjudged  by  the  court,  that  the  said  bill  be,  and  it 
hereby  dismissed  as  to  all  and  every  matters  and  things  therein  contained,  but 
witlxNit  costs. 

Enw.  WARn, 
NicH.  Lbcbmbbk. 
John  Buinoowk. 

LiTTLXTON  FOWYS. 

Tr.  6  W.  3.  Scacc.    Biggs  v.  Martin  and  Letts.  [1  Wood,  321.]    . 

Kent,  18th  June,  1694. 

THE  plaintiff,  as  farmer  and  occupier  of  the  rectory  or  parsonage  of  Brom-  Tithes  deoccd 
ley,  in  the  county  of  Kent,  stated,  that  the  defendants  were  inhabitants,  ^  hroom  made 
and,  in  the  years  1691  and  1692,  occupied  several  farms,  and  agisted  dry  and  ^^i^,^t^ 
unprofitable  cattle,  and  cut  wood  and  oroom,  and  made  the  same  into  bavins,  of^d/timber 
and  disposed  thereof  without  setting  out  the  tithes.  poUaidi,  and  of 

The  defendant  Letts  set  forth  several  customs  within  the  said  parish  payable  the  hedge  rows. 
HI  lieu  of  tithes,  and  averred  that  he  had  paid  for  all  his  tithes,  except  four 
shillings  and  four-pence  for  the  small  tithes  for  the  year  1692 ;  and  he  denied 
that  any  tithes  ought  to  be  paid  for  broom  made  into  bavins. 

The  defendant  Martin  confessed,  that  he  had  not  paid  his  rate  tithes,  but 
denied  that  any  tithe  was  due  for  the  tops  or  lops  of  old  pollard  timber  trees 
or  dotards,  or  for  wood  growing  in  hedge  rows. 

The  court,  upon  reading  several  depositions,  and  hearing  what  could  be' 
alleged  on  both  sides,  ordered  and  decreed,  that  the  defendants  do  pay  to 
the  plaintiff  what,  upcm  the  account  to  be  taken  before  the  deputy  remem- 
brancer, shall  appear  to  be  due  for  the  tithe  of  broom  made  into  bavins ;  for  the 
tithe  of  the  lops  and  tops  of  old  poUard  timber  trees  and  dotards  ^  and  for 
wood  growing  in  hedge  rows,  together  with  such  customary  payments  as  are  in 
arrear  and  due  for  the  years  aforesaid. 


Tr. 
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1094.         Tr.  6  W.  3.  Scacc.    Grant  v.  Brinon  and  another.    [1  Wood,  a%\^ 

^^v-^^  London^  25th  June,  1694. 

White  Frian  is  ^T^HE  {daintiff  3Uted,  that  Mrs.  Jevan,  at  her  death  in  the  year  169 1^  and 
within  the  liber-  -'*  for  twenty-five  yean  befoi^^  was  seised  in  fee  of  the  parsonage  or  rectory 
ties  of  the  city  of  St.  DuDstaa  ia  the  We8t>  In  the  city  of  London,  and  county  of  Middlescz, 
of  Londoo,  Md  gQ^  entitled  to  tithes,  &c.  j  that  she  made  her  will  in  September,  1691,  and 
57HeiK  8.^e.  is!  ^^>^  ^^e  said  rectory  to  the  plaintiff,  and  made  him  soke  executor  j  that  he 
was  passed  /but  proved  the  said  will,  and  was  legally  intitled  to  the  said  impropriation,  and  to 
it  was  not  within  all  arrears  of  tithes  due  in  her  life-time;  that  th^  statute  37  Hen.  8.  c.  2« 
that  part  of  the  enacts,  ''that  the  citizensi,  and  inhabitants  of  the  city  of  London  shouldx 
Diwlltuf*^^^^  yearly,  without  fraud,  pay  of  every  ten  shillings  rent  of  aU  houses,  sbop^ 
West,  which  is  ?^^^^^^>  ^^  sixte^-pence  half-penny  y  «qd  for  every  twenty  shillinga  the  sun 
in  the  city  of  9^  two  shillings  and  nine-pence ; *'  that  the  defendants  were,  for  several  y«an  in 
London.  the  life-time  of  Mrs.  Jevan,  and  also  since,  tenants,  inhabitants,  and  occopiers 

9^  sevend  houses,  shops,  and  ceUars,  within  that  part  of  the  parish  tiui  ii 
IFitbin  the  city  of  London.  The  bill  therefore  prayed  to  have  an  accoiuit  of 
what  houses  the  defendants  seveFally  held,  what  time  they  had  oocnpied  the 
same,  and  what  rents  they  had  paid  for  the  same. 

f  The  defendants  set  forth  and  specified  tha  particular  houses  by  them  occupied,' 
and  the  rents  and  values  of  the  same,  aod  insisted  that  all  the  said  houses  ware 
situate  in  the  precinct  called  White  Friars  5  that  the  said  precinct  was  no  part 
^  the  city  of  London  at  the  time  of  making  the  decree  and  act  of  parliament  in 
the  thirty-seventh  year  of  Henry  the  Eighth';  but  that  the  same  was  made  part 
of  the  liberty  of  the  city  of  London,  by  the  late  King  James  the  First,  and  sub- 
jected to  the  jwisdiction  thereof  by  grants  and  letters-patent,  and  therelitHe 
the  said  act  and  decree  did  not  extend  to  or  concern  the  defendants.  They 
also  insisted,  that  the  precinct  of  White  Friars  was  not  within  the  parish  df 
St.  bunstan  in  the  West,  or  the  rectory  or  titheable  places  thereof,  and  denied 
that  any  rate  or  modus  for  the  tithe  was  ever  payable  or  paid  by  them  to  the 
paison  of  the  said  parish. 

l*he  plaintiff  replied ;  the  defendants  rejoined ;  and  witnesses  were  namined 
on  both  sides ;  and,  upon  Kading  several  deposiUons  on  both  sides,  as  also 
.  copies  of  several  ancient  records  «md  grants  m>m  the  crowu,  a  trial  at  Issr 
was  directed  to  be  had  before  the  Chief  £aron(l)  upon  these  two  issues,  viz. 

First,  Whether  the  precinct  of  White  Friars  was  within  the  liberty  of  the 
city  of  London  at  the  tune  when  the  act  was  made  in  the  thirty-seventh  year  ot 
Henry  the  Eighth  > 

.  Secondly,  Whether  the  precinct  of  White  Friars  be  within  the  parish  of 
Saint  Dunstan  in  the  West  ? 

The  issues  were  accordingly  tried,  and  the  one  issue  found  for  the  plainti^ 
and  the  other  for  the  defendants  5  but  a  new  trial  upon  the  said  issues  was  or- 
dered on  payment  of  costs  to  the  defendants  5  on  which  trial,  before  a  special 
jury,  it  was  found  upon  the  first  issue,  Hiat  White  Friars  was  within  London 
at  the  time  the  statute  was  made.  But  upon  the  second  issue.  That  the  precinct 
of  .White  Friars  was  not  within  the  parish  of  Saint  Dunstan  in  the  West. 
'  ^The  cause  came  on  to  be  further  heard  on  the  third  of  June,  j  694 ;  when, 
upon  reading  the  said  order  and  postea,  and  hearing  counsel  for  the  defendants, 
it  was  ordered  that  aU  the  defendants  should  be  absolutely  dismissed  from  tbc 
said  bill  ^  but  before  the  said  order  was  entered,  the  plaintiff's  oounsd,  on  the 
eighth  of  June  instant,  aUeging  the  cause  was  brought  on  sooner  than  ex- 
piected,  it  was  ordered  to  come  on  this  day ;  and  on  full  debate. 
It  is  ordered  by  the  court,  that  the  said  bill  be,  and  is  hereby  dismissed. 

Enw.  Ward. 
John  TumToir, 
John  F6wbll* 

(1)  The  cause  was  tried  before  Mr.  Baron  Lechmesb,  the  office  of  Chief  Bazoo  being  at 
that  time  Tacaot. 

It 
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Tr.  6  W.  3.  Scacc.    Cotteyy.  Smith  and^thers.  £l  Wood,  S«3.]  1«94. 

Dorsetshire,  6tb  July,  1654.  ^ 

THE  i^aiiiliir,  as  rector  of  fiampveston,  in  the  ommdr  of  Dorset,  daiiiied  aM  A  cMtoa  to  he 
manner  of  tithes  therein,  and  stated  that  the  detendaiit  Berbin  for  five  diMHiaraed  of 
years  past,  had  occiqded  doaes  called  Uie  Woods,  the  Lower  Mead,  and  Gar-  |{|^^^^^  g^Hi 
land's  Gate  5  tbait  the  defendant  Smith,  in  the  year  1692,  occapied  a  dote,  where  the  owner 
called  Butt  Close,  and  that  the  said  defendants  sowed  the  same  with  do^n^^  makes  the  fint 
and  mowed  and  made  the  same  mto  hay  twice  in  the  said  year ;   and  therefore  nuth  iDtogrsM 
the  tithe  of  the  second  math  ought  to  have  been  paid  to  the  plaintiff.  •   ^^**  '^^^^ 

The.d0fendants,  by  their  answer,  confessed  that  they  jointly  or  severally  oc*>  ^^^^'^ 
cimiad  and  emoyed  the  said  several  doses  in  the  said  years  (escepting  the 
IS^oods  for  the  year  commendng  at  Lady-day,  1692),  and  /thaa  they  kept 
diereon  in  eadi  oi  the  said  years  barren  and  unprofitable  and  other  cattk^ 
that  the  tithe  of  the  herbage  for  feeding  and  dqMstniing  the  banen  and  ua* 
pfofitahle  cattle  in  the  closes  called  the  Woods  ong^  to  be  pdd  to  the  impro* 
priaftor  of  a  portion  of  tithes,  within  the  said  paridi;  to  which  the  tithes  of  the 
Woods  belong,  and  not  to  the  plainti£F. 

The  defendant  Smith  confened  that  he  mowed  the  said  dover  in  theBnt^ 
Close  twice  in  the  said  year,  and  made  the  same -into  hay,  and  averred  that  he 
paid  tithe  of  the  first  math ;  and  that  there  b  a  custom  within  the  said  pa* 
rish  where  the  owner  of  meadow  cuts  and  makes  the  first  math  into  Kfass 
cocks,  and  pays  the  paffBon  the  tenth  thereof,  he  is  discharged  of  tithe  of  the 
the  second  math. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnesses  were  examined  i 
and,  upon  reading  the  depositions,  and  an  indenture  made  the  dghth  of  April  in 
ttie  thirteenth  yearof  Jaasesthe  First,  bdng  a  conveyance  of  a  portion  of  tithes 
m  Hamnroton,  under  which  the  impropriator  claims  the  said  portion  of  tithes  ; 
and  on  rail  debate  of  the  matter }  forasmuch  asitappeared  to  the  court  tiMt  the 
phantiff  and  has  predecessorsJiave  always  quietly  had  and  received  satisfection  for 
the  thhe  of  the  herbage  fer  the  feeding  and  depasturmg  barren  and  unprofitable 
eattle  in  the  said  closes  called  the  Woods';  and  for  that  it  does  not  appear  that 
t|ieiaspropriator,  and  diose  uoder  whom  he  daims,  ever  received  the  tithe  herbage 
in  the  said  doses,  nor  any  small  or  other  tithes,  except  com  and  hay  3 

The  coait  declared  that  the  tithe  of  the  said  herbage  does  of  right  belong  to 
the  plaintiff,  as  rector  of  the  said  rectory;  and  that  .the  tithes  of  the  second 
math  of  dxjffct  grass  in  the  defendant's  answer  set  forth  ought  to  be  paid  to  the 
plaintiff. 

Whereupon  it  is  ordered  and  decreed,  that  the  defendants  shall  severally  pay 
to  the  plaintiff  the  value  of  the  tithes  in  arrear  and  demanded  by  the  bill. 

£nw.  Warp. 
JoBW  TuaTOW. 

Tr:  6W.  3.    Scacc. 
Sttj/er  V.  Mwfjrfwd  and  others*    [1  Wood,  3d4.] 

^  London,  6th  July,  1 694. 

THE  bill  stated,  that  the  master  and  scholars  oi  Balid  Colie|^,  in  Oxfocd,  The  inhabitants 
are  seised  in  fee  of  the  rectory  or  parsonage  impropriate  oi  St.  Lawrepc^  ^  ^^  Lawrence 
Jury,,  m  ^  city  of  London,  and  intitled  to  all  tithes,  oblations,  ecdesiastioa  orLmJon!  pay 
duties,  aod  all  cu^mary  and  other  payments  in  lieu  of  tithes  within  the  said  ^j.  ^^  in  the 
parldb^  that. being  so  seised,  they,  by  indenture  jdated  the  twenty-juxth  of  pound  on  tbdr 
March^  1692,  demised  all  and  singula  the  said  tithes^  ai^d  other  ecclesiastical  respective  renti. 
duties,  and  payments  to  the  plaintm  for  twenty-on^  years,  uQ^er  the  yearly  n^ 
of  forty  pounds  and  seyen  shillings,  payable,  yiz.  to  the  master  and  scbdarsj, 
twenty  pounds  seyen  shilHi^  a-year  5  and  to  the  yicar  of  the  chureh,  twenty 
pounds  a-year  5  by  yirtue  or  which  lease^  he  was  iptitled  to  have  the  ttid  tit|ies 
and  other  ecdesiastical  duties  for  a  year  and  upwards,  or  else  such  payments  in 
Veu  of  tithes  as  were  by  custom  or  common  right,  or  by  the  decree  made  in  the 

twenty- 


V. 

MUMPOllD   AND 
OTHRBS. 
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]  694.  thirty-seventh  year  of  Henry  VIII.,  due  to  him  j  that,  time  out  of  mind,  there  had 
•AYBR  heen  paid  by  the  parisluimers,  inhabitants  and  oocnpien  of  hoawa  and  olher 
titheaole  matters  within  the  said  parish,  to  the  proprietors  of  the  said  rectoiry,  a 
customary  pound  rate  for  or  in  lien  of  tithes,  or  else,  according  to  the  said  de- 
cree, tor  every  lOs,  rent,  one  shilling  and  four-pence  haUpenny  per  atm.,  and  for 
every  20«.  rent,  two  shillings  and  nine-pence  per  ann.,  and  so  above  that  rent  ac- 
ioording  to  the  said  rate  >  £at  the  defendants,  or  some  other  of  the  nariahioiierB^ 
had,  for  sixty  years  or  upwards,  been  lessees  of  the  said  rectory  under  tne  said  mas- 
ter and  scholars,  during  which  time  great  alterations  were  made  in  the  buildings 
within  the  said  parish  by  reason  of  the  great  fire,  so  that  the  plaintiff  oould  not 
discover  what  the  ancient  tithes  were,  or  of  whom  to  demand  the  same ;  and 
they  having  got  into  their  hands  all  the  ancient  books,  terriers,  and  writings 
relating  to  the  said  tithes,  did  deny  to  pay  the  plaintiff  any  tithes,  or  any  costom* 
Ary  or  other  payments  in  lieu  of  tithes,  or  according  to  the  aforesaid  decree  of 
two  shillings  and  nine-pence  in  the  pound.  The  bill  thoefore  prayed,  that 
the  defendants  might  discover  what  nouses  or  other  things  titheable  in  the 
said  parish  they  w^re  possessors  or  occupiers  of  during  1692,  and  the 
time  they  were  charged  to  be  in  arrear  for  their  tithes,  together  with  the  yeariy 
rents  and  values  thereof,  and  what  customary  or  other  sums  of  money  they  had 
paid  for,  or  in  lieu  of  tithes,  or  had  known  to  be  paid  bv  others,  and  that  they 
might  discover  and  deliver  up  the  ancient  books,  &c.  and  pay  the  plaintiff  their 
tithes  or  the  customary  rate  pursuant  to  the  decree. 

The  defendants,  by  their  answer,  confessed  the  plaintiff's  title  to  the  ttthes, 
but  said  they  did  not  know  of  any  customary  rates  for  assessments  or  payments 
of  tithes,  or  any  sum  of  money  in  lieu  thereof,  or  that  any  oblations,  ooventioas, 
or  other  ecclesiastical  duties  had  been  paid,  or  were  payaUe,  other  than  in  the 
assessments  annexed  to  their  answers,  which  were  made  by  the  statute  22  &2S 
Car.  2.  c.  15.  intituled, "  An  Act  for  the  better  Settlement  and  Maintenance  of 
the  Parsons,  Vicars,  and  Curates  in  the  parishes  burnt  by  the  late  dreadfnl  fire.'* 
And  the  defendants  set  forth  the  yeariy  rents  of  their  houses,  and  other  things 
in  their  possessions,  and  confessed,  that  some  of  the  inhabitants  in  trust  for  dbe 
said  parish  had  been  lessees  of  the  said  tithes  upon  several  leases  for  the  time  in 
the  bill  mentioned,  the  last  whereof,  being  made  to  the  defendants  Caplm  and 
others,  expired  at  Lad^-day,  1692  -,  and  that  the  churchwardens  had  nsnalfy 
collected  the  said  tithes,  and  that  they  were  indebted  to  the  plaintiff  for  the 
sum  rated  in  the  assessments  upon  their  houses  from  the  end  of  the  said  lease, 
which  they  were  ready  to  pay. 

The  plaintiff  replied  3  the  defendants  rejoined;  but  no  witnesses  were  ex- 
amined ;  and  upon  reading  an  old  book  relating  to  the  said  tithes  in  1643,  and 
^everalold  books  and  writings  produced  by  both  sides,  and  on  full  debate  of  the 
matter. 

It  is  ordered  and  decreed,(n  that  the  defendants  shall  respectively  acoount 
to  the  plaintiff  for  the  tithes  of  the  several  houses  and  other  titheable  matters  in 
their  possession,  after  the  rate  of  two  shillings  and  nine-pence  for  every  pound 
of  the  yearly  rents  or  values  thereof  from  the  time  the  last  parish  lease  expired, 
being  at  Lady-day,  1692,  to  the  time  of  exhibiting  the  said  bill ;  and  it  u 
hereby  referred  to  the  deputy  remembrancer  to  take  the  said  account  aooord- 
ingly. 

In  pursuance  of  the  said  decree  the  deputy  remembrancer  made  his  report, 
dated  the  fifteenth  of  October  last,  and  the  cause  being  in  the  paper,  came  on 
to  be  heard  the  twenty-fifth  of  October  last,  when  upon  reading  uie  order  and 
report  and  hearing  counsel  on  both  sides,  it  was  ordered  to  stand  over  for  the 
court  to  consider  of  costs. 

Upon  the  sixth  of  November  instant,  on  an  application  by  the  defend- 
ant's counsel,  and  on  reading  a  petition  for  a  rehearing,  and  the.]daintiff*s 
counsel  opposing  the  same,  it  was  ordered  that  the  cause  should  be  reheard  this 
day^  and  that  the  defendants  should  pay  five  pounds  costs  for  the  rehearing;  to- 
gether with  three  pounds  costs  for  the  last  day*6  attendance. 

On  the  fifteenth  of  November,  1 694,  upon  hearing  counsel ;  and  on  reading 

(1)  By  TuATON  and  Powell,  Barons. 

Ihe^ 
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die  taid  act  (^paiiiament  made  in  the  twenty-second  and  twenty-third  y^ar  of         1694. 
Charles  ihe  Second  $  and  also  on  reading  th^  report  and  on  full  dehate,  SAYEk 

.   It  is  ordered  and  decreed  hy  the  cfaanceHor(2)  and  the  bai0ns(d)4  that  the  ^« 

former  decree^  and  also  the  report,  shall  he,  and  are  hereby  ratified  and  con-  ''^^'nm/' u 
firmed,  and  Uiat  the  sfcdd  defenduits  respecti?ely  pay  to  the  said  plainti£f  the. 
several  sums  reported  due  from  them,  with  the  plaintm  *s  cost,  to  be  taxed. 

.  (2)  MoMTAOUB^  Chaiicellor.    (S)Nich.  Lbchmbbb,  John  TvKToii,aDd  Johv  Powxll 

M.  6  W.  S.  Scacc.  Umfreville  v.  Batchelor  and  others,  [1  Wood,  326.} 

London,  25th  of  October,  1 694. 

THE  plaintiff,  as  executrix  of  the  last  will  and  testament  of  her  late  husband  Two  ahilllngt    . 
deceased,  in  Trinity  Term,  in  the  twenty-second  year  of  Charles  the  Second,  ^^  nine-pence , 
Exhibited  her  bUl  against  the  defendants,  to  baye  two  shillings  and  nine^pence  '"^jP  ^ouims 
in  the  pound  for  tithes  due  in  the  life-time  of  her  late  husband,  he  being  owner  i^  ^^  ^^^  ^^ 
and  impropriator  of  the  parish  of  St.  Botolph  without  Aldgate,  part  of  which  st.  Botolph 
imrish  lies  within  the  liberties  oi  the  city  of  London,  and  the  other  part  in  the  without  Aldnte, 
bounty  of  Middlesex,  ai^d  the  defendant  Batchelor  being  occupier  of  'several  ^^"ch  lies  within 
houses  within  that  part  of  the  parish  which  lies  within  the  liberty  of  the  city  ?|^Q*^on  ° 
6f  London. 

The  defendant  by  his  answer  stated,  that  for  the  time  demanded  by  the  biQ, 
he  had  been  occupier  of  one  house  in  Rose  and  Crown  Court,  in  Houndsditch, 
and  of  another  house  in  Covent  Garden,  otherwise  called  Gravel  Lane,  within 
that  part  of  the  parish  which  lies  within  the  liberty  of  the  city  of  London, 

The  plaintiflf  replied ;  the  defendant  rejoined  3  and  witnesses  were  examined 
on  the  part  of  the  plaintifT;  and,  upon  opening  the  bill,  and  reading  an  affi;i- 
"davit  of  the  service  01  a  subpoena  to  hear  judgment,  and  reading  the  answer,  and  . 
no  counsel  appearing  for  the  defendant, 

-  The  court(l )  ordered,  that  the  defendant  shall  satisfy  the  plaintiff  two  shiUings 
and  nine-pence  in  the  pound,  according  to  the  37  H.^.  c.  12.  for  the  house  in 
Rose  and  Crown  Court,  in  Houndsditch,  and  in  Covent  Garden,  otherwise  Gravel 
I^ane,  in  that  part  <^  the  said  parish  of  St.  Botolph  without  Aldgate,  which  lies 
within  the  liberties  ai  the  city  of  London,  for  the  time  demanded  by  the  hiU. 

(1)  MoNTAOVB,  Chancellor,  Lbchm ebb.  Baron. 

M.  6  W.  3.  Scacc.     Northleigh  v.  Collard.  [1  Wood,  328.] 

iEssex,  6th  December,  1694.  » 

THE  bill  stated,  that  the  plaintiff,  for  three  years  last  past,  had  been  fanner  Tithe  of  wood   , 
oi  the  impropriation  of  Walthamstow  in  the  county  of  Essex,  and  was  inti-  made  into  fa^.  , 
tied  to  the  tithe  of  coni,  grain,  hay  and  wood,  yearly  arising,  &c.  therein  3  that  P°J*  "?**  ^^"*. 
in  the  years  1663  and  1694,  the  defendants  held  several  acres  of  woodland  and  ri,h"of  Wal-^** 
underwoods,  and  particularly  the  wood  called  the  Sale,  part  of  which  said  tharastow,  ex- 
wood  was  felled  and  cut  in  the  years  aforesaid,  containing  one  third  part  there-  cept  for  oak  pol- 
cif  5  that  several  trees  of  horn-beam,  maple,  willow,  sallow,  prickwood,  and  jj'^' ^i'^j^,^, 
bushes  growing  within  the  said  wood,  were  lopped  and  topped  in  the  years  J^*t^||^  jhSU 
aforesaid  -,  and  that  with  the  wood  arising  therefrom  the  defendants  made  fag-  ^ofeites. 
gots  and  bavins,  and  sold  the  same  without  setting  out  the  tithe  thereof,  or 
making  any  satisfaction  for  the  same. 

The  defendants  said  that  they  have  known  all  the  said  coppices,  groves,  and 
wood-grounds  several  times  felled,  and  never  knew  any  tithes  paid  for  the  same  ^  , 

that  they  are  occupiers  of  the  wood  called  the  Sale,  and  have  cut  several  pollard 
trees  there,  and  made  faggots  aud  bavins  thereof,  and  sold  the  same  without  } 

'setting  forth  the  tithes  thereof,  or  paying  any  satisfaction  for  the  same,  for  that  "* 

ho  tithe  is  payable  for  the  same,  they  not  being  subject  to  pay  tithes ;  and  they 
set  forth  the  quantities  and  values. 

The  court  declared  the  defendants  ought  to  account  with  the  plaintiff  for  th^ 
tithes  of  the  wood  in  question,  except  for  the  lops  of  oak  pollards,  and  except  for 
the  standilislcaUed  black  coates  and  white  ooates,'they  being  timber. 

M. 
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1694.  M.  6  W.  &  M.  Scacc.  Smekon  v.  Bridges.  [Dodd'a  MS.  153.] 

A<»itMiitop»5  A  WTHB  bill  brought  by  the  riciir  of  A.  in  Kent ;  the  defendant  says,  that 
4d.  Air  every  "^^  four-pence  -an  acrOi  is  payable  for  every  acre  of  marsh  bmd,  in  discharge 
affoi  of  vnrali  of  all  small  tithes  due  ^  to  the  Ticar  for  marshland  and  upland,  and  upon 
>J»dm  du-        debate  the  court  held, 

mairtithei  ^*  '^^  tithes  are  not  due  of  common  right  to  the  vicar^  bat  only  by  en* 

doe  to  the  dowment. 

victf  for  marsh  2.  That  usage  is  the  evidence  of  his  endowment,  and  where  he  has  bad  no 
land aiid  upland,  small  tithes,  it  i»  an  evidence  that  he  was  not  endowed  ;  and  in  this  case  it 
^S*^*  1*1^0  appears  that  he  has  but  a  groat  an  acre,  but  in  this  point  the  court  doubted, 
co^ttionriEbtto  ^^<^*>^  ^^®  four^pence  is  in  discharge  of  small  tithes,  so  he  is  admitted  Id 
vioar,  bttt  only    l^ave  them,  if  the  modus  do  not  discharge  them. 

by  endowmentp        3.  That  this  is  a  good  customj  and  not  part  of  tithe  in  disdia^ge  of  other 

of  wMdi  otage    ijihei  as  £aur-pence  a  hogshead  in  diacharge  of  tithes  of  apples,  which  ii 

bendoioe.         maght  ^  but  money  answers  all  tithe  in  this  case,  and  the  nnmbcr  of  acres  is 

'  bill  to  ascertain  the  quantum  of  the  money.    And  the  parson  has  no  wio^g,  if 

(me  halve  one  acre  of  marsh  and  all  the  upland,  fcnr  though  thia  party  pays  Iwt 

one  fbur-pence»  yet  the  rest  of  the  parish  pay  for  the  rest  of  the  marshlaDd. 

Note,  Resolved,  and   the  bill  dismissed.    Sir  John  Banks  and  Sir  Cliik 
Harvey,  ownos  df  the  land. 

M.  6  W.  &  M.  Scacc. 

^       ^  Taswett  v.  AthilL  [Dodd's  MS.  134,]    Rayn.  75.    2  Gw.  537. 

jTbe  vendee  or 

toppings  and       TTPON  an  English  bill  for  tithe  wood,  the  case  was  thus :    Atbill  sold  the 

loppings  of  oak,  ^    toppings  and  loppings  of  oak,  ash,  and  elm  to  Cressey,  standing  ;  Creascy 

""^"l^  ^™>       cuts  them,  and  Taswell  brings  a  biU  against  both ;  and  resolved, 

imMsVi^to        '*^  ^^  ^  ^^^^  ^^  ^^  agtdnst  AtbiU,  because  he  sold  them  uncut,  notwtth- 

pi^'tiUies,if  any  staodii^  in  Fnmkl^  v.  Joneses  case  lesolved  ctmtrd.  2  J.  2. 

be  due,  which         2.  It  was  resolved,  that  without  custom  they  are  not  titheeble. 

is  only  bjr  cot-        $.  That  notwithstanding  the  statute  of  itha  atdua  they  may  be  titheabie  by 

^^..  ^<>*7^^  custom,  and  accordingly  an  issue  directed  to  try  the  custom. 

th^»%^te!        ^ot<r.  The  plaintiff  was  parson  of  Wood  Morton,  in  Norfolk,    ^ole,  Atbill 

nant  for  life  and  '^'^^  dismissed  with  costs,  notwithstanding  Franklyn  v.  Jones's  case,  which  was 

the  son  in  re-     the  mother  tenant  for  life  of  underwood,  remainder  to  the  son  in  fee,  bodi 

*"*"'^il' J-^'"^^  joined  in  a  sale  to  A.  who  felled  them,  and  B.  the  paiaon  brought  a  bill  against 

tewood  it  had  ^^  ^^  ^^^^  mother  being  dead)  for  tithes,  and  resolved  that  he  should  psy 

been  held  that  a  ^^^>  ^"^d  decreed  to  account  accordingly.     See  Buckle  v.  Fanacker,  axU,  570* 

bill  ]M  against  the  son  for  dthes,  after  the  mother's  death. 

M.  6  W.  S,  Scacc  UmfreviUe  ▼.  Campion.  [1  Wood,  S29.] 

Middlesex,  26th  November,  1694. 

_  ■  • 

IhereisaaMduf  ^T^HE  plaintiff,  as  executrix  of  her  late  husband,  filed  her  bill  in  the  thirtyr 

q/iii.  aanarter»    J.   second  year  of  Charles  the  Second,  against  the  defendants,  to  have  an 

IS^Rmtu    '^^^^^^  ^  several  tithes  due  in  the  lifetime  of  her  late  husband,  he  being  im^ 

hi  ffighty^ih'    prop^ator  o^  St.  Botolph  without  Aldgate,  part  in  the  city  of  London,  and 

ioM,  andSui-     P^^  in  the  county  of  Middlesex,  and  the  defendants  being  occupiers  of  bouses 

ytard  in  the  pa-    within  the  part  which  lies  in  the  county  of  Middlesex. 

li^  of  St.  Bo.         The  defendants  said  that  the  several  houses  are  part  of  Hookers  Rents, 

5£iSirUie    Mtaated  in  Sun  Yard,  in  the  said  parish. 

mnty  of  Mid-       '^^  cause  came  on  to  be  heard  the  twenty-fifth  of  October  last,  when  an 

iUtex.  account  was  directed  to  be  taken  before  the  deputy-remembrancer ;  but  before 

the  decree  was  entered,  the  defendants  moved  for  a  re-hearing  on  the  seventh 

day  of  November  instant,  and  the  same  being  ordered,  the  cause  came  on  this 

day  to  be  re-heard. 
Upon  reading  the  depositions^  and  several  ancient  tithe  books  and  accounts 

of  collectors  of  tithes  of  the  said  parish,  it  appeared  that  there  is  a  modus  of 

twenty 
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twenty  poands  a-year  for  Hooker's  Rents^  in  Nightingale-lane  and  Sun  Yard^ 
in  the  said  parish^  vis.  five  ponnds  quarterly. 

And  upon'rca^ng  a  deedi  dated  the  seomd  of  Mareb/iCftO/aude  between 
C.Godfrey  andK  Hooker  >  and  seToral  receiptiiitider  the  hand  of  S.  £.  tiatt* 
llnson^  formerly  collector  odf  the  tithea  of  the  said  jparish,  and  on  long  debate, 
counsel  insisting  on  a  trial  at  law,  but  the  court  not  thinking  fit  to  grant  the 
tane; 

•  It  is  ordered  and  decreed,  that  the  former  deeite  be  ratified  and  eonfirined, 
and  that  it  be  referred  to  the  deputy-remembrancer  to  take  the  said  account^ 
iMCording  to  the  said  modus  in  lieu  of  tithes  for  the  said  premises,  for  the  time 
die  said  defendants  have  severaHy  and  respectively  held  the  same,  at  five  ponnds 
a  quarter,  in  the  lifetime  of  the  said  plaintiffs  husband,  and  as  charged  in  th^ 

M.  6  W.  d.  Scacc.  LayfifM  ▼.  Cawper.  [1  Wood,  330.] 
/         Southampton,  15th  December,  1694. 

THE  bill  stated,  that  the  plaintiff,  for  four  years  last  past,  had  been  rector  The  lopt  and    ' 
(^  the  parish  of  Buriton,  in  the  county  of  Hants,  and  entitled  to  all  tithes  tops cf  timber  ' 
both  great  and  small ;  that  the  defendant  was  an  inhabitant,  owner,  and  *y*??P'|v. 
occupier  of  wood,  wood  land,  and  wood  ground  therein,  and  had  felled,  cut  fj^^Mf^^y. 
down,  and  sold  at  least  one  hundred  and  fifty  acres  of  great  value,  without  iMoitofiltbMal 
setting  out  the  tithes  thereof,  which  were  worth  yearly  twenty  pounds.  well  at  the 

The  defendant  said,  that  he  was  owner  of  several  wood  lands  and  wood  bodies, 
grounds  called  Ditchara  Park,  and  the  Hangers,  in  which  there  grew  many 
oak,  beech,  and  ash  trees,  which  he  cut  down,  out  of  which  were  cut  severii 
ton  of  timber,  and  the  rest  he  converted  into  cord  wood,  and  the  lops  and  tops 
into  faggots ;  that  in  the  year  1 690,  he  cut  down  several  trees,  and  after  the 
timber  ujQgths  were  cut  off,  he  converted  the  remainder  into  cord  wood  and 
fiiggotS;^  and  sold  the  same,  and  in  the  sud  year  sold  several  hundred  of  faggots, 
imd  also  cut  down  several  hedge-rows,  and  sold  the  same. 

It  is  ordered  and  decreed,  that  the  defendant  shaU  pay  to  the  plaintiff  tithes 
for  the  hedge-rows,  willows,  maples,  hazles,  and  all  other  underwood  by  him 
felled  and  cut  down  in  the  said  years,  or  the  value  thereof;  and  as  to  the  stem- 
mers  felled  and  cut  down  by  the  defendant  in  the  said  years,  the  deputy-remem-^ 
brancer  is  to  report  the  same  specially,  with  the  v Jues  of  the  tithes  of  the 
same,  that  in  case  such  stemmers  shall  be  adjudged  titheable,  the  plaintiff  may 
receive  satisfaction  for  the  same. 

In  pursuance  to  the  said  decree,  the  deputy  made  his  report  3  to  whiol^ 
report  the  defendant  put  in  exceptions,  as  the  said  deputy  had  made  the  same 
ex  parte. 

Upon  reading  the  decree  and  report,  and  opening  the  exceptions,  and  also 
reading  several  depositions,  and  upon  long  and  senous  debate,  and  due  con- 
sideration had  of  all  the  said  matters ; 

This  court  is  of  opinion,  and  does  declare,  that  no  tithe  ought  to  be  paid 
to  the  plaintiff  of  the  great  beech  wood  cut  by  the  defendant  in  the  said  years^ 
4he  same  appearing  to  the  court  to  be  maiden  trees,  and  not  stemmers,  and  that 
they  are  tiniber,  and  useable  for  timber  uses,  and  that  therefore  the  bodies  and 
lops  and  tops  of  such  trees  are  privileged  by  law  firom  the  payment  of  tithes. 

But  it  appearing  also  to  the  court,  that  the  defendant  had  cut  some  underwood 
in  the  saia  several  years,  the  tithes  whereof  were  worth  about  three  pounds, 
this  court  does  further  order  and  decree,  that  the  said  report  be,  and  is  hereby 
set  aside,  and  that  the  said  defendant  do  pay  to  the  plaintiff  twenW  pounds,  as 
well  in  f^U  satisfaction  and  discharge  of  all  the  tithes  of  the  smalt  underwood 
in  <|uestion,  as  of  all  costs  and  charges  payable  to  the  plaintiff,  withoutpre- 
iudice  to,  or  induding  any  part  of  the  defendant's  tithes  of  the  said  Chreat 
Beech  Wood  therein. 

Edwabd  Wako. 

* 
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:    1594  M.  6W.3.  B.R. 

Hich  V.  Wobdaan.  [4  Mod.  324.  Comb.  403.] 
Cartli.  399.  12  Mod.  111.  Skin.  560.  2  Salk.  655v  1  Ld.  Raym.  IST. 

Holt,  671.  2GW.550. 

A  hmidrecl  or     Somersetshire^  7  I^ICHOLAS  HICKS^  who  sues  as  well  for  the  Loid  the 


coontir  cannot  to  wit.        §  -1-^    King  and  Lady  the  Qoeen  as  for  himself  in  this  bdial^ 

P"!|°"^ '°  "^  complains  of  Samuel  Woodeson,  derk,  rector  of  the  parish  church  of  Himtspilly 
tfaiDswhich  ift  in  ^  ^^^  county  of  Somerset  aforesaid,  in  the  custody  of  the  marshal  of  the 
itB  uMituxedeJwt  Marshalsea  f»  the  Lord  the  Eling  and  Lady  the  Queen,  being  before  the  King 
tiUieable;  bnt  and  Queen  themselves,  of  a  pka  wherefore  he  sued  in  the  couit-cluristiaa 
of  things  which  against  the  royal  prohibition  to  him  before  directed  and  delivered  to  the  coBk* 
Se*m»t  STilS^  trary  thereof,  for  that  (to  wit)  That  whereas  the  parish  of  Huntspili,  in  the 
titfaeable,  a  hui-  county  aforesaid,  is  an  ancient  parish,  and  whereas  the  said  Nicholas,  for  the 
dred  or  county  space  of  five  years  now  last  past,  and  more,  hath,  been,  and  as  yet  ia»  an  in- 
nwj  to  pre-  habitant  within  the  parish  aforesaid,  and  for  the  whole  time  aforesaid  hath  had 
•cnbe,  bManse  qq^  occupied  forty  acres  of  land,  meadow  and  pasture,  with  the  appntteoaaon^ 
chmc^ia  rack  ^^S  pcu^el  of  the  manor  of  Huntspill,  in  the  said  county  of  Somerset,  within 
i^l^^anlest  ^be  parish  aforesaid,  and  the  bounds,  limits,  and  titheable  places  of  the  same 
there  be  •  cos-  parish.  And  also  whereas  there  are  had,  and  from  time  whereof  the  memory 
torn  to  the  con-  of  man  is  not  to  the  contrary  there  have  been  had,  within  the  same  parish^  and 
d  *bat^  t^^  ^^^  bounds,  limits,  and  titheable  places  of  the  said  parish,  these  castoms  and 
t^aa^t^  ^''^^^^^^'^  ^  tithing,  of  and  concerning  the  tithes  or  lambs  AdliDg,  broaghl 
right,  and  that  forth,  and  forthcoming  within  the  parish  aforesaid,  and  the  bounds,  limits,  and 
ctutom  hat  not  titheable  places  of  the  same  parish  5  and  of  and  concerning  the  tithes  of  mikk 
prevailed  eows  and  heifers  kept  and  depastured  within  the  parish  aforesaid,  and  the 

T^afor^ost-  ^^civmds,  limits,  and  titheable  places  of  the  same  parish  ^  and  of  and  ooncemiog 
ment  of  biSren  ^be  tithes  of  calves  falling,  brought  forth,  and  forthcoming  within  the  parish 
cattle  is  doe  of  aforesaid,  and  the  bounds,  limits,  and  titheable  places  of  the  same  parish ;  and 
comnM>n  right,  of  and  concerning  the  tithes  of  colts  falling,  brought  forth,  and  fortboosniBg 
bn^asethegraM  within  the  parish  aforesaid,  and  the  bounds,  limits,  and  titheable  places  of  the 
dejur^'SMIe  '^^'^^  parish  5  and  of  and  concerning  the  tithes  of  hay  growing,  renewing,  and 
and  most  hare '  forthcoming  within  the  parish  aforesaid,  and  the  bounds,  limits,  and  titheaUe 
paid  tithe  if  cat  places  of  the  same  parish ;  and  of  and  concerning  the  tithes  of  gaidens  and 
at  perfection,  orchards,  bein^  withm  the  parish  aforesaid,  and  £e  bounds,  limits,  and  tithe? 
Two  shiUings  in  g^g  places  of  the  same  parish ;  and  of  and  concerning  the  payment  of  the 
nso^^tiie  of  offerings  of  all  the  men  and  their  wives  inhabiting  within  the  parish  aforesaid^ 
common  right,  and.  the  bounds,  limits,  and  titheable  places  of  the  same  parish  ^  that  is  to  aay; 
(though  there  that  every  occupier  of  any  lands  or  tenements  within  the  said  parish,  and  the 
are  divers  cus-  bounds,  Umits,  and  titheable  places  of  the  same  parish,  who  hath  in  any  year 
oTSSmgfor*"  ^^P*  *°y  milch  cow  or  heifer,  or  any  milch  cows  or  heifers,  within  the  parish 
them)  tlwrefore  aforesaid,  and  the  bounds,  limits,  and  titheable  places  thereof,  hath  paia,  and 
a  hundred  can-  for  all  the  time  aforesaid  hath  been  used  and  accustomed  to  pay,  to  the  rector 
not  prescribe  in  of  the  parish  church  of  Huntspill  aforesaid,  or  to  his  farmer,  or  deputy  of  die 
wm^nmamdQ  rectory  for  the  time  being,  for  every  such  milch  cow  three-pence,  of  lawfo| 
Wood  is'not  ^onef  of  England,  and  for  every  such  milch  heifer  one-penny  and  a  haHpeuny; 
dtbeableofcom-  of  like  lawful  money,  in  every  such  year,  and  no  more,  for  all  the  tithes  of 
mon  right,  being  milk  of  the  same  cows  and  heifiers  in  the  same  year ;  and  that  every  such 
P>{^<>^«.  f^  occupier  as  aforesaid,  who  in  any  year  bath  had  any  lunb  or  any  lambs,  under 
tithcibte  b*  Sis-  *®.^^"°^  ^^  ^"^^  Uunbs,  brought  forth  and  forthcomii^  within  the  said 
torn  only,  l^^  parish,  and  the  bounds,  limits,  and  titheable  places  thereof,  hath  paid,  and  for 
though  trees  are  ^  ^be  time  abovesaid,  hath  been  used  and  accustomed  to  pay,  to  the  rectoi'  6t 
renewing^eariy,  the  parish  church  of  Huntspill  aforesaid,  or  to  his  farmer  or  deputy  of  thai 
yetthey  yield  no  rectory  for  the  time  being,  in  the  same  year,  one  halfpenny,  of  the  like  lawM 
annual  profit,     money,  for  every  such  lamb  so  under  the  number  of  seven  lambs  brongfit 

forth  and  fordicoming,  in  full  satisfaction,  payment,  and  content  of  sH  tithes 
of  those  lambs  ;  bnt  if  the  same  occupier  in  any  such  year  have  had  within  tise 
parish  afbresaid,  and  the  bounds,  limits,  and  titheable  places  thereof,  any  lambs 
to  the  full  number  of  seven  lambs  ..braught  forth  ana  forthcoming,  thai  tiie 
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•ame  oocnpier  halh  rendered  and  delivered,  aifid  for  all  the  time  abovesaid  hath 
been  used  and  accustomed  to  render  and  deliver  to  the  rector  of  the  parish 
dnrch  of  HuntspiU  aforesaid,  or  to  his  farmer  or  deputy  of  that  rectory  for 
the  time  beings  one.  lamb  of  the  same  seven  lambs  in  such  year,  in  foil  satis- 
faction, payment,  and  content,  and  in  the  name  and  place  of  the  tithes  of  the 
same  seven  lambs ;  and  for  the  number  of  seventeen  lambs,  two  lambs  ;  and 
fbr  eveij  calf  one  halfipenny,  if  less  than  seven  calves,  and  if  above  seven,  then 
one  cal^  and  two  calves  for  seventeen  calves;  and  one  penny  for  every  colt ; 
and  two-pence  fbr  every  acre  df  hay  -,  and  two-pence  for  every  garden  and 
orchard  3  and  fbr  every  man  of  the  age  of  sixteen  years  two-pence,  and  for  a 
wife  two-pence,  for  oblations.  And  also  whereas  the  hundred  of  HuntspiU 
and  Puriton,  within  the  aforesaid  county  of  Somerset,  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  die  contrary,  hath  been,  an  ancient 
hnndred,  within  which  said  hundred  the  said  parish  of  HuntspiU  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been.  And 
whereas  within  the  same  hundred  of  HuntspiU  and  Pbriton  there  is,  and  for  all 
the  time  abovesaid,  there  hath  been,  a  certain  ancient  custom  for  aU  the  time 
abovesaid,  used,  and  approved,  that  all  the  inhabitants  within  the  hundred 
aforesaid,  occupying  any  lands,  meadow  or  pasture,  within  the  hundred  afore- 
said, have  been  fm,  exempt,  and  discharged,  and  from  time  to  time,  for  aU 
the  time  abovesaid,  ought  to  be  free,  exempt,  and  discharged,  of  and  from  the 
payment  of  any  tithes  of  or  for  the  depasturing  of  any  cattle  not  employed  to 
plough  or  pail,  by  them  depastured  in  any  lands,  meadow  or  pasture,  being 
within  the  hundred  of  HuntspUl  and  Puriton  aforesaid,  to  wit,  at  the  hundred 
aforesaid.  And  whereas  the  said  Nicholas,  for  the  space  of  seven  years  next 
before  the  exhibiting  the  biU  of  the  said  Nicholas  in  the  court  here,  hath  been, 
and  as  yet  is,  an  inhabitant  within  the  hundred  aforesaid,  and  within  the  said 
parish  of  HuntspiU,  and  for  aU  the  same  time  of  seven  years  aforesaid  did 
possess  and  occupy  divers  lands,  meadow  and  pasture,  within  the  hundred  and 
parish  aforesaid,  and  hath  depastured  upon  the  same  lands,  meadow  and  pas- 
tares^  and  not  elsewhere,  within  the  same  time,  divers  cattle  not  employed  to 
nlough  or  pail,  that  is  to  say,  cows,  heifers,  and  colts ;  nevertheless  the  said 
damuel,  weU  knowing  the  premises,  but  contriving  and  maliciously  intending 
unjustly  to  aggrieve  and  oppress  him  the  said  Nicholas,  against  the  due  form 
of  law,  and  against  the  form  and  effect  of  the  said  modnUei  of  tithing,  and  the 
custom  aforesaid,  and  unjustly  to  folate  the  customs  and  prescrnptions  of  those 
moduBes  of  tithing,  and  also  to  disherit  tbe  said  Lord  the  now  King,  and  Ladv 
tbe  now  Queen,  and  their  crown,  and  to  draw  the  conusance  of  a  plea  which 
belongs  and  appertains  to  the  said  Lord  the  King  and  Lady  the  Queen,  their 
royal  crown  and  dignity,  to  another  trial,  hath  drawn  him  the  said  Nicholas 
into  plea,  before  the  venerable  man  Ricnard  Hely,  doctor  of  laws,  surrogate  of 
the  venerable  man  Edvrin  Sandys,  clerk,  archdeacon  of  the  archdeaconry  of 
Wells,  lawfoUy  constituted  surrogate,  or  the  lawfol  deputy  of  the  said  arch- 
deaconry, or  some  other  competent  judge  in  this  behafr,  of  and  for  the  sub- 
traction and  non-payment  of  the  tithes  of  lambs  faUen,  brought  forth,  and 
forthcoming  within  the  said  parish,  and  the  bounds,  Umits,  and  titheable  pUces 
thereof,  in  the  years  of  our  Lord  1689>  1690,  &c.  aod  also  in  the  months  of 
March,  April,  May,  and  June,  in  the  year  of  our  Lord  1693,  now  current,  or 
in  every  one  or  some  of  the  same  months  and  years ;  and  of  and  for  the  sub* 
traction  and  non-payment  of  the  tithes  of  calves  within  the  parish  aforesaid, 
mad  the  bounds,  limits,  and  titheable  places  thereof  (so  for  colts,  cows,  heifers, 
bay,  gardens,  and  orchards,  mutatis  nmtandu)  ',  and  of  and  for  the  subtraction 
and  non-payment  of  offerings  of  all  the  men  and  their  wives  inhabitii^  within 
the  said  parish,  and  the  bounds,  Umits,  and  titheable  places  thereof,  in  the 
years  and  months  abovesaid,  or  in  every  one  or  some  01  them,  by  craffcUy  and 
subtly  libelUng  in  the  same  conrt^ehristian,  against  the  said  Nidiolas  Hicks, 
in  and  by  a  certain  Ubel  and  a  certain  scheduk  to  the  same  libel  subscribed  or 
annexed,  against  him  the  said  Nicholas  Hicks  in  the  said  court-christian  ex- 
hibited under  the  form  following,  that  is  to  say,  "  First  of  all,  that  the  said 
^  Master  Samud  Woodeson,  in  the  years  of  our  Lord  1689>  1690,  kc,  to 
.    VOL.  1.  p  ?  "  wit. 
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''  wit,  in  the  monthf  past  ia  the  981116  retpecti?ely  ooQcuiniig,:»iid  tbd  i»  <1m 
^  months  of  March>  April,  &c.  in  the  year  of  our  Lord  1693  now  cunent^  or 
"  in  every  on^  or  some  of  the  a<ud  months  and  years,  hath  heen  apd  was 
rector  of  the  parish  church  of  Huntspill  aforesaid,  uid  ni  all  and  siagnlar 
"  the  tithes,  ecclesiastical  rights,  and  emoluments,  to  the  same  rectory  hekwg- 
ing  and  appertaining,  and  the  said  rectory,  with  aU  its  rights,  members,  and 
appurtenances,  rightly,  lawfully,  &c.  canonically  hath  got  and  oibtained, 
and  the  same  so  obtained,  with  all  its  rights  and  appuitenanoes,  hath  pos- 
sessed and  had,  as  he  hath  at  this  present  time  (except  as  within  written), 
and  for  the  true  rector  and  lawful  pcf^sessor  of  the  same  hath  been  for  the 
*'  time  aforesaid,  and  also  at  present  is  commonly  called,  held,  esteeiaed, 
"  n^ed,  and  reputed,  openly,  publicly,  and  notoriously  \  he  nropeondelh 
if  nevertheless,  he.  And  he  prppoundeth  jointly  and  severally  of^  every  iteiB, 
whiph  as  well  of  common  right  of  this  renowned  kingdom- of  £iiglaii4»  m 
''  from  ancient  and  laudable  and  lawful  prescriptive  custom,  from  tiAe  wai. 
through  time,  the  beginning  whereof  the  memory  of  man  is  not  to  the  coo- 
trary,  hitherto  hath  been  inviolably  and  unshakenly  used  and  ohaervedy  and 
against  gainsayers  hath  often  obtained  in  judgment,  or  at  least  once  the  li^ 
of  perceiving,  receiving,  and  haviiig,  all  and  siugular  the  tithes,  as  well  greater 
asiesser,  mixed  and  minute,  whatsoever,  and  the  rest  of  the  righta  and  embh- 
ments  of  the  church  whatsoever  in  the  schedule  to  these  presents  annexed, 
"  contained,  and  specified,  vrithin  the  parish  of  Huntspill  aforesaid,  and  tba 
bounds,  limits,  and  titheable  places  of  the  same,  wheresoever,  whensoever, 
''  howsoever,  and  as  often  as  forthcoming,  growing,  renewing,  and  happcniagf 
to  any  rector  there  whatsoever,  for  the  time  being,or  his  farmers,  and  to  the  asid 
*'  Master  Samuel  Woodeson,  clerk,  the  present  rector  there,  hath  bdoagBd 
and  appertained,  doth  bekmg  and  appertain,  ought  to  beloQg  and  appotsia, 
and  does  and  shall  appertain  and  oelong,  and  propounds  as  above.  Alsii« 
*'  that  for  ten,  twenty,  thirty,  forty,  fifty,  and  sixty  years  last  paat,  nave  or 
less,  and  also  from  time  and  through  time,  the  beginning  whereof  the  me- 
*'  mory  of  man  is  not  to  the  contrary,  the  rector  of  the  said  rectory  of  the 
*'  parish  church  of  Huntspill  aforesaid,  for  their  respective  times  suoceesivdy 
oeing,  and  the  said  Master  Samuel  Woodeson,  clerk,  the  preteot  reclsr 
there,  or  his  predecessors,  and  all  and  every  of  his  predecessors  in  aacuesnte 
times  in  the  same  being,  in  the  same  have  been,  as  they  ought  to  have  heca» 
in  the  quiet  and  peaceable  possession,  or  as  of  right  to  perceive  and  have  ail 
"  and  singular  the  tithes  aforesaid,  and  have  received  and  had  them  by  them- 
sdvesj  or  their  predecessors,  and  of  and  upon  the  same  have  freely  vmk  fiofly 
disposed,  and  so  it  hath  be«i  and  ought  to  be,  and  so  the  said  MaMr  Samnel 
**  Woodeson,  ckrk,  the  rector  aforesaid,  hath  perceived,  received,  and  had 
**  £oc  the  whole  and  all  the  time  of  his  incumbency  in  the  same,  in  right,  and 
**  in  the  name  of  his  rectory,  until  and  unto  the  time  of  the  years  within  written; 
"  and  he  propounds  as  above.  Also  the  said  Nicholas  Hicks,  in  the  yeua  and 
''  months  abovesaid,  or  in  one  or  some  of  them,  aU  and  singular  the 
things,  fruits,  rights,  and  emoluments,  iuthe  present  schedule  anneKed» 
tained,  and  specified  within  the  parish  of  HontspiU  afioiesaid,  and  the  ^ 
limits,,  and  titheable  places  thareof,  forthcoming,  growing,  renewing,  nod 
hi^^ning,  as  in  the  same  schedde  is  declared,  and  they  are  drawn  o«t 
(which  said  schedule  the  party  propounding  will  have  to  he  acooanted  aa  if 
here  inserted  and  read,  as  far  as  it  may  be  expedient  for  bun,  and  not  oChcr-' 
wise,  or  in  any  other  manner),  has  had,  holden,  possessed,  received,  and  ta 
his  own  proper  use  converted  and  applied;  and  the  party  proponcok  pro- 
pounded of  every  other  number  id  things  respectively  titheable,  and  of  the 
tith^  in  the  schedule  to  these  presents  as  above  set  forth,  annpxiad  re^iatiidy 
''  oontained  and  specified,  more  or  less,  and  also  such  and  such  namher,  qnali^, 
''  and  quantity,  as  by  kwfiil  proofs,  or  confession  of  the  party  in  the  evaot  of 
this  suit  more  fully  shall  come  to  be  proved  i  and  he  pronoaads  aa  ahore, 
Alfo,  that  the  true  vahie.  or  estimate  of  every  titheable  dung  and  tftan^ 
cespeptively  titheable  in  the  schedide  afinesaid  to  fhase  presents  aa  bafiat«  k 
set  fo^  anpeac^,  oootainad,  and  speoiied^  a^  of  the  tithaa  or  tandrimit 
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^'  HMrebf,  to  tfie  sanw  or  respective  Talves  in  tie  Mme  eohedule  mentioned,  in        1694. 

^'  ibe  moDlhs  and  yean  aboTesaid,  or  In  one  or  some  of  them,  in  the  oommotf 

^  Ortfjaution  of  men  manifestly  did  extend,  and  do  ^tend  3  and  the  party  pro- 

**  ponent  propoonds  of  every  other  som  or  Talne  of  the  tlungs  respectively 

**  titheahley  and  of  the  tithes,  mwe  or  less,  and  also  of  snob  and  so  much 

**  mmej  or  Talue,  oaality,  and  quantity,  as  by  lawful  proofs  in  the  event  of 

^  tloB  suit  more  fully  shall  come  to  be  proved ;  and  he  propounds  as  above; 

^'^  Aho,  that  the  said  Nicholas  Hicks  to  pay,  give,  and  deliver  to  the  before- 

"  named  Samuel  Woodeson,  the  rector  aforesaid,  or  to  his  lawful  deputy  in  this' 

*'  behalf,  all  and  singular  the  tithes  aforesaid,  so  as  before  set  forth,  accustomed* 

'*  to  be  paid,  and  especially  the  ti^es  and  ecclemastical  rights  and  emoluments' 

''  aforesaid,  in  the  schedule  to  these  presents  (so  as  before  is  set  flMth)  annexed, 

**  mentioned,  and  specified,  or  otherwise,  to  compound  duly  with  the  said  rec-' 

'^  tor  for  the  same,  or  with  his  lav^fiil  deputy,  has  oftentimes,  at  least  once. 
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been  properly  imd  lawfully  requested  and  importuned,  who  being  so  re-' 
quested  and  importuned,  did  not  take  care  to  do  the  premises,  or  any  of  them. 
Bear  at  present  does  take  any  care,  but  has.withholden  and  refuses  to  pay,  but 
at  least  (move  properly)  witiiholds  and  defers  at  present,  to  the  great  nerU  of 
Iris  soul,  and  no  small  prejucfice  and  grievance  of  the  said  Master  Samuel 
Woodeson,  the  rector  aforesaid }  and  he  propounds  as  above.    Also,  diat  the 
'^  said  Nicholas  Hicks  has  been,  and  is,  an  inhabitant  of  the  said  nansh  at 
'*  Hoitspill,  manifestly  under  and  subject  to  the  diocese  and  jurisdiction  of 
''  Baih  ttod  Wells  ^  and  he  propounds  as  above.    Also,  Aat  all  and  singular' 
'*  Ibe  premises  were  and  are  true,  notorious,  puUic,  manifest,  and  in  like  man- 
'^  ner  fomons,  and  the  public  w>ice  and  fame  navo  laboured  of  and  concerning' 
^*  the  same,  as  at  present  they  labour ;  whereupon,  having  given  the  assurance 
''  ivquired  by  law  hi  this  behalf,  the  party  of  the  said  Master  Samuel  Woode- 
''  sen,  the  reetor  aforesaid,  prays  right  and  justioe,  and  his  complement  thereof' 
'^  tabe  done  and  administered  to  him  with  effect,  8cc."    In  which  said  sche- 
dule annexed'to  the  said  libel  as  aforesaid,  are  contained  the  words  following 
(tittt  b  to  say)  :   **  First  of  aU,  that  in  the  years  and  months  aforesaid,  all, 
"  some  or  one  of  them,  upon  the  tenements,  estate,  and  lands,  which  he  the ' 
^*  said  NkiK^  Hicks  had  held,  possessed,  add  enjoyed,  in  the  said  parish  of 
'^  Hunt^l,  and  titheable  places  thereof,  there  was  kept  feeding  and.depas- ' 
''  torinr  twenty  ewe  sheep,  and  of  them  there  was  yeariy  fsUen  twenty  lambs, 
'*  each  lamb  worth  three  shillings,  and  the  tithe  after  that  rate.    Also,  that 
the  smd  Nichdas  Hicks,  in  the  months  and  years  aforesaid,  all,  some  or  one 
of  them,  within  the  said  parish  of  HuntspiU,  and  titheable  plaoes  thereof, 
had  and  kept  feeding  and  depasturing  yearly  four  cows  and  four  heifers;  and 
*'  for  the  milk  of  each  cow  he  is  to  pay  three-pence,  and  of  every  heifer  three 
''  Iml^penee,  aeoording  to  the  custom  of  the  said  parish.    Also,  that  the  said 
^'  Nicholas  Hicks  of  die  said  oows  and  heifors  aoov»-mentioned  had  foUen 
''  yearfy  six  calves,  which  he  bred  up  for  the  pail,  for  each  he  is  to  pay  one 
**  half-penny,  acom^£ng  to  the  custom  of  the  said  parish.    Also,  that  the  said 
**  Nicholas  Hi^,  the  raontiis  and  years  aforesaid,  all,  some,  orxme  of  them,  - 
'^  wMrin  the  parish  of  HuntspiU,  and  titheable  plaoes  thereof,  had  held  and 
**  poasessed  twenty  aeres  of  meadow,  which  he  mowed,  or  caused  to  be  mowed, 
''  yearly,  for  each  acre  of  which  there  is  yearly  due,  and  he  ou^t  to  pay  to 
''  the  reetor  of  Kuntspifl  aforesaid,  for  and  in  lieu  of  tithe-hay,  two^pence, 
''  acconfing  to  the  custom  of  the  said  parish.    Also,  that  the  said  Nicholas 
'^  Hicks,  the  months  and  years  aforesaid,  all,  some,  or  one  of  them,  widiin  the 
''  said  parish  of  Huntspill  aforesaid,  had  and  possessed  one  gardien  and  two 
'^  orehards  yeariy,  for  which  there  is  yeariy  due,  and  he  ought  to  pay  to  the 
^^  rector  of  Huntsplli  aforesaid,  three-pence,  according  to  the  custom  of  the  said 
''  pariiA,  to  wit,  one  penny  for  k^  garden  and  each  orehard.    Also,  that  the 
"  said  Nicfi»las  Hicks,  the  months  and  years  aforesaid,  all,  some,  or  oncof 
''  Aem,  within  the  parish  of  Huntspill,  and  titheable  plaoes  thereof,had  audi 
**  kept  feeding  and  depasturing  the  eolto  above  one  year  old,  which  he  sold 
''  away  befbre  they  were  nsed  to  the  f^gfa,  ^  fsedmg  and  depasturiDg  ctf 
^^  cad»  colt>  the  mimths  and  years  aforesaid,  being  monthly  worth  four  shiliiogs, 

P  P  2  '''sad 


4€ 
€€ 


59e  TITHE  CA8B8, 

J  694.        ''arid  the  tithe  lifter  that  rate»  and  also  had  and  kept  feeding  and  depastivn^, 
the  months  and  yean  albreaaid,  all,  some^  or  one  of  them»  in  the  said  pariah, 
ten  cows,  ten  heifers,  ten  steers,  and  ten  oacep,  fnnn  the  time  he  bpogh^ 
them  to  the  time  he  sold  them  off,  they  were  never  employed  to  the  plough 
or  pail,  the  herbage  and  depasturing  of  each  of  the  said  cows,  heifers,  steqrs, 
ana  oxen,  being  monthly  worth  four  shillings,  and  the  tithes  after  that  rate. 
Also,  that  the  said  Nicholas  Hicks,  the  months  and  years  afcNresaid,  all,  some 
or  one  of  them,  in  the  said  parish  of  Huntspill,  and  titheable  places  thereof, 
had  and  kept  four  mares,  and  of  them  hiul  fallen  and  received  four  colti 
''  yearly,  for  the  fall  of  each  he  is  and  ought  to  pay  to  the  rector  of  Uuntqiill- 
''  aforesaid,  one  penny,  according  to  the  custom  of  the  said  parish.     Also  that 
''  the  said  Nicholas  Hicks  has,  the  months  aforesaid,  all,  some  or  one  of  them, 
dwelt  in  the  said  parish  of  Huntspill,  and  he  and  his  wife  have  received,  pr 
at  least  ought  to  have  received,  the  holy  sacrament  of  the  Lord's  Su|^>er,  at 
their  own  parish  church,  for  whose  offerings  he  is  yearly  to  pay  to  the  rectpr 
at  Easter,  or  thereabouts,  four-pence  yearly }  to  wit,  two-pence,  for  each. 
Alsoy  that  the  said  Nicholas  Hicks,  the  months  and  years  aforesaid,  all«  some 
or  one  of  them,  vritfain  the  said  parish  and  titheable  places  thereof,  had  kept 
and  bred  up  forty  head  of  cattle,  which  he  nicAd  before  they  came  to  the 
plough  or  pail,  the  herbage  and  depasturing  of  each  of  the  same  being 
monthly  worth  forty  shillings,  and  the  tithe  after  that  rate.    Also,  that  the 
said  Nicholas  Hicks,  the  months  and  years  aforesaid,  all,  some  or  one  of 
them,  within  the  said  parish  of  Huntspill,  and  titheable  places  thereof,  had 
and  kept  six  cows,  six  heifers,  six  steers,  and  six  oxen,  ai^  they  had  been 
turned  off  from  plough  and  pail,  the  feeding  and  depasturing  whereof,  until 
they'were  fat,  and  lM>ked  on  as  such,  and  then  sold  off,  from  the  grass  and 
herbage  and  depasturing  of  the  said  cows,  heifers,  steers,  and  oxen,  being 
monthly  worth  five  shilungs,  and  the  tithe  after  that  rate.    Also,  that  the 
*'  said  Nicholas  Hicks,  the  months  and  years  aforesaid,  all,  some,  or  one  of 
them,  had  and  kept  feeding  and  depasturing  eight  cows  and  heifers,  and  of 
them  had  fallen  and  received  eight  calves  yearly,  each  calf  at  seven  weeks  M 
(which  is  the  customary  time  for  the  tithe-calf),  being  worth  ten  shillings, 
^'  and  the  tithes  after  that  rate,  as  by  a  copy  of  the  libel  and  schedule  afbresud, 
**  brought  here  into  court  and  read,  among  other  things  more  fully  appears.** 
And  him  the  said  Nicholas  Hicks,  in  the  said  court-christian,  before  the  said 
spiritual  judge,  by  occasion  of  the  premises,  has  unjustly  bound  to  appear  and 
answer  to  the  said  Samuel  WcKNieson,  of  and  upon  the  premises :  and  although 
he  the  said  Nicholas  Hicks,  in  every  year  of  the  years  aforesaid  wherein  he  the 
said  Nichdas  had  aqy  lambs,  calves,  or  colts,  any  milch  cows  or  heifers,  any 
hay,  any  gardens  or  orchards,  within  the  parish  aforesaid,  and  the  bounds,  limits, 
and  titheable  places  thereof,  being,  growing,  renewing,  or  forthcoming,  or  hat 
dwelled  within  the  parish  aforesaid,  has  been  always  ready  and  offsred,  and  yet 
is  still  ready  to  pay  to  the  said  Samuel  the  said  several  sums  of  money  for  the 
ttthes  of  lambs,  calves,  colts,  milch  cows  and  heifers,  hay,  gardens,  and  or- 
chards, isnd  for  the  oblations  aforesaid,  according  to  the  form  and  effect  of  the 
several  modutes  oi  tithing  aforesaid :  and  although  he  the  said  Nicholas  all  and 
singular  the  premises  aforesaid  has  pleaded  and  alleged  in  his  discharge  of  pay- 
ment of  the  tithes  by  the  said  Samuel  demanded  in  the  said  oourt-christiaD, 
before  the  said  spiritual  judge,  and  has  often  offered  to  prove  the  same  by 
unavoidable  testimony,  yet  the  said  spiritual  judge  has  absolutely  refused  t9 
admit  or  receive  that  plea,  allegation,  and  proof:  and  the  said  Richard  Hely 
with  all  his  power  endeavours  and  daily  contrives  to  condemn  the  said  NichoLss 
by  the  definitive  sentence  of  the  said  court-christian,  of  and  upon  the  premises 
in  the  libel  and  schedule  aforesaid  omtained,  and  to  compel  him  to  pay  the 
tithes  aforesaid,  in  form  aforesaid  demanded,  in  contempt  of  the  said  lord  the 
now  King,  and  lady  the  now  queen,  their  crown  and  dignity,  and  to  the  great 
damage,  prejudice,  and  manifest  impoverishing  of  him  the  said  Nicholas  Hicks, 
and  against  the  due  form  of  law  and  prescription  and  customs  and  modtttet  of 
tiAing  aforesaid :  and  although  the  said  Nicholas  Hicks,  on  the  last  dny  of 
August,  in  the  fifth  year  of  the  reig^i  d  thesaid  Lord  William  and  Lady  Maiy, 
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now  King  and  Queen  of  England>  Sic.  at  HunttpiU  afbreaaid,  in  the  coontf        1694. 
aforesaid,  the  writ  of  the  said  Lord  the  Eing  ana  Lady  the  Queen,  of  piohi-         hicks 

Vition  to  the  contrary,  to  him  the  said  Samuel  Woodeaon  ddiyer^  :  ne^i^     ^ 

theless  the  said  Samuel  Woodeson  has  not  ceased  to  prosecute  the  said  plea 
against  the  said  Nicholas,  hut  has  further  prosecuted  that  plea  in  the  said 
oourt-christian  (notwithstanding  the  said  writ  of  prohibition),,  in  contempt  of 
the  said  now  Lord  the  King  and  Lady  the  Queen,  and  contrary  to  the  prohi- 
bition aforesaid :  whereupon  the  said  Nicholas,  who  sues  as  wdl  for  the  said 
Lford  the  King  and  Lady  the  Queen  in  this  behalf,  as  for  himself,  &c.  says, 
that  he  is  injured,  and  luts  damage  to  the  yalue  of  two  hundred  pounds ;  and 
thereupon,  as  well  for  the  Lord  the  King  and  Lady  the  Queen  as  for  himself, 
he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Friday  next  afker  the  morrow  of  the  Holy  Tri- 
nity, in  this  same  term,  until  which  day  the  said  Samuel  Woodeson  had  leave 
to  impari  to  the  bill  aforesaid,  and  then  to  answer,  &c.  before  the  Lord  the 
King  and  Lady  the  Queen  at  Westminster,  come  as  well  the  said  Nicholas, 
"who  sues  as  well,  &c.  by  his  attorney  aforesaid,  as  the  said  Samuel  Woodeson 
by  Giles  Clark  his  attorney  *,  and  the  said  Samuel  defends  the  force  and  in- . 
jury  when,  &c.  and  all  contempt,  and  whatsoever,  &c.  and  says,  that  he  has 
not  prosecuted  the  plea  aforesaid  against  the  said  Nicholas  in  the  court-chris-' 
tian  after  the  prohibition  of  the  said  Lord  the  King  and  Lady  the  Queen  to 
him  thereupon  delivered,  as  the  said  Nicholas,  who  sues  as  well,  &c.  above 
supposes ;  and  of  this  he  puts  himself  upon  the  country,  and  the  said  Nicholas, 
who  sues  as  well,  &c.  thereof,  likewise ;  but  for  having  a  writ  of  the  Lord  the 
King  and  Lady  the  Queen  of  consultation  as  to  the  tithes  of  lands,  for  which 
the  said  Samuel  has  drawn  into  the  plea  the  said  Nicholas  in  the  oourt-christian 
aforesaid,  before  the  said  spiritual  judge,  he  the  said  Samuel  says,  that  the  said 
Nicholas,  in  the  months  and  years  in  the  declaration  aforesaid  specified,  had, 
kept,  and  depastured,  upon  his  lands  and  tenements  within  the  parish  of  Hunt- 
spdl  aforesaid,  twenty  ewe  sheep,  and  of  them  had  twenty  lamos  yeariy,  every 
one  of  them  of  the  vahie  of  three  shillings,  for  the  tithes  of  which  said  lambs 
to  the  same  Samuel,  as  rector  of  the  parish  church  aforesaid,  due  and  payable, 
he  the  said  Samuel  drew  into  plea  him  the  said  Nicholas  in  the  court- christian 
aforesaid,  before  <iie  said  spiritual  judge,  before  the  prosecuting  of  the  said  writ 
of  prohibition,  as  it  was  lawful  for  him  to  do  5  vridiout  this,  that  vrithin  the 
parish  of  HuntspiU  aforesaid,  and  the  bounds,  limits,  and  titheable  places  of 
that  parish,  there  is  had,  and  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  has  been  had  such  a  custom  and  modus  of  tithing  of  and 
concerning  the  tithes  of  lambs  there  falling,  brought  forth  and  forthcoming,  to 
wit,  that  every  occupier  of  any  lands  or  tenements  vrithin  the  said  parish,  and 
the  bounds,  limits,  and  titheable  places  of  the  same  parish,  who  in  any  year 
has  had  any  lamb  or  lambs  under  the  number  of  seven  lambs  brought  forth 
and  forthcoming  vrithin  the  said  parish,  and  the  bounds,  limits,  and  titheable 
places  thereof,  and*  has  paid,  and  for  all  the  time  abovesaid  has  been  used  and 
accustomed  to  pay,  to  the  rector  of  the  parish  church  of  HuntspiU  aforesaid,  or 
to  his  farmers  or  deputy  of  that  rectory  for  the  time  being,  in  the  same  year, 
one  half-penny,  of  the  like  lawful  money  of  England,  for  every  such  lamb  so 
nnder  the  number  of  seven  lambs  brought  forth  and  forthcoming,  in  fiill  satis- 
faction, payment,  and  content,  of  all  tithea  of  those  lambs ;  but  if  the  same 
i9ccupier  in  any  such  year  has  had  within  the  parish  aforesaid,  and  the  bounds, 
limits,  and  titheable  places  thereof,  any  lambs  to  the  full  number  of  seven 
lambs  brought  forth  and  forthcoming,  then  the  same  occupier  has  rendered  and 
delivered,  and  for  all  the  time  abovesaid  has  been  used  and  accustomed  to 
render  and  deliver  to  the  rector  of  the  parish  church  of  HuntspiU  afofesaid, 
or  to  his  farmer  or  deputy  of  that  rectory  for  the  time  being,  one  li^b  of  the 
same  seven  lambs  in  such  year,  in  foU  satisfaction,  payment,  and  content,  and 
in  the  name  and  place  of  the  tithes  of  the  same  seven  lambs :  and  if  the  same- 
occupier  in'  any  one  y^ar  has  had  any  lambs  to  the  foU  number  of  seventeen 
lamlM  brought  forth  and  forthcoming  vrithin  the  said  parish,  and  the  bounds, 
limits,  and  titheable  places  thereof,  then  the  same  occupier  has  tendered  and 

deUvered, 
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ddrrared,  and  far  afi  the  thne  sboTeiaid  Irns  beea  med  aad  aocnilMBed  to 
der  and  delmr  to  the  rector  of  the  parish  chncch  cf  Hmitafiill  •fapcnaid,  or  1b» 
§mouBn  or  deputy  of  lihe  «aid  rectory  for  ihe  time  beings  .tmne  lambs  «f  the  «nac 
aenenteea  lambs  in  ei«ry  snch  year,  for  the  tithes  of  Che  same  sefcnteen  kmbs, 
as  tike  said  Nicholas  above  thereof  complains ;  and  this  he  is  ready  to  verify : 
vherefoie  he  prays  judgment,  and  a  writ  of  the  said  Lord  4^  King  aad  L^idy 
the  Queen,  of  oonsmtation,  as  to  the  tillws  of  lambs  afosesaid,  to  be  gmniad 
to  him  in  this  behalf,  &c*    And  for  having  a  oonsoteacioii  as  to  the  tidies  flf 
calves  aforesaid,  for  which  the  said  5amudi  has  dranm  into  ptea  tibe  eaid  Ni* 
cholas  in  the  conrt-chriatian  aforesaid,  before  the  said  sptritaal  judge,  lie  llie 
said  Samuel  says,  that  the  said  Nicholas,  in  the  monHhs  snd  yean  afore  auad, 
had  kept  and  depastured  upon  his  land  and  tenements  within  tlie  paridi  afore- 
said, sixteen  oows  and  heifers^  and  of  them  had  fourteen  calves  yearly  faDeo, 
hcought  forth  and  forthcoming,  each  of  the  same  calves  of  tiie  value  of  lea 
shillings,  for  the  tithes  of  wluch  said  calves  to  the  same  Sanrad,  as  vector  of 
the  parish  church  aforesaid,  due  and  payable,  he  the  said  Samuel  diew  into  plea 
him  the  said  Nidiolas  in  the  court-duistian  aforesaid,  before  the  said  ^intaal 
judge,  before  the  prosecuting  of  the  said  vmt  ei  pvo^bition,  as  it  waa  lawiul 
for  him  to  do$  without  this^  that  within  the  parish  of  Huntspill  aforeamd,  and 
the  bounds,  limits^  and  titibeable  places  thereof,  there  is  had,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  there  has  been  had  a  cue- 
torn  that  every  occupier  of  any  lands  or  tenements  within  the  parish  aforesaid, 
and  the  bounds,  limits,  and  titheable  places  of  the  same  parish,  who  Kad  any 
calf  or  any  calves  under  the  number  of  seven  calves  in  any  year  brougiit  fotik 
and  forthcoming  within  the  said  parish,  and  the  bounds,  limits,  and  tjtheahle 
places  thereof,  and  has  paid,  and  for  all  the  time  aforesaid  has  used  and  beat 
accustomed  to  pay  to  the  rector  of  the  parish  chureh  of  Huntspill  aforesaid,  ar 
hb  formers  or  deputy  of  that  rectory  mr  the  time  being,  in  every  audi  year, 
one  half-^penny,  of  the  like  lawfol  money,  for  each  of  the  said  cuves,  in  Ml 
satisfaction,  payment,  and  omtent,  of  all  the  tithes  of  those  cdves ;  but  if  the 
same  occupier,  (as  befwe  in  the  traverse  as  to  lambs).    And  for  having  a  oaa- 
saltation  as  to  tithes  for  depasturing  of  colts,  oows,  stoers,  hetfors,  aiid  ona, 
not  employed  to  plough  or  pail,  and  also  other  nnfruitfol  cattk  witlun  the  pa- 
rish aforemid  depastured,  for  which  he  the  said  Samud  has  dravm  into  plea 
the  said  Nicholas  in  the  oonrt-diristian  aforesaid,  before  the  said  spiritnd 
judge,  he  the  said  Samud  says,  that  the  said  Nicholas  in  every  year  of  the 
jem  aforesaid,  had  kept  and  depastured  upon  his  lands  and  tenements  afove- 
said,  within  the  parish  aforesaid,  colts,  oows,  heifers,  and  oxen,  not  employed 
to  the  plough  or  pail,  and  other  unfruitfol  cattle  in  the  dedmtion  aforesaid 
mentioned,  for  the  tithes  of  depasturing  of  which  said  cattle  to  him  the  sdd 
Samuel,  as  rector  of  the  parish  cbuidi  aforesaid,  doe  and  payable,  he  die  ssid 
Samuel  drew  into  pka  him  the  said  Nicholas  in  the  oouit-christian  aforesaid, 
before  the  said  spiritnd  judge,  before  the  prosecuting  of  the  said  writ  of  prohi- 
bition, as  before  is  set  forth,  as  it  was  lawfol  for  him  to  do ;  without  this,  that 
within  the  said  hundred  of  Huntspill  and  Puriton  there  is,  and  for  aU  liie  lime 
abovesaid  there  has  been  an  ancient  custom  for  all  the  time  abovesaid  uwd  and 
approved,  that  all  the  inhabitants  within  the  hundred  aforesaid  occupytog  any 
landS)  meadow  or  pasture,  within  the  hundred  aforesaid,  have  been  £ree>  ex* 
empt,  and  horn  time  to  time,  for  all  the  time  abovesaid,  ought  to  be  ftee,  ex* 
emp^  and  discharged,  of  and  from  die  pmnent  of  any  titlies  of  or  for  die 
depasturing  of  any  cattle  not  employed  to  plough  or  pail,  by  them  depastured 
in  any  lands,  meadow  or  pasture,  being  within  die  hundred  of  Hunt^nll  anrd 
Puritan  aforesaid,  as  the  said  Nidiolas  above  complains  3  and  this  he  m  ready 
to  verify :  wherefore  he  preys  judgoreot,  and  the  writ  of  die  said  Lewd  the 
King  and  Lady  the  Queen,  ci  consultation,  as  to  the  tithes  for  die  depasturing 
of  oatde  not  empl^ed  to  plough  or  pail,  and  of  other  UBlnutfhl  cattle,  for 
which  the  said  Samud  has  drawn  into  plea  him  the  said  Nichdaa  in  die  ooort- 
christian  aforesdd,  as  before  is  set  £oirm  in  this  bdialf,  to  be  greated  to  hin, 
&c.    And  for  having  the  writ  of  th^  said  Lord  the  King  and  I^dy  the  QneeD» 
of  consultation  as  to  the  oierings  aforesaid,  the  tidies  at  miich  cows  and  hd^ 
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fam  afarwad,  Ite  Hthct  of  baj  afeictaid,  th«  tithes  of  gaident  and  QKhards  1694. 
aArasaid,  and  the  said  tithes  of  the  said  four  colts  in  the  parish  aforesaid  yearly  atcis 
falkii^  lor  which  hethe  said  Sainiiel  has  drawn  into  plea  him  the  said  Nicholas  _^^^i 
in  the  court-christian  aforesaid ;  the  said  Samuel  prays  judgment  of  the  deda-  ~''""*' 
rntioii  aforesaid,  because  he  says  diat  the  said  declaration,  and  the  matter  in 
tlie  same  contained,  are  not  sufficient  in  law  to  compel  him  the  said  Samuel  to 
answer  to  that  dedanition  as  to  the  same  oblations  and  tithes  3  to  which  the 
said  Samuel  has  no  necessity,  nor  is  bound  by  the  law  of  the  land,  in  any  man- 
ner to  answer )  and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  suffi- 
cient declaration  in  this  behalf,  he  the  said  Samuel  prays  judgment  of  the  de- 
danrtion  aforesaid,  and  that  the  said  declaration  as  to  the  said  oblations  and 
tithes,  may  be  (flashed,  and  that  the  writ  of  the  said  Lord  the  King  and  Lady 
the  Qaeen  may  be  thenupon  granted  to  him,  &c.  And  the  said  Nicholas  says, 
Uiat  by  any  thing  by  the  said  Samuel  above  in  pleading  alleged,  he  the  said 
Samnd  ought  not  to  have  the  writ  of  the  said  Lord  the  King  and  Lady  the 
Qnaen,  of  coosnUation ;  because  as  to  the  said  plea  of  the  said  Samuel  in 
manner  and  form  above  pleaded,  as  to  the  tithes  of  lambs,  for  which  the  said 
Samoel  has  drawn  into  plea  him  the  said  Nicholas  in  the  court-christian  afore* 
said,  be£ore  the  said  spiritaid  judge,  he  the  said  Nicholas  as  before  says,  tbat 
within  the  parish  of  Unntspili  aforesaid,  and  the  bounds,  limits,  and  titheable 
plaoes  oi  that  parish,  there  is  had,  and  ^m  time  whereof  the  memory  of  man 
18  not  to  the  oontrary,  there  has  been  had  such  a  custom  and  modus  of  tithing, 
of  and  concerning  the  tithes  of  lambs  there  falling,  brought  forth  and  fbrth- 
Goming,  to  wit,  that  every  occupier  of  any  lands  or  tenements  within  the  said 
parish,  and  the  bounds,  .limits,  and  titheable  places  of  the  same  parish,  who  in' 
amy  year  has  had  any  lamb  or  lambs  under  the  number  of  seven  lambs,  brought 
forth  and  forthcoming  within  the  said  parish,  and  the  bounds,  limits,  and 
titheable  places  thereof,  has  paid,  and  for  aU  the  time  abovesaid  has  been  used  and 
accustomed  to  pay  to  the  rector  of  the  parish  church  of  Huntspill  aforesaid,  or 
to  his  formers  ot  deputy  of  that  rectory  for  the  time  being,  in  the  same  year, 
one  half-penny,  of  the  like  lawful  money  of  England,  for  every  such  lamb  so* 
under  the  number  of  seven  lambs  brought  forth  and  forthcoming,  in  full  satis- 
fiiction,  payment,  and  content,  of  all  tithes  of  those  lambs :  but  if  the  same 
occupier  in  any  such  year  has  had  within  the  parish  aforesaid,  and  the  bounds, 
limits,  and  titheable  places  thereof,  any  lambs  to  the  full  number  of  seven 
lambs  brought  fmth  and  fmthooming,  then  the  same  occupier  has  rendered  and 
delivered,  and  for  aU  the  time  abovesaid  has  been  used  and  accustomed  to 
render  and  deliver  to  the  rector  of  the  parish  -church  of  Huntspill  aforesaid,  or 
to  his  farmer  or  deputy  of  that  rectory  for  the  time  being,  one  lamb  of  the 
same  seven  lambs  in  such  year,  in  full  satisfaction,  payment,  and  content,  and 
in  the  name  and  place  of  the  tithes  of  the  same  seven  lambs ;  and  if  the  same 
occupier  in  any  one  year  has  had  any  lambs  to  the  full  number  of  seventeen 
Jambs  brought  forth  and  forthcoming  within  the  said  parish,  and  the  bounds, 
lioaits,  and  titheable  places  thereof,  then  the  same  occupier  has  rendered  and 
delivered,  and  for  all  the  time  abovesaid  has  been  used  and  accustomed  to  ren- 
der and  deliver  to  the  rector  of  the  parish  church  of  Huntopill  aforesaid,  or  his 
fanners  or  depaty  of  the  said  rectory  for  the  time  being,  two  lambs  of  the  same 
seventeen  lambs,  as  the  said  Nicholas  above  thereof  complains  :  and  this  he 
prays  may  be  inquired  of  by  the  country,  and  the  said  Samuel  likeMrise,  &c. 

The  like  replications  and  issues  jcHned  upon  the  Other  traverses,  as  to  the 
modtu  for  calves,  and  as  to  the  custom  alleged  in  non  decimando  in  tibe  hundred 
of  Huntspill.     And  a  joinder  in  demurrer  as  to  the  rest. 

Pbohimtiok.    The  plaintiff  suggested,  that  the  parish  of  Huntspill  is  an 

ancient  parish,  of  which  he  was  an  inhabitant,  and  useJ  lands  there  ;  that  in 

the  said  parish  there  is  a  custom  to  pay  several  small  sums  to  the  parson  in  lieu 

of  small  tithes,  which  sums  are  particularly  set  forth ;  tbat  this  parish  Was 

within  the  hundred  of  Huntspill ;  and  that  there  is  a  custom  also  for  every 

inhabitant  and  occupier  of  lands  within  the  said  hundred  to  be  l^haiged  of 

tithes  for  the  pasture  of  barren  and  unprofitable  cattle.    The  defendant  traversed 

the  customs ;  and  issue  being  thereupon  joined,  it  was  found  for  the  plaintiff. 

And  now  it  was  moved  in  arrest  of  judgment, 

^  ^  First, 
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1694.  Firsts  ThBi&ctiiikm^Xke^mmmdecimandokktkW 

Secondly,  Admitting  it  to  be  good>  yet  it  was  sot  well  pLeaded  bere,  because 
the  plaintiff  bad  not  shewn  that  there  was  a  suffideot  maintenance  te  Ibe  par«^ 
son  besides  those  tithes. 

Firsts  It  was  argued  that  this  custom  was  against  common  right, 
there  was  never  yet  any  precedent  of  a  custom  to  discharge  a  lairman  in 
decimando.  It  is  agreed,  that  as  to  ecclesiastical  persona^  sudi  a  custom  jnay  be 
good,  but  not  as  to  a  layman,  because  he  was  not  csnable,  at  the  ooomMfi  lasTy 
to  have  tithes^  and  therefore  could  not  sue  for  them  m  the  spiritual  cooit,  bnft 
now  he  is  enabled  by  the  statute  of  32  H.  8.  c.  7.  And  as  tithes  in  geoend 
are  due  of  common  right,  so  this  particular  tithe  of  agistment  of  barrcn  cattle 
is  due  the  rather,  because  those  which  are  for  the  cart  are  diaciiaigeJ  by  caa- 
tom ;  it  is  the  whole  profits  of  the  land  out  of  which  some  things  moat  be  paid 
to  the  parson.  A  layman  is  allowed  to  prescribe  in  modo  inmmdi,  but  not  to 
be  exempted  from  all  tithes  in  general,  because  scnne  must  be  paid  and  are  due 
of  common  right,  though  the.  quantity  be  ascertained  by  custom  jmd  vaage. 
If  therefore  tithes  are  due  of  common  right,  such  a  preacription  either  in  a 
hundred  or  a  county  will  not  be  good,  because,  if  it  should  be  aUowed,  every 
person  in  that  hundred  or  county  might  prescribe;  and  nothing  wosld  be  left 
for  the  parson.  It  is  true,  my  Lord  R<^  affirms  the  contrary,(l)  but  be 
denies  it  again  in  the  same  line  (2) ;  which  shews  that  book  to  be  of  little  an- 
thority  in  this  case.  It  is  likewise  said  in  the  same  book,  (3)  that  a  pnsliibi- 
tion  was  granted  in  a  case  of  the  same  nature  with  this,  which  was  thua,  vk. 
a  man  prescribed  to  a  custom  within  two  hundreds  of  Middlesex  and  Snny, 
that  if  a  common  baker  dwelling  in  either  of  these  hundreds  should  erect  a 
mill  there  to  grind  com  for  his  trade,  and  sell  it  to  customers  in  or  near  tbose 
hundreds  for  their  sustenance,  such  a  baker  should  pay  no  tithes  for  the  ooni. 
But  the  reason  upon  which  that  case  was  adjudged  does  not  suit  with  this ;  lor 
the  parson  there  had  more  and  greater  tithes  out  of  the  lands  of  the  inhabitaots, 
and  of  them  who  were  sustained  in  those  hundreds,  than  he  could  have  by  the 
manual  occupation  of  a  miller.  In  Michaelmas  Term  in  the  eleventh  year  of 
Charles  the  First,  and  in  the  same  book,  (4)  it  is  mentioned  that  a  prohibitMin 
was  granted  upon  a  suiinise  that  tithes  ought  not  to  be  paid  for  ]4iea8antB*  eggs, 
or  young  pheasants  hatched  in  woods  inclosed  in  the  Chiltem  m  Bnckingfaaa- 
shire;  but  that  was  because  they  were  Jera  natunt.  Such  a  custom  as  is  here 
alleged  could  never  have  a  reasonable  commencement,  because  of  oomwtm 
rieht  tithes  ought  to  be  paid  out  of  all  land  ;(5)  and  tluMgh  before  the  Coon- 
cil  of  Lateran  no  person  could  claim  them,  because  there  were  no  pari8hes,(6) 
yet  still  they  were  due  to  the  church,  though  it  was  in  the  power  of  the  donor 
to  give  them  to  what  spiritual  person  he  thought  fit.(7)  It  is  in  faoorem  ec- 
cleiuB  that  the  law  will  not  allow  a  prescription  in  non  decimando  to  prevail 
against  her.  It  is  true,  a  prescription  strengthens  all  other  titles,  but  ia  of  no 
force  when  pleaded  in  discharge  of  tithes,  (8)  because  the  law  presumes  that  a 
layman  cannot  be  absolutely  discharged  without  the  consent  of  the  parson,  the 
patron,  and  the  ordinary^  and  then  likewise  the  grant  of  such  discharge  or  ex* 
emption  must  appear.  This  was  the  opinion  of  Doddebidob,  Ju8tice,(9) 
grounded  upon  the  authority  of  Lindwood,  and  of  the  author  of  the  Doctor  and 
Student. (10)  The  whole  country  may  be  discharged  of  tithes,  but  such  dis- 
charge ought  to  have  a  reasonable  commencement,  which  must  be  shewed. 
Now  it  would  be  very  strange  that  the  law  should  rgect  a  prescription  to  be 
discharged  of  tithes  in  a  particular  place,  and  yet  to  auow  a  custom  in  a  wiiole- 
hundred  in  non  dedmamw.  One  single  instance  may  be  given  where  audi  a 
custom  has  been  allowed^  it  isinii|yLordRQlle*sAbridgment,(lI)  and  itvras 

« 

(1)  1  Roll.  Abr.  653.  pi.  9.  (7)  Jones,  573.    Moor,  tl9. 

(t)  1  Roll.  Abr.  654.  pi.  (8)  Bury  ▼.  £t»iu,  Bunb.  345.  ptU. 

(3)  Kidder  ▼.  Edwards,  1  Roll.  Abr.  654.  (9)  9  Bulst.  £85. 
pi.  30.    3  Com.  Dig. "  Dismes"  (E.  4.)  (10)  St  Gennaine. 

(4)  1  Roll.  Abr.  636«  (11)  1  RoU.  Abr.  654,  pi.  1«.    Liu,  Rep. 


(5)  PriddU  y.  Napier,  11  Co.  mUe,  S05.  152.    « ln»U  65S. 

(6)  Hob.  296. 
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for  ibe  milk  of  ewes }  and  pnbMy  the  leMon  nughl  be^  that  audi  milk  is  of  1694. 
Ihtle  Yslue  to  the  panoo,  and  does  not  much  oontribate  to  bis  maintenance,.  "icks 
for  which  tithes  were  originally  ordained  3  bat  it  is  but  one  single  case^  wliieb  ^^!^, 
does  not  make  a  law.  The  case  of  Rmsd  y.  Baekkurft,{i)  whidb  seems  to  give  "* 
aome  colour  to  such  a  custom,  is  a  controverted  case;  it  was  thus:  The  panon 
libelled  for  tithe-wood^  and  the  de/endant  prayed  a  prohibition  by  reason  of  a 
prescription  in  non  dedmando  for  wood  growing  in  the  Weald  of  Kent : .  it  is 
trae,  the  prescription  there  was  denied,  and  no  prohibition  granted(2)  :  this 
was  in  Michaelmas  Term  in  the  twelfth  year  of  James  the  First  5  Mid  yet  but 
two  years  afterwards  there  was  a  trial  at  bar  in  this  court  upon  a  prohibition^ 
where  such  a  prescription  was  suggested  to  be  discharged  of  tithes  of  the  un- 
derwood growing  in  the  Weald  of  Sussex ;  and  it  was  found  for  Uie  plaintiff; 
and  the  court  hdd  the  prescription  good.(3)  But  admitting  sudi  a  prescrip- 
tion in  fNM  deemumdo  for  underwood  in  a  weald  be  good,  yet  it  will  not  affect 
this  case,  because  in  ancient  times  there  were  many  controveieies  about  such 
tithes  5  for  at  the  common  law  tithes  were  not  to  be  paid  for  trees,  because. 
«»tting  them  down  is  not  an  increase  of  their  growth  as  in  com,  but  a  total, 
destruction  5  it  is  an  uncertain  profit,  and  not  arising  yearly  for  the  mainte-. 
nance  of  the  parson ;  neither  are  those  tithes  due  of  common  right,  but  by 
custom  and  usage ;  and  therefore  in  those  dsf^,  and  in  those  places  where  tithe- 
wood  was  due  only  by  custom,  the  parishioners  procured  wood  or  other  lands 
for  the  parson  and  his  successors  in  satisfaction  of  all  tithe-wood  in  the  same 
parish.  (4)  Several  petitions  have  been  made  to  the  pariiament  concerning  the 
right  to  such  tithes,  until  the  statute  of  nha  atdua{5)  was  made,  by  which  aU. 
those  controversies  were  ended ;  it  being  enacted,  '*  that  tithes  dial!  not  be 
**  pud  for  wood  of  twenty  years  growth  or  more,'*  which  implies  it  shall  be 
paid  for  all  under  that  age.  It  is  true,  it  was  the  opinion  of  my  Jjord  Coke,(6) 
that  suck  a  prescription  in  a  county,  not  only  for  wood,  but  for  any  other  tithe, 
is  good ;  but  that  can  be  no  reason  why  it  should  be  allowed  in  a  hundred, 
because  the  court  cannot  judicially  take  notice  what  a  hundred  is,  or  what  it 
comprehends }{?)  it  is  a  liberty  in  its  commencement  y  it  is  to  have  a  jurisdic-. 
iMM  over  a  hundred  viUs,  or  so  many  parishes ;  and  therefore  it  has  b^n  held, 
that  a  leet  cannot  be  pared  of  a  hundred,  because  they  are  both  liberties,  and 
one  liberty  cannot  be  parcel  of  another.  But  it  does  not  appear  by  the  plead- 
ing, that  there  is  more  than  one  parish  in  this  hundred  5  it  so,  such  a  custom 
in  a  parish  can  never  be  made  good.  (8)  Besides,  there  is  no  consequence  to 
8«y  that  there  is  such  a  custom  in  a  county,  therefore  it  may  be  in  a  hundred, 
because  there  can  be  no  inference  from  one  to  the  other  y  and  even  in  tiiat  case 
it  will  be  very  difficult  to  find  a  reason  how  a  county  at  first  came  to  be  ex- 
empted from  payment  of  tithes.  My  Lord  RoUe  uses  the  words  '*  a  province** 
and  ''  county  '  as  synonymous :  now ''  a  province*'  being  only  a  circuit  within 
the  jurisdiction  of  an  archbishop, (9)  probably  there  might  be  an  agreement 
between  the  clergy  and  the  laity  that  such  a  place,  &c.  should  be  exempted 
from  the  payment  of  tithes  $  but  there  could  be  no  such  agreement  in  a  hun- 
dred, because  that  was  divided  from  the  county,  and  became  a  particular  district 
and  the  inheritance  of  several  personsi  but  the  bailiwicks  thereof  were  re-united 
to  the  counties  by  the  statute  of  4  Edw.  3.  c.  15.  and  14  £dw.  3.  c.  9.  It  is 
ag;reed  on  all  sides,  that  a  single  parish  cannot  have  such  a  custom  ;(10)  and  this 
is  a  strong  reason  why  a  hundred  cannot,  because  it  consists  a|id  is  made  up  of. 
several  parishes  j  and  it  is  as  good  a  reason  that  a  hundred  cannot  have  such  a 
custom  because  a  parish  cannot,  as  it  is  to  say  a  county  may,  and  therefwe  a 
hundred  may  have  it. 

Secondly,  But  admitting  a  hundred  to  be  capable  of  such  a  custom,  yet  it 
cannot  be  so  large  as  this,  because  there  must  be  a  sufficient  maintenance  kft 
for  the  parson,  which  does  not  appear  in  this  case  3  and  so  are  all  the  books 

(1)  S  Balst.  f 85.    See  also  1  Roll.  Abr.  (5)  45  Edw.  S.  c.  3.  pa$t.  vol.  iiL  p.  9. 

653,  pi.  5f .  .654.  pi.  5.    9  RoU.  Rep.  Itt.  (6)  9  Inst.  645. 

Palmer,  57.    Rtutel  v.  Patridget  wti,  936.  C7>  Year  Book,  8  Hen.  7. 1  b. 

S  Inst  645. 65S.  (8)  1  Roll.  Abr.  653.  pi.  47.    S  Imt  645. 

(S)  1  Roll.  Abr.  653.  pi.  10.  March,  S5.  pi.  59. 

^  Palm.  37.  S  RolL  Hep.  ISt.  mtiti,t36.  (9)  Co.  lilt  94b    1  Bl.  Com.  111. 

'  Co.  13.  (10)  1  Roll.  Abr.  653.    S  IbbL  645. 

where 


(3)  Pal 
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1194.  yfkme  nA  vmaifilkm  hxn  iMea  allowedly  wkkk  mn  rtff  hm,  hat  oeter  to 
hm  wadk  eatct  m  tiiis»  viz.  to  take  away  the  MaiDtciiiBee  cf  tbe  panon  >  sad 
thmfoie  tbe  jMatiM  ia  $h€  probibitioa  <MiglU  to  have  thewn  thai  there  waa 
anfficient  for  him  besides^  becaiue  it  is  a  cBtdiarge  against  eoaunoo  fi^  and 
no  other  reason  can  sapport  it,  hot  to  shew  tliat  the  panon  has  ubenon$  dta^ 
aMvhesides  the  tithes  ukged  to  be  exempted;  and  this  was  the  only  laasoQ  of 
the  HidgnMnt  in  the  case  of  Kidder  ▼.  EdwaTd».{\) 

A  coniri.    If  theremay  be  aeusfeoas  (as  it  is  admitted)  to  be  disdiarged  in  a 
whote  coanty  of  titfae*tniik>  and  of  tithe^com  ground  at  such  a  mill  or  milla  m 
a  hmidredy  there  amy  be  abo  a  custom  to  be  discharged  of  the  tithes  of  ist 
eatliey  and  if  the  parson  has  lived  witfaont  sach  tithes  time  out  of  mind,  he 
nmf  live  so  still.    It  is  granted  on  the  other  side,  and  an  auUiorifty  was  pn>- 
daeed  of  a  castom  to  be  discharged  of  tithes  out  of  two  hundreds,  and  tfacre 
tin  be  no  leaSon,  if  that  be  law,  why  such  a  custom  may  not  be  good  in  one 
hmdred.    It  faif  been  obf  ec^ted,  that  a  lajman  cannot  prescribe  in  mm  dieci- 
fiumdo,  but  no  good  reason  can  be  given  nir  it.(2)    It  cannot  be  becanae  of 
any  disability  in  bis  person  3  for  as  to  this  matter  iheie  is  no  diiferenoe  be- 
tween  a  layman  and  a  derk ;  it  roust  therefore  be  inftnorem  ecdemt,  and  iti- 
tradaoed  by  ecclesiastical  persons  who  were  formerly  judges  here,  as  part  of 
the  canon  law,  who  had  in  those  days  sudi  a  power  over  the  laity,  that  they 
woold  not  saffer  such  a  prescription  to  be  tried  by  them,  neither  would  they 
soffer  ditai  to  sue  for  tithes  in  their  courts.    This  is  the  reason  why  it  is  gene- 
rally said  in  our  books  that  a  layman  cannot  prescribe  in  non  dtcmaado;  bat 
though  he  cannot  piescribe,  &c.  yet  there  may  be  a  custom  to  exempt  him 
fvom  tithes,  and  sucn  a  custom  is  of  as  good  aodwrity  as  a  prescription  j  fSor  if 
it  be  estid>lished  by  long  usage  and  by  ^e  coounon  consent  of  our  anceators,  it 
nasses^  into  a  law  of  that  place,  and  is  of  equal  force  with  a  prescription.    Snch 
IS  the  enstom  of  gavelkind, (3)  and  borough  English,(4)  which  is  the  lair  af 
England,  and  as  ancient  as  the  common  law  in  the  places  where  these  cuiSoms 
ptewail.    It  is  true,  where  a  custom  of  a  public  nature  is  alleged  in  a  particniBr 
vifll  or  place,  it  must  be  shevm  that  it  is  an  andent  vill;  as  where  a  asan 
claimied  lands  on  the  south  side  of  a  vill,  setting  forth  that  they  vrere  time  ont 
of  mind  devisable,  and  so  derived  a  title  to  himself  by  a  fooAoMit  from  flw 
last  devisee,  this  was  held  void,  because,  it  bdng  a  custom  against  comaoon 
law,  he  ought  to  have  set  forth  that  the  vill  was  an  andent  viU  5  but  if  he  had 
siieged  such  a  custom  in  a  borough,  which  ex  ti  termini  imports  a  place  of 
anti<inity,  it  had  been  good.(5)    Now  in  this  case  it  is  alleged,  that  the  parish 
of  Huntspiil  is  an  andent  psrish,  and  then  the  custom  is  set  forth,  which  is 
i^reeable  to  the  authority  before-mentioned.    And  if  the  custom  be  not  con- 
trary to  reason  and  justice,  the  judges  never  inquire  into  the  oommenceaMBt' 
of  it. '  No  man  can  say,  that  this  custom  is  unreasonable,  because  it  goes  only 
in  discharge  of  a  single  duty :  now  all  the  books  which  ocmdemn  prescriptions 
in  Mm  decmumdo,  dther  in  a  county  or  in  a  parish,  are  where  they  ate  made 
generally  of  all  tithes,  but  they  are  sddom  denied  for  a  particular  thing,  as  in 
this  ease.    And  therefore  a  custom  to  pass  in  a  ferry-boat  toU-free  has  bean 
ac^odged  good(6),  though  it  is  far  more  unreasonable  than  this,  becanae  it  is 
only  a  discharge  to  the  person  claiming  it,  and  may  be  a  charae  to  another* 
So  there  are  many  tlungs  vrhich  are  not  titheable  of  common  right,  as  fish  taken 
in  the  sea,  rabbits  and  pigeons  spent  in  the  house,  he.  and  yet  by  cnseam  Hthcs 
of  those  things  have  be«i  paid  to  the  par8on;(7)  if  therefore  it  be  a  reason- 
able custom  for  the  dergy  to  charge  the  laity  vrith  tithes  of  such  things  vdndi 
of  common  right  ought  not  to  be  chargeable,  it  is  as  reasonable  that  a  k^rman 
may  discharge  himsdf  by  a  custom  in  a  place  vrhere  none  have  been  usaaBy 
paid.    Sneh  a  custom  (as  has  been  observed)  ia  not  good  in  a  parish ;  not 
beeaaseit  is  inconsistent^  with  the  law;  die  reason  is,  a  single  penon  or  parish 

(1)  1  Roll.  Abr.  654.  (5)  Co.  lit.  109.    Bndjf,  S. 

(«)  1  RoU.  Abr.  65S.  pL  5b    Cro.  Jac  44.  (6)  f  Mod.  191. 

Moot,  485.    Hob.  $97.    Baak.  325. 845.  (7)  1  Roll  Abr.  641.  64€.     Cro.  Catr. 


(3)  Year 

(4)  Ys-r 


Year  Book,  40  Ass.  pi.  27. 
Yew  Book,  91  Bdw.4.  pi.  51. 
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U  v€t  ofMt  id  mA  m  CQiUom.(l)    Beridai,  iba  kir  sraiictt  dial  the  pt*        19H, 

nMaaem  xboiild  ahcw  what  reoompenae  tbe  fumm  baM  ia  Jm  of  hit  timt,        uow 

by  which  JiBiiy  aiyeir  that  the  cqtoro  bad  •  WMOPriik  fonwiifncrinemt  g  bul 

mo^aucb  thic^  is  ivqiiirad  of  a  whole  eonnty,  bacaaaa  it  caaiiot  with  asf  ahadov 

of  leasoD  be  pPBteaded,  that  all  the  iahabUaots  oooLd  «r  can  conspire  to  de* 

firaiid  their  iseipiBotive  paEsons.    But  there  are  books  which  allow  a  euaton  «t 

usage  to  he  good  in  pbiees  of  as  lai^ge  e]cteiit^(2)  which  costoiQS  will  not  bind 

wbenaUqpdiaaTiM;  as  la  a  cesigpi^  per  fa'mniiiw,  the  loid  shewed  the  euatoia 

of  tbe  place  to  he,  that  where  ^  tenant  did  not  pay  bis  aemces  in  Isrd  ysanu 

be  might  enter  and  bold  the  lands  Uli  he  was  satiiSied  of  the  aneaia  s  this  waa 

beld  to  be  void,  because  the  usage  was  alleged  in  a  particular  vill  onfy,  and  not 

abewn  that  it  was  custooiary  so  to  do  in  the  vilb  round  about    But  a  ftwtiiBi 

in  an  hundred  ia  Kent,  that  if  anv  one  be  charged  to  have  gotten  cbildran  an 

adultery,  and  cannot  accpiit  himself  by  law,  that  then  he  shall  fiirfeit  all  hia 

goods  to  the  King,  was  held  a  good  cu8tom.(3)     So  a  custom  in  an  bundled* 

that  if  a  waif  or  catcay  be  eloigned,  and  it  is  pretended  that  it  came  to  the 

possession  xxf  any  dwelling  within  the  hundred,  the  lord  may  distrain  tiU  be 

inake  restitution.(4)     &»  a  custom  that  an  infant  of  the  age  of  fifteen  yeaia 

may  make  a  feaffment,  and  sell  his  lands  5(5)  all  these  are  against  common 

law  5  but  bemg  used  in  a  hundred  or  county,  are  thereby  become  the  laws  of 

the  places  whm  they  obtain.    But  to  come  nearer  to  the  caae,  it  will  not  be 

denied  that  a  custom  alleged  in  a  parish,  £nr  all  underwood  to  be  discharged  of 

tithes  which  is  used  in  that  parish  for  fencing  com,  is  good,  (6)  but  then  yon 

must  shew  that  the  tithe  of  that  com  is  paid  to  the  ractori  but  it  mvr  be  al^ 

leged  in  a  county,  weaM,  or  country,  without  any  consideration  at  alL    And 

theaefore  Brook  in  hi^  Abridgment,  referring  to  the  antbor  of  Doctor  and  Stn- 

dent,  aays,(7)  that  a  man  cannot  prescribe  in  a  vill  to  be  discharged  of  tithes^ 

because  \i  is  too  particolarj  but  such  a  prescription  is  good  in  a  whole  ooontf 

or  bundled,  because  it  is  the  custom  of  the  place.(8)    It  has  been  ol^ected, 

that  acaatom  in  MondedmoMdo  may  be  good  in  a  oonnty,  but  not  in  a  hundred^ 

because  of  the  uncertainty  of  its  eictent :  sure  that  is  a  reason  of  Tcry  Uttle 

force,  for  the  limits  of  a  county  are  altogether  as  unoertain  as  those  of  a  ban* 

deed ;  but  a  hundred  is  a  known  precinct,  and  not  barely  a  liberty,(9)  as  baa 

been  said,  though  there  may  be  many  liberties  therein ;  for  when  granted  to  a 

aaUect  it  is  aliberty,(10)  but  when  it  remains  part  of  the  county  it  isotherwiae^ 

and  therefore  in  an  avowry  a  man  may  prescribe  by  a  ^  etUste  to  have  a  leet 

in  a  hundred  j(l])  but  if  a^wo  tusrroit^o  be  brought  against  the  haadrad,  be 

must  then  set  forth  his  title.    Besides,  if  the  words  "  province'*  and  "  county" 

are  synonymous,  a  county  and  hundred  are  so  too ;  and  that  in  the  meaning 

of  the  law,  as  may  plainly  appear }  for  all  isaoea  are  to  be  tried  bv  jurors  of 

the  ooonty,(12)  that  is,  by  jurors  of  the  hundred ;  for  it  was  a  good  chaUeufa 

at  the  common  law  if  there  were  no  huadredors  of  the  jury.(  13)    In  the  statute 

of  WiotQn(  14)  the&  ward»  are  used  promiscuously ;  it  appoints,  "  that  inquests 

"  of  felonies  and  rohb^es  shall  be  taken  in  towna,  hundreds,  irancbiaes,  and 

"  counties,  ao  that  the  offender  may  be  attainted  i  and  if  the  county  will  not 

**  answer  for  him,  then  it  shall  be  answerable  for  the  robbery  done,  so  that  the 

''  wbde  hundred  where  the  robbery  is  committed  shall  be  liable."    Sucb  » 

custom  in  a  hundred  has  never  yet  been  condemned,  for  it  never  came  in  judg- 

ment  but  in  the  case  for  tithe-wood,  and  there  it  was  beU  to  bea  good  custom^ 

even  in  a  whole  weaU$  and  what  reason  can  be  given  why  it  i£oald  not  be 

good  in  a  hundred  as  well  as  in  a  weald,  which  is  as  ancient  as  the  other,  eape<t 

cially  when  it  cannot  be  denied  but  such  discharge  might  begin  by  oomposi- 

(1)  Dr.  and  St.  16T.    IS  Co.  13.  (7)  Bro.  Abr.  ihle  "  Dimies,"  pT.  14. 

<«)  Year^Book,  M .  43  E.  3.  pi.  30.  at  £.  (8)  Mareb,  13.    1  KoD.  Rep.  ft. 

3.  pi.  80.  <9)  3  iUU.  Abr.  ra. 

<3)  1  Roll.  Abr.  361.  (10)  1  Vent.  409. 

(4)  Year  Book,  T.  44E.3.  pi.  14.  31  £.  4.  (11 )  1  LeoD.  317,  318. 

p]..f4.  (If)  3  Hen.  4.  c.  6. 

<5)  See  Rob.  on  Gar.  193;  aad  Mr.  Vail-  (13)  1 J  Hen.  4.  c.  f. 

last's  UlU  Djer,  301.  a.  pi.  41  notu.  (14)  13  £4, 1.  c.  3. 

(6)  Croufihar  ▼.  Otiiai,    1  Ssund.   141. 
onfej  469.  tion  ? 


604  tITHB  cases: 

tion  }  It  is  objected^  that  tithe-wood  is  not  due  of  common  right,  «b  ftll  oUier 
tithes  are,  and  therefore  a  custom  in  non  decimando  for  wood  in  a  hundred  may 
be  good.  But  tithe^Wood  is  due  of  common  ri^t ;  ( 1 )  if  not,  to'  what  purpose 
was  the  statute  de  siha  cetdua  made  }  It  was  to  ascertain  what  wood  should 
pay  tithes,  and  what  should  be  exeinpted ;  and  why  did  ^  nobility  and  com- 
mons prefer  several  petitions  to  the  Kmg,  after  the  making  that  statute,  that  it 
might  be  explained  what  was  meant  by  tiha  ciBdua,{2)  if  no  tithes  were  due 
for  wood,  which  is  an  admission  that  tithes  had  been  paid  for  it  before  that 
act }  Agreeable  to  this  is  the  common  way  of  demanding  tithes  for  wood  ai 
this  time  $  for  the  libel  is  always  general,  which  shews  that  the  party  has  a 
right  to  demand ;  for  if  he  had  not,  then  he  must  allege  a  custom,  sind  jtt 
prohibitions  are  never  granted  upon  such  general  libels.  Suggestions  are  also 
made  alwa3f8  in  the  affirmative,  but  if  they  were  due  by  custom,  and  not  of 
right,  then  they  ought  to  be  in  the  negative,  viz,  to  deny  that  there  is  any  sodi 
custom. 

'  Second  point.  Then  as  to  the  objection,  that  it  does  not  appear  that  the 
parson  has  a  sufficient  maintenance  left,  the  pleading  seems  to  be  otherwise  | 
lor  there  are  several  moduMs  set  forth  for  tithes  yearly  arising  in  the  paridi, 
which  may  give  him  a  convenient  maintenance  every  year ;  and  if  he  has  a 
sufficient  provision  by  any  one  modus,  it  is  not  material  by  whom  he  receives  it 

Curia.  It  will  be  difficult  to  shew  a  non  decimando  for  any  tithes  besides 
those  of  wood ;  for  all  the  cases  which  incline  to  such  a  custom,  are  put  gene- 
rally, viz.  that  a  county  or  a  hundred  may  thus  prescribe,  but  they  do  not  men- 
tion what  tithes  are  in  question.  Now  if  tithes  of  wood  had  been  due  of  com- 
mon right,  to  what  purpose  was  that  canon  made  by  Archbishop  Stratford,  in 
the  seventeenth  year  or  Edward  the  Third,  that  tidies  of  siha  atdua  shall  be 
paid  ?  against  which  canon  there  was  a  petition  made  to  the  parliament  in  that 
very  year,  (3)  reciting  the  ancient  usage  to  be,  that  tithes  should  not  he  paid 
for  wood ;  and  the  petition  Was  answered,  that  a  prohibition  should  be  granted 
against  the  canon  where  tithes  of  wood  have  not  been  accustomed  to  be  pmL 
It  is  true,  the  ecclesiastical  courts  do  hold,  that  tithes  are  due  of  common 
ri^t  for  everv  thing,  nay,  even  for  stones  or  gravel  digged  out  of  pits,  but  the 
tommon  law  is  otherwise,  for  tithes  of  common  right  are  due  only  for  snch 
things  which  arise  by  annual  profits :  now  thongfa  trees  are  renewed  yearly, 
yet  they  yield  no  annual  profit,  and  therefore  tithes  are  not  paid  for  them.(4) 
Therefore  where  tithes  are  paid  for  things  which  do  not  arise  by  such  means, 
they  must  be  due  by  custom.  But  such  a  custom  in  non  decimando  cannot  be  good. 

And  therefore  a  consultation  was  granted.    [4  Mod.  336.] 

Thb  parson  sued  for  tithe-heri>age  in  the  spiritual  court,  the  defendant  pe- 
scribed  in  non  dedmando  for  the  lands  by  the  custom  within  the  hundred  of 
Huntspill  and  Barton  in  Somerset,  and  thereupon  a  prohibition  was  moved  for 
and  granted,  and  upon  declaration  and  plea  the  custom  was  tried  in  the  county, 
and  a  verdict  for  the  plaintiff  in  prohibition  that  there  was  such  a  custom  ;  and 
upon  return  of  thie  postea  it  was  moved  in  arrest  of  judgment  that  it  was  avoid 
<Histdm,  and  it  was  argued  several  times,  and  at  last  the  whole  conrt  held  it  a 
void  custom,  and  consultation  was  granted.  Note.  The  court  agreed  in  the 
case  of  wood,  but  said  that  was  because  no  tithes  were  due  thereof  at  common 
law,  but  in  all  other  cases  it  is  a  void  custom,  because  in  non  decimando.  Note. 
In  a  suit  for  wood  they  do  not  claim  -them  by  custom,  but  as  due  ci  common 
right.     IDodd^s  MS.'] 

In  prohibition,  upon  a  suggestion,  that  the  hundred  of  Hunsbyton  in  the 
county  of  Somerset  is  an  ancient  hundred,  that  there  has  been  a  custom  time 
out  of  mind,  that  the  inhabitants  of  that  hundred  have  been  discharged  of  the 
tithes  of  barren  cattle,  issue  was  taken  upon  the  custom  and  verdict  for  the 
plaintiff,  but  judgment  was  staid. 

1.  Tithe  is  due  for  agistment  of  barren  cattle  of  common  right,  and  at  the 

(1)  5  Com.  Dig.  *'  Disiiies*  (H.  9.)  (5)  Dr.  and  St  164. 169.    GodoIph.4«r. 

.  (t)  1  Eoll>  Abr.  638, 6S9.    f  Inst  643*  (4)  2  Inst  647/    5  Sac.  Ahr.  54. 

common 
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conunon  law  it  is  2i.jper  ponnd  |  but  die  custom  go^fens  it  as  to  tbe  slini.(l)         16^. 
Vide  Fitz.  Nat.  Br.  53.  G.  ^  .  atcsi 

2.  It  was  urged^  that  a  county,  and  by  tlie  same  reason  a  hundred  may  pee* 
scribe  to  be  quit  of  tithes  of  wood,  or  any  other  tithes,  as  appears  by  Dr.  and 
Stud.  166.  2  Inst.  645.  Roll.  653  and  654.  12.  13.  but  Holt,  Ch.  J.  said,  true 
it  is,  a  hundred  is  as  capable  ,of  such  a  custom  as  a  county,  wild,  or  country  j 
and  whereas  it  was  said  for  the  defendant,  that  the  hundred  of  H.  contains  no 
more  than  the  parish  of  H.  and  if  it  cannot  be  discharged  as  a  parish,  it  is  not 
capable  of  such  a  discharge  as  a  hundred :  Holt  said,  if  it  were  so,  the  plaintiff 
should  have  shewn  it  in  his  replication  :  a  hundred,  when  it  is  granted  out  to  a 
subject  exempt  from  the  county,  with  a  hundred-court,  then  it  is  a  liberty,  else 
it  is  not,  but  the  sheriff  is  to  execute  writs  there';  if  he  direct  a  warrant 
Sallrco  Hundredi,  it  is  his  execution,  unless  he  says  cui  exeaUio  brevis  pertinei. 
Co.  1  Inst.  121.  says  a  Que  Estate  is  a  good  prescription  to  a  hundred  for  the 
title  to  aleet,  that  is  in  debt  for  an  amerciament ;  but  in  a  quo  warranto^  must  set 
forth  the  title  to  a  leet ;  several  hundreds  have  no  courts-baron ;  abbots,  &c. 
had  hundreds ;  when  dissolved,  the  king  might  either  lay  them  open  \fi  the 
county  or  continue  the  franchise ;  it  is  said  in  the  Mirror,  that  hundreds  are 
divided  into  vills  and  parishes,  and  if  it  were  otherwise  here,  as  an  extraordinaiy 
case,  it  should  come  on  the  other  side,  if  it  were  material :  but  here  1  think 
the  custom  is  ill  to  be  discharged  of  tithe-herbage,  which  is  due  of  common  right, 
though  it  be  generally  put  in  Dr.  &  Stud.  166.  that  a  county  may  prescribe  to  be 
discharged  of  any  tithe,  yet  I  find  no  instance  of  it  in  any  other  case  than  tithe* 
ivood  (except  one  in  Roll.  654.  which  I  am  not  satisfied  with) .  Now  tithe- wood 
does  not  seem  to  be  due  of  common  right,  because  it  does  not  renew  annually, 
but  the  church  had  got  possession  of  it,  and  the  statute  de  tilva  cctdua,  45  £.  3. 
C.3.  is  but  in  affirmance  of  the  common  law,  and,  where  they  have  obtained  it, 
it  is  to  be  paid  as  a  customary  tithe,  and  yet  in  the  case  of  wood  the  parson  need 
not  lay  a  custom  in  his  libel ;  but  if  the  country  be  discharged  by  custom,  it 
must  come  on  the  other  side  {h  contrd  13  Co.  13.)  The  case  of  Ridden  and 
EdiDordi,  Roll.  654.  cannot  be  right,  it  is  against  the  statute  of  Artkuli  Cleru 
The  case  of  a  tithe-wood  is  somewhat  like  the  case  of  tithe  of  mills ;  the 
church  claimed  tithes  for  all  mills ;  and  by  the  statute  of  Articuli  Cleri,  cap.  5, 
de  molendmo  de  novo  erecto,  a  prohibition  lies  not,  but  yet  of  an  old  mill  a  man 
may  prescribe  generally  in  non  deamando. 

A  consultation  was  granted,  and  the  court  directed,  that  it  should  be  specially 
entered,  because  it  appears  the  custom  is  void  and  against  law.  [Cambarbach^ 

In  attachment  tur  prohibition^  the  plaintiff  declared  of  a  custom  in  such  a 
hundred,  to  pay  no  tithe  for  agistment  of  cattle  barren  :  issue  was  taken  upon 
the  custom,  and  found  for  the  plaintiff,  but  judgment  was  arrested  with  this 
entry,  Et  quia  apparet  curia  Domni  Regis  hie  quod  consuetudo  prttd.  nuUkis  vigo* 
ris  in  lege  existii,  ideofiat  consultation  Sfc.  Et  per  Cur\ 

] .  Tithe  of  agistment  is  due  of  common  right,  because  the  grass,  he,  which 
is'  eaten,  is  cfcjaretitheaUe,  and  must  have  paid  tithe  if  cut  at  perfection :  and 
the  court  took  this  difference,  vis. 

That  a  hundred  or  a  county  cannot  prescribe  in  a  non  decimando,  for  a  thing 
that  is  in  its  nature  dejure  titheable ;  for,  as  no  one  single  person,  or  his  estate 
can;  no  more,  by  the  same  reason,  can  the  hundred,  which  consists  but  of 
many  single  persons  estates.    Vide  March,  26.  1  Ro.  Ab.  653. 

But  of  things  which  in  their  nature  are  not  titheable  de  jure,  a  hundred  or 
county  may  prescribe  in  a  non  decimando,  because  they  are  discharged  in  such 
case  without  a  custom  to  the  contrary,  and  they  do  but  insist  on-  their  ancient 
right,  and  that  custom  hath  not  prevailed  against  it :  Ergo  the  case  of  wood, 
1  Ro.  Ab.  654.  Lit.  Rep.  152,  153.  and  the  hearth-penny,  which  is  but  a 

(1)  EvRSt  J«  said,  thst  tithes  for  barren  barren  cattle  are  doe  de  eommmnijure,  and  Si. 

cattle  are  doe  by  custom,  and  by  the  same  per  pound  is  the  osual  tithe  of  common  right; 

iieason  they  may  be  discharged  of  tithes  by  but  that  there  are  divers  customary  manners 

^ston;  bat  Ho&t,  Ch.  J.  said,  that  tithes  for  of  tithing  for  them.  (jS^nnner,  HoltJ) 

modus 


1«»4 


4. 
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iorkf^k^tUmmi^  to  bt  gosd  law;  btunmwooAm  n^miu 


«ioKf        titbeable,  nor  within  the  reason  of  ttthcable  things,  whidi  oome  «ot  to  pefiec- 

r.  [2  Stik  «55.] 


H.  6  W.  5.  Scacc*      Morgan  v.  HoU.     [1  Wood^  336.] 
Radaonhire,  lltb  and  IStli  F^nuuy,  16941 
A  mtdmfoiitd'  FWUfnt  scope  of  the  bill  was  to  have  a  disoovery  of  what  com,  grain,  and  oCker 
^^j^^^  .        ^heable  matters,  the  defendant  had  within  die  parish  of  LanbaderaeVawr, 
bwrea  cow  in      ^  ^^  coanty  of  Radnor. 

lieaof  ■!!  tithes  The  defendants  said  that  they  had  paid  ait  tithes  due  from  them  to  the  plaio- 
uidng  finom  or  til^  except  the  tithe  of  cows,  for  which  there  was  and  had  been  a  custom  to  pay 
^Z***^"  ^  twelve-pence  yearly  for  every  milch,  and  six-pence  yearly  for  every  barren  cow, 
toteMdfMT^  inlieaof  all  Citikes  arising  from  or  by  reason  of  the  said  cows,  which  they 
an  ittne.  "^^  ^''^^  ^  P^T  acconfing  to  the  said  custom* 

The  praintiirs  counsel  insisted,  that  eighteen  cheeses  were  of  right  doe 
and  accustomed  to  be  paid  yearly  by  every  inhabitant  within  the  said  parish, 
Ihat  kept  a  cow  or  cows  within  the  said  parish,,  to  the  rector,  his  farmer,  or  te- 
nantsin  fiienof  thetStheof  all  cow  or  cows. 

The  court  ordered  a  trial  at  law  on  the  foUowipg  issue,  **  Whether  a  modkt 
of  twehre-pence  for  every  mUch,  and  six-pence  for  every  barren  cow,  is,  and 
fiir  time  out  of  mind  has  been  accustomed  to  be  paid  yciu'ly  by  every  inha- 
bitant of  the  parish  of  Lanberdeme  Vawr  to  the  rector  of  the  said  parish,  his 
tenants,  or  fumers  of  the  tithes  lor  the  time  being,  in  lieu  of  all  tithes  arising 
from  or  by  reasofl  of  the  said  cows,  or  not  V* 

In  pursuance  of  which  order,  a  trial  was  had  upon  the  aforesaid  issue,  and  a 
verdict  theiein  passed  for  the  plaintiff. 
Tlie  cause  coming  on  to  be  heard  upon  the  pastea. 

It  is  ordered  and  decreed,  upon  reading  the  said  order  and  posfca,  that  the 
diefendants  shall  likewise  respectively  account  with,  satisfy,  and  pay  to  the 
^  plidnttff  the  value  of  eighteen  cheeses  from  each  of  them  tae,  for  the  yens 
aforesaitL 

Ward,  C.  R. 

LECHMEItE,  0. 
TURTON,   B. 

Powis,  B. 

H.  6  W.  S.  Scacc 

Gaoddll  V.  PerUas.    [1  Wood,  338.]  £  Gw.  543. 

Berkshire,  4th  February,  1694. 

Alderpokswe   fflHK iCGlor ef  Padwnrth,  in  the  emuty  o£ Bcdis,, chttged  thai  tlK  defi^ 
?^^°^^f^  ant,  for  several  years  past,  had  occupied  and  possassed  twcaty  arses  «£ 

^^Wdife     <»P9M»woDd  and  five  hniiAmi  poka  of  h«lge*rMr»,.  and  kad  eat  «id  CMtied 
of  underwood     *"">>f  i^Mot  eigk^  kwls  of  die  wood  gNwing  ftheK  9  the  tiftfaea  whercnf 
msde  into  &g-    worUi  eight  pouib,  whi^  the  deldMlanft  rmnwd  l» 
gotswbeanot         The  defendant  confessed  that  he  had  been  for  semai ycaia past 


h^?W  of       ?^Bp«r  of  aeoppiee  wood  called  Biickcntfik,aiid  certmn  landb  calbd  WdMi^fedl 


hoflMadiy  in      ^^^^  ^*^  ^  •«■»  bidge^ws  widdm  tlie  said  parish  ^  that  in  die  ^nra  H»7 
the  pariih.         9^  14BS  he  cut  and  carried  away  from  tibe  said  oopidce  alder  polee  ^  and  he 

sat  forth  tlM^naaftities  and  values  for  several  years  foUo wag;  thai:  he  had  coL 
arvsMl  hundcad  of  faggofes  foam  the  same  coppice,  wfak^  ha  used  for  firewaod 
in  his  own  house ;  and  he  insisted  that  he  was  not  obliged  to  pay  any  tithes, 
either  for  the  aider  poles  (V  for  the  faggots,  for  that  the  alder  poies  were  t^  above 
twenty  years  growth,  and  of  that  age  and  quality  had  been,  and  were  xuxaXtf 
reckoned  and  esteemed  as  timber,  and  Boeasured  by  timbtf  measure ;  and 
the  said  faggots  were  not  titheable,  in  regard  they  were  part  thereof  burnt,  and 
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the  nssi  intended  to  be  burnt  in  bis  owa  dweMing-booae,  nil  that  fetwoed        ICM. 
burnt  in  the  houies  of  the  owners  tithes  were  net  due.  eoonALi. 

The  conrt  declared  their  opinion  that  elder  polos  were  not'  timber^  but  wen      vsxnf  •• 
litbeable  to  the  pbusitiff.  v^^^,^^ 

And  in  regard  it  appeared  to  the  court,  tbat  the  defeodant  had  not  any  boose  of 
husbandry  within  the  said  parish  of  Fadworth»  bat  that  the  said  UBderaood  and 
hedge  rows,  made  into  fagots,  were  carried  to  the  defendant's  hooseiy  bdag 
ont  of  the  said  parish,  and  there  bamt,  the  court  did  also  deelare,  that  titiMS 
were  due  to  the  plainti£F  for  the  same. 

It  is  therefore  ordered  and  decreed,  that  the  defendant,  shall  account  with 
and  satisfy  the  pUintiff  for  the  Tahie  of  tithes  of  all  ^  aaid  alder  poles  aad 
imderwood  by  him  felled  and  cot  within  the  said  parish  of  Padworth  dirsraandrd 
by  the  bill. 

H.  6  W.  S.  C.  B.  Stopp  V.  Peacock.    [3  Lev.  386,] 

A  PROHIBITION  was  prayed  and  at  last  granted,  on  snggcstion  of  a  «••  A  caftom  to  pay 
ttus  to  pay  for  all  the  tenants  and  occnpiers  of  the  lands  (so  mnch)  in  dia*  *  madut  for  all 
charge  of  tiUies.  On  the  first  motion  this  prescription  in  pecopiers  waa  doobted  ^^^^  ^  i^i 
by  the  conrt.  But  at  last  seeing  it  goes  only  in  discharge,  and  not  in  claming  in  diacharge  of 
aa  interest,  the  prohibition  was  granted  on  oonsidoatioiiof  Cooper  and  AMdnwt'n  titfaet  was  held 
case,(l)  Hob.  and  ibid.  188.      ShelUm  against  M<mtagm,(2)  and  1  Cro.  Bakef  good, 
against  Brereman, 

(1)  Ante,  S40.  (t)  AmU,  £48. 


E.  7  W.  d.  Cam.  Scacc.  1695. 

Wilbraham  v.  Saunders  and  others.    [Dodd's  MS.  No.  7(X  p.  99.        ^•^^v-^-' 
No.  71.  p.  156.  Rayn.  76.]  2  Gw.  544.  [1  Wood,  3«8.] 

TN  this  case  A.  had  a  fRrm  adjoining  to  a  farm  called  B.  in  another  parish^  No  abstinent 
-'-  the  fences  of  B.  were  down,  the  cattle  of  A.  went  into  the  said  farm  4»f  B.  ^^  ^  ^^^  ^^ 
by  defect  of  the  fences,  and  ate  there  for  four  months ;  and  resolved  thai  the  f '^^^  trnpass- 
parson  should  not  have  tithe  of  the  herbi^,  for  they  were  as  trespassers,  and  lv!?m^ddectin'^ 
a  treqmsser,  or  he  whose  beasts  stray  thraagh  defect  of  fences,  shall  not  pay  fences ;  or  for 
tithes.  LscHMERB  cited  the  parson  of  Ban^por*s  case,  that  tithes  shall  not  be  paid  cattle  going  by 
for  cattle  which  go  by  reason  of  vicinage.    But  Powxll  coniri,  and  that  ii|  <^*«0Q  ^  ^^^'' 
the  principal  case,  A.  was  but  a  disseisor,  and  should  nay  tithes )  for  it  waa  wH  ^* 
an  accidental  trespass,  but  a  contkraed  act  j  but  to  me  (Doon)  it  seemed  cleariy 
to  the  contrary.  IDodd^sMS.} 

A.*s  farm  adjoins  to  B.*s  in  the  parish  of  C.  5  the  fences  of  B.  being  down,^ 
A.*s  cattle  escape  there,  and  eat  there  in  the  parish  of  C.  for  feur  months. 

Besolved,  that  the  parsoi^  of  C.  should  not  have  tithe  heibage,  for  tiiiey  were 
as  trespassers  j  and  Lbchmsrx  cited  the  parson  of  &R^or*s  caaa^  that  tathet 
ahallnpt  be  paid  for  cattle  which  common  pur  came  dexifimage^  9ol  Powbli^ 
comM;  in  the  present  case.  A*  is  a  disseisor,  and  shall  pay  tithes ;  for  it  is  net 
an  accidental  trespass,  but  a  continued  act ;  but  it  seemed  clearly  to  the  oontncy 
to  Mr.  Dodd,  the  reporter.  [^Raj^ner,'] 

E.  7  W.  3.  Scacc.    Swaine  v.  Pern. 

Cambridgeshire,  29th  April,  1695. 

npil£  plaifntiUs,  as  jpari^ioners  and  inhabitants  of  the  parish  of  Levermg*-  a  cnttomtopsy 
•^    ton,  in  the  isle  of  Ely,  for  and  on  behalf  as  vrell  of  themselves  as  of  the  the  tenth  bushel 
It  of  the  parish,  £led  their  bill  against  the  defendant  and  others,  statinr,  that^  of  rapeaeed  rea- 
the  said  parish  diere  are  the  foUowfaig  customs  <tf  tftthlng,  m.  for  att;  ^{J*^  ^*^ 

5«*«n*d»  aiiowin-  one 
pemiy  far  dfewtng,  ettahlitlied }  and  tithes  of  coleseed,  nnstard  seed,  aad  turnip  seed,  decreed  to  be  paid  iu  the 
manner.    Tithes  in  kind  shall  be  paid  of  madder,  being  a  new  improvement. 
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groonds  mown  between  Sea  Dike  and  Cattle  Dike,  two-pence  an  acre ;  Fblne 
Field,  one  penny  halfpenny ;  and  betwixt  High  Fenn  Dike  and  Cattle  Dike, 
one  penny  :  a  foal,  one  penny ;  a  milch  cow,  two-peiice ;  a  heckforth,  that  has 
had  but  one  calf,  one  penny :  calves  in  kind  to  be  delivered  at  the  will  of  the 
owner,  after  they  are  three  weeks  old,  and  at  siich  time  of  the  year  as  the  owner 
can  beBt  spare  them,  not  hindering  his  breed,  and  if  the  parson  delav  fetching, 
he  is  to  pay  for  keeping :  lambs  in  kind  to  be  delivered  on  the  first  of  May,  and 
if  under  seven  to  pay  for  every  lamb  a  halfpenny,  and  if  seven  and  under  ten,  to 
pay  a  lamb,  allowing,  for  every  lamb  wanting  of  ten,  an  halfpenny,  and  so 
likewise  of  calves ;  hot  if  any  person  has  under  seven  calves,  and  sell  any  of 
them  to  the  butcher,  he  is  to  pay  the  tenth  part  of  the  money :  pigs  to  be  de- 
livered at  the  will  of  the  owner  after  they  are  nine  days  old,  and  if  the  panon 
delay  fetching,  he  is  to  pay  for  keeping;  geese  in  kind  to  be  delivered  before 
Midsummer,  and  if  any  one  have  under  seven  pigs  or  geese,  to  pay  one  half- 
penny for  every  one :  and  if  seven  and  under  ten  to  ^y  one,  and  to  be  allowed 
what  is  wanting  of  ten,  one  halfpenny  a-piece  at  JBaster :  that  every  house- 
holder, being  a  married  man,  is  to  pay,  in  lieu  of  all  other  things  whatsoever 
paid  in  other  places  and  not  customable  here  in  the  name  of  an  Bering,  four- 
pence  i  and  for  every  son  and  daughter,  or  other  servant  not  taking  wages,  one 
halfpenny ;  and  for  every  servant  taking  wages,  two-pence,  if  they  receive  the 
communion ;  bees,  for  every  stock  smothered  or  driven,  whereof  profit  is  taken, 
tvro-pence :  that  the  parson,  or  his  farmer,  or  deputy,  shall  prepare  on  the 
Thursday  before  Easter,  a  drinking  or  maundy  for  the  parishioners  presently  alter 
evening  prayer,  at  the  parsonage  hoiise,  where  they  are  to  have  bread,  cakes,  beer, 
almonds,  raisins,  figs,  stewed  prunes,  and  such  like  j  that  the  parson  shall  find  a 
bull  and  a  boar  for  the  service  of  the  township,  and,  if  not,  he  is  to  be  abridged 
of  calves  and  pigs,  unless  he  make  allowance  as  it  costs  the  party :  wool,  Uie 
tenth  stone  presently  after  the  sheep  is  dipt,  and  if  any  sell  their  sheep  out  of 
the  township  after  Candlemas-day  before  they  are  dipt,  they  are  to  pay  for  eadi 
sheep  one  penny :  com  if  bound,  the  tenth  sheaf;  if  loose,  the  tenth  shock  : 
hemp  and  temble  the  tenth  sheaf,  when  it  is  pulled,  weathered  and  thrashed ; 
rapeseed  the  tenth  bushel  ready  dressed,  the  parson  allowing  6ae  penny  £ar 
dressing :  wood  the  tenth  tree,  when  felled,  except  it  be  of  twenty  yean 
growth  :  flax  the  tenth  pottle  when  watered  and  bleached :  that  any  stranger 
occupying  or  feeding  any  ground,  is  to  pay  acreage  after  the  custom  of  the  field, 
as  the  inhabitants  pay  for  the  mown  ground,  the  fall  at  the  parson*s  election  : 
that  if  any  person  sow  half  a  pound  of  onion  seed,  or  above,  the  parson  is  to 
have  the  tenth  bed,  and  if  less,  nothing :  reed  ground,  for  every  year  it  is  looked, 
cropped,  or  mown,  one  penny  an  acre ;  eggs  at  Easter,  for  every  hen  or  duck, 
two  eggs ;  for  every  cock  or  drake,  three.    The  bill  stated,  that  the  sud  cus- 
toms of  tithing  had  been  constantly  used,  as  by  the  several  reckoning  books  of 
former  parsons,  and  other  evidence,  appeared)  that  about  the  year  1621  divers 
difierences  about  the  said  customs  happened,  and  by  the  mediation  of  the  judge 
of  Uie  isle  of  Ely  and  several  justices,  they  were  accommodated  and  reduced  into 
writing  and  signed,  by  which  the  above  customs  appeared ;  that  about  1 681 
the  dd^dant  Pern  became  rector,  and  received  the  said  rates  and  paymests, 
until  the  jtar  1686,  when  he  endeavoured  to  overthrow  the  same,  and  broagiit 
several  vexatious  suits  in  the  bishop's  court,  and  in  this  court,  but  which  were 
accommodated ;  that  the  defendant  Pern  and  the  parishioners,  about  the  nine- 
teenth of  April,  1 688,  came  to  a  further  agreement  of  tithing  over  and  besides 
the  former  customs,  viz.  that  the  inhabitants  were  to  pay  for  every  acre  of  led 
ground  in  the  parish  of  Thockonholt  (not  induded)  for  herbage  one  penny  an 
acre,  or  the  hA,  at  the  parson's  dection;  grounds  sown  over  with  dover  or  sodi 
like  for  feeding,  to  be  accounted  as' feeding  land,  and  not  otherwise ;  and  that 
if  the  parson  neglected  the  fall  in  such  year  he  was  not  to  have  the  penny  an 
acre,  neither  in  the  old  grounds  or  in  the  new ;  that  the  sdd  agreement  was 
reduced  into  writing  -,  that  shortly  after,  the  defendant,  intending  to  avoid  as 
wdl  the  customs  as  the  agreement,  demanded  tithes  in  kind,  and  brought  his 
bill  in  this  court  for  that  purpose  against  Swaine  and  others,  which  in  Michad- 
mas  Term  1691,  came  to  a  hearing,  and  the  bill  was  dismissed  with  costs,  and 
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the  laid  citttonn  and  agreemeDt,  after  seTend  evidences  beu^xead  to  prove  the 
same^  were  allowed  and  approved  of;  that  Pern  petitioned  for  a  re-hearingy  de- 
claring that  he  did  not  intend  to  set  aside  the  customs  or  agreement,  but  to  have 
some  matters  explained ;  which  re*hearing  was  granted,  and  the  cause  was  re- 
heard in  Hilary  Term  following,  when  the  court  ordered  the  plaintiff  Swaine 
to  account  and  pay  for  some  sheep  according  to  the  modus  ;  to  pay  for  clover 
as  feeding  ground  3  and  to  consider  the  fall  mentioned  in  the  additional  agree- 
ment to  be  of  lambs,  wool,  and  calves,  and  to  account  for  the  same  accordingly ; 
that  the  plaintiff  Swaine  complied  with  the  said  decree,  and  paid  him  his  due 
for  1691,  and  has  his  receipt  3  yet  he,  notwithstanding,  again  attempted,  in  the 
year  following,  to  break  through  the  customs,  &c.  and  to  get  tithes  in  kind, 
and  sued  the  above  plaintiffs  in  the  bishop's  court,  and  obtained  a  judgment 
for  the  treble  value  of  tithes  in  kind.  Therefore  for  relief  the  plaintiffs  prayed 
the.aid  and  assistance  of  this  court. 

The  defendant  Pern  by  his  answer,  said,  that  in  1692  he  was  inducted  into  the 
said  parish  of  Leverington  3  that  he  had  in  his  possession  a  parchment  writing, 
but  that  it  is  lost,  or  in  the  plaintiff's  hands,  but  that  it  is  not  of  sufficioit  force  to 
establish  those  rates  to  be  customs  so  as  to  debar  him  from  claiming  tithes  in 
kind  of  milk  and  hay,  and  that  there  are  several  other  rates  not  set  forth  in  the 
pfirchment.  He  denied  that  the  customs  had  been  secretly  sued  for ;  but  he 
admitted  that  the  court  dismissed  his  bill  in  1 691,  and  that  it  was  re-heard,  and 
that  he  brought  his  action,  &c.  as  in  the  bill  is  stated,  and  obtained  judgment, 
not  by  surprise,  but  on  a  demurrer  3  and  said  that  the  plaintifis  had  brought  a 
writ  of  mox  against  the  judgment. 

The  defendant  Putter  nut  in  his  answer,  and  said  he  believed  the  facts,  &c. 
as  the  other  defendant  did. 

The  plaintiff  replied  to  the  defendant  Pern  s  answer  3  and  he  rejoined  3  and 
divers  witnesses  were  examined  on  both  sides. 

Upon  opening  the  bill  and  answers,  and  upon  hearing  what  could  be  alleged 
on  both  sides,  and  on  long  debate  thereon,  and  reading  the  proofs  and  exhibits 
taken  in  the  cause,  and  also  the  afore-mentioned  cause,  and  the  instrument  and 
parchment  writing,  dated  the  twenty-ninth  of  April,  1691,  entitled  a  prescrip- 
tion, of  the  accustomed  payments  of  tithes  to  the  parson  of  the  said  parish,  or 
to  his  farmer,  or  deputy,  which  have  been  continued  time  out  of  memory  of 
man,  and  now  renewed,  consented  unto,  and  agreed  upon  by  the  parson  and 
parishioners  of  the  said  town,  dated  as  aforesaid. 

It  is  hereby  ordered,  adjudged,  and  decreed,  that  the  said  ancient  prescrip- 
tion HsxAmoduSj  mentioned  in  the  parchment  writing,  dated  the  29th  of  April, 
1621,  aforesaid,  and  the  additional  agreement,  dated  the  19th  of  April,  1688,  do 
and  shall  stand  ratified  and  confirmed,  and  be  for  ever  established  by  the  authority 
and  decree  of  this  court,  with  these  alterations  and  explanations  following :  that 
the  modtu  of  two-pence,  three  halfpence,  and  one  penny  an  acre,  mentioned 
in  the  said  parchment  writing  for  all  mown  grounds,  is  for  and  in  lieu  of  all 
hay  growing  and  cut  within  the  said  places  3  that  the  two-pence  to  be  paid  for 
every  milch  cow,  and  one  penny  for  every  heifer,  is  for  and  in  lieu  of  milk  and 
all  profits  arising  by  such  cow  and  heifer,  except  her  calf  kept  within  the  said 
parish  3  that  tithe  lamb  shall  be  paid  in  kind,  as  well  those  that  fall  after  as 
oefore  the  first  of  May,  respect  being  always  had  to  the  number  of  lambs,  ac- 
cording and  pursuant  to  the  said  prescription,  modus,  or  parchment  writing,  to 
b^  dtslivered  as  therein  mentioned,  save  those  that  fall  after  May-day,  to  be 
kept  by  the  owner  until  a  month  old,  and  if  longer,  to  be  paid  for  keeping  3 
lh»t  the  four-pence  to  be  paid  every  Easter  by  every  householder  or  married 
man,  is  in  .lieu  of  all  things  whatsoever  paid  in  other  places,  and  not  customable 
in  Lieverington,  and  shall  be  hereafter  paid  and  received  as  im  offering  only; 
that  all  other  persons,  inhabiting  vrithin  the  said  parish,  of  the  age  of  sixteen 
and  upwards,  shall  pay  two-pence  every  Easter  as  an  offering,  whether  they  re- 
ceive the  sacrament  or  not ;  that  the  maundy  or  drinking,  heretofore  kept  and 
provided  by  the  minister  of  the  said  parish  for  the  parishioners  on  the  Thursday 
Dcfore  Easter,  shall  hereafter  be  had,  kept,  and  provided  for  them  upon  the 
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Thursday  ^Sver  Easter^  at  wiiich  time  the  parisbkmers  are  to  reckon  and  fee- 
count  with  the  paison,  for  the  time  being,  for  their  seteral  moduiet  and  dues  fer 
the  preceding  year,  and  then  to  have  receipts  for  irhat  they  io  pay,  if  they  fe- 
quire  the  saole ;  that  the  tithes  of  coleseed,  mustard  seed,  and  turnip  seed« 
upon  lands  tilled,  ploughed,  and  sown,  or  ordered  to  that  purpose,  shall  be 
paid  in  the  same  manner  and  proportion  as  rapeseed  is  by  the  ancient  prescrip- 
tion mode,  or  parchment  writing,  said  to  be  payable;  that  madder,  being  a  new 
improvement,  shall  be  paid  in  kind ;  that  for  every  mill  for  the  grinding  of  com 
within  the  said  parish,  such  modus  or  payment  shall  be  paid  as  is  and  has  been 
heretofore  paid  for  the  same ;  that  due  notice  shall  be  given  to  the  minister  tb 
take  his  tithes  before  any  com  and  grain  be  carried  oflF  the  premises  -,  that  the 
weathering  or  thrashing  of  hemp  and  femble  shall  be  construed,  deemed, 
and  taken  to  be  for  and  in  lieu  of  the  seed ;  that  the  tithe  of  wtxMl  shall 
be  paid  by  the  tenth  tree  if  felled  of  twenty  years  gtt>wth  or  under,  whidi 
twenty  years,  if  never  felled  before,  is  to  be  reckoned  from  the  first  plflDotfing,  but 
if  fdled  before,  from  the  last  felling  thereof ;  that  the  word  JaH  mentioned  hi 
the  additional  agreement,  dated  1688,  shall  be  meant  and  itttended  the  profits 
of  wool,  lambs,  and  calves,  which  the  incumbent  may  take  as  above,  abating 
the  penny  an  acre  for  acreage  of  lands  depastured  and  fed,  whether  with  pro- 
fitable or  unprofitable  cattle ;  but  if  the  one  penny  an  acre  exceed  the  fait  <* 
such  profits,  the  incumbent  may  take  the  one  penny  an  acre,  and  quit  tiie  fall 
or  profits,  viz.  he  may  take  which  he  will,  but  not  both ;  that  clover  shall  he 
paid  for  by  the  parishioners  to  the  parson  as  feeding  ground,  and  not  otherwise, 
or  in  any  other  manner ;  that  marriages,  churchings,  ahd  mortuaries,  sli^  be 
paid  for  as  hitherto  has  been  used  and  accustomed  :  with  which  alterations  and 
explanations  the  said  prescription,  or  ancient  9iio(/tf«  specified  in  the  writing, 
dated  in  1621,  and  the  said  additional  agreement,  dated  in  1688,  are  hereby 
ordered,  adjudged,  and  decreed,  to  be  for  ever  hereafter  observed,  kept,  and 
performed  by  all  parties  interested  and  concerned  therein,  according  to  the 
tenor  and  true  meaning  thereof. 

And  it  is  also  ordered,  that  the  defendant  Pern  do  and  shall  acquit  and  &- 
charge  the  plaintiffs  from  the  aforesaid  mentioned  judgments  obtained  against 
them  by  default,  in  regard  it  appears,  that  according  to  the  ancient  mothis  and 
customary  tithing,  nothing  is  due  from  them  to  the  defendant ;  and  for  that  pur- 
pose he  shall  forthwith  execute  warrants  of  attorney  to  the  plaintifi^to  acknow- 
ledge satisfaction  upon  record  of  the  judgments  obtained ;  and  that  the  said 
defendants  shall  also  deliver  up  to  the  plaintiff  Swaine  the  bond  given  by  him 
to  the  defendant  Putter  to  be  cancelled,  and  that  the  sums  of  fbrty-fbnr  poondk 
tad  forty  pounds  brought  into  court  by  the  pfadntifis,  be  forthwith  paid  to  then, 
or  to  thoise  whom  they  shall  appoint. 

N.  LBCflvnK. 

John  Powsll. 


No  tithe  of  Ml 
aadontmiU. 


Tr.  7  W.  3.  Cam.  Scacc. 

Arisell  V.  Adman.    [Dodd's  MS.  157.]    Rayn.  76.     1  Wood,  332. 

YTPON  English  bill  it  was  resolved  in  the  epEchequer  chamber,  thtt  4d  mt 
^  ancient  mill,  tithes  shall  not  be  paid,  for  the  statute,  Jrtic.  ta^et-  CiMte 
impltes  this.  -Noi&,  the  bUl  dismissed.  I  (Dodd)  was  of  eoonael  with  Ae 
eompbtTftUit.  Qm^,  Me  2  lost.  621.  1  Ro.  656.  2  Bo.  R«p.  Si.  Ciia.  Afe; 
628. 


Tr. 


TITHE  CAS9S.  611 

Tr.  7  W.  3.  Scacc-  1695. 

Ei9hpp  and  others  v.  Portnum:  and  Pgrtman  «•  Mwreton  and  otheis.      ^"^v^/ 

[i  Wood,  346.] 

Worcestershire,  22d  June,  1695. 

THE  original  bill  stated,  that  the  plaiotifis  were  severally  seised  and  poQ-  Moduta  of  h 
sesaed  of  messuages,  lands,  and  hereditaments,  lying  in  the  parish  of  onoke  penny, 
Leigh,  in  the  county  of  Worcester,  whereupon  were  fruit-trees  of  all  sorts  "*  ''?\^^  ^     j 
growing  ;  that  in  the  said  parish  there  was  a  custom  that  the  parishioners  and  ^^  f^  ^m 
occupiers  of  lands,  who  had  any  fruit-trees  upon  the  lands  they  enjoyed  in  the  Leightm  money 
aaid  parish,  should  yearly  pay^  two-pence,  as  a  modus,  in  lieu  and  satisfaction  of  in  lieu  of  tithes 
the  tithe  of  all  fruit  growing  upon  the  lands  in  their  respective  possessions,  ofall  fruit,  held 
4Piiich  jpayment  is  caUed  Leighton-money ;  that  the  tithes  of  the  village  of  ^^' 
Brainsford,  being  part  of  the  said  parish,  were  paid  to  the  lord  of  the  manor  -, 
that  the  said  modus  of  two-pence  had  been  accepted  by  the  rector  in  satisfsction 
for  tithe  fruit }  that  tithe  fruit  had  never  been  paid  in  kind  in  the  said  parish, 
or  any  satisfaction  made  for  the  sarae^  other  than  by  the  said  modus  called 
Lieighton  money ;  and  that  the  defendant  denies  the  existence  of  any  such  a 
modus.    The  bill  therefore  prayed,  that  the  defendant  might  answer  whether 
he  had  not  received  the  said  modus,  and  why  he  refused  the  same  5  and  that 
the  plaindfb  might  examine  their  witnesses  tn  parpeiuam  rci  memoriam. 

The  defendant  insisted,  that  he  ought  to  have  tithe  fruit  in  kind,  and  denied 
^ke  existence  of  the  modus,  as  stated  in  the  bill,  or  of  any  other  modus,  or  sum 
of  money  in  lieu  of  tithes  in  kind;  that  Leighton  money  is  only  in  lieu  of  the 
aiibe  of  fiiel  and  gardens,  and>  as  such,  had  been  received  by  the  former  rectors, 
and  by  the  defendant,  and  not  otherwise ;  that  the  planting  of  a  vpry  large 
nnmber  of  the  apple  trees  growing  within  the  parisn  had  been  within  the 
memory  of  man,  and  therefore  there  could  be  no  such  modus  ;  and  although 
ao  tithe  fhiit  had  been  paid  in  kind  to  the  rectors,  he  denied  that  ^lere  was  any 
modus  in  lieu  thereof,  or  that  he  or  his  predecessors  did  ever  receive  two-pence, 
or  any  other  sum  of  money,  or  other  thing,  in  lieu  of  fruit ;  and  therefore  he 
xefiised  to  accept,  and  hoped  he  should  not  be  compelled  to  accept  of  the  same. 

The  defendant,  by  his  cross  bill,  also  stated,  that  he  was  entitled  to  the  great 
tithes  of  firockman,  a  vill  in  the  said  parish,  and  to  all  manner  of  tithe  of 
£rait,  flax,  hemp,  hops,  wood,  bees,  cows,  calves,  lambs,  wool,  fud,  and  garden 
ataff,  which  two  laat  tithes  are  called  Leighton  money,  and  dl  small  tithep 
within  the  rectory  (except  in  the  township  of  Brainsford)  ;  that  the  defendants 
Moreton  and  Nott  refused  to  pay  the  tithe  of  fruit,  flax,  and  hemp  in  kind, 
sod  withheld  the  same,  with  other  tithes,  on  a  pretence  that  there  was  a  modm 
£ott  the  same. 

The  plaintifis  to  the  imginal  bill,  Moreton  and  Nott,  by  their  answer  insisted 
npon  the  several  modusts,  viz.  the  said  two-pence,  called  Leighton  money,  in 
tien  of  tithe  fruit ;  one  penny,  called  the  smoke  penny,  in  lieu  of  all  tithe 
wood;  one  penny,  called  garden  penny,  in  lien  of  Uungs  erowing  In  the 
fparden  -,  one  peony  for  e^ch  cow,  in  lieu  of  tithe  milk ;  four  shillings  for  a  calf; 
hnd  where  there  are  iMt  seven,  or  more,  one  ha^penny  for  a  calf  reared,  eigh- 
leen-tpence  for  a  calf  sold ;  two  drillings  for  a  tithe  hunb,  and  where  there  are 
not  seven  or  more,  a  halfpenny  for  each  lamb;  and  for  a  sheep  sold  unshorn 
between  Candlemas  and  the  time  of  shearing,  cme  penny. 

The  defonduit  Nott  said,  that  two-pence  was  due  for  the  fall  of  a  colt ;  and 
insisted  upon  a  modus  of  four-pence  for  the  tithe  of  a  pigeon-house. 

The  defendants  said  that  they  had  paid  ail  their  tithes  and  dues,  save  the 
modus  of  two-pence  in  lieu  of  tidie  firuit,  which  they  tendered  to  the  plaintiflF, 
irho  refused  the  same,  and  also  except  what  the  defendant  Moretop  by  his 
foswer  confessed  was  due  from  him  to  the  plaintiff,  viz.  for  dike  tithe  of  flas, 
aneahiiiing ;  for  hemp,  nx-pence ;  for  a  calf  reared,  one  hai^nny ;  and  for  a 
•heep  scM  imshom  between  Candlemas  and  the  time  of  shearing,  one  penny; 
which  he  offered,  by  his  answer,  to  pay. 
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The  plaiotiff»  and  defendants  replied  and  rejoined  in  both  causes^  and 
witnesses  were  examined  ;  and  upon  opening  the  pleadings,  and  bearing 
counsel  on  both  sides,  and  reading  the  proofs  taken  on  bc^h  sides  in  these  cansQ, 
and  hearing  what  was  alleged  by  counsel  for  all  parties,  it  appeared  to  the 
court,  that  there  was  within  the  said  parish  a  modus  of  a  smoke  penny,  payaUe 
in  lieu  of  tithe  for  all  wood  burnt,  and  that  there  was  no  wood  sold  by  the  de- 
fendants :  it  also  appeared  that  there  were  such  other  moebwer  and  customs  m 
the  said  parish  as  the  defendants  have  by  their  answers  insisted  upon  :  and  it 
also  appeared,  that  the  said  Moreton  and  Nott  had  duly  paid  the  said  Portman 
all  their  small  tithes  and  dues,  except  the  tithe  of  fruit,  for  which  they  in- 
sisted that  a  modus  was  payable  as  aforesaid ;  and  that  they  had  tendered  the 
same,  which  the  court  thought  proper  for  a  trial  at  law ;  and*  also,  except  the 
said  tithes  confessed  by  the  defendant  Moreton  in  his  answer  as  aforesaid. 

It  was  thereupon  ordered  by  the  court,  that  the  cross  bill  of  the  said  Poet- 
man  be,  and  is  hereby  dismissed  as  to  all  other  matters  and  things  thctdn 
contained,  except  as  to  the  tithe  of  fruit. 

And  as  to  what  is  confessed  by  the  defendant  Moreton's  answer  to  be  doe 
to  Portman,  the  defendant  Moreton  is  hereby  ordered  to  pay,  accordiog  tp  his 
offer  in  his  answer,  the  said  Portman  having  made  no  proof  of  any  more-  tilfae 
due  to  him  from  the  said  Moreton  than  is  confessed  by  his  answer  as  afoie- 
said. 

And  as  to  the  modus  of  two-pence,  called  Leigfaton  money,  insisted  on  by 
the  plaintifis  in  the  original  cause  to  be  payable  in  lieu  of  tithe  fruit,  it  is 
ordered  by  the  court,  that  it  be  referred  to  a  trial  at  law,  the  issue  to  be; 
'*  Whether  there  is,  and  time  out  of  mind  has  been,  a  custom  witiun  the  said 

parish  of  Leigh,  that  the  respective  occupiers  of  lands  within  the  said  parish 

have  paid  two-pence  yearly,  called  Leighton  money,  to  the  rector  of  th«  said 

{»aiish  for  the  time  being,  in  discharge  of  all  tithe  fruit  growing  upon  the 
ands  of  such  respective  occupiers,  or  not  ?" 
And  it  is  further  ordered,  that  the  Lord  Viscount  Hereford,  a  defendant  to 
the  cross  bill,  be,  and  is  hereby  dismissed. 

These  causes  came  on  upon  the  equity  reserved,  when  it  was  insisted  upon  by 
the  counsel  for  the  plaintifis  Estopp  and  others,  that  at  the  trial  an  exc^itiaa 
was  taken,  that  the  issue,  as  it  was  directed  by  the  order,  and  drawn  op,  wss 
against  the  plaintiffs  Estopp  and  others,  as  it  included  all  the  titlies  of  the 
village  of  Brainsford,  and  the  titheable  places  thereof,  being  within  the  said 
parish  of  Leigh,  which  were  payable  to  the  Lord  Viscount  Hereford,  (or  \as 
tenants)  who  was  lord  of  the  manor  of  Leigh,  and  not  to  the  rector,  by  reastn 
whereof  the  plaintifis  were  forced  to  become  nonsuited :  whereupon,  and  on 
hearing  counsel,  and  what  could  be  alleged  on  both  sides,  the  issue  was  onfered 
to  be  amended,  and  a  new  trial  had  upon  this,  issue,  *'  Whether  there  is,  and 
"  time  out  of  mind  has  been,  a  custom  within  the  said  parish  of  L#eigh  (ex- 
cept within  the  viUage  or  hamlet  of  Brainsford,  and  the  titheable  places 
thereof,)  that  the  respective  occupiers  of.  lands,  titheable  to  the  rector  within 
the  said  parish,  have,  time  out  of  mind,  paid,  and  used  to  pay,  two-pence 
yeariy,  called  Leighton  money,  to  the  rector  ci  the  said  parish  for  the  time 
being,  in  discbaige  of  all  tithe  fruit  growing  upon  the  lands  of  the  said 
req>ective  occupiers  titheable  to  the  said  rectory,  or  not  >*'  Hie  noBsait 
npon  the  former  trial  not  to  be  given  in  evidence ;  and  the  consideratiDn 
of  the  defendant  Portman*s  costs  for  the  said  nonsuit  to  be  reserved  until  the 
further  hearing  upon  the  equity  reserved,  the  court  declaring  that  the 
shall  not  have  costs  for  the  same. 

A  new  trial  was  accordingly  had ;  and  upon  bearing  the  causes  on  the 
eleventh  of  July,  1696,  upon  the  equity  reserved,  it  was  insisted  by  the  plain* 
tiff's  counsel,  that  they  had  obtained  a  verdict  against  the  defendant  Ftetman; 
upon  full  evidence ;  whereupon,  and  unon  hearing  what  was  insisted  upon  by 
the  defendant's  counsel,  and  upon  reading  the  record  and  posleaof  die  aid 
trial,  whereby  it  appeared,  that  the  jury  had  found  the  custom  as  stated  in  dK 
issue  5  .         .  f 

It  18  offtkred  and  decreed  by  the  court,  that  the  defendant  Portman  and  Vk 
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succesaors,  rectors  of  the  parisb  of  Leigh  ior  the  time  beings  do  reoeite  from 

.the  respective  occupiers  of  lands  titheable  to  the  said  rector  of  the  same  parish^ 

.the  yearly  sum  of  two-pence,  called  Leighton  money,  in  lieu  and  satisfaction 

of  ail  tithe  fhdt  growing  upon  the  lands  of  the  said  respective  occupiers ;  that 

the  said  custom  or  modtu  of  two- pence  yearly,  called  Leighton  money,  payable 

In  lieu  of  tithe  fruit,  be  established,  ratified,  and  confirmed  5  that  the  cross 

bill  do  stand  absolutely  dismissed  as  to  tithe  fruit  >   and,  by  consent  of  all 

parties,  that  the  defendant  Portman  shall  pay  to  the  plaintiffs  forty  pounds  for 

the  costs  of  these  causes. 

•  •  Edw.  Ward. 

N.  Lbcbubrb. 

Littleton  Powia. 

Tr.  7  W.  3,  Scacc. 
JBevan  v.  Williams.  [1  Wood,  350.]  2  Gw.  549.  Griffiths  v.  Williams. 

Glamorganshire,  20th  June,  1695. 

THE  lessees  of  H.  Bowers,  vicar  of  Cadoxton,  in  the  county  of  Glamorgan,  Wliere  the  de- 
cUim  tithes  in  kind.  fendant  had  only 

The  defendant  said,  that  he  had  accounted  with  the  plaintiffs,  as  farmers  of  the  ^^^^^^^L^ 
said  vicarage,  and  paid  them  ail  their  demands  for  all  manner  of  tithes  and  ^^  ^   ^  j^li, 
duties  due  to  the  vicar,  except  for  the  tithes  of  six  calves,  which  he  had  in  the  penny  for  each 
year  1691,  and  which,  by  the  custom  of  the  said  parish,  was  three-pence,  viz.  calC  which  he 
a  halfpenny  for  each  calf;  which  sum  he  had  tendered  to  the  plaintiffs ;  and  ^*^  tendered, 
denied  that  any  more  was  due  j  that  he  occupied  three  tenements  which  were  ^l^fj^^  1^ 
lieretofbre  held  by  three  persons,  and  that  by  the  custom  of  the  jparish,  the  calf  ^  vexatiotu, 
is  titheable  where  it  falls,  and  not  where  it  is  weaned,  and  also  the  lambs }  and  ordered' 
that  tithes  of  cheese,  and  the  profits  of  cows,  are  due  to  the  parson,  and  not  to  good  costs  for 
the  vicar ;  and  that  he  had  ten  milch  cows,  for  which  he  paid  tithes  to  the  ^  ^J^^ 
impropriators,  to  whom  the  same  belong.  veiatfon. 

rhe  plaintiffs  replied  3  the  defendants  rejoined ;  and  witnesses  were  ex- 
amined on  both  sides  3  and  upon  reading  the  depositions  of  several  witnesses, 
it  appeared  to  the  court,  that  the  defendant  had  duly  paid  all  his  small  tithes  to 
the  plaintiff^  except  for  the  said  six  calves,  and  that  the  tithes  of  them  were 
only  the  said  customary  payment  of  a  halfpenny  for  each  calf,  which  the 
defendant  had  tendered  to  the  plaintiffs  before  the  filing  of  their  bill ;  and  this 
being  the  only  matter  the  plaintiff^s  counsel  insisted  upon,  it  was  thought  so 
minute  and  frivolous,  that  the  court  declared  the  bill  to  be  vexatious  3  and 
ordered,  that  the  bill  be  dismissed  with  good  costs  for  the  unjust  vexation. 

Edw.  Ward. 

John  Turton. 

JoBN  Powell* 

Tr.  7  W.  3.  Scacc.  Rodd  and  others  v.  Bishopp.  [l  Wood,  351.] 

Devonshire,  22d  June,  1695. 
nnHE  bill  stated,  that  the  plaintiffs  had  been,  and  then  were  seised  of  and  Jlfodti«eiof4d. 
-^.  interested  in  divers  lands  and  tenements  within  the  parish  of  Stoake  J^SS^'f^'au 
Cannon,  in  the  county  of  Devon  ;  that  within  the  parish  and  vicarage  there  ^  oiher^does 
were,  and,  from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  except  the  calf! 
had  been,  several  manners  of  tithing,  viz.  for  the  tithes  of  milk  and  other  dues  and  4d.  for  every 
(except  for  the  calves)  of  every  cow  within  the  said  vicarage  yearly,  four-  calf,  held  good, 
jpence ;  for  every  calf  yearly,  four-pence  j  for  every  heifer,  sCeer,  and  every 
Darren  bullock,  yearly,  two-pence  -,  for  the  tithes  of  every  garden,  and  the 
heibs,  friiit,  and  the  garden  stuff"  therein  growing  yearly,  one  penny ;  and  for 
the  tithes  of  wood  cut  and  felled  within  the  said  parish,  by  every  owner  of 
such  wood,  one  penny  yeaily ;  that  the  defendant  for  twenty  years  past,  had 
been  vicar  there,  and  during  all  that  time  had  accepted  the  said  customs ;  that 
Ibe  phuntifTi  witnesses  being  dead,  old,  and  infirm,  the  defendant  demanded 

tithes 
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1695.        titbto  in  kind,  and  endeft^^onred  to  destroy  the  costottis.    The  ViSl  tlierefei^ 

RODi»        prayed,  that  the  plaintiff  might  have  a  discovery  of  the  customs  sfee- 

AjiD  oTBSKs    ^jii j^  n^j  ^i^^  tijg  manner  of  tithing  within  the  said  Tieahige  might  he  efttsh 

fcisHoVi*.      ^l^^^ied  by  the  decree  of  this  conrt.    • 

The  defendant  admitted  a  modus  of  one  penny  payable  for  the  tithes  of 
every  gat-den,  and  the  pot-herbs  and  roots  growing  therein,  and  used  in  tfat 
houses  only ;  and  also  two-pence  to  bt  payable  yearly  for  every  hdfer,  Tcwer, 
and  barrep  cow,  within  the  said  vicarage  or  curacy  endowed  $  and  all  othd' 
the  customs  as  in  the  bill  stated  to  be  payable  in  lien  of  the  titheahle  matfen 
in  the  bill  set  forth  5  and  stated  that  twenty  years  since  he  became  vicar  or 
curate  of  the  said  parish  by  gift  of  the  dean  and  chapter  of  Exeter. 

It  is  ordered,  adjudged,  and  decreed  by  the  court,  upon  hearing  counsd  on 
both  sides,  and  reading  depositions  for  the  plaintiffs,  that  the  said  modusef  of 
one  penny  and  two-pence,  as  admitted  by  the  defendant's  answer,,  and  the  said 
several  other  and  respective  customs  and  manner  of  tithing  due  and  payable  te 
the  several  and  respective  titheable  matters,  as  in  the  bill  mentioned^  are  good, 
and  shall  be,  and  are  hereby  ratified  and  confirmed. 

Wa»d,  C.  B. 
TumxoN,  B, 
Powell,  B, 


If  cattle  be  de- 
pastured in  a 


Tr.  7  W.  3.  B.  R.  ^aks  v.  Lowther.  [5  Mod.  96.](1) 

A    MAN  had  a  house  and  a  great  farm  of  arable  land  in  the  parish  of 
-    .  ,  .  .  ■^*-  Kippax,  where  he  dw;elt,  and  h^  had  five  acres  of  ploughed  land,  and 

Sfey  do  noT  ^^^  ^^^  ^^  pasture,  in  the  parish  of  Swillington,  upon  which  ^sture  he  fed 
plotfgh,  thej  ^^^  cattle  which  were  employed  in  husbandry  in  the  parish  of  Kippax.  The 
shall  pay  tlrheii  narson  of  Swillington  libelled  for  tithes,  for  the  agistment  of  cattle  there.  The 
there,  altltoagh   defendant  thereupon  suggests,  that  by  the  custom  of  England  no  tithes  oi^t 

In^thci'Sarift     ^  ^  P^^  ^^^  agistment  of  cattle  kept  for  plough  or  pail. 

'^  And  now  a  motion  was  made  for  a  prohibition,  because  the  plaintiff  cannot 

libel  for  the  agistment  of  cattle  but  for  such  as  are  fed  in  the  same  parish,  and 
not  elsewhere ;  and  the  pasturage^  of  cattle  used  fbr  husbandry  in  the  same 
toarish  is  not  titheable,  because  the  parson  has  tithes  for  them  in  another 
kind. 

On  the  other  side  it  was  said,  that  the  parson  is  to  h'aVe  a  profit  where  the 
iparisnimier  has  any  benefit,  and  thftt  he  is  an  inhabitant  wherever  he  has  land. 

But  the  court  Would  toot  grant  a  prohibition  upon  the  first  motion,  bnt  gave 
the  defendant  leave  to  amend  his  suggestion,  by  adding,  that  he  had  araUe 
land  In  SwilKngton,  and  exercised  husbandry  there,  which  was  amended. 

Afterwards  in  Michaelmas  term  it  was  moved  again,  and  the  coort  were  of 
opinion,  that  if  the  cattle  depastured  were  not  for  ploughing  the  land  in  the 
•same  parish  vrhere  they  are  fed,  he  shall  pay  tithes,  though  tibey  plough  in  an- 
other parish ;  and  if  he  had  more  cattle  than  he  employed  for  the  (4ongh  in 
the  same  parish,  he  oueht  to  pay  tithes  for  them.  But  the  coort  ordered  the 
defendant  to  maike  affidavit  to  ascertain  the  fact. 

(1)  Vide  Scales  v.  Lowtker,  post,  6^1. 


AHer  flrijattle- 
bite,  the  diiari 
of'Comiiiaa 


M.  7  W.  3.  C.  B.   Bastard  v.  Hancock.    [Carth.  S6i.] 

DEBT  -upon  the  2  Edw.  6.  in  Which  the  plaindff  declared  for  72^  the 
treble  value,  setting  forth,  tihat  he  ivas  the  lawful  pfi>6prietor  of  thie 
Pleas  unani.  ^^^^  arising  withm  the  parish  df  Lahlivery,  in  Cornwall  -,  and  that  the  te^ 
mooslv  resolved  fondants  were  occupiers  of  thirty-five  acres  of  land  within  that  parish,  and  ihA 
that  the  action  they  had  sown  so  many  acres  thereof  with  coin  BUd  graitl,  tod  had  caiined  It 
for  not  setting     tfvv^y  without  setting  out  the  tithes. 

TE^'^wi"  ^P^  na debet  pleaded,  the  cause  Was  tried  at  Ladtwfes'toh  assizes3l>elbR 

foi^nded  on  a  xl6l.Tj 

tort,  and  not  upon  a  contract,  for  not  guilty  is  a  good  plea  to  it,  and  tberdbie  one  may  be  'fiwiid.giulljy  and  ll» 
other  acqni tted,  asin  other  actiotis  upon  torts. 
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KQUtx  O*  J-  ^uad  tb«  jiiiy  ibuod  that  the  defeodapt  Hancock  d^t  18/.  but 
qmod  th«  other  defendants  ml  debent. 

And  now  it  was  moved  in  arrest  of  judgment,  for  that  this  yerdict  had  abated 
%ht  action  of  the  plaintiff,  because  it  is  an  action'  of  debt  grounded  on  a  con- 
tract which  is  entire  j  and  here  the  plaintiBf  has  founded  his  action  upon  a  con- 
tract made  with  three  persons^  and  the  jury  6nd  it  quoad  one  of  them  alone. 

So  tbat  the  plaintiff  was  mistaken  in  his  action,  for  he  ought  to  have  brought 
U  against  Hancock  only,  and  not  against  the  two  other  defendants,  and  Uiis 
wa9  compared  to  the  common  cases  in  actions  upon  general  contracts  and 
piomises. 

But  after  great  debate,  the  cpurt  of  C.  B.  in  Michaelmas  term,  7  W.  3. 
fmanimously  resolved,  that  this  action  was  founded  on  a  tort,  and  not  upon  a 
contract,  for  non  culpabiUs  is  a  good  plea  to  it,  and  therefore  one  may  be  foun4 
g^iiUy  and  the  other  acquitted,  as  in  other  actions  upon  torts. 

Tbe  plaintiff  had  judgment. 

H.  7  W.  3.  Scacc. 
Stephens  v.  Martin  and  others.  [1  Wood,  357.   Bunb.  169.   Dodd'a 

MS.  162.]   1  Rayn.  82.  £  Gw.  549. 

Cambridgeshire,  20th  February,  1696.  .^^^ 

nnHE  bill  stated  that  the  plaintiff  was  and  had  been  ever  since  the  year  1 693, 
-■-  vicar  of  Lynton,  in  the  county  of  Cambridge,  and  was  thereby  entitled  to 
the  tithes  of  carrot-roots,  turnips  sowed  and  hoed,  parsnips,  apples,  pears, 
plums,  calves,  sheep,  lambs,  wool,  milk,  and  to  all  other  ^mall  tithes  what- 
aoever}  that  the  defendants,  in  the  year  1694,  were  severally  inhabitants, 
ownerg,  and  occupiers  of  several  >  parcels  of  lands  and  grounds  which  were 
plonghed,  sowed,  and  hoed  with  peas,  turnips,  carrot-ropts,  and  other  garden 
•tuff,  the  tithe  whereof  did  of  right  belong  to  the  said  vicar. 

The  defendants  denied  that  he,  as  vicar,  ought  to  enjoy  the  tithes  of  camot- 
Mots,  turnips,  or  peas,  or  any  other  tithes,  save  what  are  expressed  in  the  en- 
dowment ;  and  said  that  the  master  and  scholars  of  Pembroke  Hall,  in  Cam- 
bridge, were  the  proprietors  of  the  rectory  impropriate  of  Lynton ;  Uiat  in 
1473,  some  controversies  arising  between  the  master  and  scholars  of  the  said 
college  and  one  T.  Green,  then  vicar  of  the  said  vicarage,  touching  the  man- 
sion-house and  some  tithes  then  supposed  to  belong  to  the  said  vicarage,  they, 
by  the  assent  of  the  then  bishop,  for  quieting  and  appeasing  those  differences, 
and  declaring  and  settling  the  rights  of  the  vicar  for  the  future,  did  mutually 
execute  certain  indentures,  dated  the  eighteenth  of  June,  1473,  as  is  therein 
mentioned;  that  no  carrot  roots,  turnips,  or  garden  peas,  till  within  sixty 
▼ears  last  past,  were  ever  sowed  or  hoed  in  any  of  the  closes  or  common  field 
lands  within  the  said  parish  ;  that  one  Mayo  was  the  first  man  that  sowed  the 
aame  $  which  being  found  very  profitable  in  husbandry,  the  example  was  ficd- 
lowed  by  others  in  the  said  parish ;  that  the  profurietors,  or.  their  farmers,  of 
ibe  said  rectory,  did  collect  and  receive  tithes  thereof,,  or  some  composition  for 
the  same ;  that  for  several  years  last  past,  and  in  the  said  year  1 694,  there  had 
been,  in  the  closes  and  common  iields  within  the  said  parish,  many  acres  sowed 
and  hoed  with  carrots,  garden  or  hasting  peas,  and  turnips ;  which  lands 
always  before  that  time,  have;,  or  ought  to  have  paid  tithes  to  the  rector  or 
farmers  of  the  said  rectory,  and  make  up  a  considerable  part  of  the  titheable 
lands  of  the  said  parish.  The  defendants  further  set  forth  their  quantities  of 
tithes,  and  the  several  things  for  which  they  had  paid  tithes ;  and  insisted  that 
they  used  to  pay  the  farmer  of  the  rectory  of  Lynton  after  tlie  rate  of  ten  shil- 
lings for  every  acre  sown  with  peas  and  turnips  in  the  same  year ;  six  shil- 
lings an  acre  for  what  was  sown  with  peas  only ;  four  shillings  for  turnips ; 
and  foor  shillings  for  carrots;  which  rates  they  believed  i^ere  sometimes  more 
than  .tbe  worth  qf  the  ihhfis ;  and  said  thf^t  they  had  not  paid  the  same  as  yet, 
hm  that  they  were  willing  t^  pay  them  to  ifhoQi  the  coui;t  should  adj,udge  the 
^if^e  of  right  to  be  due  and  payable. 

The 
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The  plaintiff  replied,  the  defendants  rejoined,  and  witnesiet  were  erainmed 
on  both  ^ides$  and  upon  reading  the  composition  between  the  master  and 
scholars  and  the  said  ureen,  dated  the  eighteenth  of  June,  1473,  before-meD- 
tioned,  and  also  a  confirmation  thereof  by  the  then  Bishop  of  Ely  as  ordinary ; 
and  likewise  several  proofs  taken  in  'tbe  cause,  and  upon  mature  and  deliberate 
debate  of  the  whole. 

The  court  is  of  opinion,  and  does  declare,  that  the  tithes  of  garden  or  bastiDg 
peas,  whether  set  or  sown,  which  are  managed  with  the  hoe,  do  belong  to  the 
Ticar,  and  not  to  the  impropriator  ^  and  that  the  tithes  of  carrot-roots  and  tor- 
nips  do  also  belong  to  the  vicar  there,  and  not  to  the  imprt^riator  or  fak 
farmer}  wherefore 

It  is  ordered  and  decreed,  that  the  defendants  shall  pay  to  the  plaintiff,  Ticar 
of  Lynton  aforesaid,  the  tithes  of  all  such  garden  or  hasting  peas  that  baie 
been  by  them,  or  by  their  order,  set  or  sown,  and  managed  by  the  hoe  as 
aforesaid,  in  the  said  parish  and  the  titheable  places  thereof  ^  and  that  tlie  de- 
fendants do  severally  account  for  the  tithes  of  such  peas  j  and  also  for  tbe 
tithes  of  turnips  and  carrot  roots,  and  all  other  titheable  matters  and  thiDgi 
due  to  the  plaintiff  from  the  said  defendants  for  1694,  according  to  their  an- 
swer and  the  proofs  taken  in  the  cause  -,  which  said  account  is  hereby  directed 
to  be  taken  by  the  deputy  remembrancer,  who  is  to  report  the  same  i  and  the 
said  defendants  shall  pay  moderate  costs  throughout ;  the  costs  to  be  taxed  by 
the  said  deputy. 

Enw.  Wajlj>. 
NiCH.  Lbchmers. 

LiTTLBTOM  POWM. 

Determined,  that  tithes  of  peas  and  beans  are  never  paid  to  the  vicar,  but 
always  to  the  impropriator,  without  an  endowment  or  usaee  to  the  contrary: 
and  this  decree  was  affirmed  upon  an  appeal  to  the  House  of  Lords.  [Bfem^vij.] 

Resolved,  that  the  vicar  shall  have  the  tithes  of  turnips  and  of  hasting  or  greea 

peas  growing  in  the  field,  and  managed  with  a  hoe.    Note,  the  land  vras  field 

land  and  ploughed,  but  it  was  proved  that  until  within  thirty  years  the  victf 

'  had  them,  and  that  then  the  quantity  increased,  and  the  impropriator  took  thcoL 

Decree  affirmed  in  the  House  of  Lords.     {DoddJ] 


Non-pavnentof 
tithe*  of  the. 
glebe  by  a 
lessee,  will  in- 
dooe  ^e  coart 
to  presaiM  that 
it  was  dis- 
charged opon 
the  endowment. 


H.  7  W.  3.  Scacc. 
Hawkins  y.  Chittle.    [Dodd's  MS.  l62.]    1  Rayn.  77.    1  Wood,  356- 

THE  lessee  leased  his  glebe,  the  lessee  sowed  it  vnth  com,  the  improprialor 
brought  a  bill  for  his  tithes,  and  upon  debate  the  court  resolved  :  1.  Hut 
primd  facie  the  lessee  of  the  vicar  should  pay  tithes,  for  the  vicar  himsdf  ii 
privileged  in  respect  of  his  person.  Qwtre,  (by  Dodd)  for  an  ecdesiastial 
person  may  prescribe  in  non  aedmando  for  himself  and  lus  tenants.  Bishop  of 
Winchester  s  case.(l)  2.  That  if  the  glebe  had  been  before  leased  and  the  lessee 
had  not  paid  tithes,  it  was  evidence  that  the  land  by  the  endowment  was  dis- 
charged, and  this  was  the  case  in  question,  and  Uie  bill  dismisaed.  See 
Saunders  v.  RyaU,  Cro.  Eliz.  479.  579.  Hob.  188.  (2)  and  a  case  cited  by 
Cb.B.  Wabd  of  Chreenmoad  v.  Grainger,  1684,  where  it  was  resolved  that  tbie 
court  would  presume  an  endowment  upon  non-payment.    See  D^ge,  200. 

(1)  Anti,  119.  (S)  Jbtti,  570. 


R  8  W.  S.    Scacc.  &  Dom.  Proc. 
Edwyn  San^s  v.  Eastmond.    [Show.  P.  C.  19^]     1  Rayn.  7S. 

1  Wood,  364.    2  Gw.  538. 

Agistment  tithe  PX^HE  case  was  no  more  than  this  5  the  parish  of  Teovilton,  consisting  modi 
oxen  McTw?  '!^  *°  pasture  land,  and  the  plaintiff  having  been  rector  fheieof  for  twenty 

Stable  cstU^^  y^"^  ^'^  P^^>  ^^  upwards,  and  being  entitled  to'  ihe  great  and  small  tithes 

and 
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and  all  other  dues,  within  the  said  rectory,  exhilnted  his  bill  in  this  coui         1696. 
against  the  defendant  Joseph  Eastmond,  in  his  own  right,  and  as  executor  of       s^v^ts 
Henry  his  father,  and  against  the  other  defendant,  Samuel  Noyle,  for  agistment      sabtm oirft. 
tithes,  for  depasturing  and  fattening  their  oxen,  and  other  unprofitable  cattle,       >^,^-^^^_y  * 
within  the  said  rectory,  from  the  year  1677,  to  the  time  of  exhibiting  his  biU,  for  the  tine  they 
which  was  in  Michaeknas  Term,  1692.  •**  g«»«cd  and 

The  defendant  Joseph  Eastmond,  by  his  answer,  admitted,  that  he  had  Sterthir **^* 
assets  sufficient  to  answer  the  plaintiff's  demands  -,  and  both  of  them  admitted,  turaed  ollr  fton 
that  they  and  the  testator  had  fatted  and  depastured  divers  oxen  yearly  upon  the  plough, 
their  lands  in  the  said  parish,  but  said,  that  some  of  them  were  first  used  to  the 
plough,  and  afterwards  fatted,  when  turned  off  from  the  plough. 

The  Court  of  Exchequer  thereupon,  rtz.  May  26,  1696,  decreed  tithe* 
herbage  to  be  paid  for  the  defendant*s  and  the  testator's  oxen  and  unprofitable 
cattle,  not  used  for  the  plough,  and  also  for  their  oxen  and  unprofitable  cattle, 
used  for  the  plough,  for  and  during  the  time  they  were  grazed  and  fatted  in 
the  parish  for  sale,  after  they  were  turned  off,  from  the  plough ;  which  decree 
was  affirmed  upon  the  following  appeal  to  the  House  of  liords. 

It  was  insisted  on,  in  favour  oi  this  appeal,  that  the  decree  was  unjust ;  and 
then  were  quoted  some  texts  of  scripture  about  muzzling  the  ox,  &c.  and  also 
it  was  urged,  that  that  part  of  the  decree  concerning  oxen  once  used  to  the 
plough,  was  erroneous ;  and  there  were  cited  all  the  cases  in  the  books  for 
exemption  of  plough  cattle  from  tithe-herbage,  and  that  this  was  double 
tithing ',  and  it  was  insisted  on,  that  the  reason  of  the  thing  was  against  it  in 
this  case,  because  the  agistment  of  these  cattle  was  necessary  to  sustain  thai 
labour,  which  promoted  the  gain  of  which  tithe  was  paid  -,  that  this  privilege 
extended  to  all  such  oxen,  as  ever  had  been  used  to  the  plough  }  that  the  ex* 
emption  continued  after  they  were  forborne  to  be  used  at  the  plough  3  for  there 
was  the  same  reason  to  continue  the  exemption  afterwards,  as  there  could  be 
to  allow  it  during  the  interval,  when  they  did  not  draw  the  plough }  and  Uiese 
and  other  reasons  urged,  it  was  prayed,  that  the  decree  for  tithe,  as  to  such 
cattle  as  ever  had  been  used  with  the  plough,  should  be  reversed. 

On  the  other  side,  it  was  urged,  that  the  decree  is  agreeable  to  the  law,  and 
supported  by  many  resolutions  in  the  Court  of  Exchequer,  that  there  was  a 
reason  for  tithe  in  this  case  $  because  these  cattle,  though  fmneriy  used  to  the 
plough,  ceased  now  to  belong  to  it,  and  consequently  tithes  became  due  |  that 
there  is  a  difference  in  the  nature  of  die  thing  f  for  when  the  cattle  feed  in  or- 
der to  labour,  the  parson  has  a  tenth  of  the  benefit  produced  thereby  3  but  when 
ibey  are  fatted  only  for  sale,  it  is  otherwise. 

That  this  was  a  settled  and  allowed  difference  in  the  Exchequer,  that  whdk 
the  oxen  are  working,  no  tithe  shall  be  paid  for  their  feeding,  because  there  are 
tithes  of  other  things,  arising  by  the  labour  of  such  cattle  3  bnt  when  thej  do 
no  work,  and  are  turned  off  to  be  fatted,  and  are  grazed,  there  tithes  shaU  be 
paid  for  the  heri)age  which  they  eat,  they  being  no  way  beneficial  to  the  par* 
son,  in  any  other  tithes  3  and  many  cases  in  the  Exchequer  were  cited  to  war* 
rant  this  distinction  3  and  it  was  said,  that  none  could  be  alleged  to  the  con* 
trary ;  wherefore  it  was  prayed,  that  the  decree  might  be  afiumed,  and  it  waa 
afllrmed. 

H.  8  W.  3.  Scacc.     Broione  v.  Chaplin.    [Dodd*8  MS.  l62.] 

TITHE  bill,  resolved  that  a  modm  of  20  shOlinn  ^  ammm  for  the  small  A  mMha  ^  fOi. 
tithe  of  land  worth  £26  per  atmum  was  good,  for  the  modiu  may  be  better  ^^^J^f^ 
than  the  tithe  in  kind,  and  the  value  of  small  tithes  uncertain  3  the  cases  of  i^^qtUi  £f6 
Dodderidgewad  Stariup,{\)  and  Edge  and  OgUmder,  were  dted.  Bnt  the  case  ^gr  inm.isaood. 
of  Ftcorufgeand  Gooaier,  of  Heathorp  in  Oxon,  was  also  cited,  where  £30  for  £ao  binieaef 
all  the  small  tithes  was  adjudged  too  great  a  unnAcs.  ^"f^i^^ 

(4)  iini^,  566. 


wathddtao 
grast. 
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169d. 


Qu€r$,  Whether 
it  shall  be  ih- 
tended  that  a 
monastery  came 
to  the  crown  bjr 
f7  K.  8.  where 
the  ▼alne  is  not 
proved.     J>odd 
thought  the 
coning  after  the 
4tb  Feb.27  H.  8. 
the  criterion  of 
exemption,  that 
niinisters*  ac- 
Goants  are  good 
evidence  cF 
value,  and  that 
there  maj  be 
discbarge  of 
ttthei  in  part. 


H.  8  W.  3.  Scacc. 

»  _ 

THE  first  for  the  tithes  of  Langthorpe  in  York  of  the  possessions  of  the 
pnory  of  Newhurgh^  and  the  second  for  the  tithes  of  Michael  Creech  in 
Somerset^  part  of  the  possessions  of  the  priory  of  Montacute^  the  court  inclined^ 
1.  That  notwithstanding  a  surrender  produced  of  them  to  the  crown  30  U.  8. 
it  shall  he  intended  that  they  came  hy  27  H.  8.  if  the  value  he  not  proved.  2. 
That  a  minister's  accounts  of  annual  and  casual  profits  should  not  be  evidence 
of  the  value.  3.  That  these  religious  houses  seldom  or  never  had  partial  dis- 
charges^  for  in  the  case  of  Bobbot,  they  always  paid  great  tithes^  but  never 
small.  Note.  As  to  the  first,  it  appeared  to  me,  that  the  law  is  clearly  to  the 
contrary,  for  the  statute  27  U.  8.  gives  only  those  under  £200  per  aruutm,  and 
then  came  the  statute  31  H.  8.  which  did  not  give  the  greater  abbiea  only^ 
but  the  words  of  the  act  are  rather  in  confirmation  of  what  had  been  given  to 
the  crown,  and  though  exemption  is  extended  to  all  lands  which  from  and 
after  the  4th  of  Feb.  27  H.  8.  came  to  the  crown,  and  the  surrender  in  30  H.  8. 
is  an  evidence  that  they  came  to  the  crown  after  the  27  H.  8.  especially  with 
the  usage  of  non-payment. 

As  to  the  second,  that  a  minister's  account  Is  good  evidence  of  the  value,  for 
manv  of  the  surveys  are  lost.  3.  As  well  as  they  may  be  discharged  of  the 
whole,  it  appears  to  me  clear,  that  they  may  be  discharged  partially,  or  for 
some  part,  lor  their  discharges  were  infinite,  and  non-payment  is  the  best  evi- 
dence in  such  cases,  but  Waej>,  Ch.  B.  held  the  contrary  as  to  this  point,  al- 
though not  absolutely. 


Tithes  are  due 
of  apples  fallen 
as  well  as  other 
applet. 


£.  8  W.  a.  6eacc.    Harding  v.  Goldwg.     [1  Wood,  365.] 

Wiltshire,  8th  May,  1696. 

THE  bHI  stated,  that  WiUiam  llkks,  rector  and  incumbent  of  Bcoi^htaii 
Gi&NKl,  in  the  county  of  Wilts,  did  lease  and  demise  to  the  plaintiff  the 
gmit  and  smU  tithes  armg  thensin  $  andthat  he  had  been  leg^  faraier  of 
the  said  tithes,  and  so  entitled  to  the  aaoie,  from  the  twenty-fifth'of  Match, 
149S,  to  the  tine  •f  filing  the  bill. 

The  defendant  put  in  his  answer  $  the  plaintiffs  replied ;  the  defendant  ie< 
jmioi  i  ted  wkadsKB  wiftre  -Examined  ;  asd  upon  hearing  connsel,  and  reading 
■■a  pBMiB, 

It  is  ordendf  that  -die  defendant  shall  actonnt  with  and  pay  to  the  plaintiff 
the  «ralne  of  his  tithe  fruit  for  tk^  two  years  demanded  by  the  ImU,  and  oie  tithe 
of  jdl  filial  apples  as  well  as  otiier  apples,  and  the  value  of  die  tithe-hay  of  Aa 
half  aose  of  und,  and  of  the  cock  of  tithe-hay  taken  away  by 'the  defeDdanti 
aad  eightpcnoe  a  calf,  according  to  the  custom  of  the  said  pamb»  for  the  tithe 
af  every  calf  whidi  Iw  had  fallen  within  the  said  pariah  dudng  the  aaid  taoey 
and  the  value  of  the  tithe-lambs  which  had  fallen  within  the  said  parish,  and 
the  tithe-wool  of  the  sheep  which  he  shore  therein,  and  had  not  paid  to  the 
plaintiflb,  and  for  the  value  of  the  tithes  of  the  other  things  titheable  demanded 
Dy  the  said  bill  $  and  it  is  refemd  to  the  depvtf-remembraoeer  to  take  the 
said  account,  and  report  the  same. 


Tr.  6  W..  3.    C.  B.    SkofKiott  v.  Mvef^d.    [1  X4*  Rajm.  187.] 

ChselievBgakst  ^  AB£.  The  plaintiff  tieckres,  ^at  he  was  possessed  of  divers  cloaes  in  B. 
tfae'p«FB4m  for  \y  which  he  sowed  with  eoni,  and  wten  4t  was  ripe  he  4'^aped  it,  and  made 
^t^^erin^  it  into  sheaves,  and  duly  severed  the  tithes  thereof  nrom  the  other  nine  parts; 
eonvenieut  time  ^^^  ^^  defendant  was  proprietor  of  the  tithes  -,  that  the  plaintiff  required  the 

de- 
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defendant  to  take  away  the  thlies  off  Ei8  land,  ¥ilt  tbat  tbe  defefidant  did  tioi 
itkt  tbem  away  in  conyeDient  tim^^  but  suffered  them  to  continue  there  upon 
the  land  from  the  fourth  of  June,  6  Will.  3.  until  the  Mdng  of  tbte  action  *,  per 
quod  ptr  totutn  Umjms  prctdicium  the  gi^s  did  not  grow  where  the  com  lay^ 
and  tbe  plaintiff  lost  tbe  benefit  of  tbe  residue  of  the  grass  in  that  elose^  because       -  ,  ^ 
he  couki  not  depasture  his  cattle^  for  fear  of  doing  damage  to  the  corn.    Not  afier  tbej  ve 
guilty  pleaded.     V'erdict  for  tbe  plaintiff  and  entire  damages  given.    Seijeant  let  out.  and  not 
Gould  moved  in  arrest  of  judgment^  that  tbe  action  wlU  not  lie,  because;  the  trespass,  which 
phiintiff  might  have  prevented  any  injury  which  this  com  could  do  him.    For  ^^^  °°*  '**'®' 
as  soon  as  the  tithes  are  duly  severed,  tbe  pn^ierty  of  them  is  vested  in  the  TbTpariaUoMr 
parson  3  then  if  upon  notice  be  do  not  carry  them  away^  they  nay  be  dis-  cannot  pot  in 
trained  as  damage  feasant,  or  trespass  will  lie  against  him.    As  where  an  ex-  his  cattle  and 
ecutor  does  not  remove  tbe  goods  of  the  testator  in  convenient  time  after  his  ^^  the  com 
death,  the  owner  of  the  house,  where  they  are,  may  have  trespass  against  him.  *'***^*'^**JL. 
2  Cro.  204.    iSiodden  r.  Harvey,    Then  when  the  hiw  has  prescribed  a  remedy,  S^^J^^,^ 
tbe  party  must  be  content  with  it,  and  shall  not  have  any  other.    And  thete^  away. 
fore  in  this  court  in  a  case  between  Thotntm  and  Avden,  tntr.  Hit.  A  ic  5 
Wyi.  &  Mar.  C.  B.  Rot.  105 1 .  the  plaintiff  brought  case  agatnst  the  defendant, 
and  declared  that  he  was  possessed  of  a  iAote,  and  the  defendant  dug  pits  in  it, 
&e.  per  quod,  SfC,  and  after  verdict  for  the  plaintfff  it  ^aS  a^dgra,  tbat  the 
action  will  not  lie;  because  the  cause  of  action  was  pfopeity  trespass,  for  which 
the  party  might  have  an  action  of  trespass,  but  touid  not  turn  it  into  an  action 
upon  the  case.    But  tbe  court  answered,  that  doubtless  in  the  principal  case 
tbe  action  would  lie,  and  so  they  said  it  had  often  been  adjudged.     See  1  Roll; 
Ab.  109.  pi.  36, 37. .  And  though  it  should  be  admitted,  that  the  plaintiff  might 
have  bad  trespass  against  the  defendant  for  not  taking  aWay  the  com  in  con* 
venient  time,  yet  this  was  no  argument,  because  in  many  eases  the  facw  aHowa 
a  double  remedy.    But  they  held,  as  this  case  was,  tbe  plaintiff  could  not  have 
trespass,  but  only  case.    For  be  could  not  have  trespass  qnare  tt  ef  anm  he 
did  not  ti^e  away  his  com,  which  is  but  a  nonfmsanee.    But  they  agreed,  tbat 
the  case  of  Thornton  v.  Awten  was  good  law,  for  the  plaintiff  turned  tfaat^ 
which  Was  properly  trespass,  into  an  action  upon  the  case,  tnltj  with  the  design 
to  evade  tbe  statute  ot  22  &  23  Car.  2.  ana  to  get  full  costs,  tbotKfa  the  da- 
fliages  were  under  forty  shillings.    And  that  judgment  of  tbe  case  xn  Thcrnfm 
r,  Aviten  the  judges  of  tbe  King^s  Bench  approved.     [Kdte  far  this  taait 
reason  this  term  between  Hills  and  Ckrk  tbe  plaintiff  brought  case  against  the 
defendant  qtiore  amputtrcii  et  gpoUatit  his  com,  by  which  lie  lost  it ;  after  ver- 
dict for  the  plaintiff  upon  tbe  general  issue  pleaded  jud|roent  was  anested.} 

Then  Gould  took  another  exception,  tbat  the  plaintiff  has  Idd  tvro  several 
damage  in  his  per  quod,  and  entire  damages  are  given,  then  if  tbe  action  does 
not  lie  for  the  one  part,  the  whole  shall  &  arrested ;  but  (by  him)  the  action 
does  not  lie  for  tbe  loss  of  tbe  benefit  of  tbe  grass  because  he  coidd  not  depas- 
ture his  cattle^  dec.  for  he  might  have  pat  in  his  cattle  iviihout  danger ;  for  if 
the  defendant  did  not  take  away  his  tithes  in  convenient  time  after  notice,  the 
plaintiff  might  put  in  his  cattle ;  and  though  they  eat  the  com,  yet  it  would  be 
damnum  absque  injurid.  Then  to  suffer  the  plaintiff  to  bring  an  action  upon  • 
anpposal  tbat  he  could  not  put  in  bis  cattle  wben  he  might ;  is  to  suffer  him  to 
maintain  an  actlim  for  bis  own  negligence,  wfaitii  the  law  will  not  permit. 
Against  this,  Birck,  Serjeant,  fbr  the  phiMfiiff  antfwcied,  tbat  the  fUnttlrcouMl 
not  have  put  in  his  eatUe,  no  more  than  if  lessee  for  years  M  ^e  end  of  Ms 
taitn  leave  corn  upon  the  land,  tbe  lessor  might  fint  m  his  oaMle  4o«iaiit»  lahftdi 
be  cannot  justify.  For  wlme  b  right  is  onee  'vosted  «  «  pasty,  he  wte  da* 
atroys  it  shall  be  aiitespaftsor.  And  he  oiled  Mick.  Q2  Car.  8.  B.  3L  Aot.  £40. 
Luiscamb  v.  Porter^  the  case  in  terminis  wHh  the  |>lesekit  eaae^  ^aid  wtker  attp* 
diet,  judgment  there  was  given  for  the  plaintiff.  And  it  was  adjudsed  per 
curiam  in  this  principal  case,  that  the  plaintiff  could  not  put  in  his  cattle,  and 
eat  tbe  com ;  for  it  tbat  should  be  allowed  it  would  subvert  tbe  foundation  of 
this  action  for  tbe  other  part,  which  has  often  been  adjudged  maintainable. 
Besides  that  it  is  unreasonable,  that  the  plaintiff  himself  shomd  be  judge,  what 

it 
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it  ocmTenient  tine.    And  to  pennit  him,  if  the  com  be  not  removed  at  the  dsy, 

to  put  in  his  cattle,  and  eat  ail  the  com,  would  be  a  much  a  greater  loss  to  the 
parson,  than  that  which  the  plaintiff  has  sustained  by  the  continuance  of  the 
corn  upon  the  land.  But  it  is  much  more  reasonable  to  permit  the  plaintiff  to 
'bring  an  action  against  the  parson,  and  so  the  court  to  he  judge  of  tne  reason- 
ableness of  the  time,  and  that  the  recompense  be  proportionable  to  the  loss  sus- 
tained.   And  therefore  judgment  was  given  for  toe  plaintiff. 


Tr.  8  W.  3.    Scacc. 
Medley  v.  Talmy.    [Dodd's  MS.  168.]   2  Gw.  55^    Rayn.  81. 

Though  one  'DILL  by  the  lessee  of  the  provost,  &c.  of  Eaton^  of  the  impropriate  tithes 
fa!^S«^i  ^^  Leominster,  in  the  county  of  Sussex,  for  the  tithe  ot  com  and  hay. 

(/oTet  againsT  '^^  defendant  insists  that  his  lands,  by  some  lawful  means,  are  discharged; 
a  by  iropropri-  &Dd  that  in  1652  he  bought  the  lands,  and  all  tithes  thereon, 
ator,  the  court  Upon  the  hearing,  the  court  declared,  that  though  the  tenant  could  not  pre- 
will  presume,  no  scribe  in  noit  decimando,  yet  that  against  a  lay  impropriator,  they  would  pie- 
^^^  bee^"*^'d  ^^^^  tithes  granted  to  the  terre-tenant,  no  tithes  having  ever  been  pud,  bat 
that  thev  were'  ^^^  ^^  (^  sworn)  looked  upon  as  tithe-free ;  and  though  the  occupier  ooold 
granted  to  the  not  shew  the  grant ;  and  although  the  defendant  had  insisted  that  the  lands  were 
terre-tenaut,and  free  or  discharged  ^m  tithes,  yet  the  court  would  intend  the  freedom  or  dis^ 
^****tith  ^"  ****"*  charge  to  be  upon  the  non-payment,  that  the  tithes  were  formerly  granted 

away. 

Qukre,    See  the  cases  of  Sir  John  Hoskins,  Dean  and  Chapter  of  LUd^UH 

Dr.  HickeringhilU,  and  several  others,  which  sembU  contrd.    But  in  this  case 

the  bill  was  dismissed  by  the  Chief  Baron  and  Powis. 

.  Bill  for  tithes  generally.  The  defendant  states,  thaWin  1652  his  father 
purchased  the  lands  whereof  the  tithes  are  claimed^  and  by  the  purchase-deed 
they  are  mentioned  to  be  tithe-free,  and  are  conveyed  as  such  ^  that  defendant 
is  owner  and  occupier  of  the  said  lands,  which  contain  eighty  acres,  and  are  of 
only  30  /.  a-year  value  ;  that  all  the  said  lands  are  and  will  appear  to  be  free, 
and  by  lawful  means  discharged  from  the  payment  of  tithes  ot  com  and  grain, 
and  other  predial  tithes,  or  any  customary  rate  in  lieu  thereof;  that  the  ancient 
deeds  relating  to  the  said  estate  are  lost  or  mislaid,  so  that  he  cannot  par- 
ticularly set  forth  by  what  ways  or  means  the  said  lands  are  exempt  or  dis- 
chaiged  from  tithes  3  he  discovers  quantities  and  values.  Upon  long  debftte  of 
the  matter,  the  court  did  not  think  fit  to  decree  for  the  plaintiff  without  a  trial 
at  law,  but  proposed  that  he  should  bring  his  action  on  the  statute  (1)  ; 
the  plaintiff  declining,  the  bill  was,  by  his  consent,  dismissed  without 
and  without  costs. 

(1)  (liu  Whether  an  ejectment  should  not  rather  have  been  diiected  ? 

M.  8  W.  S.  Cam.  Scacc.  . 

Portman  and  Forty-two  others.  Parishioners  of  Staple  Fitzpaioe,  id 

Somerset,  v.  Snow.  [Dodd'a  MS.  172.] 
meie  dUtinct    J  rpQ^  hearing,  it  appeared  that  the  biU  Was  brought  for  establishing  modma 
cl^m^  ?ere  ^°  ^^^  parish,  hut  each  party  claimed  a  distinct  nwdui  for  his  farm,  cad 

must  be  distinct  ^  ^^7  general  modus  throughout  the  parish  ;  and  the  court  dismissed  the  bill 
tntti  by  the  se-  without  prejudice,  because  it  is  not  possible  to  try  forty-two  several  modfuei, 
,veral  parties,      for  the  infinite  vexation  and  multiphcity  of  them  j  besides  they  were  in  their 

nature  forty-two  several  suits  or  causes. 


M.8 
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M.  8  W.  3.    C.  B.     Scales  v.  L(ywtherJ(^\)  [1  Ld.  Raym.  ISQ.]    ']       ylS^J 

T  OWTHER  is  parson  of  the  parish  (d  Swillington,  and  Mt.  Sooks  lives  ia  MUk  itonlj  di>. 
-■-^  Kippax,  the  next  adjoining  parish,  and  occupies  a  large  parcel  of  arable  cbafged  of  tithes 
land  there,  and  has  forty  acres  oif  meadow  and  pasture  in  Swillington^  and  four  JjJl'Jo'J^  ^• 
acres  of  arable  land.     Lowther  libelled  in  the  spiritual  court  of  York  against  that  boiwi  most 
Scoles  for  tithes  of  the  cattle  depastured  in  Swillington.     Socles,  uiK>n  a  sug*  be  in  the  parish 
gestion  that  bairen  cattle,  kept  for  ploughing  the  land,  and  catde  for  the  pail  ui  which  it  is 
for  the  use  of  the  house,  ought  not  by  law  to  pay  tithes,  and  that  these  cattle,  pi^^jfcied- 
for  the  tithes  whereof  Lowther  now  libels,  are  such,  moves  for  a  prohibition,  rij^t^"  mnk 
And  it  was  granted  to  him  nisi,  Src.    And  now  Serjeant  Pemberton,  upon  affi-  ispajable  at  the 
davit,  that  Scoles  carried  the  milk  of  his  cattle  to  his  house  in  Kippax,  and  panona«[eorvi. 
used  it  there,  and  that  he  made  use  of  the  dry  cattle  for  ploughing  his  land  in  car^ge  boose. 
Kippax,  moved  that  the  rule  might  be  discharged.    And  it  was  resolved  by  «Jd"f'*"h"**'' 
the  whole  court,  that  the  defendant  Lowther  dbould  have  tithes  of  the  milk.  pioosh'wiHoiilv 
For  though  Wright,  serjt.  objected,  that  if  a  man  have  arable  land  without  a  beezenptwhen 
house,  he  is  entitled  to  be  discharged  of  the  tithes  of  the  milk,  which  maintains  used  on  arable 
the  servants,  who  plough  the  land,  as  well  as  if  he  had  had,  a  house,  in  which  '*^  within  the 
the  milk  were  spent ;  yet  the  court  answered,  ist.  That  the  law  was  othei^  Secli*^  tio*^b 
wise,  for  it  is  of  the  same  nature  with  wood  which  is  burnt  in  the  house,  cbimed. 
which  is  exempt  from  the  payment  of  tithes,  only  so  long  as  it  is  burnt  in  the      Wood  wUch 
house.     So  the  law  is  in  tne  case  of  milk,  which  is  only  discharged  of  tithes  "  y^mx  in  the 
because  it  is  used  In  the  house.    And  per  curiam,  of  common  right  tithe-milk  ^^"^  >•  onlj 
is  payable  at  the  parsonage  or  vicarage  house.    2d.  As  to  the  tithes  for  the  ti^a^^n^as 
sigistment  of  the  barren  cattle,  the  court  said,  that  if  in  this  case  there  had  not  it  is  burnt  in^ 
been  any  amble  land  in  Swillington,  it  b  without  doubt  that  the  parson  ought  parish  in  which 
to  have  had  tithes.    For  the  reason  why  cattle  of  the  plough  are  excused  from  "  f[?^** 
the  payment  of  tithes  is,  because  they  are  employed  for  the  improvement  of  l.^]?  ?  "**" 
the  arable  land  in  the  same  parish,  by  which  the  parson  has  bettier  tithes  oi  the  p,^  and^wra! 
arable  land ;  but  Here  that  reason  fails,  for  the  parson  of  Swillington  has  no  ble  land  in  ano- 
tithes  of  the  land  in  Kippax.    In  the  same  manner  where  a  man  has  wood  in  ther,  if  he  make 
one  parish,  and  arable  land  in  another  3  if  he  make  use  of  this  wood  in  mak«*  P*^^^  }^  ^^^ 
i|ig  rences  for  his  arable  land,  yet  he  shall  pay  tithes  to  the  parson  where  the  j^Ju^j^    «• 
wood  grows.    But  it  had  been  otherwise  if  it  had  been  &e  same  parish.    The  iie  ihall  pay^ 
•ame  law  where  the  wood  grows  in  one  parish,  and  is  spent  in  the  owner's  tithes  to  the  par- 
house  in  another  parish.    Now  then  the  question  here  will  be,  whether  the  x»>  where  the 
ploughing  of  these  four  acres  of  land  in  Swillington  will  excuse  these  cattle  r?!^^ ^'^^V 
from  the  payment  of  tithes  ?     And  per  curiam,  it  will  excuse  only  those  cattle  ^^  in\hesanie 
which  only  plough  that  land  of  the  four  acres,  and  not  those  which  plough  parish,  it  would 
any  land  in  Kippax.    For  the  parson  ought  to  have  something  in  lieu  of  the  been  otherwise. 
loss  of  those  titnes,  which  can  only  be  of  the  four  acres  in  Swillington.    Then     Powell  said, 
Powell,  J.  took  exception  to  the  suggestion,  where  the  plaintiff  suggests,  that  ^\  ^^^enora 
this  barren  cattle  plough  the  land,  £c.  but  does  not  say,  per  quod  the  parson  onUMmean  bet> 
bad  uberiorei  dedmat  in  another  place.    And  (by  him)  uheriores  decima  does  ter  tithes,  bnt 
not  signify  only,  that  the  parson  vrill  have  better  tithes  out  of  the  arable  land  so  much  more  as 
than  he  would  have  had  if  the  cattle  had  not  ploughed  it  ^  but  it  signifies  that  ^^  ^h  ream- 
be  will  have  so  much  more  tithes  (than  otherwise  he  would  have  had)  as  will  ^^^^f^^f 
fully  recompense  the  loss  of  the  tithes  of  the  cattle ;  or  it  will  (as  he  expressed  |>»  means  of 
it)  overweigh  that  Joss.     But  as  to  this  signification  of  uberiores  dectnur,  which  tt6mom 
Tbbbt,  Ch.  J.  doubted  much.    But  in  the  principal  ease  a  prohibition  was  decm^  are  pro- 
granted  ^nood  these  cattle,  which  only  ploughed  the  land  in  Swillington.    And  f^^'  ^°Vk 
as  to  the  rest,  Lowther  bad  liberty  to  proceed  below.  jI*doubied' 

{1}  See  the  case  of  Swales  v.  Lnrther,  5  Mod.  96,  anti,  614,  which  appears  to  be  Che' same.   much. 

H.  8  W.  3.    B.  R.  1^07 

Gale  V.  Ewer.  [Com.  22.]  12  Mod.  117.  4  Gw.  1579.  s-^^ 

A  PROHIBITION  was  moved  for  to  the  consistory  court  of  London,  where  Hie  daase  of 
-^*-  Ewer,  the  rector  of  Ingatestone,  libelled  for  refusing  to  set  out  tithes,  or  *  E.  6.  which 
if  they  were  set  out,  such  setting  out  or  severance  was,  in  the  absence  of,  and  ^T^  double 

•     '  without  ^'"  ^*" '*^- 
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without  giving  notige  lo  (be  rector,  and  also  that  the  plaintiff  after  se- 
verance without  notice  to  the  rector^  took  tbe  nine  parts,  and  turned  his 
cattle  into  the  neadows  wh^re  the  tithes  w&k,  who  destroyed  and  cooBunied 
1h»  Hthts:  and  upon  a  auggeatioa  that  by  the  stutute  2  £.  6.  c  13.  all  the 
lai  awajoora*  ^i^^'*  •ubjects  ought  justly  to  set  out  their  tithes,  &c.  and  that  the  pUiatiff 
|k(s.b«forc  tithes  had  s^wrated  them  froaa  the  other  nine  parts ;  and  whereas  the  ezpootion  of 
«et  out,  gi?fls  fdi  statutes  bdoBgs  to  the  temporal  judges  ^  and  whereas  tithes  diTidedirom 
the  spiritasi       ^^^  j^\g^^  pg,^  gi^  [^y  chattels,  iad  a  suit  for  trespass,  &c.  is  merely  temponl 

•at  oat  tiibet.  ^^^  ^^  >^  ^>^*s  urged  that  the  spiritual  court  ought  not  to  proceed  for  refn- 
By  tbeconip  ing  to  set  out  tithes,  but  for  the  subtraction  of  them  only :  for  by  the  ststnte 
jBoaiaw  it  itaat  2  £.  6.  c.  18.  it  is  enacted  that,  that  if  any  person  do  subtract  or  withdraw  mj 
«f"*'"2ee*  f  ''''^i^*^  of  tithes,  &e.  the  partyso  subtracting  or  withdrawing  thesame  mayor  ihdtt 
•etting^  ont  ^  ^  consented  or  sued  in  the  king's  ecclesiasdcal  court,  6cc,  And  the  clause  wbidi 
titto.  gives  the  suit  in  the  spiritoal  court  for  the  double  value  says,  if  any  person  cany 

Hocff.Ch.  J.  «waiy  hia  oom  before  the  tithe  thereof  set  forth,  &c.  so  that  the  suit  in  tbe 
tboojglit  the  epiritual  court  ought  to  be  for  the  subtraction  only,  and  not  for  refusing  to  Ml 
S'dla^tlte*'^^  the  tithe  out :  the  clause  which  provides,  that  all  the  king's  subjects  shall  dnly 
.imda  it  a  ftrmUr  *^  ^^^  *^^  tithes,  gives  the  penalty  of  treble  value,  but  the  remedy  is  by  adioa 
ulent  ieftraiioai  of  debt  in  ^e  temporal  courts;  This  clause  fcMT  the  setting  out  of  dthes  is  is- 
and  thai  a  sait  troductive  of  a  new  Uw,  as  appears  by  2  Inst.  649.  and  by  consecpience  the  ex- 
tei  d^  "^^  fKMiUoB  thereof  appertains  to  the  temporal  courts,  which  ought  to  judge  whether 
the^sufliiMl  "^  ^^  tithes  were  duly  and  without  fraud  severed  and  divided ;  for  tbe  manner  of 
I9IIII.  tithhig  ought  not  to  be  governed  by  the  canon  or  civil  law. 

A  piohlbitioa  was  granted  Trin.  1  W.  &  M.  upon  a  suggestion  Chattilfaa 
«Fere  set  out,  2  Vent.  AS.  But  in  the  present  case  the  court  did  not  nxfine 
to  do  so ;  for  the  clause  which  gives  douole  value  for  carrying  away  con,  &c 
before  tMes  set  out,  gives  the  spiritual  court  conusance  for  refusing  to  set  ost 
tithes.    2  ROk.  Abr.  299. 1.  15. 

2dlT,  It  was  urged  that  the  spiiitnid  court  ought  not  to  proceed  for  the  settis^ 
out  of  tithes  without  notice  given  to  the  rector  -,  for  although  the  eoclesisstid 
law  requires  notice  to  the  parson  when  the  tithes  are  severed,  yet  the  comoxNi 
law  requires  no  such  thing  $  a^  Hcttov  says  it  has  been  adjudged.  Nof,  19. 
Tht  statute  2  ^.  6.  c.  13.  says  only,  it  shall  be  lawfol  for  every  party  to  wixn 
anjr  of  the  said  tithes  ought  to  be  paid,  &c.  to  view  and  see  the  said  tithes  lo 
he  inatly  «nd  truly  set  forth,  and  the  same  quietly  to  take  and  carry  away,  ftc 
and  although  it  be  Aat  as  to  the  taking  and  carrying,  this  statute  is  dedaratofy, 
jat  aa  to  the  view,  it  is  introductory  dF  a  new  law :  as  it  appears  2  Inst.  660. 
Ajld  the  penning  of  this  act  is,  that  it  diall  be  lawful  to  view,  &c.  which  sfaein 
the  intent  of  the  legislature  was  not,  that  the  parishioners  should  give  notice 
liitrcof ;  Mid  that  no  notice  is  necessary  has  been  oftentimes  adjudged ;  te 
13  Car.  1.  between  Cia§e  md  Wmre,  in  this  court,  and  afierwards  affirmed  it 
emr.  %le,  342.  1  BxA.  Abr.  643.  1.  30.  So  also  Trin.  1  W.  &  M. 
e  Vent.  4b. 

And  of  the  same  opinion  was  the  court  in  the  pnesent  case  -,  and  a  prohibi- 
tion was  granted  as  to  the  suit  for  not  giving  notice  d  setting  out  the  dthe. 
It  was  ui^  on  the  other  side,  that  tbis  matter  ou^  to  have  been  pleaded  in 
tbe  spiritual  court.  But  Holt,  Ch.  J.  answ^ed  to  that,  there  was  no  necenitf 
that  It  should  be  so  pleaded ;  forasmuch  as  it  appears  upon  the  faee  of  thefibdi 
that  the  suit  wi»  for  setting  out  tithes  without  giv&g  notice;  it  woak)  have 
been  otherwise  if  the  suit  had  been  for  refosing  to  set  out  tithes.  The  pka, 
that  the  tithes  were  severed,  is  no  good  cause  for  a  prohibition,  unless  they  le- 
fiue  th»t  plea  for  want  of  notiee  given  of  tbe  severance.  But  Hour,  Ch.  /. 
thought  the  tamipg  of  cattle  to  ^he  jUytte  made  it  a  fraudulent  severance,  and 
that  a  suit  might  be  maintain^  for  it  in  the  spiritual  court. 
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H.dW.3.    Scacc      Fijield  v.  Squire  zndim  Wife.    [1  Weod>  375*]        1697. 

Nottinghamshire,  1 1  th  Pebraary,  1 696.  Vl^^/'^/ 

THE  bill  stated,  that  for  twenty  years  past  theplainti£F  was  instituted  and  in-  A  wHness  or- 
ducted  into  the  vicarage  of  East  Drayton  am  membris,  in  the  county  of  Not-  ?^  '^  '*JJ*"^ 
tingham,  whereof  Askham  wa3  a  member,  and  had  duly  performed  the  cure  of  both  ^^^^^  ^  eiplain 
places,  and  by  reason  thereof  was  legally  entitled  to  all  tithes  of  flax  linseed,  hia  dVpontion 
rape  seed,  hops,  milk,  fmit,  roola,  pasturage  tithes,   and  all  other  smaU  to  an  interroga. 
tithes,  oblations,  obventions,  offerings,  does,  duties,  and  customary  payments,  '^'  ""^  sworn 
arisingwithin  the  said  parish  of  Askham,  and  the  titbeable  places  thereof;  *i>°  ®'*°'*'^  • 
that  W.  Sandys,  late  of  Askham,  deceased,  and  the  defendant  Margaret,  his 
daughter  and  executrix,  and  the  defendant  Squire  and  his  wife,  since  their  in* 
ieimarriage,  were  occupiers  of  several  lands  and  grounda  wifhin  the  liberties  . 
of  Askham  for  thirteen  years  past,  and  had  several  titheaUe  mailen  fthereiB, 
ths  tithes  of  which  ought  to  have  been  paid  to  the  nlaintiff. 

Ibe  defendants  confessed  the  plaintiff  to  be  lawful  vicar  of  Eittt  Drayton  am 
mtmbnsj  as  in  the  bill  was  stated,  and  said,  thai  tiie  said  W.  Sandys,  in  Ids 
life-time,  was  an  inhabitant  and  occupier  of  a  messuage  and  lands  in  Askham, 
Mid  that  the  same,  for  the  time  whereof  the  memory  of  man  is  not  to  the  oonr 
trary,  had  been  part  of  the  possession  and  demesnes  of  the  Archbishap  of  York, 
and  that  he,  his  lessees,  and  tenants,  and  their  undertenants  and  fsmners,  had 
nlways  held  and  enjoyed  tike  premises,  freed  and  discharged  from  the  pigment 
of  all  manner  of  titiiesto  the  vicar  of  Drayton  or  Addiam. 

An  issue  was  directed  to  tiy,  "  Whether  the  demesne  lands  cf  She  anh* 
bishc^  of  York,  lying  in  Askham,  be  discharged  from  the  payment  of  all  small 
tithes  to  tiie  vicar  of  Drayton  com  Askham  or  not  V 

An  order  of  the  ninth  of  Febmaryinstont  was  made,  that  one  R.  Slannylpnd; 
a  witness  examined  on  behalf  of  the  plaintiff,  should  attend,  at  the  hearing  on 
this  cause,  to  explain  his  depositions  to  the  ninth  interrogatory  ccnoeming  the 
▼alue  of  tithe  of  the  hops  ;  who,  being  now  sworn  in  court,  dqxMes  tint  the 
tithe  of  the  hops  were  worth  between  three  or  four  pounds  a-year  for  seven 
years. 

In  pursuance  of  the  above  order  a  trial  was  had,  and  a  verdict  found  for  the 
defendants,  viz.  that  the  lands  in  the  defendant's  nossession  were  exempt 
from  payment  of  tithes,  and  every  thing  in  lieu  thereot,to  the  vicar  of  Dnq^on 
cum  Askham. 

'    The  court  accordingly,  on  the  6tfa  of  May,  1 69 6>  ordered  and  adjudged,  that 
the  said  bill  be  dismissed. 

Enw.  Waxd. 
NicH.  Lechmbbb. 
Lit.  Powis. 
John  Blbncowx. 

H.  8  W.  3.    Scacc. 
Eachardv.  Browti  and  otiiers.    [  Dodd's  MS,  No.  71.  p.  183.(l3] 

THE  plaintiff  was  vicar  «f in  Svssex,  and  bmiglit  Us  bill  Snr  isnoH  Tithes  Bhall  be 
tithes,  and  amongst  otiiers  denunds  titbn  fior  tnrnips,  against  A.  &  B.nnd  paid  for  turnip* 
upon  the  proof  it  appealed  that  A.  had  ten  roods  of  turnips,  which  he  plucked  '^^'^  ^^**j!** 

(1)  In  the  report  of  thi»  case  in  No.  70.  The  report  of  the  case  m  No.  70  is  as  fol-  J*    ®  ^  ^^P* 

p.  103,  before  aDudcd  to.  (p.  578.)  it  will  be  low  :— "  Bill  bjr  vicat  of ,  in  Sussex,  for  Je  Daid  when 

aeen  that  it  varies  from  that  given  above  in  •mall  tithes  int.  al.  for  turnips,  against  A.  and  ^^^  ^^^p^. 

the  most  material  point,  vis.  that  tithes  should  B.,  on  the  proof  it  appeared  A.  had  ten  roods 

be  patd  for  the  turnips  not  severed.    Besides  of  tomips  which  he  plucked  up  and  earned 

{he  internal  evidence  afforded  bjr  the  case  it-  into  another  field  (I  suppose  in  same  pamh) 

self,  of  the  superiority  of  No.  71,  it  may  be  and  there  fed  his  cattle  and  hQp  on  them; 

added,  that  No*  70  is  in  English,  and  No.  71  B.  had  ten  roods  growiiu|  and  did  not  sever 

in  the  original  language  of  the  reporter :  the  them,  and  decreed  that  B.  should  pay  tithes 

vror^s  of  the  hitter  are  "  4  9«  ^-  fNwera  tnUl  for  the  turnips  because  not  severed.    Qucre, 

igtha  p.  im  turneppt  fuU  not  ievertd.**  and  see  DaM  v.  Tu/naU,  aOi,  578.  

Itp 
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up  and  earned  into  another  field,  and  there  fed  his  cattle  and  hogs  opon  theai, 
and  B.  had  ten  roods  of  turnips  growing  and  did  not  serv  them,.aiid  decreed 
that  A.  should  pay  tithes  for  the  turnips  severed,  and  that  fi.  should  p«y  do 
tithes  for  his  turnips,  because  not  severed.    Note,  24  Feb.  1697. 


Tr.  9  W.  3.  Cam.  Scacc. 

Harris  ▼.  Adge,    [Dodd's  MS.  No.  71.  p.  185.  No.  70.]  Rayn.  84. 

2  Gw.  560. 

Between  John  Harris^  Clerk,  Rector  of  Eattan  Gray,  in  WiltMre,  plaintiff; 

and  Joseph  Adge. 

Where  tithe  Ills  HpHE  plaintiff  in  a  tithe  bill  set  out  that  he  was  presented,  instituted,  and 
been  piid,  the  X  inducted  in  1683,  and  ever  since  continued  lawful  rector,  and  that  the 
S"'*i^'  ^  ""  defendant  had  occupied  twenty  acres  ever  since,  &c.  Upon  hearing  the  cause, 
mime  the  rind-  ^^  appeared  that  the  plaintiff  had  ever  since  officiated,  and  all  persons  bad  paid 
ins  of  the  arti-  ^^^^  tithes  except  the  defendant,  who  had  paid  for  two  years  and  then  Ibroove 
under  pretence  uie  defendant  did  not  read  the  articles,  6cc.  the  defendaot  in 
1697  got  a  new  presentation,  and  had  induction,  and  now  brought  his  btH 
without  taking  any  notice  of  his  new  title,  and  resolved, 

1 .  That  having  done  the  work  he  ought  to  have  the  wages,  in  such  a  case, 
and  that  the  court  will  presume  very  much  for  him  and  his  having  read  the 
articles  in  such  a  suit,  although  he  had  not  proved  it,  hut  on  the  contrary  there 
was  proof  that  he  had  anofessed  that  he  had  not  read  the  articles. 

2«  At  least  that  his  new  title  would  entitle  him  to  all  arrears  not^vithstand- 
ing  he  had  not  mentioned  his  title  in  his  bill,  for  it  appears  to  the  court,  here  is 
the  parson  entitled  one  way  or  another.    Decreed  to  account. 

The  court  presumed,  that  the  plaintiff  had  read  the  articles,  where  tithe  bad 
been  paid;  though  this  was  the  defendant's  defence. 


Tr.  9  W.  3.    B.  R. 
Godfrey  v.  Matthews.   [Comb.  4^7*] 

Spiritoal  ooart     TN  this  case  Holt  said,  the  ecclesiastical  court  cannot  try  a  modus,  though  the 
c^«*^*  original  suit  be  for  a  modus,  because  the  prescription  differs  ;   but  if  the 

the  pmcriptioD  9*^">°  ^  payment  or  non-payment,  then  they  may  proceed, 
divert;  but  if  the  qoestioii  be  whether  the  modna  has  been  pai^  or  not,  thej  may  trj. 


A  ptyment  for 
cowl  naving 
caJves  in 
lieu  of  tithes 
for  all  cows  and 
calves,  and 
herbage  and 

Eastureof 
inds,  is  ▼Old, 
for  a  ffUNftit  for 
one  species  can 
be  no  ground 
for  tLmodutdt 
nend/Bcmando 
as  to  another. 
A  custom  to  pay 
certain  soins  for 
ive  cows  having 


Tr.  9  W.  3.    C.  B. 

Norton  ▼.  Brigs.  [1  Raym.  242.]  Sl^utw.  1043.(1)    Morton  v.  B. 

2Gw.56l. 

A  PROHIBITION  was  granted  to  suit  for  tithes  of  cows,  calves,  heibage, 
and  pasture,  upon  suggestion  of  a  custom,  that  every  parishicmer  from  time 
whereof,  &c.  had  used  to  pay  for  every  cow  having  a  cau  one  penny,  for  every 
cow  not  having  a  calf  one  penny  half-penny,  as  far  as  five  cows,  and  ibr  tsf^ 

(1)  The  modus  is  thus  laid  in  the  pleadings  in 
Lntw. :  "And  whereas  also,  in  the  parish  afore- 
said, there  is,  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  has  been 
a  custom  or  modiu  dtcvmandi,  viz.  that  every 
tenant  of  lands  within  the  parish  aforesaid  who 
has  held  and  occupied  any  pasture  lands 
within  the  parish  aforesaid,  and  the  bounds, 
limits  and  titheable  places  thereof,  has  paid, 
and  for  time  whereof  &c.  has  been  used  to 
pay  to  thf  vicar  of  the  vicarage  aforesaid  for 


the  time  being,  three  halfpence  for  every 

having  a  calf  up  to  the  number  of  five  cows,  and 
for  five  cow«  having  calves  Ss.  4tf.,  for  six  co«a 
having  calves  2s.  8cf.,  and  for  every  cow  not 
having  a  cdf  Id.  in  full  satisfaction  of  all  and 
singular  the  tithes  of  cows,  calves,  lierbagea 
and  pasture  whatever  of  the  tenants  of  lands 
within  the  parish  afiiresaid,  and  for  every 
milch  cow  id.  in  full  satisfoction  and  pay* 
ment  of  all  and  singular  tithes  of  milk." 

OOWS!^ 
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eofWs,  one  ihiUing  and  three-pence,  and  for  six  tows  two  shillings  and  supence^ 
and  for  ten  cows  two  shillings  and  eight*pence,  m  plend  iotufactume  onmium  de^ 
dmarum  vaccarum  et  vkvlorum,  et  kerbagu,  et  poitura.    The  plaintiff  declared 
in  attachment  upon  this  prohibition,  and  upon  trayerse  of  the  custom  a  verdict 
was  found  for  the  plaintiff  in  the  prohibition.     Upon  which  LiUwiche,  Serj.  calTesTtixcows 
moved  in  arrestof judgment  in  Easter  term  last  past,  1 .  That  this  custom  was  void,  having  calves, 
for  it  is  laid  to  be  a  discharge  of  tithes  of  all  cows,which  is  not ;  for  nothing  is  laid  ^^,  ^^  <^^>  . 
for  the  tithe  of  the  seventh,  eighth,  and  ninth  cows,  and  paymrtit  for  the  sixth  ^JSwdorfor'" 
cannot  be  payment  for  the  seventh,  &c.  2.  This  cannot  be  a  discharge  of  the  ^u  cows  having 
tithes  of  herbage,  and  agistment,  for  tithes  of  one  thing  cannot  be  a  discharge  of  calves,  Is  Toid; 
tithes  of  another,  and  tithes  are  payable  of  both ;  then  since  the  custom  is  laid  en-  for  there  is  no 
tire  it  is  void  in  the  whole.  3  Cr.  446. 475.     And  of  this  opinion  was  the  whole  P»jmcntforanj 
court;  and  therefore  judgment  was  arrested  and  a  consultation  granted,  unless  "hc"na' teaTnor 
€»u8e  should  be  shewn  this  Trinity  term.    At  which  time  Serjeant  Lecinz  when  the  num- 
moved,  that  the  prohibition  should  stand,  because  it  appears  here  that  there  is  her  eiceeds  ten. 
a  custom,  and  then  the  spiritual  court  has  no  jurisdiction  to  proceed ;  and  Tax  by,  Ch.  J. 
therefore  variance  in  case  of  a  modus  will  not  hurt,  but  the  prohibition  shall  ""^  **"*  **^hL 
stand,  because  it  appears,  that  the  spiritual  court  has  not  Jurisdiction  j  and  when  ^a^^rmath 
they  have  not  jurisdiction  the  Common  Pleas  cannot  allow  them  to  proceed,  dtjwe,  and 
Scd  non  allocatur.    For  per  curiam  the  question  is  here,  whether  a  modus  be  therefore  it  Is 
good  or  void.    If  the  modus  be  void  the  spiritual  court  has  jurisdiction  j  and  ^^  fo™  ^o  *«y 
the  modus  is  void  for  the  reasons  given  before.    Then  Levmz  moved,  that  JjJ^JU^J^ 
though  the  custom  was  void  for  part,  yet  it  was  good  for  one,  two,  three, four,  tidiMofid^er- 
and  five  cows,  and  therefore  he  prayed  that  the  consultation  should  be  granted  math  in  consi- 
only  for  that  part  which  is  void,  and  that  the  prohibition  should  stand  for  the  deration  of 
residue.    And  by  this  he  said,  that  a  man  might  have  a  modus  for  five  cows,  "wkingthefor- 
and  then  for  the  residue  he  shall  pay  tithes  in  specie.    And  the  court  agreed  jJI^,  foJ^^J*^ 
the  case  put  by  him,  but  said,  that  in  the  principal  case,  the  custom  was  entire  arepajableonly 
for  all  cows,  and  therefore  if  it  was  ill  in  part  it  was  ill  in  the  whole ;  and  a  of  things  mmel 
consultation  was  grantee^  as  to  aU.   In  this  case,  Tbbbt,  Ch.  J.  said,  that  tithes  ^  cufwroMvoa- 
are  not  payable  for  aftermath  dejure,  and  therefore  it  is  but  form  to  lay  a  cus-  '^'* 
torn  to  be  discharged  of  tithes  of  aftermath  in  consideration  of  making  the  for- 
mer mowing  into  hay,  for  tithes  are  payable  only  of  things  semel  in  anno  reno^ 
vantihu.    See  contrd  1  Roll.  Abr.  640.  pi.  1 1.  Parson  of  StanfieUfs  case. 

M.  9  W.  S.  Scacc.     Anon.  [1  Freem.  334.]  2  Gw.  562,. 

TN-a  cause,  where  a  parson  preferred  a  bill  for  tithes,  these  points  were  held  i.No  tithe  is  doe 
-*-  by  the  judges :  for  hop  poles 

1.  Where  the  parson  had  tithe-hops,  no  tithes  should  be  paid  for  the  poles  ^^^^  <||^lr 
which  were  used  in  the  hop-yard.     And  a  question  arose,  whether  the  parson  ^n^A^  I  n  i^ 
should  have  tithes  of  the  bark  of  the  poles,  the  bark  beine  sold ;  and  by  Lech-  p'^|^  ^f  f„^* 
MBBB  he  should.     But  the  chief  baron  and  the  others  e  contrd,  for  the  poles  spent  to  dry 
being  privileged,  the  bark  shall  be  so  too.  hops. 

2.  That  for  fuel  spent  in  fire  to  dry  the  hops,  tithes  should  be  paid ;  because  ^-  Tithes  ought 
the  narson  had  no  benefit  by  that,  the  tithes  being  paid  before  they  were  J^iJ^ife^nth 

^^O-  part  can  be  se- 

3.  That  tithes  ought  to  be  paid  as  soon  as  the  tenth  part  can  be  well  severed  vered  from  the 

from  the  nine,  if  there  be  no  custom  to  the  contrary ;  and  so  it  is  for  com  and  nine,  and  for 
hay,  as  soon  as  it  is  made  into  shocks  or  cocks.  *^°™  and  hay  as 

That  for  wood  employed  to  hedge  or  fence  com,  where  the  parson  had  tithe-  ^l^cfn'to" 
com,  no  tithe  shall  be  paid  |  and  it  was  said  to  be  a  general  rule,  that  no  tithes  shocks  or  cocks. 
shall  be  paid  for  any  thing  per  quod  dedmajiunt  uberiores,  4.  When  the 

5.  Whether  tithes  shall  be  paid  for  foel  spent  in  the  house,  where  there  is  pjwon  has  tithe 
no  custom,  they  said  they  should  not  determine,  it  being  no  point  in  this  case  j  ^f  ^^"^J^^o 

*"^  fence  it.    No 
tithe  of  any  thin|  whereby  tiie  tithes  are  increased.    5.  Qiuerv,  Whether  tithe  shall  be  pud  of  fuel  consumed  in 
the  house.    6.  Wood  land  converted  into  tillage  is  not  barren  within  t  Ed.  6.  but  only  such  land  as  before  pro- 
>duced  no  benefit  to  the  owner.    7.  No  tithe  is  due  for  involuntary  rakings,  not  fraudulent    8.  The  parson 
cannot  joittfy  coining  to  set  out  tithes  mthout  the  consent  of  the  owner. 
VOL.  I.  B  B 
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1697'.        ahd  there  being  opinions  both  ways,  1  Cro.  113.  was  cited  at  thebar,  lliit 
^^^*v^^       such  fiiel  shall  not  De  discharged  without  a  custom. 

6.  That  land  where  wood  grew,  and  wtts  stocked  np^  and  eonverted  into  ^ 
'    lage,  is  not  sudi  barren  land   as  ought  to  be  exempted  from  payment  o# 

tithe ;  but  only  such  is  intended  barren  land,  which,  before  the  plooghing,  pro* 
duced  no  profit  to  the  owner. 

7.  That  for  rakings  of  com  no  tithe  was  payable,  if  they  were  involuntary ; 
but  if  there  were  any  fraud  in  leaving  more  than  was  necessary,  that  tithe  should 
be  paid. 

8.  That  the  parson  could  not  justify  his  coming  to  set  out  tithes  without  the 
consent  of  the  owner,  because  by  the  statute  of  £dw.  6.  the  owner  is  to  set  out 
his  tithes,  and  if  he  do  not,  he  is  liable  to  tbe  penalty  of  the  statute. 

Tr.  9  W.  3.  Scacc.  Peirson  v.  Hoskerton.  [1  Wood,  S80.] 

Lincolnshire,  21st  June,  1697. 
An  iBtut  direct-  fTIHE  plaintiff,  as  farmer  of  the  impropriate  rectory  of  Ifolbeach,  in  the 
^  **i!!7''^  county  of  Lincoln,  claimed  the  tithes  of  wool  and  lamb  arising  therein ; 

costom  to  set^ut  *^^  stated,  that  the  lambs  yeaned  and  brought  forth  in  the  said  parish  were 
tithe  lambfl  on  not,  according  to  the  usual  course  of  husbandry  there,  fit  to  be  weaned  and 
LMBmas^day.  taken  from  their  dams  be£»re  the  first  day  of  August  yearly,  or  near  about  that 
In  a  question  time  |  that  the  defendant,  since  the  twenty-ninth  of  March,  1691,  pccupied 
between  the  ^  ^  ^^^  enjoyed  meadow  and  pasture  ground,  and  kept  sheep  thereupon,  nom 
propriatoranda  which  he  had  yearly  lambs,  and  from  which*  he  clipped  and  shore  wool,  for 
parishioner,  for  which  he  ought  to  have  paid  tithes  to  the  plaintiff  at  the  usual  time  of  tithing 
tithes,  any  im-     thereof. 

propnator  re-  j]je  defendant  said,  that  for  many  years  before  the  plaintiff  was  fiarmer«  the 
iu^%u  order.  P*"shioners  generally  compounded  for  their  tithes,  and  therefore  the  customary 
•d  by  the  court  ^^^  ancient  way  of  tithing  of  lambs  had  been  greatly  neglected  and  altered  ;  that 
tobeajnstcanse  the  ancient  customary  time  of  setting  out  and  delivering  tithe  lambs  there  was 
of  clialienge.       qd  or  about  May-day,  and  they  were  usually  paid  at  dipping-day,  which  is 

generally  about  Midsummer-day. 

The  plaintiff  replied,  and  thereby  abridged  the  demands  of  his  bill,  and 
only  proceeded  for  the  tithes  of  the  defendant's  lambs  in  the  year  1695,  whidi 
he  insisted  ought,  by  the  custom  of  the  said  parish,  to  be  set  out  and  paid  at 
Lammas-day,  and  not  at  shearing-day,  or  any  other  time  before  LunsMft-day ; 
and  discharged  the  defendant  of  all  other  demands  in  the  bill. 

The  defendant  rejoined,  and  said,  that  tithe  lambs  were  not,  by  custon 
of  the  said  parish,  to  be  set  out  at  Lammas-day,  but  at  clipping  time. 
Upon  reading  several  depositions  on  both  sides,  an4  on  aebate. 
An  issue  was  directed  to  try,  "  Whether  there  be  a  custom  within  the  parish 
''  of  Holbeach  that  tithe  lambs  ought  to  be  set  out  and  paid  at  Lanunas-day, 
''  and  not  before  ?**  to  be  tried  by  a  special  jury ;  and  if  any  impropriator  be 
returned  upon  the  said  jury,  it  is  to  be  allowed  a  just  cause  of  challenge. 

On  the  said  trial,  a  verdict  was,  upon  full  and  long  evidence,  given  for  the 
defendant,  ''  That  there  is  not,  nor  time  out  of  mind  has  beeSo,  a  custom 
within  the  parish  of  Holbeach,  that  tithe  lambs  arising,  renewing,  and  hap- 
pening within  the  said  parish,  should  be  set  forth  and  paid  for  upon  the  first 
day  of  August,  called  Lammas-day,  and  not  before  the  same  day." 
The  court  accordingly  ordered  and  decreed  the  defendant  to  pay  to  the 
plaintiff  fourteen  shillings,  for  the  value  of  the  two  lambs  in  question,  accord- 
ing to  the  defendant's  tender  in  his  answer ;  but  as  to  all  the  other  demands, 
and  the  custom  alleged  and  mentioned  in  the  said  bill,  it  is  further  ordered, 
that  the  said  bill  shall  be  dismissed  with  costs,  to  be  taxed  by  tbe  depaty- 
remembrancer  of  this  court. 

£nw.  Ward. 
N.  Lechmbrb. 
Littleton  Powis. 
J.  Blencqwr. 

H.  9 
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H  9  W^-  3    Scacc.  1697.i 

Id^fiM  V.  Emickm^.  [Dodd's  MS.'  No.  70.  p.  104*  No.  71.  p.  182.]      ^— s^^^ 
2  Gw.  560.  Rs^n.  83.  3  Born  Ecc*  L.  412. 

THKBE-FENCE  a  lamb,  adjadged  a  void  modus,  being  too  rank  ^  the  Modms  of  tkree- 
court  refused  to  direct  an  issue  to  try  the  modus,  because  void.  pence  for  a  lamb 

The  court  held  the  modus  could  not  be,  for  that  a  lamb  war  not  then  worth  ^,!^; '  !^h"° 
. vMi-  *    •  •      %    .  /  issue  airecieo, 

two  sniUings  and  six-pence  in  that  country.  because  avoid 

TffE  plaintiff,  as  rector  of  Chiddingfield,  in  Surry,  brought  his  bill  against  modut;  bat 
the  defendant  for  tithe  lambs }  the  defendant  insists  that  there  was  a  modus  for  Dodd  thought  it 
all  lambs  sold  before  St.  Mark's-day  of  three-penc6  a  lamb,  and  tithe  lamb  in  &^' 
kind  for  the  rest  -,  and  upon  re-hearing,  the  court  were  of  opinion  that  three- 
pence was  too  great  a  sum,  and  therefore  could  not  be  a  modus,  for  anciently 
a  lamb  could  not  be  worth  two  shillings  and  six-pence,  and  then  the  three- 
pence is  at  least  tithe  in  kind,  and  decreed  tithe  in  kindj  which  to  me  {Dodd) 
seemed  hard.    Nota,  the  custom  was  not  very  clearly  proved  :  but  the  court 
would  not  direct  an  issue,  for  they  said  it  was  a  void  modus.    Also  the  Chief 
Baron  said,  that  it  was  odd  to  have  tithe  in  kind  after  St.  Mark*s-day,  and  a 
modus  for  lambs  sold  before.    But  it  seems  to  me,  (Dodd)  that  there  is  clear 
reason  for  it  3  and  also  that  the  modus  is  good.(l ) 

(1)  It  viU  appear  fimn  a  meiiiorandiiiD,  *'  make  mc  a  %arou  of  the  Ezcbequer,  or  a 

p.  169.  that  the  opinion  of  the  reporter  was  "  Judge  of  the  Common  Pleas,  upon  the  pre- 

entitled  to  some  weight  at  that  time.  '*  sent  vacancy*  hy  the  death  of  J.  Powell, 

"  Mich.  T.  8  W.  1696.  Saturday,  the  7th  "  with  many  kind  expressions.    I  was  sur- 

"  Not.  I  received  a  message  from  the  Lord-  '*  prised  at  the  thing;  but,  upon  considertition, 

**  Kcep«r  to  attend  him  next  morning,  which  '*  excused  myself,  and  durst  not  accept  it." 
"  I  did*    He  very  honourably  proposed  to 

M.  9  W.  3.  Scacc.  Pook  and  Draper  v.  Osbame.  [Dodd's  MS.  180.] 

A   TITHE  bill,  wherein  the  plaiatifT  sues  both  defendants  for  all  tithes.  Where  two  de- 
•"■  Draper  answers,  and  insists  upon  a  non  dedmoMdo  for  tithe  herbage  in  the  fc°donis  put  m 
hundred.    Osborne  answers  by  hersdf,  and  says  she  had  no  unprofitable  cattle,  J^^  j^n^d'hT" 
but  if  she  had,  yet  there  is  a  non  decimando  in  the  hundred  -,  and  says  she  had  interrogatories 
a  plot  of  meadow,  which  was  compounded  with  the  plaintiff  for  six  shillings ;  and  examina- 
the  plaintiff  replies^  and  ti^es  out  a  commission,  and  both  the  defendants  join  tions,  the  court 
in  the  interrogatories  and  examinations,  that  not  titheable  in  the  hundred,  &c.  ^??'^"°'  '^l^* 
The  eonrt  condemned  Draper  in  tithe  herbage,  and  Osborne  in  ei^t  shiUings  [hoogh^tbey "' 
for  hay  only,  and  ninety  pounds  costs  taxed ;  and  Osborne  only  serred.    I  were  several 
moved  the  court  to  separate  the  costs,  for  they  wexe  several  causes,  and  dif-  causes  and  dif- 
ferent duties  decreed  j  and  though  Osborne  had  insisted  that  no  tithe  herbage  ferent  duties  de- 
was  due  by  the  custom,  &c.  yet  that  she  had  no  herbage  j  but  the  court,  upon  ^^^^'  Q«*«** 
debate,  would  not  separate  the  costs,  though  I  (Dodd)  cited  them  lister  v. 
Cape  and  Salmon,  where  it  was  so  done,  25th  Nov.  4  W.  &  M.  in.  this  court, 
but  the  court  notwithstanding  would  not  do  it.     Quare* 

H.  9  W.  3.  B.  R. 
The  King  v.  Sanchee  and  Tipper.  [1  Ld.  Raym.  323.] 

Holt,  657.     12  Mod.  165. 

SANCHEE  and  others,  quakers,  were  cited  into  the  ecclesiastical  court,  to  ,  1.  The  remedy 
answer  there,  upon  their  solemn  affirmation,  &c.  concerning  Uthes  with-  ^^  ****  spiritual 
held  by  them  from  the  parson  of  the  parish  ;  and  for  not  answering,  the  com-  contumacious 
missary,  according  to  the  statute  of  27  Hen.  8.  cap.  20.  certifies  their  con-  qoakers  under 

tumacy  27  H.  8.  c.  20. 
is  not  taken  awav  by  7  &  8  W.  3.  c.  34.  which  gives  a  remedy  in  the  temporal  courts.  X.  Where  a  statute 
gives  a  remedy  m  the  temporal  court  for  what  was  before  suable  in  the  spiritual  court,  its  jurisdiction  is  not 
taken  away,  unless  the  sUtute  alter  the  offence,  and  make  it  of  higher  degree.  3.  A  pension  payable  out  of  a 
parsonage  (even  In)  lay  hands  may  be  sued  for  in  the  spiritual  court,  though  a  writ  of  annuity  lies  also  for  it  at 
tonnKm^law. 

a  r2 


V. 

SAKGHEB  AND 
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1597.  tumacy  to  two  justices  of  peace,  by  whose  warrant  they  were  sdsed,  uid  com' 
THE  KINO  mitted  to  prison  ;  and  being  brought  by  habeat  corpus  into  the  King's  bench, 
Mr.  Robert  Eyre  moved,  that  they  might  be  discharged.  Because  the  pew 
act  concerning  the  affirmation  of  quakers  gives  the  parson  a  remedy  to  recover 
such  tithes  by  distress,  by  virtue  of  a  warrant  ot  a  justice  of  peace ;  thea 
where  a  statute  gives  remedy,  the  jurisdiction  of  the  spiritual  court  is  taken 
away,  unless  it  be  saved  by  Uie  same  statute.  5  Co.  73.  b.  Jones,  320.  And 
he  cited  several  statutes,  where  the  jurisdiction  of  the  spiritual  court  was  sared, 
as  23  Eliz.  cap.  1 .  1  Eliz.  cap.  2.  In  the  same  manner  in  the  statute  against 
usury,  3  Inst.  152.  2  Inst.  657.  And  from  thence  he  inferred,  that  it  was  the 
opinion  of  those  parliaments,  that  the  spiritual  jurisdiction  would  have  been 
taken  away  by  these  acts,  if  it  had  not  been  saved  by  them.  But  per  curiam 
this  last  act  seems  to  be  only  an  accumulative  remedy,  and  not  to  repeal  the 
act  of  Hen.  8.  And  in  many  cases  the  common  law  and  ecclesiastical  courts 
have  concurrent  jurisdiction :  as  if  a  pension  be  payable  out  of  a  parsonage 
by  prescription,  die  remedy  for  this  is  either  in  the  spiritual  court,  or  annuity 
lies  for  it  at  common  law ;  though  Coke  says  the  contrary  in  his  second  in- 
stitute in  his  comment  upon  the  statute  de  drcunupecte  agatU,  But  where  the 
nature  of  the  offence  is  altered  by  a  statute,  and  ^  new  penalty  inflicted,  then, 
after  the  party  has  been  tried  at  common  law  and  condemned,  the  ecclesiastical 
court  should  not  proceed  against  him.  As  if  a  man  be  convict  at  conunoo  law 
for  having  two  vnves,  or  has  been  adjudged  the  reputed  father  of  a  bastard 
son,  &c.  But  then  Northby  took  exception  to  the  return,  because  it  is  said, 
that  Sanchee,  &c.  were  imprisoned  for  contempt  in  a  suit  for  detention  of 
tithes,  or  other  ecclesiastical  duties }  and  it  ought  to  i^pear,  from  which  the 
suit  was,  specially.  For  though  the  statute  that  gives  this  remedy  is  in  geiienl 
words,  yet  in  the  return  the  cause  of  imprisonment  ought  to  be  certainly  ex- 
pressed, to  the  end  that  it  may  appear  to  the  court,  that  it  was  an  ecclesiastical 
duty,  for  which  they  were  imprisoned.  And  of  this  opinion  was  the  whole 
court ;  and  therefore  the  quakers  were  discharged  out  of  custody. 

H.  9  W.  S.  Cam.  Scacc. 
Edge  V.  Oglander.  [Dodd's  MS.  1£9.]  2  Gw.  536.  Bunb.  301. 

1  Wood,  288.   Ray.  71. 

Amoduiof  32.    nESOLVED,  that  8/.  was  a  legal imNlttf  for  a  farm  at  Pancras,  in  Sossex; 
fora&rmof 80<.  Xl/  the  farm  waa  about  80/.  per  anmm,  the  tithe  about  16/.  per  amuum,  hot 


ffMdttfmav  be  ^  •omctimcs  not  so  much.  Note,  the  modus  was  decreed  by  consent  of  the  par- 
better  than  the  ^"'  seeing  the  opinion  of  the  court.  But  Lbchmsrb  said  it  was  too  big; 
dthe.  the  other  Barons  said,  the  modus  may  be  better  than  the  tithe,  and  yet  good. 

Tr.  low.  3.  B.R. 
1698.  Gardner  v.  Roath.    [^  Salk.  548.   12  Mod.  196.]  7  Mod.  137. 

^^^"^  12  Mod.  207.   Pool  v.  Gardner. 

Where  it  ap-  XE^^HERE  it  appears  in  the  libel,  or  by  the  proceedings  in  the  cause,  thai 
jBean  apon  the  ▼  v  ^^  conusance  of  the  case  does  not  belong  to  the  spiritual  conrt,  a  prohibi- 
^  tih  ^irltaal  ^^^°  °^^  ^  moved  for  and  granted  after  sentence ;  and  this  holds  in  all  cases,  but 
coorthMnot"'  where  one  is  sued  out  of  his  diocese ;  for  there  if  he  do  not  take  advantage  dF 
oonusance,  pro-  It  before  sentence,  he  shall  not  have  a  prohibition  after  sentence ;  the  reason 
hibitxni  will  be  is,  because  the  cause  belongs  to  the  spiritual  court ;  and  though  it  does 
granted  after  not  belong  to  that  spiritual  court,  it  belongs  to  some  other,  and  not  to  the 
JSd^Itf  a  ""*"  King's  temporal  coort.— [&/iteW.] 

Modus  vault  be 

proved  within         A  PROHIBITION  was  granted  in  a  suit  of  tithes,  on  a  suggestion  of  a  modm; 

sU  months.         and  consultation  was  prayed,  because  they  had  not  proved  their  suggestion. 

And  per  curiam,  Supposing  the  plaintiff  had  deoared  in  a  prohO>ition,  and 

the  defendant  had  pleaded  thereunto,  yet  the  suggesti<Hi,  by  force  a£  the  staL 

must  be  proved  within  six  months.    But  then  the  suggestion  is  enteied  oo  the 

rail. 
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roll,  and  for  that  the  roll  must  be  brought  into  court,  that  it  may  be  seen 
whether  there  be  a  proof  thereon  or  no.  After  which,  it  appearing  no  proof 
had  been  made,  a  consultation  was  awarded. — ^Modern  Rep,"] 


M.  10  W.  3.  B.  R. 
HiU  V.  Vaux.  [1  Ld.  Raym.  358.]  Holt.  67«.  2  Salk.  656.  Carth.  46l.  ^  custom  to  tet 

MOTION  was  made,  that  the  King's  bench  would  grant  a  prohibition  to  <*"*  [^  '^jj^'® 
the  spiritual  court,  where  the  ddendant  Vaux  libelled  against  the  plain-  Sbe  9S1  day  of" 
tiff  for  tithes  of  milk.    And  it  was  grounded  upon  a  suggestion  of  a  custom,  ^^y^  atn^ht, 
that  every  inh^itant  in  the  parish,  who  kept  cows  there,  had  used  time  and  on  the  loth 
whereof,  &c.  to  set  out  the  whole  meal  of  milk  upon  the  ninth  day  of  May  at  ^y  of  May,  in 
tiight,  and  upon  the  tenth  day  of  May  in  the  morning,  et  super  quemlibet  unum  *«  morning,  and 
dim  tunc prosim^  seauentem,  until  one  lamb  yeaned  the  next  year  following  ^^[hdartili'a 
shoold  be  heard  to  bleat  there  >  and  the  milk  set  out  in  such  manner  the  vicar  iamb  yeaned  in 
for  the  time  being  had  used  to  send  a  servant  to  bring  to  him ;  and  that  was  the  parish  in  the 
In  satisfection  of  all  tithes  of  milk.     And  a  rule  was  made  that  a  prohibition  neityearfollow- 
should  be  granted,  nid  causa,  &c.     Upon  which  Wright,  King  s  Serjeant,  at  y|j^/Jj|J*J*'Juk 
the  day  appointed,  argued,  that  the  rule  ought  to  be  discharged  ;  because  un-  to^  sent  foTby 
reasonable  customs  are  void.    Hob.  175.    Topsail  ^  Ferrers,  329.  Barkery,  the  vicar)  in 
Cocker,(\)     Then  this  custom  is  unreasonable,  because  it  forces  the  parson  to  satisfaction  of 
send  for  the  milk  where  it  is  milked  j  and  then,  if  it  be  a  great  parish,  he  •!!  tithes  of  milk, 
must  keep  more  servants  than  his  vicarage  will  sustain.    And  in  Raym.  277.  'f  *?***  th^°'«rt 
Dodd  y.fngleton,(2)  it  is  held,  that  tithe  milk  ought  to  be  Drought  to  the  parson's  of  the^year^in 
house.    And  of  this  opinion  was  Rokbby,  J.     But  Holt,  Ch.  J.  contrd.  For  which  the  modus 
(by  him)  if  a  parishioner  set  forth  a  custom,  to  pay  the  tithes  to  the  parson  is  payable  it 
at  bis  house,  tnough  he  prescribes  to  pay  them  in  kind  3  this  will  be  a  good  8^*^*  ^^^  parson 
custom.    And  for  that,  he  cited  the  opinion  of  Popham,  Ch.  J.  3  Cro.  609.  S^[|J^hich*  he 
Austin  V.  Lucas,{3)  where  he  says,  that  a  prescription  to  pay  to  the  parson  the  ought  to  have 
tenth  quart  of  milk  at  the  parson's  house,  would  be  a  good  modus.    And  per  thioogh  the 
Holt,  the  resolution  in  Raym.  277.  is  an  equitable  resolution,  founded  upon  whole  year  ^  and 
the  usage  of  the  neighbouring  pari8hes.(4)  See  Pahn.  341.  381.  Wiseman  v.  »  man  cannot 

Denk^(5)  ^  ^^  KSTe^ST/ 

2.  Wright,  King's  serjeant,  argued  that  this  custom  is  a  plain  prescription  thing,  but  ought 
in  non  dedmando  for  a  great  part  of  the  year.    For  the  prescription  is  in  truth  to  to  prescribe  to 
pay  less  in  the  compass  of  the  whole  year  than  a  t^nth  part.    And  then  no  cus-  PV  ^'d®.  other 
torn  is  good  to  pay  the  same  thing  in  kind,  unless  it  oe  to  be  paid  in  a  more  ^^^^gj^^'cn  ^ 
beneficial  manner  than  that  which  the  law  prescribes.   3  Cro.  609.  2  Cro.  47.  j^  ^„^  ^tr 
1  Mod.  229.  Moor  v.  Field.  1  Anders.  1 99.(6)    But  where  there  is  some  alteration  manuer  than  the 
in  the  payment  of  that  which  the  law  appoints  for  the  advantage  of  the  parson,  law  prescribes, 
though  die  advantage  be  small,  yet  the  custom  shall  be  good.  Hob.  250.  ^  '^"^  ^^^  P"^ 

But  against  this  Coniers,  King's  counsel,  argued,  that  the  custom  was  good :  Jl";^"  h^"^* 
for  (by  him)  the  usual  time  for  ceasing  from  this  payment  in  this  parish  is  the  (j^,  j,  ^^  ^[^^ 
middle  of  March  ;  for  being  in  Lincolnshire,  there  are  no  lambs  yeaned  before  a  parishioner  is 
that  time.    Then  for  the  days  in  which  the  parson  is  deprived  of  the  tithe  not  obliged  to 
which  the  law  gives  him,  he  receives  very  great  recompense,  in  receiving  the  ^^^7*^  {***  ^^ 
whole  meal  of  milk  every  ninth  day,  when  the  cows  give  more  milk  than  they  Jhe  TicmKc!.' 
do  in  March  and  April.     And  he  cited  the  case  of  Lee  v.  ColUns,  1  Roll.  Abr.  boose or^e 
648.  C.  3.  where  it  is  said,  that  it  is  a  good  modus  for  tithes  of  eggs,  to  pay  chnrch-porcb, 

bat  only  to  set 

(1)  Anti,  p.  391.  chequer,  in  the  case  of  Dod  v.  JngleUnu-^  them  oat;  and 

m  Ante,  p.  516.  [Kaym.  ff7,']-^Anti,  p.  516.)  therefore  if  this 

(3)  Antip  p.  142.  And  Holt,  Ch.  J.  said,  that  a  parishioner  had  been  the 

(4)  In  the  debate  of  this  case,  a  question  is  not  obliged  so  to  do  of  common  right,  bat  ftufdui  it  would 
arose,  whether  it  had  been  a  good  modut  if  it  only  to  set  tliem  oat ;  and  that  therefore  if  ^^y^  i^cen  good, 
had  been  alleged  that  the  delivery  had  been  this  had  been  in  the  modiic,  it  woold  have  and  that  the  case 
At  the  ncarage-house,  which  depended  on  this  made  it  a  good  one  ;  and  that  the  case  of  of  Dod  ▼.  IngU" 
question,  whether  the  parishioner  of  common  Dod  v.  hgleton  was  a  mere  equitable  decree,  ^^  ^^  a  roef« 
nght  is  obliged  to  deliver  his  milk  tithes,  guided    by  the  custom  of  the  neighbouring  equitable  de- 
eithcr  at  the  Ticarage-hoose  or  church-porch,  parishes. — [HoU,  Modem  Rep.]  cree,  guided  by 
•s  was  adjudged  in  the  equity  side  of  the  £x-          (5)  Anii,  p.  3f8.  Ihe  custom  of 

(6)  Ante,  p.  511.  ibenei^hbour. 

in  ing  parishes. 
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1698.  in  L^nt  tbirty  eggs  for  all  tithes  of  eggs.  Sed  non  aUocatut.  For  (per  tciem 
litzLih  VAux.  curiam)  the  custom  is  ID,  and  it  is  a  plain  -non  decunando.  For  suppose  a  lamb 
bleats  there  at  the  end  of  December,  or  at  the  beginniog  of  January^  the  panon 
shall  lose  tithes  for  four  months  and  more.  Then  a  man  cannot  prescribe  to 
)ay  less  of  the  same  thing,  hut  ought  to  prescribe  to  pay  some  other  thing  in 
^eu  of  it,  or  to  pay  it  in  some  other  planner  than  the  law  prescribes.  And 
per  Holt,  Ch.  J.  this  does  not  resemble  the  case  of  the  thirty  e^s  in  Lent: 
for  there  the  custom  hinds  the  parishioner  to  the  payment  of  so  many  at  that 
time,  and  whether  he  has  hens  or  not,  he  is  obliged  to  it  ^  so  that  be  maybe 
obliged  to  buy  eggs  to  pay  the  parson ;  and  that  makes  it  a  good  custom.  But 
if  the  custom  was  that  he  should  pay  thirty  eggs  of  hb  own  hens,  the  costom 
would  be  ilh(2)     The  rule  for  the  prohibition  was  dischai^ed. 

(3)  The  case  of  thirty  egg?,  in  Ilea  of  ail  other  manner,  to  that  the  parson  has  a  beoc£t 

eggs,  was  cited,  1  Ro,  Ah,  648.  651.    Et  per  by  It.    3  Cro.  609.   2  Cro.  47.    1  And.  799. 

curiam.  A  rnodta  to  pay  one  thing  for  another.  Mod.  229.  Hob.  S50.   Raym.  277.  3  Doistr. 

or  a  part  of  the  same  thing  in  another  man-  326.    As  to  Che  case  of  tho  thirty  eggt,  be  is 

ner,  may  be  good  ;  bat  a  prescription  to  pay  boand  to  pay  that,  whether  he  baa  hena  or  M, 

part  of  the  very  tUng  that  is  tithe,  ean  never  and  he    must   pay  it  at  a  cettain 

be  a  good  modiUf  unless  payable  in  some  [Salheld.'] 


A  modus  sug- 
gested must  be 
proved  within 
six  months,  or  a 
consultation 
shall  go.  Where 
a  consultation 
had  been  grant- 
ed for  default  of 
proving  a  modus 
suggested,  in 
proper  time  and 
not  upon  the 
merits,  a  second 
prohibition  was 
granted  after 
sentence,  upon 
payment  of  dou- 
ble costs,  accord- 
ing to  the  Stat 


If  a  person  live 
In  tlie  diocese  of 
York  and  there 
subtract  tithes 
for  land,  and 
afterwards  re- 
move and  in- 
habit in  another 
diocese,  yet  he 
may  be  hbelled 
against  in  the 
soiritual  court  of 
York, 


M.  10  W.  3.  B.  R.  Pool  V.  Gardner.  [Carlh.  463.] 

A  PROHIBITION  was  granted,  Jrmo  9  Will.  3.  to  stay  a  suit  in  the  ood- 
sistoiy  court,  at  Wells^  for  tithe  hay  and  seed  of  clover-grass^  upon  a 
suggestion  of  a  modui  to  pay  4d.  per  acre  for  all  upland  meadows^  which 
modus  was  pleaded  hdow,  and  depositions  taken  there. 

And  in  Trinity  tenn,  Anno  10  Will.  3.  this  court  was  moved  for  a  oonsuha- 
tion,  hecause  the  plaintiff  in  the  prohibition  had  not  proved  this  mot&is  within 
six  months  ;  and  thereupon  a  consultation  was  awarded^  and  then  the  spiiitaal 
court  proceeded  to  sentence  against  Pool. 

And  now  it  was  moved  for  a  new  prohihition,  because  the  consultatioii  was 
awarded  for  default  of  proving  the  modus  in  time,  and  not  upon  the  merits  of 
the  cause>  so  not  within  the  statute  of  £dw,  3.  hv  which  it  is  enacted,  that  no 
prohihition  shall  he  allowed  after  consultation  duly  granted^  so  that  the  matter 
in  the  lihel  is  not  charged. 

And  the  court  was  of  this  opinion  -,  whereupon  a  prohihition  was  granted 
upon  payment  of  double  costs,  according  to  the  statute^  though  it  was  strongly 
opposed,  because  after  sentence. 

M.  10  W,  3.  C.  B. 
Machin  v.  MouUon.  [1  Ld.  Raym.  452.  534.]  ^  Salk.549.  3  Salk.  9a 

5  Mod.  451.  12  Mod.  252. 

MR.  BRIDGES  moved  for  the  discharge  of  a  rule,  by  which  a  prohibition 
was  granted  nisi,  &c.  to  the  consistory  court  of  the  Archbishop  of  Yofk ; 
where  Molton,  rector  of  the  church  of  South  CoUingham,  in  Nottinghamshire, 
preferred  a  libel  against  Machin,  for  subtraction  of  tithes.  And  the  motion  for 
the  prohibition  was  grounded  upon  a  suggestion  that  Machin  lived  within  the 
diocese  of  Lincoln^  and  therefore  ought  not  to  be  cited  out  of  the  diocese 
where  he  lived,  by  23  Hen.  8.  cap.  9.  And  the  cause  that  Mr.  Bridget 
shewed  to  the  court  to  discharge  the  rule  was,  because  Machin  had  lands 
within  the  diocese  of  York,  viz.  in  the  parish  of  South  CoUingham,  in  Not- 
tingham 'y  for  tithes  of  com  growing  upon  which  lands  Molton  libelled  in  the 
consistory  court  of  York ;  and  when  the  citation  was  served^^Machin  was  there, 
though  he  lived  generally  within  the  diocese  of  Lincoln,  And  he  cited  Dr. 
Blackmore\  case.  Hardr.  421.  where  it  is  said  by  the  court,  that  if  a  man  bt 
cited  within  the  diocese,  though  he  is  not  an  inhabitant  there,  but  only  oDnnes 
there  upon  the  account  of  trade  or  otherwise^  that  this  is  not  within  the  statute 
of  23  Hen.  8.  cap.  9.  But  Serjeant  Joiner,  for  the  prohibition,  cited  1  Rofl. 
Rep.  328.  Moor  v.  Cockain  and  Saunderson,  where  it  is  admitted,  that  if  aa 
executor,  living  in  the  diocese  of  A.  be  sued  and  cited  in  the  diocese  of  B. 
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where  the  will  was  proved^  a  jptobibition  shall  be  granted.  But  per  Holt,  ,Cfa.  J» 
if  A.  live  in  the  diocese  ot  B.  and  occupy  lands  in  the  diocese  of  C.  if  A. 
subtract  tithes  in  C«  he  may  he  cited  and  sued  there ;  and  it  is  not  within 
the  statute  of  Hen.  8.  For  when  A.  occupies  land  in  C.  that  makes  him  an 
inhabitant  there^  and  out  of  the  intent  of  the  statute.  And  if  a  man  have 
goods  in  the  diocese  of  A.  only,  and  he  make  his  will,  and  constitute  B.  who 
lives  in  the  diocese  of  C.  his  executor,  and  die ;  B.  proves  the  will  in  the 
9CNirt  of  the  bishop  of  A.  B.  may  be  cited  in  the  diocese  of  A.  for  a  legacy 
devised  by  this  will,  because  the  residence  of  the  executor  does  not  give  conu- 
9ance,  hut  the  probate  of  the  will.  To  which  Rokeby,  J.  agreed.  Jenner,  serjt. 
The  case  in  1  Roll.  Rep.  328.  is  contrd.  Holt,  Ch.  J.  Then  it  has  been 
pver-niled  several  times  since.  And  though  that  statute  was  made  to  prevent 
yexation,  yet  there  are  several  exceptions. — Adjaurnatur. 

And  afterwards,  at  another  day,  Mr.  Bridges,  against  the  prohibition  argued^ 
that  if  a  prohibition  should  be  granted,  there  would  be  a  failure  of  justice, 
because  Molton  cannot  maintain  a  suit  in  the  court  of  the  bishop  of  Lincoln, 
for  the  subtraction  of  these  tithes.  And  Mr.  Broderkk  of  the  same  side  said, 
that  the  statute  of  32  Hen.  8.  cap.  7.  which  says,  that  persons  withdrawing 
tithes  shall  be  convened  before  the  ordinary  of  the  place  where  they  were  with- 
ilrawn,  will  amount  to  a  repeal  of  23  Hen.  8.  cap.  9.  if  it  had  been  within 
the  intent  of  the  said  act,  which  he  said  was  never  mtended.  But  Jenner,  serjt. 
cited  13  Co.  6.  Pottery.  Rochester,  Palm.  488.  Hob.  185.  Jones  v.  Jones, 
}  RolL  Rep.  328.  And  as  to  suits  upon  wills,  they  might  transmit  them  to 
the  diocese  where  the  party  lives.  [See  Godb.  191.  Frances  v.  Powell  J]  And 
that  civilians  had  told  him,  that  they  can  sue  a  man  in  the  spiritual  court  of 
the  diocese  where  he  resides,  for  tithes  which  he  ought  to  pay  for  lands  in 
another  diocese.  But  to  that  Broderkk  said,  that  a  suit  for  tithes  was  local. 
And  for  that  he  cited,  1  Keb.  481.  Rogers  v.  Harding.  But  per  Holt,  Ch.  J. 
the  statute  32  Hen.  8.  cap.  7*  did  not  intend  to  repeal  any  part  of  23  Hen.  8. 
cap.  9.  But  the  question  is  here,  whether  there  is  any  remedy  in  Lincolnshire 
for  this  subtraction  of  tithes  within  the  diocese  of  York  ?  The  civil  law 
courts  may  transmit  any  cause  into  another  civil  law  court,  and  so  they  do 
every  day  for  causes  arising  in  the  admiralty  of  France.  But  here  the  ques- 
tion is,  whether  the  jurisdiction  arose  from  the  cause,  or  from  the  person  ? 
If  a  will  be  proved  in  the  prerogative  court  of  Canterbury,  a  suit  upon  it  for 
8  legacy,  &c.  must  be  in  the  Arches,  which  is  the  provincial  court,  though  the 
party  lives  in  another  diocese.  See  the  saving  of  the  statute  23  Hen.  cap.  9. 
tor  that.  Adjoitmatur,  And  afterwards  a  prohibition  was  granted,  to  the  end 
^hat  the  parties  should  declare  upon  it  3  so  that  the  question  might  come  more 
judicially  before  the  court. 

The  plaintiff  declared  in  attachment  upon  the  prohibition,  &c.  And  Mr. 
Broderkk  argued  for  the  defendant,  that  the  words  of  the  23  Hen.  8.  cap.  9. 
are  general,  viz.  that  a  man  shall  not  be  cited  out  of  the  diocese  or  peculiar 
where  he  shall  be  dwelling ;  but  that  restraint  ought  to  be  limited  to  such 
cases  only,  where  the  jurisdiction,  within  which  the  party  dwells,  hath  conu- 
^nce  of  the  oau^  for  which  the  party  is  cited  out  of  the  diocese  ;  for  if  it 
W^re  otherwise,  the  subtraction  of  titbes  in  this  case  would  be  dispunishable. 
^  diqcese  ift  a  junsdicUon,  and  not  the  description  <^  a  place,  as  tominated 
by  metes  and  bounds.  And  therefore  in  this  case  the  party  cannot  be  said  to 
be  cited  out  of  his  diocese,  because  no  remedy  could  be  had  against  him  there; 
and  therefore  as  to  that  he  is  not  within  the  diocese.  This  notion  appears  by 
the  cases  in  1  Roll.  Rep.  328.  Cro.  Car.  27.  13  Co.  4.  So  if  a  peculiar  is  in 
two  dioceses;  and  a  man  who  dwells  in  one  of  the  dioceses  in  the  peculiar,  is 
cited  to  the  court  of  the  peculiar  held  in  the  other  diocese,  that  is  not  a  citing 
ont  of  the  dioces^,  because  it  is  within  the  peculiar.  1  Roll.  Rep.  329. 
Therefore  since  in  this  case  the  tithes  arose  within  the  diocese  of  York',  he  is 
not  cited  out  of  the  jurisdiction,  nor  consequently  out  of  the  diocese.  FOr  by 
tbe  statute  of  32  Hen.  8.  cap.  7,  the  subtraction  oi  tithes  is  made  local ;  for 
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1696.        by  the  words  of  the  act  the  party  offeDding  shall  aad  may  be  dted  before  tbe 
MACHzw       ecclesiastical  judge  of  the  place,  where  such  wrong  shall  \k  done.    In  Wiacfa. 
^*  Entr.  570.  there  is  a  suggestion  for  a  prohibition^  for  procee^og  belvre  the 

^^"^'  archbishop,  where  the  cause  was  transmitted  by  letters  of  request ;  because  by 
the  statute  5  &  6  £dw.  6.  cap.  4.  proceedings  against  brawlers  in  charclics 
and  churchyards  are  limited  to  be  before  the  ordinary  of  the  place  where  the 
offence  shall  be  done.  The  case  in  1  Keb.  481.  is  a  case  in  point.  And  in 
the  case  of  2  Roll  Rep.  448.  the  tithes  are  laid  to  have  arisen  within  the 
peculiar.  There  is  a  case  in  3  Mod.  211.  where  it  is  held,  that  a  taxaikm  in 
anotjber  diocese  is  local,  and  will  subject  a  man  to  be  cited  theie«  (it  is  said 
by  inference)  much  more  will  tithes  subject  a  man,  for  they  will  make  a  man 
an  inhabitant  to  many  purposes.  Jenner,  serjt.  ^  amtrd,  for  the  plaintifil 
The  words  of  the  act  are  express  for  the  prohibition^  and  suit  for  tithes  is 
mentioned  in  the  preamble.  And  there  is  an  opinion  in  point,  2  Brownl.  28. 
confirming  the  generality  of  the  words  of  the  act ;  and  diere  is  no  authority 
against  it.  There  is  also  a  case  of  a  legacy  in  2  Brownl.  12.  and  for  words, 
191.  [But  of  personal  things  there  is  no  d<rabt.]  It  is  a  rule  in  the  CKoaa 
law,  that ybnim  seqwtur  reum.  And  the  cases  in  1  Roll.  Rep.  328.  and  1  Gro. 
97.  are  strong  cases  for  the  plaintiff. 

The  court  awarded  a  consultation,  because  by  the  statute  of  32  Heo.  8. 
cap.  7.  sect.  2.  the  suit  for  withholcting  of  tithes  in  express  wonts  is  i^ 

E)inted  to  be  before  the  ordinary  of  the  place  where  the  wrong  was  done. 
ut  if  it  had  been  in  another  place,  it  had  been  within  the  23  Hen.  8.  cap.  9. 
and  the  prohibition  should  have  continued. 

M.  10  W.  3.  B.  R. 
Hart  V.  Hall.  [12  Mod.  243.]  1  Ld.  Raym.  441.  Hok,  673. 

Id  ft  sugnttion  I^T OTION  for  a  prohibition  to  stay  a  suit  for  tithes  of  an  old  nul!,  viz. 
foraprohiWiion  ITX  every  tenth  toll-dish,  on  suggestion  that  it  was  an  old  mill 
titb^^offtnold  ^w'^y  Holt,  Ch.  J.  the  plaintiff  ought  in  his  suggestion  to  prescribe  in 
.mill  the  party  **^  dedmando,  and  also  to  bring  an  affidavit  of  the  fact ;  and  so  it  was  ad- 
ought  to  pre-  judged  in  Lord  Chief  Justice  Hale*s  time,  in  the  like  case ;  for  he  said,  that 
scribe  ianonde-  ai  common  right  tithes  were  due  out  of  a  mill ;  yet  before  the  statute  of 
cimmido,  and  Articuli  CUri  some  mills  did  pay,  and  some  did  not,  and  upon  that  it  w«s 
of*tlurfiict  *^'   enacted,  "  that  de  molendino  de  novo  erect,  nan  jacet  proMbitio  ;"  and  for  anch 

as  paid  before  this  statute,  they  shaU  still  pay.  And  he  said  tithes  were  eidier 
predial  or  personal,  for  the  com  paid  tithe  before  j  and  it  was  necessary  to 
prescribe  in  a  non  dedmando  in  an  old  mill ;  and  he  quoted  the  case  of  Hugk^ 
y.  Hertford. (I) 

(1)  And  so  it  was  done  upon  debate,  in  tbe      55S.  pi.  1.  Brown  ▼.  NiekfOketL. — [Lordfioy- 
time  of  Halb,  Ch.  J.  between  Hughs  ▼.  The      fiiofu2.J 
Lord  Vtscount  Hereford.     See  Wwch  Eid. 

M.  10  W.  3.  B.  R.  Anon.  [12  Mod.  235.] 

Tithe  is  doe  of    TTOLT,  Ch.  J.  One  may  libel  m  the  spiritual  court  for  tithe  of  rakings  of 
"^*"^*  ^f^    •'"'■  com,  if  it  never  was  gathered  into  sheaves;  but  seau  after  the  com  has 
Tnto^sh^ves*      been  gathmd  into  sheaves,  and  there  was  no  fraud  in  the  gatherings  and  a 
batif  ithadl^en  prohibition  would  lie. 
so  gathered  and  no  fraud,  none  Is  doe. 

M.  10  W.  3.    Scacc, 
Gee  V.  Fearch.    [1  Wood,  386.    Dodd's  MS.  186.]    2  Gw.  563. 

1  Ray.  87. 

Kent,  15th  November,  1698. 

lorSr "re  fof  T'^^  plaintiff,  as  fanner  of  the  rectory  and  paxsonage  of  Orpington,  in  the 
tithe  of  bops  is'  county  of  Kent,  stated,  that  the  defendant  had,  for  five  years  last  past, 

▼oid.  ^^i^  occupier  of  a  great  farm,  consisting  of  arable  land,  hop  gitmnds^  wood, 

and 
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Mid  underwoods,  which  he  hid  pkmghed  and  town  with  grain  of  all  torUy  and        1698. 
planted  with  hope,  and  from  which  he  had  felled  divers  acres  of  underwood,  obb«.  vbabch. 
alder  trees,  and  ash  trees,  under  twenty  years  growth,  and  had  haiked  and  ^'Tn!r^{''^l 
flawed  great  quantities  of  bark  from  the  said  trees,  and  had  paid  no  tithes  for  ^^  p^  ^  ^^ 
the  same.  poles. 

The  defendant  said,  that  the  tithes  of  hops  or  wood  helonged  to  the  vicar  j 
that  he  had  sereral  times  peeled,  barked,  ana  flawed  several  sJder  trees  for  hop 
poles,  but  that  the  bark  was  of  small  profit  3  that  as  to  hops,  there  was  a  tnodiu 
to  pay  ten  shillings  an  acre  in  lieu  of  the  tithes  thereof;  that  tithes  of  the  top- 
pings of  the  timber  trees  were  not  due,  nor  for  the  stackwood  used  in  his 
family ;  that  he  had  grubbed  several  quantities  of  woodland  which  he  had  sown 
with  corn,  and  also  several  roods  of  barren  ground  which  yielded  no  profit,  and 
had  sown  the  same  vnth  peas ;  and  that  no  tithes  ought  to  be  paia  for  such 
lands  by  the  statute  2  &  3  Edw.  6.  c.  13.  s.  5.  for  seven  years. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  examined 
on  both  sides. 

The  court  declared,  that  the  custom  of  paying  ten  shillings  an  acre  for  the 
tithe  of  hops  is  a  void  ciutom  and  not  warranted  by  law ;  and  therefore  de- 
creed, that  the  defendant  ought  to  account  for  the  same,  according  to  the  value 
of  the  tenth  part  of  the  said  hops,  when  the  same  were  pulled  from  the  bine 
or  stem,  at  which  time  the  tenth  part  is  severable  from  the  nine  parts,  and 
the  tithes  by  law  payable.  That  the  reason  assigned  for  the  non-payment  of. 
tithes  of  com  sowed  upon  grubbed  ground,  is  no  good  discharge,  but  that  tithes 
in  kind,  or  some  composition,  ought  to  be  paid  to  the  plaintiff  for  the  same. 
That  tithes  ought  ,to  be  paid  for  Uie  hop-poles  growing  upon  the  premises, 
which  he  used  in  poling  his  hops.  That  the  tithes  of  the  baik  of  the  alder* 
poles  and  hurdk-rods  and  of  woad  or  woald,  as  offered  by  the  answer,  are  to 
be  paid  in  kind,  and  delivered  by  the  defendant  upon  the  plaintiff  sending  for 
them. 

It  is  ordered  by  the  court,  that  the  said  defendant  shall  and  do  forthwith  pay 
to  the  said  plaintiff  the  sum  of  ten  pounds  in  full  of  his  tithes  of  hops,  hurdle- 
rods,  bark  of  alder  trees,  cords  of  wood  and  peas,  and  in  full  discharge  of  the 
sum  of  eleven  pounds,  seven  shillings,  and  three-pence,  reported  due. 

Edw.  Ward.  Littlbton  Fowm» 

NicH.  Lechmebs.         Hen.  Uatbell. 

Mr.  Gvnilim  observes,  that  it  does  not  appear  that  the  tithes  of  the  hop* 
poles  themselves  were  demanded. 

26th  Jan.  10  W.  3. 

Decreed  an  account  for  tithes  in  Mich.  Term  preceding,  and  upon  de-  Tithe  of  hops 
bate  now  to  settle  the  order,  resolved  that  tithe-hops  shall  not  be  paia  by  the  shiU  be  pmid  by 
pole,  nor  by  the  hill,  but  by  the  bushel  or  weight  when  picked,  for  by  the  court,  ^  ^L"***!'  ^ 
then  alone  are  they  severable.    Note.  Upon  debate,  if  this  be  of  common  right,  pitted .*Qwer» 
where  there  is  no  usage  in  the  manner  of  setting  out.     Quctre,  Whether  a  mo-  whether  this  be 
dus  may  be  for  hops,  or  if  a  modus  of  setting  out  may  be,  and  semble  that  there  of  common  right, 
cannot,  and  so  afterwards  resolved  in  the  case  of  Conoid  v.  Sprat  ling.    Note. 
A  motUu  in  the  case  before  was  insisted  upon  of  ten  shillings  an  acre,  and  the 
court  held  it  was  not  good  for  hops,  because  they  are  a  new  plantation.     1  Ro. 
648.  MS.  notes.— [Dorfrf.] 


E.   1 1  W.  3.    Scacc. 

1700. 
Folchier,  Vicar  of  Lakenham,  v.  IVard.     [Rayn.  8?.]  v-"v^ 

TN  Trinity  Term,  9  W.  3.  the  plaintiff  brought  his  suit  in  the  court  of  Ex-  Tithe  of  h«y  ia 
•■■  chequer,  to  compel  the  defendant,  tenant  of  the  demesne  lands,  to  pay  •  great  and  not 
tithes ;  and  the  case,  upon  the  depositions,  appeared  to  be  this  :  •  ^'**"''  **"^* 

In 


034 
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*  In  the  time  of  Williaia  U.  the  cathedral  church  of  Norwich  ia  80ppoied  tQ 
be  built ;  and  the  bishop's  see  removed  finom  Thetford  thither. 

In  the  time  of  Henry  I.  Herbert,  bishop  of  Norwichj  pants  to  the  prior  and 
convent  of  Norwich  *  '*  Ferias  quas  Rex  JVillklmus  fratrilau  danavii,  w  ktbdo^ 
madd  Fentecostis,  SfC.  Lakenhcan,  cum  omnibus  rebus  qum  ad  candem  perimeml 
vMtm,  prctier  terram  Osberti  archidiaconi  An^eringhale,  msdktatem  dktt  de 
Thorp,  Sfc'*    But  this  seems  rather  a  confirmation  of  the  grant  of  Henry  I. 

A.  D.  1121,  Edward,  bishop  of  Norwich,  confirms  to  themf  ''  Omnia  qum 
predecessores  mei  dedertmt,  et  similiter  quicqidd  Herbert  de  Ross 
ketihamy  SfC, 

A«D.  1646,  William,  bishop  of  Norwich,  confirms  to  them  J  '^ 
Herbertus  episcopus  NorcicensiSy  out  Everardus  episcopus  NorviceAsis^ 
qmcquid  Herbert  de  Ross  habmt  in  Lakenkam/' 

A.  D.  1 200,  John  de  Grey,  bishop  of  Norwich,  grants  to  the  prior  and  oon- 
inent  of  Norwich  §  "  Ecdesiam  Lakenham^  cum  ommbus,  ad  eandem  perttnem^hus, 
SfC.  admnistrari  per  capellanos  suos,  salvo  nobis,  et  successoribus  nostris,jwre  pom-^ 
tyicaU  et  parochtaliy 

16  H.  3.  A.  D.  1232,  an  intpesimxts,  and  confirmation  of  the  grants  of  King 
William  II.  and  Henry  I.  wherein  they  grant||  *'  manerium  de  Lakenkam^  Ame* 
ringhale,  medietatem^  sAdch  de  Thorp,  SfC* 

A.  D.  1273,  confirmation  by  Pope  Gregory  to  the  mcmks  of  Norwich  of  a 
grant  of  the  church  of  Lakenham ;  and  by  the  valuation  of  ecclesiastical  be- 
nefices, 20  £d.  1 .  and  26  Hen.  8.  it  appears,  that  the  cure  was  served  by  die 
monks,  who  received  an  annual  pension  by  charter  30  Hen.  8.  the  Kingf 
'^  Cenobium  de  priore  conventu  eccksicB  cathedraUs^  Sancta  Trimtatis  Norcid 
transposuit  et  mutavit  in  decan,  et  capitulum  eceUsuB  cathedraHs  sanctiB  Trimiatis 
Norvid  ;*'  and  incorporates  the  dean  and  chapter,  and  grants  them  all  the  poa^ 
sessions  of  the  priory.     See  3  Co.  73* 

The  dean  and  chapter  having  by  this  grant  the  manor  of  Lakenham,  and 
likewise  the  church  of  Lakenham,  as  being  part  of  the  possession  of  the  prior 
and  convent,  by  lease  2  Jan.  33  H.  8.  A.  D.  1541,  demised  to  Robert  Flint  the 
site  of  the  manor  of  Lakenham,  and  all  the  lands  belonging,  except  the  mills 
and  woods,  for  years,  and  covenanted,  that  the  lessee  shall  have  the  tithes 
of  his  cattle  going  on  the  said  demesnes  :  and  that  the  dean  and  chapter  will 
discbarge  him  of  aU  tenths,  &c. 

1  March,  1  Ed.  6.  by  indenture,  the  dean  and  chapter,  in  consideration  that 
Robert  Flint  had  been  at  a  great  charge  in  building  and  repairing  the  booses, 
demised  to  him  Lakenham  woods  >  and  it  is  declared,  that  whereas  he  held  the 
manor  of  Lakenham,  (that  is  to  say,  the  site  of  the  manor  and  demesne  lands 
by  the  lease  33  Hen.  8.)  which  is  said  had  been  always  freed  from  the  payment 
of  tithes  predial  and  personal  in  the  band  of  the  farmers  3  the  meaning  was, 
that  be  should  hold  the  said  manor  of  Lakenham  discharged  of  all  manner  of 
such  tithes ;  and  by  the  same  indenture,  the  dean  and  chapter  demised  to  him 
the  tithes  of  hay  and  com  growing  on  the  said  demesnes  for  ninety  years. 

3  June,  1  Ed.  6.  the  dean  and  chapter  sun-endered  their  possession  to  the 
King,  who  by  letters-patent,  9  Nov.  6  Ed.  6.  grant  to  the  dean  and  chapter, 
****  Omnia  ilia  maneria  nostra  de  Hindlenoston,  Spc,  tiginti  maneria  in  com.  Nmf. 

ae 


•  <i 


Tlipse  holidays  which  King  William 
allowed  to  the  brotlierbood,  id  Whitsun  week, 
&c.  Lakenham  with  all  things  belonging  to 
the  same  vale,  besides  Ameringhale,  the  land 
of  archdeacon  Osbert,  and  a  moiety  or  half 
part  of  the  wood  of  Thorp,"  &c. 

"t  "  All  that  ray  predecessors  gave,  and 
likewise  whatever  Herbert  of  Ross  had  in  La- 
kenham," &c. 

t  "All  that  Herbert  or  Everard,  respec- 
tively bishops  of  Norwich,  gave,  and  what- 
ever Herbert  of  Koss.had  in  Lakenham." 

§  "  The  church  of  Lakenham,  with  all  ap- 
pectainmg  to  the  same,  &c  to  be  served  by 


their  own  chapluns,  saving  to  us,  and  on 
sacoessors,  all  pontifical  and  paixxrbial  rtght*.** 

II  "  The  manor  of  Lakenham,  AnBeiinghale, 
a  moiety  of  the  wood  of  Thorp,"  &c 

%  **  translated  and  changed  the  mooasterj 
of  the  priory,  &c.  from  a  convent  of  the  ca- 
thedral church  of  Saint  Trinity,  Norwich,  into 
the  dean  and  chapter  of  the  cathedral  church 
of  Saint  Trinity,  Norwich." 

**  *'  All  those  our  manors  of  Hindlenoston, 
&C.  twenty  manors  in  the  oonnty  of  Norfolk; 
and  also  aJl  those  our  rectories  and  churches  of 
Hindleston,  &c.  Lakenham,  &c.  twenty-five 
rectories  iu  the  couBty  of  fVorfolk,  &c.  Mid- 
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ac  etiam  ornnes  Ulas  rectorioB  et  ecclesias  nostras  de  Hindlenoston,  Sfc,  Lakenhanty 
ijfC.  viginti  qvinque  rectorias  in  com,  Norf.  Sfc.  ac  etiam  adoocationes^  donationes, 
jura  patronatis  vicariarum  pradictarum  ecclesiarum,  et  earvm  cujiuUbei  ;  necnon 
amma  et  singula  maneria^  messuagia,  SfC,  reddit\  Sfc,  glebas,  dedmas,  oblatiotiesy 
ebventiones,  pensionesy  portiones,  advocationes,  jira  patronatiiSf  prqfiata,  et  here- 
ditamenta  nostra  qwtctmque,  in  villis,  SfC,  de  Hindlenoston,  Newton,  Sfc.  Lakenham^ 
SfC,  in  com,  Norf,  A-c.  ad  dictam  ecclesiam  cathedralem  dudum  spectanf  Except*  ta- 
meny  et  nobis,  heeredibus,  et  successoribus  nostris,  reseroat  manef  deHemUbjf  ac  rec" 
torid  et  advocatione  vicarix  de  Wykelwpod  in  com,  Norf,  necnon  omnibus  et  singulis 
messuagOs,  terris,  decimis,  reddittbus,  et  hereditamentis,  in  Uemmgsbyy  LakenAam, 
SfC,  out  aUbiy  dict\  maner*  de  HemUhy,  Lakenham,  Sfc,  ac  rector*,  de  HemUby,  seu 
eorum  alicui,  guoqubmodo spectanf, ac  except\  omnibus  terris,  SfC,  decimu,Jacenth' 
bus  in  Eaton,  ao  assignaf  maner  de  Lakenham,  extra  dicf  maner  de  Eaton,  ac 
extra  dicf  maner*  de  Jmeringkale,  ac  modo  in  tenur*  Roberii  Fknt, 

By  patent,  1  July,  7  Edw.  6.  the  King  grants  to  Thomas  Graham,  esquire, 
*  **  manerium  de  Lakenham  ac  tot*  rector*  et  ecclesiam  de  Lakenham,  ac  advoa^ 
lionem,  et  jus  pafronat&s,  vicarice  ecclesue  ibi,  ^c.  ac  omnia  et  singtda,  messuagia, 
grangiasj  SfC,  glebas,  SfC,  ac  dedmas  garbar,  blader',  granor ,  fcsni,  et  connabi,  ac 
of  dedmas  quascunque  in  Westacre,  LtAenham,  SfC,  diet*  maner*  et  ecclesue,  seu 
eorum  aUcui  spectanf,  Spc, 

Ward  answered  the  said  bill,  and  this  term  the  court  directed  Ward  to  pay 
Folchier  the  ricarial  tithes  in  kind,  for  the  said  lands ;  but,  by  the  minutes 
taken  on  the  hearing  of  the  cause,  the  tithe  of  hay  was  expressly  excepted,  that 
being  a  great,  and  not  a  vicarial  tithe. 


also  advowsont,  donatives,  ri^ts  of  presen- 
tation, in  the  aforesaid  vicarages,  churches, 
and  every  of  them ;  and  moreover  all  and 
singular  our  manors,  messoages,  &c.  rents, 
&c.  glebes,  tithes,  oblations,  obveutions,  pen- 
sions, corrodies,  advowsons,  rights  of  presen- 
tations, profits,  aiid  hereditaments  whatsoever, 
inthetownsof  Hindleston,&cc.l}ewtou,  &c.  La- 
kenham, &c.  to  the  aforesaidcathedrai  church 
Heretofore  belonging;  except  however,  and 
reserving  to  us,  our  heirs,  and  successors,  the 
manor  of  Hemilby,  and  the  rectories  and  ad- 
Towsons  of  the  vicarage  of  W^kelwood,  in  the 
county  of  Norfolk;  and  moreover,  all  and 
singular  the  messuages,  lands,  tithes,  rents, 
and  bereditamentt  in  Hemingsby,  Lakenham, 


&c.  or  elsewhere,  in  the  said  manor  of  He« 
milby,  Lakenham,  &c.  or  to  any  of  them  in 
anywise  belonging ;  and  except  all  lands,  &c. 
and  titiies  lying  in  Eaton,  and  assigned  to  the 
manor  of  Lakenham,  out  of  the  sud  manor  of 
£aton,  and  out  of  the  said  manor  of  Aroering- 
hale,  and  late  in  the  tenure  of  Robert  Flint." 
*  "  The  manor  of  Lakenham,  and  the 
whole  rectory  and  church  of  Lakenham,  with 
the  advowson,  and  right  of  presentation,  to 
the  Ticarage  of  the  church  there,  &c.  and  all 
and  singular  the  messuages,  farms,  &c.  glebe, 
&c.  and  tithes  of  corn,  grass,  grain,  hay,  and 
and  other  tithes  wliatsoever  in  West- 
acre,  Lakenham,  &c.  belonging  to  the  said 
manor  and  church,  or  to  either  of  them." 


Tr.  1 1  W.  3.     B.  R. 

Godfrey  v.  Lewellin.    [Holt,  593.]     2  Salk.  549. 

'\\I  HERE  the  matter  suggested  for  a  prohihition  appears  on  the  face  of  the  Where  the  mat- 
^^     libel,  an  affidavit  of  it  is  not  required;  but  if  it  do  not  appear  there,  ter  suggested 
or  if  you  move  for  a  prohibition  as  to  more  than  appears  upon  the  face  of  the  ^^^  *  prohibition 
libel,  V>  be  out  of  their  jurisdiction,  you  ought  to  have  affidavit  of  the  truth  of  A^*^*rtu?i^i 
the  suggestion.    And  in  another  case  he  said,  wherever  the  matter  which  you  ^^  affidavit  is  ' 
soggest  for  your  prohibition  is  foreign  to  the  libel,  it  must  be  pleaded  below,  not  required : 
before  you  can  have  a  prohibition ;  it  is  otherwise  where  the  cause  of  prohibi-  but  if  it  do  not 
tion  appears  on  the  face  of  the  libel.    Also  where  it  does  appear  in  the  libel,  appe*""  there, 
or  by  the  proceedings  in  the  cause,  that  the  conusance  of  it  docs  not  belong  to  ^^^  as  to 
the  spiritual  court,  a  prohibition  may  be  moved  for  and  granted  after  sentence;  ^lore  than  ap- 
and  this  holds  in  all  cases,  but  when  one  is  sued  out  of  his  diocese,  upon  the  pears,  an  affi- 

statute  23  H,  8.  in  which  case,  by  pleading  you  own  their  jurisdiction.  •  d&vlt  of  the 

j«f  ^  truth  is  neces- 
'  sary. 
Wherever  the  matter  suggested  for  a  prohibition  is  foreign  to  the  libel,  it  must  be  pleaded  below,  before  a  pro- 
faibf  tioo  can  be  granted  ;  but  it  is  otherwise  where  the  cause  of  the  prohibition  appears  on  the  fiice  of  the  libel. 
Where  it  appears  from  the  libel  or  proceedings  in  the  cause  that  Ae  conusance  of  it  does  not  belong  to  the 
spiritual  court,  a  prohibition  may  be  bad  after  sentence ;  and  this  holds  in  all  caaes,  eicept  wlieie  one  is  sued  out 
oSr  bis  diocese,  in  which  by  pleading  the  jurisdiction  is  owned. 


THR  plaiatiff,  as  fanner  of  the  impropriate  rectoiy  of  Hmrslniro  Prion, 
and  St.  Mary  Brame,  in  Southampton,  brought  hiis  bill  for  the  tithes  of 
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« 

1700.  Tr.  11  W.  3.    Scacc. 

N^v-^  Thomgaie  v.  Wallop.  [Dodd's  MS.  193.]  Ray.  93. 

Thoog^  8  de- 
fendant has  mii- 

KTOond  of  his  ^^7  ^^^  wood :  the  defendant  insisted  that  the  bishop  of  Winton  had  the  fint 
defence,  yet  mowth  of  four  acres  in  Honey  Mead,  in  discharge  of  the  tithe  of  hay  arisiii^ 
where  the  ooart  upon  Honey  Mead,  and  other  meadows  in  the  parish,  occupied  by  him ;  and 
i*^*^**Jk*k*  ^^^  °®  tithes  in  kind  were  ever  paid  5  and  as  to  the  wood,  he  never  heard  thai 
dbcbmod^n  ^^^  tithes  were  paid  for  that  j  and  that  it  formerly  belonged  to  the  priory  of 
kw,  and  DO        Hursbum,  and  being  so  vested  in  the  church,  is  exempt  from  payment  of  any 

tithes  bad  been    tithes. 

paid,  the  bill  On  the  hearing  of  the  cause,  it  appeared  that  these  woods  and  meadovi 

was  dismissed,    belonged  to  the  hospital  of  St.  Swithin's,  in  Winton,  and  came  to  the  crown, 

30  Hen.  8.  and  though  the  defendant  had  not  by  answer  so  set  it  forth,  and  for 

the  meadow  had  made  another  defence ;  yet  no  tithe  having  ever  been  paid, 

the  court  dismissed  the  bilL 


Teasels  are  a 
small  tithe ;  and 


Tr.  1 1  W.  3.     Scacc. 
Hunt  V.  Codrington.  [Dodd's  MS.  192.    1  Wood,  391.]  Ray.  94. 

T>ILL  by  the  firmer  of  an  impropriation,  for  the  tithe  of  teasels  planted,  and 
-^^  afterwards  used  by  clothiers,  (note,  it  appeared  they  were  first  planted  in 
pefu^  to^  **"*  parish  of  Congresburgh,  in  the  county  ot  Somerset,  about  forty-five  years 
court  that  the  *S^  though  immemorially  in  other  places,)  and  the  tithes  always  since  paid  to 
vicar  was  en-  the  impropriator^  and  four  successive  vicars  in  all  this  time  never  demanded 
dowed  of  all  or  received  the  same ;  but  now,  because  it  appeared  that  the  vicar  was  endowed 
'^"'' ^^''tV.  of  all  small  tithes,  the  court  adjudged  this  a  small  tithe,  and  to  belong  to  him,  m 
the^biUof 'the     ^^^&^  ^^  ^^^  ^^  planting  it  was  known,  and  dismissed  the  bill — IDoddtMS] 

filmier  of  the 

impropriation,  Somersetshire,  26th  June,  1700. 

^  te^h'htd^  Ths  bin  stated,  that  the  pbuntiff,  as  lessee  under  the  dean  and  chapter  of 
since  their  intro-  ^^Us,  had  for  several  years  rented  the  rectory  or  parsonage  of  Congresbory, 
doction  always  in  the  county  of  Somerset,  and  was  entitled  to  all  tithes,  and  particokdy  (0 
been  paid  to  the  tithes  of  teasels,  sown  or  planted  within  the  said  rectory  $  that  time  oat  of 
the  impropri-      mind,  the  tithes  of  teasels  had  been  paid  to  the  owners  or  farmers  of  the  said 

parsonage,  but  that  the  defendant  Codrington,  being  vicar  of  the  said  parish, 
pretends  some  right  to  the  tithes  thereof,  and  had  fnbidden  the  pariabioDen 
to  pay  the  said  plaintiff  the  tithes,  and  had  received  and  taken  the  tithes  diereof  j 
that  the  other  defendants  had  in  the  years  1696  and  1697,  a  great  quantity  of 
teasels,  but  they  pretend  that  the  ^ame  are  small  tithes,  and  so  belong  to  the 
vicar,  and  not  to  the  impropriator. 

Three  of  the  defendants  answered,  and  admitted  the  plaintiff  to  be  finmerof 
the  rectory,  and  entitled  to  all  tithes  belonging  thereto,  but  denied  his  right  to 
the  tithes  of  teasels. 

The  defendant  Codrington  said,  that  he  had  for  several  years  daimed  the 
tithes  of  teasels,  as  vicar  of  the  said  parish,  for  that  they  are  small  tithes,  and 
that  the  vicarage  was  endowed  with  all  small  tithes. 

The  defendants  Boucher  and  WoUin  said,  they  had  teasels  in  the  said  yetrs, 
and  thev  set  forth  the  quantities  and  values,  and  insisted  that  the  tithes  belonged 
to  the  defendant  Codrington. 

The  plaintiff  replied,  the  defendants  rdoined,  and  vritnesses  were  examiDed 
on  both  sides ;  and  on  reading  the  proon  in  the  cause,  and  also  a  copy  of  so 
endowment  of  the  vicarage,  whereby  it  appeared  that  the  said  vicarage  is  en- 
dowed with  all  small  tithes,  and  that  the  vicar  has  been  paid  all  small  tithes; 
The  court  took  time  to  consider  of  the  matter,  and  having  so  done,  they  this 
day  declared,  that  the  tithes  of  teasels  belong  to  the  defendant  Codrington,  ts 
vicar  of  the  vicarage,  they  being  first  planted  in  the  parish  in  gardens. 
It  is  thereupon  oirdered  by  the  court,  that  the  said  bill  be  dismissed,  with 
♦  costs 
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emts  to  be  taxed,  but  that  .the  said  defendants  are  not  to  prosecute  the  plain«         1700. 
tiff  for  the  same  until  this  court  make  further  order  therein.  pvnt 

Edw.  Ward.  Littleton  Powis.  Hbn.  Hatsbll.  ** 

COOIIINOTOII. 

Tr.  12  W.  S.  Scacc.     Dotvdeswell  v.  Harker.    [Dodd's  MS.  193.] 

^T^UE  plaintiff  brought  his  bill  (amongst  other  things)  as  rector  of  King- 
-*-    ham,  in  Oxon,  for  the  tithe  of  furze  or  wood  :  upon  the  defendant's  an-  A  ciutom  in  tion 
swer  and  hearing  the  cause,  it  appeared  to  be  burnt  in  the  house  ^  and  the  dedmtmdo  that 
'  defendant  having  said  generally,  that  no  tithe  of  furze  or  wood  burnt  in  the  ^  *'iw*in V^'a- 
house  was  payable  by  the  custom  of  the  parish,  the  court  resolved  accordingly,  rislffor  wood*** 
and  said  that,  generally  speaking,  tithe  of  wood  burnt  shall  be  paid ;  but  if  and  fune  burnt 
there  be  a  custom  in  the  parish  to  the  contrary,  viz.  in  non  decimando,  it  is  is  good. 
good,  and  so  the  books  shall  be  intended.     See  Moo.  909.(1)  Cro.  Car.  1 13.(2) 
J  Sid.  447.(3)  1  Ro.  Abr.  644,  and  dismissed  the  bill  as  to  that  demand. 


(1)  JbuhfH  ▼.  iMcat,  ante,  p.  14S.  (3)  TUden  ▼.  Waitir,  mii,  p.  481. 

Norum,  ▼.  Harwusr,  anti,  p.  56$, 


Tr.  12  W.  3.  Scacc.    PtigA  v.  Pascall.    [Dodd's  MS.  19«.] 

THE  plaintiff  prefers  his  bill  for  tithes,  as  vicar  of  Much  Baddow,  in  Essex,  q        wkethe 
The  defendant  says,  that  it  is  a  vicarage  with  cure  of  above  8/.  value,  and  in^thotioD  into' 
that  the  defendant,  before  the  time  in  demand,  was  instituted  and  inducted  what  has  been 
into  the  rectory  of  Snoweham,  within  the  parish  of  Latchington,  in  Essex,  falsely  alleged 
being  a  benefice  with  cure  without  any  qualification.     And  upon  hearing  this  ^  ^  a  sinecure, 
cause,  it  appeared  that  the  Bishop  of  London  had  instituted  the  plaintiff  into  inftitiul^^d 
this  rectory  s'me  curd,  SfC.    The  court  resolved  that  the  plaintiff  had  not  ac-  induction  to  a 
•cepted  a  rectory  with  cure,  and  that  in  case  it  be  a  rectory  with  cure,  then  the  second  living, 
institution  was  null  and  void.     Quare,  for  it  appears  to  me  that  the  institution  *hove  8i.  in 
18  good,  and  the  adding  the  words  sine  curd  null  and  void.    As  to  the  second  ^^* 
point,  it  was  resolved,  that  the  defendant  in  this  suit  (as  the  plaintiff  had  done 
the  work,  and  this  was  but  in  the  nature  of  wages)  should  not  take  advantage 
of  it ;  and  the  court  said  that  in  nil  debet  on  the  statute  he  should  not  take  ad- 
vantage in  such  case.     Quare,  for  it  appears  to  me  contrary. 

Note,  the  defendant  was  patron,  and  therefore  the  court  said  ought  rather 
to  try  the  point  in  a  new  presentation,  or  by  quare  knpedit,  than  in  this  suit. 

M.  1 1  W.  S.    B.  R.     Stedman  v.  Lye.  [1  Ld.  Raym.  504.] 

MR.  STEPHENS  moved  for  a  prohibition  to  be  directed  to  the  consistory  A  custom  that 
court  of  the  Bishop  of  Worcester,  to  stay  proceedings  in  a  suit  there  fpr  if  the  parson 
tithes  of  hops,  upon  suggestion  of  a  modus  time  whereof,  &c.  there  used,  that  ■*™*  ?  •*^"J^ 
if  the  parson  send  a  servant,  &c.  to  pull  aliquam  partem  lupularum,  he  shall  the'hopT'he 
have  the  tithes  of  them,  &c.     Upon  which  a  rule  was  maide  to  shew  cause  shall  have  tithes 
why  a  prohibition  should  not  be  granted.    And  now  Mr.  Bannister  shewed  for  of  them,  is  void 
cause  against  the  prohibition.     1 .  The  custom  is  void  for  uncertainty,  for  it  ^or  uncertainty ; 
does  not  appear  how  much  hops  ought  to  be  pulled,  &c.    2.  That  it  is  an  ill  ^^^  >'  r  h^J^^ 
custom,  because  it  is  no  benefit  at  all  to  the  parson,  but  drives  him  to  more  ^J^^^  to 
pains  than  the  law  requires  to  entitle  him  to  that  which  by  law  he  ought  to  be  pulled ;  and 
nave  in  the  same  manner  without  such  pains.    Of  which  opinion  was  the  besides  it  is  no 

whole  court.    And  therefore  the  rule  was  discharged.  benefit  to  the 

parson,  for  it 
puts  him  to  trouble  to  obtain  that  which  by  law  be  is  entitled  to  without. 

E.  12  W.  3.    B.  R.    Amn.  [12  Mod.  397.]  Holt,  657. 

HOLT,  Ch.  J.  If  a  pension  be  by  prescription  out  of  a  rectory  impropriate.  Pension  bj  pre* 
though  the  rectory  come  into  lay  hands,  yet  it  may  be  sued  in  the  spi-  scription  mav 
ritual  court,  because  it  might  have  commenced  by  a  spvitual  act }  and  if  such  ^  sued  for  in 

a  prescription       'P"*  * 
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17001         a  prescription  be  denied,  it  shall  be  tried  there  ^  bnt  if  a  Wtotks  decimatdi  be 
\^\^>m^      pleaded,  it  sbaU  be  tried  at  oomnKm  law ;  and  if  It  be  not  fooad,  a  consul-? 
court,  bocauic     t^tion  shall  go. 
It  nught  have 
cooHDeDced  by  «  spiritual  act;  but  a  modus  pleaded  there  shall  be  tried  at  common  law. 

Tr.  12  W.  3.    B.  R.     Smith  v.  Wallett.  [1  Ld.  Raym.  587-] 

if  in  a  sag-  'X^HE  sequestrator  of  the  tithes  of  a  vicarage  sued  the  impropriator  in  the 
gestion  the  ex-  M.  spiritual  court  for  tithes  upon  the  endowment.  And  the  defendant 
utence  of  a  yi-    moved  here  for  a  prohibition^  upon  a  suggestion  that  it  was  not  a  vicarage, 

k  mu^t  bc^u^i^d  *°^  ^^^  *^**  ^"S^*  ^  ^^  '"^^  *'  common  law.  Holt,  Ch.  J.  said,  that  the 
at  common  law.  suggestion  is  good  in  point  of  law  -,  but  if  the  suggestion  appear  to  the  court 
If  a  sugges-  to  be  notoriously  false,  the  King's  Bench  will  not  grant  a  prohibition  ;  for  they 
tion,  though  ought  to  examine  into  the  truth  of  the  suggestion,  and  see  what  foundation  it 
good  >B  |^^>  *P-  has ;  for  if  it  appear  plainly  to  be  false  in  fact,  the  King's  Bench  ought  not 
to  be  notoriously  ^  grant  a  prohibition.  Hob.  66,  Aston  v.  Castk-Bimndgc ;  and  it  is  held 
false  in  fact,  there  that,  though  the  surmise  be  matter  of  fact,  and  triable  by  a  jury,  yet  it 
they  will  not  is  in  the  discretion  of  the  court  to  deny  a  prohibition.  So  it  was  done  Hob. 
grantaprohi-  185^  'Jone$  V.  Jones.  But  at  last  in  this  case  a  prohibition  was  granted  by 
bition.  consent,  and  issue  to  be  taken,  vicarage  or  not,  and  to  be  tried  at  the  next 

assizes,  to  settle  the  right.  Note,  Mr.  Bury  shewed  in  this  case  a  copy  of  an 
endowment,  and  of  the  book  of  first-fruits,  where'  the  vicarage  was  rated  at 
i  and  receipts  for  first-fruits.     Ex  relatione  mri  Jacob. 


A  panon  may 
be  bound  to  an 


Tr.  12  W.  S.    B.  R.    J(mes  v.  Stone.  [2  Salk.  550.]  Holt,  596. 

DAVID  JONESy  the  vicar  of  N.  was  libelled  against  in  the  spiritual  oonrt,  for 
that  by  custom  time  out  of  mind,  the  vicars  of  S.  had,  oy  themselves  or 
eccleuasttcai  ©thCTB,  said  and  performed  divine  service  in  the  Chapel  of  Chawbury,  for  whidi 
torn^  and^Uie  there  was  snch  a  recompense ;  and  that  he  neglected.  The  defendant  came  for  t 
spiritual  court  }>iohibition,  and  without  traversing  this  custom,  suggested  that  all  customt 
may  punish  him  were  triable  at  common  law  :  and  Mr.  Harcmrt  ur^cd,  that  it  was  enough  for 
if  he  neglect  ^  prohibition  that  a  custom  appeared  to  charge  the  vicar  with  a  duty  for  wfaidi 
that  duty ;  and  ^^  ^^^^^  ^^  liable  of  common  right.  Et  per  Holt,  Ch.  J.  A  parson  may  be 
tlon  only  is  not  bound  to  an  ecclesiastical  duty  by  custom ;  and  wh^n  he  is  bound  by  cnstonij 
sufficient  the  spiritual  court  may  punish  him  if  he  neglect  that  duty :  the  custom  might 

ground  for  a  have  a  reasonable  commencement  by  composition  in  the  spiritual  court,  and 
Drohibitlon,  un-  begin  by  an  ecclesiastical  act :  and  a  bare  prescription  only  is  not  a  snfiicient 
a UTBuuT^ora'  S"^'*'^^ ^^^  *  prohibition,  unless  it  concerns  a  layman \  whereas  here  It  is  as 
temporal  right,    ecclesiastical  right,  an  ecclesiastical  person  and  an  ecclesiastical  duty,  and  & 

Prescription  not  denied;  notwithstanding  2  Inst.  491,  I  never  could  get  apro- 
ibition  to  stay  a  suit  in  the  spiritual  court  against  a  parson  for  a  pension  by 
prescription.   Vide  1  Vent.  3.  120.  265. 


Tr.  12  W.  3.    Scacc. 
Stnugkton  and  others  v.  Hide  and  another.  [1  Wood,  394.] 

Berkshire,  27th  June,  1700. 

A  cBstom  that  'X^HE  bill  stated,  that  the  plainti£fs,  Staughton  and  Morris,  were  proprietors^ 

aftergrass  18  put  ^    trustees,  and  farmers  of  the  rectory  or  parsonage  impropriate  of  Shinfield, 

into  cocks,  the  in  the  county  of  Berks,  and  entitled  to  the  tithes  of  com,  grain,  hay,  withies, 

owner  is  not  to  osiers,  and  the  other  tithes  and  dues  belonging  to  the  said  rectory,  in  trust  for 

the  said  cocks,         '  '^  deteDoants  said,  that  after  the  grass  is  put  mto  cocks,  it  is  the  cnstoBi 
is  void.  ef  the  said  parish,  that  the  parishioners  are  not  to  rake  together  the  grass 

Bocrad  the  said  cocks. 

The 
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The  court  decliired>  that  the  custom  insisted  upon  by  die  deliendants  not  «6         1700. 

rake  up  their  grass  into  cocks  in  order  to  setting  out  the  fulltithes  theraof,  is  stivoATdir 

n  void  custom,  and  that  the  defendant. ought  to  account  for  the  tithes  of  the  ^^^  others 
said  hay,  and  also  for  the  tithes  and  duties  demanded  by  the  bill. 


ANOTBBR. 


M,  12  W.  3,     B.  R.     Blaxtonv.Honore.     [12  Mod.  435.] 

fyARNELL  urged,  that  If  it  appear  on  the  face  of  the  Hbel,  that  the  eccle-^^  Prohibition  not 
*^^  siastical  court  hc^  no  jurisdiction,  they  nmy  be  prohibited  without  sugges-*  ^.8?  ^^  ^« 
tion.  'jv 

But  Cvria  conird;  for  the  suggestion  is  a  fundamental  point,  and  is  the  de-  gestion.'"^' 
claration  on  the  writ. 

H.  12  W.  3.     B.R-    Anon.    [2Salk.  551.] 

IN  the  bishop  of  Wmcheater^  case,  2  Co.  45.(1)  it  is  held.  That  in  a  suit  for  Holt, C.J.  and 
tithes  in  the  spiritual  court,  H.  may  have  a  prdubition,  suggesting  a  pre-  tlie  court  held, 
scription  or  modus,  before  or  without  pleading.    But  this  seems  not  to  be  law,  *?**  'l^'Tjf^** 
for  12  W.  3.  B.  R.  a  prohibition  was  moved,  far  suggesting  a  custom,  &*c.  JS^  beamed  upon 
per  Holt,  Ch.  J.  and  the  court  it  was  denied,  unless  they  pleaded  it  below>  suggestion  of  a 
because  perhaps  they  might  admit  the  plea.    Also  10  W.  3.  B.  R.  it  was  said  custom,  unless 
by  Holt,  Ch.  J.  that  if  a  modus  be  pleaded  in  the  spiritual  court  and  admitted,  it  ^^^  t>^n 
no  prohibition  shall  go  j  but  if  the  question  be,  whether  a  modus  w  no  modus,  because  ^rha 's 
a  prohibition  shall  go,  and  so  is  the  law,  viz.  wherever  the  matter  which  you  theV  m?g^/ad-' 
suggest  for  a  prohibition  is  foreign  to  the  libel,  you  must  plead  it  below,  before  mit  the  plea. 
y6u  can  have  a  prohibition  3  otherwise  where  the  cause  oi  prohibition  appears 
on  the  face  of  the  libel. 

(1)  iinte,  p.  1X9. 

H.  12  W.  3.     Scacc.     Tretcin  v.  Bond.     [I  Wood,  398.] 

Devonshire,  20th  February,  1 700. 

THE  plaintiff  claimed  the  tithes  of  com  and  other  grain  as  lessee  of  the  A  custom  to  set 
rectory  of  Woodbury,  in  the  county  of  Devon,  from  and  under  the  custos  o"^  *hc  tithe  of 

and  college  of  vicars  of  the  choir  of  the  cathetbal  church  of  Saint  Peter,  in  f°"?  >"  ****^^*  ^^ 
Tf     A.  twelve  sheaves, 

X^^'  ,  ^     ,  .     .       ,  .  .  ,  ,    .  ,  or  stitches  of  ten 

The  defendants  insisted  on  an  immemonal  custom  to  set  up  their  com  and  sheaves,  and  to 

grain  there  grown  and  reaped,  in  sticks,  being  twelve  sheaves  placed  in  a  row,  paj  no  tithes 

six  sheaves  against  six  sheaves  3  or  in  stitches,  being  ten  sheaves  placed  in  a  ^^^  the  odd 

row,  five  sheaves  against  five  sheaves ;  and  that  if  there  happen,  upon  the  whole  "^J^™^'  ^^^j^^ 

quantity  of  com,  to  be  any  stick  or  sticks,  stitch  or  stitches,  not  amounting  to  ^^^^  i,  ^^^^^ 

the  number  of  ten,  no  tithes  is  paid  of  such  under  the  number  of  ten. 

The  court  declared,  that  the  said  pretended  custom  is  a  void  custom )  and 

therefore  ordered,  that  the  defendants  shall  pay  to  the   plaintiff  the  tithes 

of  all  the  wheat,  barley,  and  other  com ;  particularly  for  the  tenth  part  of  all 

the  odd  sticks  or  stitches  of  wheat,  barley,  or  other  com,  not  amounting  to  the 

number  of  ten,  which  they  respectively  had  in  every  field  or  indosure  within 

the  said  parish. 

E.    13  W.  3.     C.  B.  I7Q1 

Durrani  v.  Booty.    [2  Lutw.  1071.]     2  Gw.  578.  v— vw 

BE  it«temembered,  that  on  the      day  of  May,  in  this  same  term,  comes  here  A  custom  to 
into  court  Thomas  Durrant,  of  Scottowe  in  the  county  of  Norfolk,  gent.  J^'J^^jif^f ^'J^ 
by-  Henry  Palmer  his  attomey,  and  gives  the  court  here  to  understand  and  be  i„J7eqiMil  cot^« 
informed,  that  he  the  said  Thomas  holds  and  occupies,  and  for  the  space  of  ^t  the  expense 
twenty  years  now  last  past  has  held  and  occupied  one  messuage,  one  hundred  acres  of  the  parish- 
•f  land,  twenty  acres  of  meadow  and  eiehty  acres  of  pasture,  with  the  appurte-  "oncf*  "><1  to  set 

-  ^  nances  o«V*?^^.***   ' 

eock  in  full  > 
satisfaction  of  the  tithes  as  well  of  the  latter  mowth  as  of  that  mowth  is  good,  and  there  is  no  difference  between 
clover  grass  and  ordinary  grass. 
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1701.  Dances  in  Scottowe ;  and  ivliereas  within  the  parish  of  Scottowe  aforesaid  is 
and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  has  been 
such  a  custom  and  modus  dectmandi,  viz.  that  every  person  having  and  possess- 
ing any  meadow  or  farm  in  any  one  year  within  the  parish  aforesaid,  and  the 
bounds,  limits,  and  titheable  places  thereof,  from  whence  hay  has  in  the  same 
year  been  obtained,  and  has  arisen  for  all  the  time  aforesaid,  has  been  used  and 
accustomed  in  every  year  at  fit  times  of  the  year  to  mow  and  cut  the  grass 
growing  upon  such  farms  or  meadows  at  his  own  costs  and  charges,  and  the 
'first  mowth  of  such  grass  after  the  mowing  and  cutting  thereof  unless  he  has 
otherwise  agreed  with  the  vicar  of  the  parish  church  of  Scottowe  aforesaid,  or 
his  farmer  for  the  time  being  for  the  tithes  thereof,  at  his  like  costs  and  charges^ 
justly  and  of  as  equal  quantities  as  could  be  without  iraud  or  deceit  to  heap 
upon  the  same  meadows  and  farms  and  each  tenth  heap  thereof  so  heaped  to 
divide  and  set  out  from  the  other  nine  heaps  thereof  to  the  use  of  the  vicar  of 
the  parish-church  or  his  farmer  of  the  tithes  thereof  for  the  time  being  in  fall 
and  entire  contentment  and  payment,  satisfaction  and  discharge  and  in  the 
name  and  place  as  well  of  all  and  singular  the  tithes  of  that  grass  in  the  same 
year  arising,  coming,  increasing,  renewing,  or  happening,  as  of  all  and  singnlsr 
the  tithes  of  grass  of  any  latter  mowth  from  the  said  meadows  or  farms^  in  the 
same  year  arising,  renewing,  or  happening. 

And  then  alleged  that  the  vicar  for  time  whereof,  &c.  had  taken  the 
same  accordingly,  and  that  he  had  performed  the  custom,  yet  that  the  vicar  li- 
belled him  in  court-christian  for  non-payment  bf  the  latter  mowth  of  clover  grass 
according  to  a  schedule  annexed  thereto. 

Which  schedule  contained  the  following  words : 

''  In  the  year  of  our  Lord,  1 700,  now  running,  and  in  the  months  successivdy 
happening  in  the  same  year,  or  in  some  one  or  more  of  the  said  months,  five 
acres  of  clover  renewing  and  growing  in  a  close,  next  or  near  a  field  commoDly 
called  or  known  by  the  name  of  Chequer-fields,  in  the  parish  and  titheable 
places  o£  Scottowe,  iibellate  the  said  clover  cut  and  severed  from  the  gramid, 
the  whole  crop  of  clover  worth  41.  lawful  English  money,  per  acre,  one  acre  of 
clover  with  another,  and  the  tithe  accordingly  two-third  parts,  or  at  least  above 
one  half  part  of  the  said  tithe  was  and  is  subtracted,  withhoiden,  and  yet  mi- 
paid."  And  then  alleged  that  the  said  vicar  pursued  his  suit  in  court-christiaav 
whereupon  he  prayed  a  prohibition.  The  court  inclined  to  be  of  opinion,  tkal 
a  prohibition  did  not  lie  in  such  case  without  the  allegation  of  a  custom;  bat 
upon  debate  of  counsel  on  both  sides  in  the  case,  a  nue  for  a  prohibition  md, 
&c.  was  made  absolute,  and  no  difference  made  between  the  latter  mowth  of 
clover  grass  and  of  ordinary  grass.  2  Cro.  116.  and  Yelv.  86.  Grate  and 
^ttf/tR*s  case.(l) 

(1)  AHtt,  165. 

E.  13  W.  3.  B.  R.  Selby  v.  Bank.  [12  Mod.  496.] 
By  the  common  JDROTHERICK  moved  for  a  prohibition  to  the  spiritual  court,  the  libel  be- 
MTOuch  tiuf*  "  [^  ™^  ^^  '**'^^ ^*y  *°^ lamb,  upon  suggestion, as  to  the  hay,  that  it  was  cut 
able  as  hay.  ^^  ^  Certain  waste  within  such  a  manor;  in  which  manor  there  was  a  custom 
Tithe  is  due  for  that  any  thing  employed  for  foddering  of  things  titheable  should  pay  no  titb^ 
grass  upon  the  and  avers  that  the  hay  for  which,  &c.  was  employed  in  foddering  c€  sheep. 
T^'?  ^b  '*^  ^  ^  ^^^  ^^^^^  '^^^'  ^^  ^'^  sugested  that  there  was  a  custom,  that  for  all  the 
be  oaid  where**^  lambs  that  were  yeaned  there,  for  what  time  soever  the  ewes  were  fed  there,  the 
it  falls,  but  by  tenth  lamb  should  be  paid  for  tithes  :  in  consideration  whereof  they  were  tithe 
the  received       free  for  lambs  of  ewes  that  fed,  but  did  not  yean  there.    And  he  relied  on  1 

canon  law,  re-     Roll.  Abr.  648.  where  such  a  custom  as  to  the  second  point  was  h^  good, 

gard  is  to  be  had 

to  the  place  of 

feeding.    One  is  not  bound  to  pay  tithe-lam)i  for  any  number  under  ten,  because  they  are  entire  things,  and 

divisibl  e  as  wool  is. 

One  may  prescribe  in  non  decimando  for  wood  spent  in  an  ancient  messuage  for  hasbandfy»  for  fonnerly 
was  not  paid  for  wood,  bat  it  is  settled  by  statute  to  be  paid  only  where  it  was  usually  paid ;  so  that  if 
was  a  custom  before,  the  statute  does  not  take  it  away. 
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becMtte^  at  he  said,  it  wtt  more  than  was  due  for  tithes  of  iamb  dF  comnioil        1701. 
light;  for  he  said  the  tenth  hunb  of  oommon  right  did  not  bdong  to  the  par*  »I|B^->^- 
aoQ  in  whose  parish  they  fall ;  hat  regard  will  be  hadto  the  place  where  the   ""^^^r^^ 
ewes  are  fed^  and  the  ecclesiastical  court  will  make  e<|nal  distribution  betuveen 
the  -parishes  where  they  were  fed,  and  where  they  yeaned,  which  is  excluded  by 
ihiamodtts. 

CkeMre,  conM*  The  suggestion  is  a  phun  non  dedmando  to  pretend  to 
fwynotiljie  hay,  because  he  feeds  his  sheep  with  itj  and  cited  1  BoU.Abr. 
650.  2Cro.47.  Moore,  683,  Warner  9  case.  And  as  to  the  lambs,  it  is  very 
unreasonable,  for  thus  by  moving  the  ewes  into  another  parish  when  they  begin 
to  yean,  the  parson  is  ousted  of  his  tithes,  though  they  fed  all  the  year  before 
in  his  parish  j  or  suppose  nine  fall  he  shall  have  nothing. 

Holt,  Ch.  J.  Of  common  right  tithe-lamb  is  payable  where  they  fall,  but 
by  canon  law  there  is  a  regard  to  be  had  to  the  place  where  they  were  engen« 
dered  and  bred.  And  your  custom  for  hay  is  void,  for  hay  is  a  predial  tidie  | 
and  though  you  feed  your  cattle  with  it,  yet  yon  ought  to  pay  tithe.  Of  wood 
spent  in  an  ancient  messuage  for  husbandry,  one  may  prescribe  a  mm  decmumdo^ 
for  that  formeriy  tithe  was  not  paid  for  wood ;  but  you  cannot  lay  such  a  cus- 
tom for  com,  for  com  is  a  predial  tithe,  but  tithe-wood  is  settled  by  act  of  parlia-  . 
ment,  to  be  paid  only  where  it  was  usually  paid ;  so  that  if  there  was  a  custom 
before,  the  statute  does  not  take  it  away ;  and  besides  you  have  not  said  that 
the  hay  was  fodder  to  cattle  emnloyed  in  husbandry,  but  only  say  that  the  tithe 
will  be  the  better  for  it.  And  by  the  common  law  pasturage  is  as  much  tithe-« 
able  as  hay,  but  the  difoence  is  pasturage  being  taken  by  the  mouth  of  cattle, 
but  the  hay  is  titheable  before  it  is  severed  from  the  groimd ;  pasturage  shall 
pay  no  tithe,  but  the  cattle  that  feed  it  shall ;  but  cattle  of  pail  and  plough 
shall  pay  no  tithe  if  you  feed  them  upon  pasture  all  the  year  long ;  and  the 
reason  of  that  is,  for  that  because  they  are  as  tools  of  husbatidry,  by  which 
tithes  are  meliorated.  And  no  tithe  is  originally  due  by  law  in  that  case,  but 
tithe  is  originally  due  upon  mowing  of  the  grass  -,  and  your  subsequent  appli- 
cation of  it,  though  to  cattle  of  pail  and  plough,  shall  not  discharge  you  of  a 
charge  to  which  you  are  liable  before  upon  the  mowing.  And  the  grass  is  tithe- 
able  only  in  respect  of  the  feeding,  that  is,  the  use  and  application  makes  it  tithe- 
able  ;  and  for  that  you  cannot  lusve  any  other  tithe  than  from  the  profit  of  the 
cattle  that  do  feed  it.  And  as  to  the  other  point  of  the  lambs,  one  tithe  in 
specie  cannot  be  a  discharge  of  another  tithe  in  kind  $  and  though,  as  I  said 
before,  tithe-lamb  is  to  be  paid  where  they  £sll,  yet  by  the  received  canon  law 
there  is  regard  to  the  place  of  feeding ;  and  Marsh,  79.  1  Mod.  239.  were 
cited. 

And  after  consideration  the  court  declared  at  another  day,  that  no  prohibition 
should  go  in  either  part ;  for  as  to  the  lambs,  it  is  a  dangerous  custom,  because 
easily  converted  into  fraud,  by  taking  the  sheep  away  in  yeaning  time.  And 
the  other  point  is  dear  upon  the  case  put  out  of  Cro.  Ji|C.  ^c.  and  aftermath  of 
common  right  is  titheable,  and  no  prohibition.    Per  totam  curiam. 

Note,  per  Holt,  Ch.  J .  hk.  One  is  not  bound  to  pay  tithe-lamb  if  he  have  any 
number  under  ten,  because  they  are  entire  things }  but  if  he  have  nine  pounds  of 
wool,  he  shall  pay  tithe  for  it^  vtz.  by  an  inferior  weight,  as  by  ounces,  for  ibnt 
is  divisible. 

Tr.  13  W.  S.  B.  R.     Selby  v.  Clarke.  [1  Ld.  Raym.  677.] 

MR.  BRODEHICK  moved  for  a  probibitioii,  to  be  directed  to  the  spiritual  A  cnslom  that  in 
court  cf to  stay  a  suit  there  against  ti^  plaintiff  for  tjthes  (tf  hay,  and  ?°''^'^''^ 

lambs  fed,  dropped  iad  nourished  upon  the  plain^iirs  lands*  &c.  upon  suggestion  ^'i^^t^^t], 
of  a  modus,  that  in  consideration  that  they  used  to  pay  the  tenth  tamb  of  all  the  iamb  of  all  the 
lambs  dropped  in  their  parish,  they  used  to  be  dischaigl^  of  the  tithes  of  all  Iniqbs  dropped 
lamhs  there  fed,  &c,  and  as  to  the  tithes  of  hay,  it  suggested  a  custom  within  in  the  parish, 
the  parish,  that  if  any  parishioner  fed  his  sheep  with  his  grass  until  June  and  ^^^^.  "'^1|^  ^ 
August,  that  then  he  might  mow  the  coarse  grass,  with  which  they  fed  theii:  ^^^  Jf^i 
sheq>  in  the  winterj  whereby  the  parson  had  lAenqret  decimas  of  the  sheep,  \f^^  there  fed, 
VOL.  I.  bS  &c.  &c.bbsd|  wd 
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1701.  ht.  Aiid  a  nilewas  made^  to  afaew  canse  whentan,  &c.  And  now  Mr.Cfta* 
<4yrf  against  the  l)rohibitioii  urged,  that  this  was  a  plaia  pfeinriptioa  in  mi 
dedaumdo,  because  nothing  was  payable^  if  there  were  not  ten  laabas  like  the 
case  of  Dehmm  y.  Barton,  1  Roll.  Abr.  648.  c.  4.  1  Mod.  229. 
in  reaiity^mo-  Bot  Mr.  Broderick,.  k  cantrip  urged,  that  this  was  a  good  modut,  becssaK  bf 
dui  at  all.  the  canon  law  distribution  ought  to  be  made  of  the  tithes  of  the  lamba,  at  the 

2.  The  tenth  places  where  the  sheep  had  been  all  the  year ;  and  therefore  the  parson  not 
lamb  is  due  to  YMm%  right  to  every  tenth,  because  some  (tf  them  might  be  but  newly  bought, 
commcmriKht,  the  pUintiflF paying ev^ery  tenth  Iamb,  might  well  in  consideration  thmof  pn> 
and  though  tliey  scribe  to  be  discharged  of  the  lambs  there  £ed.  And  he  cited  1  Roll.  Abr.  648. 
may  make  a  dis-  c.  1.  649.  pi.  7.  l^it  per  HoLT,  Ch.  J.  the  tenth  lamb  is  dne  to  the  panon  of 
tributjon  in  the  common  right.  And  though  they  may  make  distribution  in  the  ecclesiasticil 
ooom^^atis  ^^^^^^^^^  ^^  ^  ^J  among  the  parsons  themselves,  but  does  not  coocem  the 
only  among  the  proprietor  of  tlie  land,  who  ought  to  pay  the  tenth  lamb  to  the  parmi  by  the 
parsons  them-  common  law ;  and  therefore  this  custom  cannot  be  esteemed  by  this  laooit  as 
selves,  and  does  beneficial  to  Uie  parson,  and  consequently  it  is  no  ground  for  a  prohibidoa. 
^^  ^°?^  ^^  ^^  ^^^  <^<^  ^ff*^  ^^^^^  ^^^  <^^^  <^>^  ^y  Chesh/rt,  because  wool  is  severable, 
Jand!'  ^'^  ^^  P^^  ^  ^^  titheable,  and  the  parson  may  have  the  tenth  ounce,  or  nart 

3.(Wool  is  se-  of  an  ounce,  but  lambs  are  entire.  But  this  is  not  a  prescription  in  nan  aed-' 
▼erable  and  mando,  because  under  the  tenth,  tithe  is  not  due.  And  therefore  this  is  not  s 
every  part  of  it   niodus  m  fioa  dtdmando,  but  no  modut  at  alL 

titheable,  and  2.  As  to  the  modtu  for  the  hay,  Cheshire  urged,  that  it  was  a  plain  non  dot 

haTe^h^nth^   »»»^-    And  for  thai  he  cited  1  lUAL  Abr.  650.  pi.  13.  Cro.  Jac.  47.  Moor, 
ounce, or  part  of  683.    And  the  court  hdd  it  to  be  a  void  custom,  and  therefore  the  rale  was  dii- 
an  ounce,  bat      charged, 
lambs  are  entire, 
and  it  is  not  a  prescription  in  rum  dicimando  to  pay  the  tenth  lamb,  because  under  the  tenth,  tithe  is  not  doe. 

4.  A  custom,  that  if  a  pariihioner  fed  his  sheep  with  his  grass  until  June  or  August,  that  then  be  mig^t  nsov  the 
coarse  grass  with  which  ttiey  fed  their  sheep  in  winter,  whereby  the  parson  had  vbariorea  deeraiaf  of  Che  Aerp,9K, 
withoat  setting  out  any  tithe,  is  in  jimi  dicbmmdo,  and  void. 

Tr.  13  W.  3.  B.  R.    Fox  v,  Thexton.    [12  Mod.  524.] 

Germs  of  the  'DER  CURIAM.    Of  germs  of  oak  growing  not  of  a  root,  the  tree  wlicnaf 

roouofoak  -'^  was  twenty  years  old  when  cut,  there  shall  be  tithes  paid ;  for  oak  or  other 

tijTi^  twoatv  ^'"^'^  <^^  under  that  age  shall  pay  tithes  as  other  underwood  ;  but  if  the  osk 

years  old  not  ^^  Other  timber  tree  was  twenty  years  old  when  cot,  it  was  not  titheable,  and 

titheable,  hut  for  that  the  germsof  theroots  of  such  trees  cut  at  that  age  shall  pay  no  tithe. 

growing  from  a  2  Inst.  463. 
root  the  tree 
whereof  was  not  twenty  years  old  when  cut,  tithes  shall  be  paid. 

Tr.  13  W.  3.  Scacc. 
Conyers  v.  Sweethand  and  Leate.    [1  Wood,  400.] 

Devonshire,  30th  June,  1701. 
Mtfdaaof  four-  FTIHE  vicar  of  East  Budkigh  in  the  county  of  Devon,  with  die  chapel  ef 
E^^e!^ofci.  .  Withercomb  Rawleigh  annexed,  claimed  the  customary  rates  in  lien  of  tlM 
de^fonr.pence  ^^^  of  cider,  hay,  calves,  garden  stuff,  firewood,  herbage,  and£aster  ofieriiigs* 
an  acre  for  grass  '^^  defendant  said  that  the  plaintiff  was  an  idien  horn  in  France,  and  not 
made  mto  hay ;  made  a  denizen,  and  submitted  to  the  court  whether  they  should  pay  him  tithes, 
Ibor-penoe  fora  or  whether  he  had  any  right  until  he  was  made  free  by  act  of  parliament. 
rarde?3  '^^  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined 
a  hear^-pen-  ^^  ^^  "^^^ '  ^^  "P^^  debate  of  the  matter,  and  reading  the  depositions,  it 
ay  for  firewood,  aj^ared  by  the  |^aintiff^s  proofs,  that  the  modus  or  customary  payment  of  cider 
decreed.  was  foiv-pence  a  hogsheaa,  and  not  three-pence  only,  as  was  set  finth  in  the 

defendant  s  answer  3  for  grass  mowed  and  made  into  hay,  four-pence  an  sicse; 

for  every  calf,  four-pence ;  for  his  garden,  one  penny  a-year ;  for  firewood,  a 

hearth  penny  yearly;  and  for  Easter  offerings,  as  confessed  by  the  aoawpr, 

feur*pence  for  man  and  wife. 
And  the  court  decreed  the  same  to  be  paid  by  the  defendants  accoidnigly. 

K.  13 
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M.  13  W.  S.  C.  B.     Buxton  v.  Cookerman.  [2  Lutw.  1062.]  ^--v-^ 

I^OR  g  raggestion  to  stay  a  suit  for  tithe  of  g^ebe  land  brought  by  a  cunU  Where  a  vicar 
•^     aod  sequestrator,  it  was  alleged,  that  one  huodred  acres  of  land  with  the  labelled  a  tenant 
appurtenaDces  were  pared  of  the  rectory,  and  of  the  glebe  land  thereof,  and  ^**'  ^^^'  •  '?«- 
that  aU  the  rectors  of  the  church  aforesaid  for  the  time  being  (being  seised  S^Hm  gLbS" 
thereof  in  demesne  as  of  fee  in  right  c£  the  church,)  for  themselves,  their  far*  parcel  of  ^e 
mers  and  tenants  of  such  glebe  land,  with  the  appurtenances,  held  and  enjoyed  rectory,  and 
all  the  land,  with  the  appurtenance,  and  had  been  used  and  accustomed  to  hold  ^^^<  ^^^  '^^or 
and  enjoy  the  same  discharged  and  acquitted  and  privileged  of  and  from  the  ^^^^fj^""^^ 
payment  of  all  tithes  whatsoever  to  the  vicar  of  the  vicarage  for  the  time  being  hiin»el"*hirfar- 
for  any  things  whatsoever  increasing,  renewing,  coming  or  happening  upon  that  mers  and  te- 
land ;  that  die  rector  had  demised  Uie  same  to  theplahitiff.  nants,  free  from 

The  opinion  of  the  whole  court  was,  that  the  matter  of  the  suggestion  was  I^J^cnt  of 
sufficient  ground  for  a  prohibition ;  but  upon  affidavits  made  that  the  lands  JJJffiiVert^for^^^^ 
were  not  glebe  lands,  the  prohibition  was  denied.    Upon  this  point,  see  Cro.  prohibition;  bat 
El.  479.    Btmcawes  case.  Moo.  457.  2  Boll.  Abr.  335.  No.  7.  in  the  prindpal 

The  court  also  held  that  the  suit  in  the  spiritual  court  was  well  brought  in  caM  itwaa  le- 
the  name  of  the  curate  and  sequestratiir,  and  for  that  see  the  statute  28  H.  8.  ^'2!!?  VJ*?*  ""^ 
c.  11.  the  Register,  consultation  51.  F.  N.  B.  52.  G,  uSdw«*S^l 

glebe.    Incambents  majr  by  their  wills  dispose  of  anjr  com  sown  by  them  upon  their  glebe.    A  sait  in  the  spirl« 
taai  court  may  be  brougbt  by  a  curate  to  whom  sequestration  has  been  granted  bjr  virtue  of  28  Hen.  8.  c.  11. 

M.  13  W,  3.  B.  R. 
Byne  v.  Dodderidge.  [1  Ld.  Raym.  696.]    12  Mod.  563.   2  Gw.  578. 

MR.  CHESHYRE  moved  against  a  mk  &tt  setting  this  teide,   being  A  mcdui  to  pay 
granted  to  diseharge  another  rule  before  made,  by  which  a  prohil^tioa  ^*  '^^  ^^^  pound- 
was  granted  to  the  spiritual  court,  to  stay  a  suit  therefor  tithes  upon  suggestion  ^^  '^J^  '^^ 
of  a  modus,  and  this  last  rule  was  made  upon  allegation,  that  the  plaintiff  had  ^^'^^     '  ^^  * 
had  a  prohibition  granted  before,  and  that  he  had  declared  upon  it,  and  that 
issue  had  been  joined  upon  it,  and  a  verdict  found  in  it  against  the  plaintiff. 
And  that  which  Mr!  Ckeshifre  now  ui^ed  against  this  last  rule  was,  that  the  mo- 
rftffy  upon  which  the  rule  was  made  for  the  granting  of  a  prohibition,  varies  from 
the  fiUN/iMupon  which  the  prohibition  had  been  granted  before,  and  the  verdict 
had  ;  and  therefore,  that  this  case  was  not  within  50  £.  3.  c.  4.  For  the  present 
modus  suggested  is,  that  they  have  used  to  pay  two  shillings  In  Che  pound  of 
the  rent  reserved  ;  whereas  the  former  modus  was,  that  they  used,  &c.  to  pay 
two  shillings  in  the  pound  of  the  profits  reoeived.    And  he  cited  Hob.  192. 

Against  this,  Mr.  Broderick  said,  that  this  modus  was  not  good  $  for  as  it  is 
laid  in  the  suggestion,  if  the  plaintiff  keep  the  lands  in  his  own  hands,  be  shidi 
pay  nothing  to  the  parson )  itx  the  modus  is  laid  to  be  paid  out  of  the  rent  re- 
served. 2.  He  may  let  a  lease  at  a  smaller  rent  upon  payment  of  a  fine. 
And  he  cited  I  Roll.  Rep.  378.  2  Vent.  47. 

But  {per  Cheshire)  that  would  be  a  fraud. 

Curia  conird.  It  would  not  be  a  fraud.  And,  per  Hovr,  Ch.  J.  I.  This 
cannot  be  a  modits,  it  amoun^g  to  as  much  as  tithes  in  kind  ;  but,  it  may  be 
a  composition.  2.  A  custom  cannot  be  applied  to  rents  reserved  from  time  to 
time  upon  frequent  new  reservations.  And  the  rule  for  discharging  the  rule 
granted  for  the  prohibition  was  made  absolute. 

H.  IS  W.,3.  Scacc.    Coe  v.  Smith.  [1  Wood,  400.] 

SnfkHk,  19th  February,  1701. 

npHE  rector  of  Elmsett,  in  the  county  of  Suffolk,  claimed  the  tithe  of  log  Tithe  in  kindb 
-■-    trees,  and  the  loppings  and  topping  of  other  trees  in  kind,  and  for  the  ^"®  ^°^^??^ 
agUtment  of  baixen  and  unprofitable  cattle.  ^^  "**"* 

The  defendant  admitted  taat  the  plaintiff  was  rector,  and  entitled  to  all  tithes 
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belonging  to  the  said  rectory,  and  stated  that  he  was  an  inliabitaDtof  the  pariA 
of  H^leigb ;  that  he  neither  inhabited,  nor  occupiefl,  or  owned  any  lands  dot 
tenements  whatsoever  in  the  parish  of  Elmsett,  but  he  confessed  that  be  bad 
bought  bg  trees,  and  loppings  and  toppings  for  four  pounds  ten  shflliiigs,  and 
had  felled  and  converted  them  into  charcoal,  the  tithes  of  which,  if  ti  Acable, 
were  worth  twenty  shillings.  He  also  confessed,  that  in  one  year  be  had  put 
ten  bullocks  to  pasture  for  five  weeks,  with  an  owner  or  occupier  of  lands  in 
the  parish  of  Elmsett,  and  averred  that  the  said  owner  or  occupier  bad  pud 
the  tithes  of  bis  lands  in  the  said  parish. 

The  court  was  of  opinion,  that  tithes  In  kind  are  due  for  wood  ooaverted 
into  charcoal,  and  also  for  the  tithe  herbage,  the  value  of  which  tithes  the  par- 
ties, by  consent,  admitted  to  amount  to  six  pounds,  twelve  shillings  and  six- 
pence. 

It  was  accordingly  decreed,  that  the  defendant  do  satisfy  and  pay  to  the 
plaintiflP  the  said  sum  for  the  value  of  the  said  tithes,  together  with  costs  of  suit, 
to  be  taxed  by  the  deputy  remembrancer  of  this  court. 

Wabd,  Ch.  B.  Tract,  B. 

Hatsbll,  B.  Bury,  B. 


It  bad  been 
agreed  between 
furnier  rector 
aud  his  parish- 
ioners, that  he 
should  bold  a 
certain  quantity 
of  bud  in  lieu  of 
tithes,  and  a  pro- 
hibition was 
granted  apon 
suggestion  of  a 
confirmation  of 
this  agreement 
by  the  rector, 
who  sued  in  the 
spiritual  court 
for  tithes  in 
kuid. 


H.  1 1  W.  S.  C.  B.     Machin  v.  Moulton.  [2  Lutw.  1057.] 

NOTTINGHAM  (to  wit).  W.  M.  rector  of  the  church  of  South  CMagh 
in  the  county  of  Nottingham  aforesaid,  was  attached  to  answer  I.  M.  who 
sues  as  well  for  our  Lord  the  King  as  for  himself  in  this  behalf,  of  a  plea 
wherefore  he  pursued  his  plea  against  him  I.  M .  in  the  court-christian  to  the 
injury  of  the  crown  and  dignity  of  the  said  Lord  the  king,  and  against  the  pro- 
hibition of  the  same  Lord  the  King  to  him  before  directed  and  delivered  to  the 
contrary,  &c.    And  thereupon  the  said  I.  M.  who  as  well,  &c  by  J.  C.  his 
attorney,  complains,  for  that  he  the  said  I.  W.  in  the  year  of  our  Loid  1668^ 
and  continually  from  that  time  to  the  end  of  the  year  of  our  LcMd  1693^  was 
inhabitiog  within  the  parish  of  S.  C.  aforesaid,  and  the  bounds,  limits,  and 
titheable  places  thereof,  and  an  occupier  and  possessor  of  divers  parcels  of  land, 
with  the  appurtenances  lying  and  being  within  that  parish.    And  that  the 
said  W.  M.  now  is,  and  many  years  then  1^8t  past,  to  wit,  twenty-nine  years 
and  more,  was  rector  of  the  parish  church  of  the  parish  aforesaid.     And  that 
long  before  the  said  W.  M.  had  any  thing  of  ana  in  that  rectory,  with  the 
appurtenance,  one  W.  B.  was  rector  of  the  church  aforesaid,  and  seised  of 
that  rectory,  with  the  appurtenances,  in  his  demesne  as  of  fee  in  rigbt  of  hia 
church  aforesaid,  and  being  so  seisied  thereof  it  was  agreed  between  the  afore- 
said W,  B.  (Ni  the  part  of  the  said  W«  and  his  successors  of  the  one  part,  and 
the  proprietors  and  tenements  of  the  same  parish,  to  wit,  at  S.  C.  aforesaid,  on 
the  last  day  of  September,  in  the  year  of  our  Lord,  1650,  that  the  lands  lyii^ 
within  that  parish  should  be  inclosed  with  hedges  and  fences  at  the  cost  of  soch 
proprietors  and  tenements  for  the  melioration  of  the  land.    And  that  the  sane 
W .  B.  and  all  his  successors,  rectors  of  the  church  of  the  parish  aforesaid,  fer 
the  time  being,  had  the  tenth  acre  of  titheable  land  lying  and  being  within  the 
parish  aforesaid,  and  the  bounds,  limits,  and  titheable  places  of  the  same  pa- 
rish, separated  and  inclosed  from  the  rest  of  the  land  there,  to  the  sole  use  and 
benefit  of  the  aforesaid  W.  B.  and  his  successors,  rectors  of  the  rectory  afore- 
said for  the  time  being,  in  full  sati8fiEu:tion  and  discharge  of  all  tithes,  oblatioQS, 
and  ecclesiastical  rights  whatsoever  annually  increa^g,  renewing,  coming,  and 
happening  vrithin  the  parish  aforesaid,  and  the  bounds,  limits,  and  titheable 
places  of  the  same  parish  :  and  that  in  pnrsnance  of  the  agreement  aforesaid, 
all  the  lands  lying  within  the  parish  aroresaid,  were  inclosed  according  to  the 
agreement  aforesaid,  and  ten  acres  of  titheable  land  within  the  parish  aforesaid 
were  separated  and  inclosed  for  the  aforesaid  W.B.  and  his  succesters,and  by  the 
aforesaid  W.  B.  accepted  andhadinfiillsatisfoction  of  all  tithes,  obbtions,  and 
ecclesiastical  rights  aforesaid,  according  to  the  agreement  aformid,  for  all  the 
time  which  W.  B.  afterwards  remained  rector  of  the  church  of  S.  C.  aforesaid, 

and 
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and  afitcr  the  death  of  the  aforesaid  W.  B.,  to  wit,  od  the  last  dav  of  February,       }^?}.\, 
in  the  year  of  our  Lord,  1 668,  the  aforesaid  W.  M.  was  instituted  and  inducted  ^ 

into  the  rectory  aforesaid,  and  thence  hitherto  was  rector  of  the  said  church, 
and  is,  and  then  agreed  with  all  the  proprietors  and  tenements  in  the  agree- 
ment aforesaid  contained,  and  into  the  aforesaid  ten  acres  so  as  is  before 
stated  inclosed  by  the  rector  aforesaid,  entered,  lUid  for  ail  the  time  aforesaid, 
in  which,  as  beforesaid,  he  was  rector  of  that  church,  held  and  occupied,  and  yet 
holds  and  occupies,  according  to  the  agreement  aforesaid,  and  the  aforesaid  pro- 
prietors and  tenements  f or  ul  the  aforesaid  time  in  which  the  aforesaid  W.  M. 
was  rector  of  the  church  aforesaid,  were,  according  to  the  agreement  aforesaid, 
discharged  from  the  payment  of  all  tithes,  oblations,  and  ecclesiastical  rights, 
until  W.  M.  in  the  court-christian,  before  H.  W.  Doctor  of  Laws,  after  men- 
tioned, drew  him  into  plea  by  libelling,  as  is  below  shewn.  And  whereas, 
all  pleas  concerning  any  contracts,  bargains  and  compositions,  between  any 
subjects  of  this  realm  of  England,  for  any  tithes,  goods  or  chattels  whatsoever, 
arising  and  happening  within  the  realm  of  England,  and  their  validity  in  law, 
and  aU  other  pleas  and  nuitters  of  this  kind  belong  and  appertain  to  our  Lord 
the  now  ELing  and  his  royal  crown,  and  not  in  any  manner  to  the  ecclesiastical 
or  civil  court,  and  in  the  court  of  our  Lord  the  King  of  record  before  his  justices, 
and  other  judges  secular  and  temporal,  and  not  in  court-christian  before  spintuid 
judges  or  elsewhere,  ought  to  be  tried,  finished  and  discussed,  and  always 
hitherto  have  been  used  and  ought ;  yet  the  aforesaid  W.  M.  well  knowing  the 
premises,  but  contriving  and  fraudulently  intending  the  same  I.  M.  against  the 
due  form  of  law  of  this  kingdom  of  England,  and  the  effect  of  the  composi- 
tion and  agreement  aforesaid,  unduly  to  molest,  oppress,  and  harass,  and  our 
Lord  the  now  EJng  to  disinherit  and  to  draw  the  conusance  of  a  plea  which 
belongs  and  appertains  to  our  said  Lord  the  now  King  and  his  royal  crown,  to 
another  tribunal  in  court-christian,  the  said  I.  M.  in  court-chrbtian  before  the 
aforesaid  H.  M.  Doctor  of  Laws,  official  principal  of  the  consistory-court  at 
York  lawfully  constituted,  or  some  other  competent  judge  in  that  behalf,  of 
and  for  the  subtraction  of  tithes  in  the  libel  hereafter  mentioned,  increasing, 
renewing,  coming  and  happening  of  and  out  of  his  tenements  within  the  parish 
aforesaid,  the  bounds,  limits,  and  titheable  places  thereof,  against  the  form  of 
the  oomposition  and  agreement  aforesaid,  has  drawn  him  into  plea  by  craftily 
and  cunningly  libelling  against  him  the  said  I.  M.  in  the  same  court-christian. 

And  then  shewed  the  libel,  and  alleged  that  he  had  pleaded  all  the  matter  in 
the  court,  and  the  defendant  traversed  the  agreement,  and  issue  thereupon  and 
▼crdict  and  judgment  for  the  plaintiff.  After  several  debates,  in  arrest  of  judg- 
ment, the  plaintiff  had  judgment  for  him  in  Trinity  term,  1  Anne,  by  the 
opinion  of  the  whole  court. 


A 


E.  1  Anne.  B.  R.    Anon.  [1  i  Mod.  5.]  ^^2' 


LL  prohibitions  are  to  be  granted  upon  some  suggestion,  and  not  otherwise.  If  the  spiritual 
•  which  suggestions  are  to  be  brought  into  office.  ^"'*  ^^^^  ^ 

But  quttre  of  prohibitions  to  the  admiralty ;  for  the  court  of  admiralty  does  ^^S^n  will 
not  use  to  set  forth  the  special  matter  whereon  they  give  sentence;  but  Ke  after  sentence 
only  reciting  that  they  have  heard  both  sides,  and  so  proceed  to  give  judgment,  in  every  case 
and  then  they  pretend  that  it  is  too  late  to  move  for  a  prohibition.  eiceptfor  suing 

But  by  Holt,  Ch.  J.  it  is  never  too  late  to  move  for  a  prohibition  ttker  sen-  «"»^<»^  ^  ^^^ 
tence,  in  any  case  but  one,  and  that  is  to  the  ecclesiastical  court,  on  the  statute  ^  prohibitions 
of  23  Hen.  8.  c.  9,  where  the  suit  is  out  of  the  diocese  :  and  the  reason  why  a  are  to  be  grant- 
prohibition  is  denied  in  that  case  is,  because  you  have  by  pleading  owned  their  ed  upon  some 
jurisdiction.  suggestion 

And  Note,  Although  in  the  case  of  Jcuva  v.  JoUffe,  a  rule  is  laid  down,  that  ™^^^»J  ^^ 
for  any. thing  not  appearing  in  the  libel,  but  only  suggested  as  a  matter  coUa-  ^j^  office^ 
teral  to  it,  no  prohibition  shall  go  after  sentence ;  yet  in  the  case  of  Skatier  ▼. 
Friendy  a  prohibition  went  to  the  spiritual  court  after  sentence,  where  they  had 
disallowed  proof  by  one  witness,  though  that  matter  did  not  appear  in  the  libel 
(or  sentence)  :  and  Dolben,  J.  in  that  case  said,  that  a  piohUiitian  ou^  to. 
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1702.        go  rather  after  sentence  than  before^  for  then  it  irffl  best  appear  Hui&ttfh 
disallowed  such  proof. 


An  action  lies 
against  the  slie* 
riff  where  a  man 
escaped^  who 
had  been  arrest- 
ed upon  an  ec- 
communieato  co- 
piendo  issued 
upon  an  exoom- 
municatipn  for 
not  ohe^ine  tlie 
sentence  of  the 
spiritual  court 
for  tithes  and 
costs. 


Tr.  1  Anne.  C  B.  Slipper  v.  Mason.  [2  Ld.  Raym.  788.}  1  Lutw.  \^^. 

npHE  plaintiff*  obtained  sentence  against  J.  S.  for  210/.  in  the  spiritual  court 
-*•  for  non-payment  of  tithes^  besides  his  expenses  of  suit,  and  for  not  obey- 
ing the  sentence  J.  S.  was  excommunicate,  and  arrested  upon  an  examamad' 
cato  capiendo  J  and  being  in  custody  of  the  defendant  then  sheriff  of  the  ooaDty, 
he  permitted  him  to  escape.  Upon  which  the  plaintiff  brought  a  special  action 
upon  his  case  against  the  defendant  for  this  escape.  And  upon  not  guilty 
pleaded,  the  plaintiff  recovered  a  verdict  for  the  210l.  Afterwards  it  waa  seve* 
ral  times  moved  in  C.  B.  in  arrest  of  judgment,  that  this  action  would  not  Ke 
against  the  defendant.  But  it  was  judged  unanimously  by  all  the  judges  of  the 
Common  Fleas,  viz.  Sir  Thomas  Trbyor,  Ch.  J.  Neville,  Powell^  and  Bux* 
cowE^  J  J.  that  the  action  well  lay,  Thursday,  the  18th  of  June»  as  aeijent 
Jcnner  told  me.  And  the  court  refied  much  upon  the  case,  where  it  is  lield» 
that  the  case  lies  agdnst  the  sheriff,  for  suffering  a  man  to  escape,  being 
ed  upon  a  capiaa  utlagatum,  after  outlawry  upon  mesne  process. 


Ejectment  lies 
for  small  tithes. 


Tr.  1  Anne.  Scacc.    Camell  v.  Clavering.    [2  Ld.  Raym.  789-] 

AN  ejectment  was  brought  in  the  Exchequer  de  minutii  dedmit.  And  upon 
not  guilty  pleaded,  verdict  for  the  plaintiff.  And  Mr.  Cheskyrt  about  five 
or  six  years  ago  moved  in  arrest  of  judgment,  that  an  ejectment  wonld  not  lie 
for  small  tithes.  I .  Because  eggs  are  small  tithes ;  and  it  is  absurd  to  say  that 
an  ejectment  would  lie  of  an  egg.  2.  Because  the  sheriff  does  not  know  of 
what  he  is  to  deliver  possession,  upon  habere  facias  possessionem,  Sed  nan  aUo- 
catur.  Because  it  has  been  adjudged^  that  an  ejectment  lies  of  wool,  being 
tithe,  and  by  the  same  reason  for  an  egg.  And  therefore  by  al)  the  barons 
judgment  was  given  for  the  plaintiff.     11  Co.  25.  Exrdatione  mri  Ckesihfre, 


Timber  trees 
above  twenty 
years  growth, 
logs  made  into 
billets  and  fiig- 
gots  and  burnt 
in  the  boose, 
and  underwood 
and  thorns  used 
for  repairing  the 
fences,  pay  no 
tithes. 


Tr.  1  Anne.    Scacc.    Barrell  v.  Greenacres.    [1  Wood^  404.] 

Norfolk,  J  5  th  June,  1702. 

THE  plaintiff,  as  rector  of  WooUerton,  in  the  county  of  Nocfblkj  stated^ 
that  bv  common  right,  the  tithe  of  wood  ought  to  be  paid  in  kind  ;  and 
that  the  defendant  had  occupied  several  acres  of  wood  land,  and  had  cut  down 
and  converted  several  loads  of  wood  to  his  own  use ;  the  tithes  whereof  were 
worth  for^  shillings  a-year. 

The  defendant  denied  that  the  plaintiff  was  entitled,  either  by  conunon  right 
or  immemorial  custom,  to  the  tithe  of  wood,  for  that  the  w\Dod  and  trees,  wluch 
he  had  cut  down  within  the  said  parish,  were  in  theor  natare  gros9e  bays,  or 
timber,  except  such  as  grew  in  the  hedge-rows,  and  which  he  had  applied  with 
the  thorn  for  rqwiring  the  hedge-rows,  and  for  iHae  better  improvement  of  the 
tithes  and  herbage  of  the  indosnres  in  the  said  parish ;  that  the  trees  weie  all 
above  twenty  years  growth ;  that  the  underwood  and  thorns,  gwwiag 
in  the  said  hedge-rows,  had,  for  the  greater  part,  been  used  in  repairinf^  the 
fences,  and  the  remainder  made  into  facets  and  billets,  and  burnt  in  his  bonae; 
that  in  the  said  parish  there  was  a  custom  immemorial,  that  if  the  formeia  er 
occupiers  of  lands  cut  any  underwood  or  thorns  growing  upon  ditdiea  and  in- 
closures,  and  employed  the  same  in  mending  or  new  fencing  vnthm  their 
houses,  or  on  their  farms  in  the  said  parish,  no  tithes  shonld"  be  paid  for  ike 
same,  but  that  the  tithes  of  the  hay,  com,  and  grass  so  impiovea  sbooid  be 
taken  in  full  satisfocdon  of  the  underwood  attd  thorns  growing  npoii 
ditches. 

The  plaintiff  replied ;  the  defendants  rejoined  j  and  witneasea  were 
on  both  sides. 

The  court  ordered  the  bill  to  be  dismissed. 

M.  1 
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M.  1  Aane.   Dike  v.  Browne.  [2  Ld.  Raym.  835.]  1702. 

UPON  a  motion  for  a  prohibition,  the  case  was,  tbe  defendant  libelled  in  the  ^J^^^^ 
spiritnal  court  fOr  tithes  of  faggots  made  of  loppings  of  trees;  and  the  sng-  OTn^restid^ 
gestion  for  a  prohibition  was,  that  these  loppings  were  cut  from  the  stamps  of  tiMt  the  libel 
timber- trees  above  the  growth  of  twenty  years.    And  it  was  alleged,  that  was  for  lopping* 
sentence  was  given  in  the  spiritual  court,  and  therefore  the  plaintiff  comes  hetc  <^"'  f'®"  ^ 
too  late  to  hate  a  prohibition.    But,  ptr  Holt,  Ch.  J.  the  sentence  will  not  JJ^P'^Ve^thT 
hinder  the  haying  a  prohibition  in  any  case,  but  in  case  of  prohibitions  ground*  ino^th  of  twen- 
ed  upon  23  Hen.  8.  c.  9.  for  citing  out  of  the  diocese.    But  because  the  plaintiff  ty  jears ;  but  it 
had  not  pleaded  this  matter  in  the  spiritual  court,  they  denied  the  prohibition ;  wa3  refused  be. 
because  the  sphitual  court  has  general  jurisdiction  of  tithes,  and  it  any  special  ^^  '^  ^m°^ 
matter  deprive  them  of  their  jurisdiction,  it  must  be  pleaded  there.    And  if  it  b^JJ^^aldMy 
had  been  pleaded  there,  and  issue  Joined  upon  it,  and  upon  the  trial  it  had  been  ipedai  matter 
fbtind  not  to  be  siha  cadua,  it  had  been  well.    But  if  they  had  refused  to  ad-  which  deprives 

mtC  the  plea,  a  prohibition  should  have  been  grapted.  the  spiritnal 

court  of  jaris- 
dietioD  miut  be  pleaded  there.*   If  they  had  refused  to  admit  the  plea,  prohibitioa  would  have  been  granted 


M*  1  Anne.  B.  R*    Harrow^ 8  case.  [7  Mod.  113.] 


L 


IB£L  in  the  spiritual  court  for  subtraction  of  tithes,  for  agistment  of  A  declaration 
cattle.  in  prohibition 

They  pleaded  below  that  they  were  inhabitants  of  that  parish,  and  the  other  ought  not  to  wy 
tithes  were  better  for  the  agistment  of  cattle  there ;  and  this  matter  they  also  J^^on^butthe 
suggested  for  a  prohibition  ;  but  in  their  declaration  upon  a  prohibition,  they  court  allowed 
alleged  they  were  occupiers.  the  plaintiff  tp 

Per  curiam.    The  declaration  ought  not  to  vary  from  the  suggestion,  and  if  discontinue  up- 

you  do  not  declare  pursuant  to  suggestion,  a  consultation  ought  to  gp  :  for  if  ^°  payment  of 
'         j»         A«  i.'u»*'        •*    u  II  c  J  *u  u-  costs,  and  to 

you  discontinue  your  prohibition,  it  shall  go  or  course;  and  the  reason  why  prav  another 


agisted  cattle  shall  not  pay  tithes  is,  because  the  other  tithes  of  the  same  proi^ibition. 
rish  are  the  better  for  the  agistment  there.  By  Holt,  C 

Holt,  Ch.  J,  If  you  have  a  house  in  one  parish  and  live  there,  you  must  not  It  y^^^.^*^®  * 


parish  are  the  better  for  the  agistment  there.  By  Holt,  Ch.J. 

Holt,  Ch.  J,  If  you  have  a  house  in  one  parish  and  live  there,  you  must  not  It  y^^^.^*^®  * 
pay  agistment  for  dry  cattle  there.    But  it  you  be  not  a  housekeeper  there,  ri^h*aiid  Urc^" 
you  must  pay  tithes  for  agistment.    And  if  there  be  cattle  of  the  plough  agisted  i^^^  ^^q  „qiI 
in  another  parish,  they  must  pay  tithes  there  where  they  agist,  because  they  are  not  pay  agist- 
not  cattle  of  the  plough  there.  meat  for  dry 

The  court  gave  them  leave  to  discontinue  upon  paying  costs^  and  to  pray  an-  ^*^f  ^^'hL 

other  prohibition.  notiholV 

keeper  there,  you  must  pay  tithes  for  agistment    And  if  there  be  cattle  of  the  plongh  agbtsd  in  another  parish, 
Shey  must  pay  tithes  there  where  they  agist,  because  they  are  not  cat^e  of  plough  there. 

M.  1  Anne,  Scacc.  Mattabarv.  Foting  and  others.  [1  Wood,  408.] 
*         Cambridgedure,  9th  December,  1702. 

THE  bill  stated,  that  the  archdeacon  of  Ely,  having  been  seised  of  the  im-  To  a  bill  for 
propriation  or  rectory  of  Wilberton,  m  the  Isle  of  Ely,  in  the  county  of  fc^^^^^*" 
Cambridge,  in  right  of  the  archdeaconry,  or  as  a  corps  annexed  thereto,  i^t  two  panels 
had  used  to  let  the  same  for  three  lives,  or  twenty-one  yean ;  that  W.  Saywell,  of  land,  called 
D.  D.  and  archdeaco^i  of  Ely,  being  seised  of  the  said  rectory,  did,  in  his  life-'  Pale  Piece  and 
time,  by  indenture,  dated  the  26th  of  March,  1700,  made  between  him  and  the  ButtsWay,were 
plaintiff,  demise  to  the  plaintiff,  his  heirs  and  assigns,  aU  the  said  rectory,  with  [o'^je'^o^n  *^ 
all  houses,  lands,  rents,  woods,  liberties,  and  tithes  thereto  belonging,  to  have  ^i,^  rectory  In 
and  to  hold  the  same  to  him  and  his  heirs  for  three  lives,  paying  yeariy  to  the  lieu  of  the  tithes 
said  W.  SayweH,  and  his  successor,  thirty-four  pounds,  at  two  payments^  of  Doles  Fen, 

and  '°^  ^^^  *  ^''~ 
tain  moveable 

lot  or  pprtion  of  Leisure  Fen  was  also  assigned  by  the  lord  of  the  manor  of  Wilberton,  to  the  rector  of  the  said 

parish,  in  lieu  of  the  tithes  of  the  said  Fen.    An  issue  directed  to  tr^,  whether  the  tenda  were  so  assigned  in  Heu 

of  titbe«,  and  averdict  being  feand  for  the  defendants,  the  bill  dismissed  witli  costs. 
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and  also  paying  yearly  to  such  as  should  serve  the  core  there  fifty  ponnds ;  that 
there  are  within  the  said  rectory^  two  fens^  called  Leiznre  Fen  vA  Doles  Fen, 
which^  for  two  years  past^  had  heen  possessed  and  enjoyed  by  the  defeodanCs  ; 
and  that  the  said  fens  were  very  rich^  and  hore  great  crops^  and  had  been  naedl 
in  tillage^  mowings  and  feeding  of  cattle. 

The  defendants  admitted^  that  within  Wilberton  there  were  two  fens,  called 
Leizure  Fen  and  Doles  Fen,  and  that  in  the  said  years  they  severally  hdd  cer- 
tain pieces  of  fen  ground  in  Doles  Fen,  and  also  certain  pieces  of  fen  grouiid  in 
Leizure  Fen>  that  they  mowed  the  grass  of  the  lands  in  Doles  Fen,  and  made  tlie 
same  into  hay,  and  ploughed  part  of  the  land  in  Leizure  Fen,  and  sowed  tbe  same 
with  coleseed  and  oats,  and  fed  .the  other  part  with  cows  and  horses  $  tha^tkcy 
have  not  paid  any  tithes  in  kind,  or  made  any  composition  with  the  plaintiff  for 
lands  in  Doles  Fen,  for  that  certain  parceb  of  land  then  or  late  in  the  plaiiitiff*a 
occupation,  called  Pale  Piece  and  Butts  Way,  about  nine  acres,  lying  near  to 
the  parsonage-house,  and  other  lands  in  D>oles  Fen,  which  were,  upoo  the 
.draining  thereof  by  an  act  of  parliament  in  the  fifteenth  year  of  Chaiiea  IL, 
intituled  ''  An  Act  for  Draining  Bedford  Level,*'  taken  in  by  the  adventoien 
from  the  owners  of  the  rectory  of  Wilberton,  were  formerly,  beyond  the  me* 
mory  of  man,  exchanged  by  some  former  owners  thereof,  with  such  persons  as 
were  then  owners  of  the  said  rectory  to  each  other's  sati^action,  in  ueo  of  all 
tithes  for  ever  after,  on  account  of  the  said  Doles  Fen  ^  that  L^zore  Fen  waa 
formerly  part  of  the  waste  ground  belonging  to  some  former  lord  or  owner  of 
the  manor  of  Wilberton,  and  was,  time  inmkemorial,  till  the  late  division  there- 
of by  the  said  act,  used  in  the  following  manner,  viz.  tom  Candlenias  toLam* 
mas  yearly  it  was  laid  to  be  mown  by  way  of  moveable  lots,  bang  somctimea 
more  and  sometimes  less  (excq>t  the  lords  of  the  said  manor's  lot,  vdiich  was 
always  in  a  place  certain),  and  afterwards  converted  into  h^  or  fodder  for 
vnntering  the  owner's  cattle  of  the  said  several  lots ;  and  from  Lammas  to  Can- 
dlemas it  was  fed  with  the  cattle  of  such  as  had  right  thereto,  who  were  the 
lord,  or  owner,  and  his  or  their  tenants,  which  privilege  anciently  began,  as  is 
conceived,  by  the  grant  of  some  such  former  lord  or  owner  of  the  said  manor,  for 
their  under-tenants  better  support  in  the  management  of  the  lands  by  them  hdd ; 
that,  by  the  like  grant,  the  owners  and  farmers  of  the  impropriation  or  rectocy 
had  a  considerable  moveable  lot  or  lots  in  Leizure  Fen  in  lieu  of  all  tithes,  both 
great  and  small,  for  ever  kfter  yearly  arising  from  all  persons  on  account  of  the 
said  fen,  for  which  reason  the  said  ten  had  been  taken  to  be  freed  from  the  pay« 
ment  of  all  tithes  whatever  to  the  said  rectory  $  and  that  when  the  said  fien  was 
divided  by  the  said  act,  the  rector  had  a  considerable  lot  to  hold  to  him  and  his 
successors  in  lieu  of  all  tithes,  and  the  same  has  been  so  held  in  severalty  by 
the  rector  and  his  successors,  and  is  at  present  so  held  by  the  plaintiff;  that 
the  several  lots  of  other  persons  have  oeen  held  tithe  free,  and  that  no  pait 
thereof,  before  the  said  division,  ever  paid  any  tithes,  except  some  small  matter 
that  might  probably  be  paid  in  kind  by  some  persons  who  were  infiuenoed 
thereto  by  the  plaintiff^  or  some  othei;s,  the  predecessors  of  the  plaintiff  in  the 
said  rectory. 

An  issue  was  directed  to  try,  "  whether  the  lands  in  the  defendant's  answer 
mentioned,  or  any  and  which  of  them  have  been  held  and  enjoyed,  and  oo^t 
to  be  held  and  enjoyed  by  the  owners,  rectors,  and  impropriatoTB  of  the  rec- 
tory of  Wilberton,  in  the  Isle  of  Ely,  in  the  county  of  Cambridge,  far  the  tinie 
being,  and  their  lessees  or  farmers,  in  lieu  and  satisfaction  of  aU  tithes,  both 
great  and  small,  arising,  happening,  and  being  upon  the  two  fens  called  Doles 
Fen  and  Leizure  Fen,  within  the  said  rectory  of  Wilberton,  or  not  ?"  to  be 
tried  by  a  Cambridgeshire  special  jury,  but  no  inhabitants  in  the  Isle  of  Ely, 
nor  any  owner,  occupier,  or  tenant  of  any  lands  within  the  titheahle'  places 
thereof,  to  be  on  the  jury ;  the  judge  to  indorse  on  the  poitea  any  thing  spedaL 
The  issue  was  accordingly  tried,  and  a  verdict  thereupon  given  for  the  defendants. 
The  court  therefore  ordered  the  defendants  to  be  dismissed  firom  the  said  bill, 
and  their  costs  to  be  taxed  by  the  deputy-remembrancer  of  this  court. 

Edw.  Wakd.  Ro.  Pricb. 

Tho.  Buey.  J.  Smith. 

M.  1 
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M.  1  Anne.  Scacc,    PUsIey  y.Carew.    [l  Wood,  410.}  vl^l/ 

DeYODshire,  30th  Novemba^  1702. 

THE  ptEdntiffii,  inbabitants  and  ownen  of  serend  lands,  tenements,  and  ModuM$  ctta 
estates  lying  within  the  recUxry  and  parish  of  Rickky,  in  the  coanty  of  blished  of  one 
Devon,  as  well  for  themselves  on  their  own  behalf,  as  on  behalf  of  all  others  shilling  for  each 
the  inhabitants,  owners,  and  occupiers  of  lands  and  estates  within  the  said  rec-  ^  "^  f^^-nf 
toy  and  the  titheable  places  thereof,  filed  their  bill  against  the  rector  of  the  ^*^tf  ™luch 
said  rectory  and  parish  church  of  Rickley  and  the  lessee  of  the  tithes  under  the  cow. 
said  rector,  to  establish  and  confirm  the  several  immemorial  customs  following:  6d,  for  each 
first.  To  pay  one  shilling  yearly,  in  lieu  of  the  tithe  of  the  milk  of  every  mildi  heifer's  milk 
cow  depastured,  and  the  calf  of  such  milch  cow  calved  or  fallen,  and  for  the  ^  i!!l!L.  t  ff 
whole  product  of  such  cow  yearly. — Secondly,  Sixpence  for  every  milch  heifer  a^a  froSTa*  " 
depastured,  for  all  the  milk  yeariy  of -such  heifer,  and  for  her  calf,  and  for  the  gardeo-penny. 
whole  product  of  such  hei^  in  the.  year  wherein  she  had  her  first  calf. —  icL  for  wood 
Thudly,  One  penny,  called  a  garden  penny,  in  lieu  of  all  tithes,  herbs,  and  f^  ^<^*^ 
garden  stuff,  and  other  garden  fruits  arising  yearly  within  such   garden. —  4d.  an  acre  for 


Foorthly,  one  penny,  in  lieu  of  the  tithes  of  all  wood  and  fiirze  cut  and  felled  ^^^ 

on  the  said  lands  and  tenements,  coppice  woods  or  underwoods.    Fifthly,  6d.  an  acre  for 

fourpence  an  acre  for  every  acre  of  ancient  meadow,  when  the  grass  of  such  new  meadow 

andent  meadow  has  been  mowed  and  made  into  hay,  in  lieu  of  the  tithes  of  W*  , 

the  hay  thereof* — Sixthly,  Sixpence  an  acre,  when  the  grass  grown  on  such  ^tB\\t^^ 

lands  has  been  cut,  mowed,  aud  made  into  hay,  for  and  in  lieu  of  the  tithes  of  made  into  cider. 

eveiy  acre  of  such  their  several  lands  (not  ancient  meadow)  so  cut  and  made  For  all  other 

into  hay. — Seventhly,  Fourpence  a  hogshead  for  every  hogshead  of  cider  which  appies,  id. 

has  be€»i  made  of  apples  yearly,  when  such  apples  have  been  converted  into 

cider,  for  and  in  lieu  of  all  such  apples  so  converted  into  cider. — ^Eighthly, 

One  penny  yearly,  for  and  in  lieu  or  the  tithes  of  all  apples  not  converted  into 

cider.    In  case  there  be  no  cider  made  of  any  apples  grown  on  such  orchards 

and  lands,  then  the  owners  and  possessors  of  such  lands  have  been  accustomed 

to  pay  one  penny  only,  in  lieu  ot  the  tithes  of  all  such  apples. 

The  defendant  Carew  denied  the  moduses,  and  confessed,  that  by  deed,  dated 
the  twelfth  of  March,  1 700,  and  duly  executed,  he  did  grant  the  said  rectory, 
glebe-lands,  and  tithes  to  the  defendant  Oliver  for  ^Ye  years. 

An  issue  was  directed  to  try  the  customs  or  moduses  in  the  bill  set  forth  ^  and 
it  was  found  that  there  were  such  customs  or  moduses  as  above  set  forth. 

The  court  accordingly  ordered,  adjudged,  and  decreed,  that  the  said  customs 
and  moduses  shall  be  and  hereby  are  established,  ratified,  and  confirmed. 

Edw.  Ward.        Ro.  PricSxi 
Tbo.  Bury.         J.  Smith. 

M.  1  Anne.   Scacc.  Holwellv.  noolstm,    [i  Wood,  411.] 

Devonshire,  30th  November,  1702. 

THE  rector  of  Torbryan,  in  the  county  of  Devon,  clumed  tithes  in  kind.,      td.  called  a 
The  defendants  insisted  on  the  following  customai7  payments :  viz.  for  f *'^f "  aA°of 
every  inhabitant,  above  sixteen  years  of  age,  two-pence,  for  Easter  oflerings  j  ^^^^ ! 
for  wood  and  fiirze  burnt  and  used  within  the  said  parish,  one  penny  yearly,  4d.  for  a  milch 
called  an  hearth-penny  5  ifor  the  tithe  of  gardens,  one  penny,  callled  a  garden  cow ; 
penny ;  ^or  all  cidves  sold,  two  shillings  out  of  every  twenty  shillings  5  for  <"»«  farthing  for 
every  other  calf  kept  for  store,  one  half-penny  -,  for  every  milch  cow,  four-  ^J^^  «ni«ed 
pence ;  for  a  new  milch  cow,  calving  after  Midsummer,  two-pence  3  for  every  ^^  J^^^  ^ 
tea  ewes  milked,  two-pence  hal^nny,  and  so  proportioUably  for  a  greater  or  hearth-penav 
lesser  number ;  for  every  hogshead  of  cidefT,  two-pence,  in  lieu  not  only  of  for  wood  and 
apples,  but  of  pears  and  all  orchard  fruit  5  and  they  insisted  on  a  custom  to  ^^  ^K^  ^ 
tithe  lambs  on  St.  Mark's  day,  and,  on  refusal,  to  put  the  tithe  lambs  under  a  ^J|^jj^^^ 
yew  tree  in  the  churchyard ;  but  Uiey  denied  that  any  thing  is  due  for  the  ^^ 
sigistment  of  horses  and  oxen. 

The  court,  on  reading  the  depositions  of  the  witnesses  on  both  sides,  or- 
dered the  deifendanU  to  pay  to  the  plaintiff  for  the  several  years  demanded  by 
the  bill,  for  the  tithe  of  gardens,  one  penny  yearly,  called  a  garden  penny,  in 

lieu 
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1702;  Ueu  of  all  herbs  aad  roots  there  growiag;  for  efery  milch  4Xtw,  fiNO^pence 
Moi*wBLfc  yearly ;  and  for  eyery  niilked  ewe,  one  farthing  3  and  one  penny  yieaiiy,  m  and 
I »..»  in  lieu  of  all  wood  and  fnrze  bnmt  in  the  said  pariall,  csiied  an  heaith-pennj^ 
according  to  the  said  motficMS  set  forth  m  tbe  answer  >  and  thai  the  siod  de-* 
feodants  shall  account  for  the  value  of  the  tithes  of  all  woods  and  '^ize,  not 
used  or  burnt  ki  the  said  pihrish ;  for  the  tithe  of  all  wheat,  barley,  oats,  beans, 
peas,  and  other  grain  demanded  by  the  bill  j  for  the  value  of  tithe  hay,  and  the 
tithes  of  the  wool  (^  lambs,  hop»,  ealves,  pasturage  of  she^,  barren  catde, 
eolts,  oiben,  horses,  or  other  cattle  agisted  and  not  used  for  the  plough  or  pail  > 
and  for  ap^es,  pears,  fruit,  turkeys,  ducks,  cocks,  hens,  tfSS^,  honey,  wax^  and 
all  other  titheable  matters  and  things  not  comprdieBded  under  the  several  fli»- 
iv$e$  aforesaid. 

v^i-v-0  H.  1  Anne.    B.  R.    Matthew  v.  Burdett.    [d  Salk.  41£.  672.] 

^  ^  iST"*  T^  ^^®  primitive  church,  the  laity  were  present  at  all  synods :  when  the  em- 
cuMm  it  binds  P*'*  became  Christian,  no  cation  was  made  without  the  empciiwr's  consent: 

the  cieifty  is  ^be  emperor  s  consent  included  that  of  the  people,  he  having  in  himself  the  whale 
re  eeelesiatiitd,  legislative  power,  which  our  kings  have  not :  therefore,  if  the  king  and  dcrgy 
bot  it  does  not  make  a  canon,  it  binds  the  clergy  in  re  ecclesiasticd  but  it  does  not  bind  laymen; 
the**  ^^"tml  *  ^7  ^'^  "^  represented  in  convocation ;  their  consent  is  neither  asked  nor  given. 
piJp^ied  in  ""  ^^  ^  prohibition  the  plaintiff  declared,  that  whereas  by  the  eommon  law  it 
convocation ;  ^^8  lawful  to  teach  odiers,  and  instruct  them  in  any  honest  art  or  scienee, 
their  consent  is  and  that  teaching  est  res  meri  taica,  S^'C.  yet  that  he  was  sued  in  the  sptritiial 
neither  asked  court  for  teaching  children  in  the  elements  of  grammar,  without  liceiise  firom 
nor  given.  ^  ordinary :  on  demurrer  it  was  insisted  for  the  plaintiff, 

Blrst,  That  the  law  favours  means  of  livelihood  3  that  grammar  was  equdly 
useful  to  all  literate  professions,  and  that  a  lawyer  or  physician  could  be  no 
more  without  it  than  a  divine.  That  all  the  colleges  in  the  university  were 
lay  corporations ;  that  though  the  members  of  the  college  might  be  all  of  them 
spiritual  persons,  yet  the  corporation  was  lay  and  temporal ;  beeanse  the  mssi- 
tution  and  end  was  temporal,  m.  to  advance  learning,  which  shews  that  a 
schoolmaster  is  a  lay  employment,  and  was  formerly  under  the  care  of  the  civil 
magistrate.  Stillingfleet's  Orig.  Brit.  210.  212,  213.  That  the  ccMniBCMi  law 
takes  no  notice  of  it  but  as  temporal.  Vide  1 1  H.  4.  47.  Poph.  170.  Reg.  35. 
And  that  the  only  mention  of  it  before  the  Reformation,  is  Jnno  Domwi,  1408. 
Per  Lyndewode,  282.  That  schoolmasters  permit  not  their  scholars  to  diqmte 
of  religion,  under  penalty  of  being  censured  for  heresy,  to  which  every  body 
was  liable  3  which  provision  was  to  prevent  the  spreading  of  Wickliffe*s  doc- 
trine :  that  no  law  or  canon  required  a  license  tiU  the  council  of  Lateran,  Ammq 
Dommi  1215.  Decret.  6.  Tit.  5.  cap.  1,  2,  3.  and  that  is,  that  there  shall  be 
a  schoolmaster  in  every  cathedral,  and  that  he  shall  be  licensed  by  the  bishop. 
That  the  several  acts  of  parliament  which  requure  the  schoolmaster's  taking  a 
license  from  the  bishop,  shew  it  was  not  necessary  before,  nor  was  there  any 
such  usage  or  practice  that  can  be  made  appear.  Vide  stat.  23  EUz.  c.  2. 
iJac.  I.e.  4.  14  Car.  2.  c.  4. 

Secondly,  That  if  this  was  a  calling  which  a  layman  might  follow  by  the 
common  law,  a  canon  cannot  restrain  him  of  the  liberty  the  law  gave  him  3  the 
common  law  and  custom  of  the  realm  cannot  be  altered  or  abrogated,  bat  by 
act  of  parliament,  and  therefore  a  canon  cannot  do  it,  though  ordaineu  by  Che 
Kin^s  royal  license,  or  afterwards  confirmed  by  his  royal  authority.  Vide  12 
Co.  72.  2  Inst.  97.  647.  653.  657.  2  Ro.  Ah.  454.  Mo.  782.  Ratio  est,  be- 
cause being  a  layman,  he  is  not  represented,  and  therefore  his  consent  is  not 
given,  and  a  man  cannot  be  under  the  obligation  of  a  canon  without  his  con« 
sent  expressed  or  implied.  In  the  primitive  church  the  laity  Were  present  at 
all  synods.  When  the  empire  became  christian,  no  canon  was  ever  attempted 
without  the  consent  of  the  emperor  j  and  his  concurrence  included  the  assent 
of  the  whole  body  of  the  people  -,  because  he  had  the  sole  legislative  power  in 
him :  but  this  is  not  the  case  of  our  king ;  for  he  has  not  the  whole  legislative 
power  in  him  :  Ergo,  his  consent,  to  a  canon  in  re  ecclesiasticd,  makes  it  m  law 
.  to  bind  the  clergy,  but  not  to  bind  the  laity.  Vide  20  H.  6.  13.  Br.  Ordinary, 
I.  2 tto.  Ab.  22€r,  2  Ci^.  670.  2  Brownl.  38.  Cro.  Car.  588.  Pidm.  379. 

Thirdly, 
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hthb  cases.  <si 

Thltdlyj  Where  tke  wmamm  W  or  a  ettt&ie  gtvei  •  tcBMdy  i»^/&r»  sacMkri,  1703. 
vfhtihex  the  nuitter  be  tempond  or  tptrituel^  tbe  ooDmanee  cil  that  matter  he* 
kmp  to  the  king^s  Ustapatu  eooits  ODly,  imlesa  tlie  jurudictioii  of  the  tpitilMd 
co«rt  be  saved  by  that  statute  wbloh  gitea  tbe  peaahy  >  fbr  otherwise  onoe 
might  be  twice  (mashed  for  tbe  same  throg.  Vide  Lit*  Sect*  136^  137*  Cto. 
Cari229.  1  Mod.  21,22.  lJon.320.  Wbei^  a  crlaie  which  was  punishable 
m  the  ecclesiastical  courts  is  made  felony^  tbdr  juiisdietloo  is  gone*  For  tiOia^ 
tbe  Batnre  of  the  oritoe  is  altered.  So  2  Leoo.  53.  4  LeoA.  92^  That  In  tkni 
ease  the  act  of  parliament  which  gives  a  temporal  penalty,  doei  ttot  sate  the 
jmisdiction  of  the  spiritasl  court ;  which  was  nfgtA  as  an  afKoment  thai  the 
pariiament  did  not  look  upon  it  as  an  ecclenastical  matter ;  for  in  sfl  cases 
where  acts  of  parliament  have  imposed  farther  penalties  in  eodesiastiosi  of- 
fences, there  is  a  saving  added  for  tbe  jurisdiction  of  tbe  eoclesiflstioal  oaurt| 
so  IS  13  EKz.  cap.  &.  of  usury.  31  Elis.  c.  6.  of  simony.  4  Jad.  1  <  of  drank^ 
emiess.  3  Car.  1.  c.  1.  of  the  observation  of  tbe  sabbath.  3  Jac.  I.  c.  4^of 
recusancy.  And  tliey  urged  also  that  these  parliaments  had  not  added  these 
savings^  if  they  had  been  useless  j  but  it  was  their  opinion^  that  Imposing  a 
penalty  made  it  a  temporal  oflFence,  and  that  their  jurlsaictlon  irouKI  have  t«eii 
lost  without  such  a  saving.  And  lasdy  this  diference  was  tisken,  that  Habere 
an  act  of  parliament  gives  a  remedy  for  a  spiritual  matter  in  the  temporal 
eourts,  the  spiritual  jurisdiction  is  gone ;  but  where  an  act  gites  a  remedy  in  a 
temporal  matter  to  be  prosecuted  in  the  spiritual  court,  yet  the  remedy  at  com- 
mon law  remuns,  as  pro  viokntd  mjedione  nuumum  in  derictm  Note  >  in  the 
statute  de  drcwiupfcti  agatii,  the  wofds  sre^  amttfimtm  fkk  alid$,  which  must 
be  understood  of  ajurisdic^n  before  granted  to  them. 

On  the  other  sioe  it  was  satd,  that  the  canon  of  Lateraa  before  mentioned, 
was  received  in  England  as  weU  as  the  other  csnon  of  the  same  codndl  for 
parochial  tithes,  and  that  it  appears  by  custom,  that  the  bishop  is  to  superin- 
tend the  education  of  youth.  Vide  Lyndew.  1. 5<  tit.  De  Maglsms,  aad  tbe  se- 
veral statutes,  requiring  that  be  shall  have  a  license  frmn  the  ordinary :  and  it 
was  said,  that  the  toleration  act  did  not  infliience  this  ease,  for  that  did  not 
exempt  men  in  i^es  of  trust  from  qualifying  themselves  aeooiding  to  the  ritea 
of  the  church  or  England. 

H.  I  Anne.  B.  R.    Anon.    [7  Mod.  137.J 

UPON  a  motion  for  a  prohibition  to  a  suit  in  spiritual  court  for  tithe-wood  &  One  om^  pra. 
Holt,  Ch.  J.    One  may  prescribe  in  a  non  deamando  of  wood  ^  or  "cri^e  in  a  hm 
it  is  a  good  plea  that  it  is  for  boughs,  loppings,  germs,  &c.  of  timber  trees  of  ''^?*^.?^. 
twenty  years  standing ;  and  if  that  plea  oe  denied  bdow,  it  is  good  cause  of  ^^  piel/uMit* 
prohibition  j  but  if  they  receive  and  traverse  it,  they  may  try  it  here.  ft  b  for  boogha, 

germSf  &c.  of 
timber  trees  of  twenty  jean  standrag;  and  if  tbat  plea  be  denied  below,  prtihibidon  Uet,  bat  if  thejr  receive  it, 
they  may  try  it. 

E«  2  Anne.     Scacc.     Ekins  v^  Bridges  and  others,   [l  Wood,  4l6.] 

Northamptonshire^  26th  April,  1703. 

^TWE  bill  stated,  that  the  plaintiff,  being  rector  of  <he  parish  church  of  Costooif,  that 
•■>    Barton  Seagrave,  in  the  county  of  Northampton,  ought  to  have  the  great  ^^^  l«nl>B 
tad  smdU  tithes  arising  therein ;  that  tbe  defendants  held  seteral  lands  in  Bttrton  ^^^^^  ^  ^J^ 
aforesaid,  from  January,  1698 ;  some  part  of  which  tbey  had  sown  with  grain;  ofM^,  tbe  Iamb 
and  had  depastured  the  other  part  with  cows  and  slheep,  and  receited  great  be-^  to  run  on  the 
aefit  by  agisting  barren  cattle ;  that  they  had  a  number  of  colts,  calves,  lambs^  lame  ground 
fleeces  of  wool,  and  milk;  and  did  mow  other  ground^  and  had  carried  away  till  the  firtt  of 
the  hay  3  of  all  which  tithes  ought  to  have  been  paid  to  the  nkintiff ;  that  the  ^;|^^!^^|o 
sithe  lambs  ought  to-  be  marked  and  set  out  the  seventeenth  of  If  ay  yeariy,  y^  p^byUw 
and  run  with  t^ir  dams  till  the  first  of  August,  the  rector  paying  two*pence  a  parson: 
lamb  to  tiie  parialiioners;  all  wMch  the  defendants  had  refused  to  pay,  pre-  Tbattithemilk 
tending  some  agreement  of  two  shillings  in  the  pound  for  the  tithes  m  bay^  ^  ^^'X^^lnA 

'''^^'   every  tenth 
morning  after  Eaitcr  Monday  tiU  the  firit  lamb  i«  yeaned  alive  after  New  Year's  day,  sack  mUk  to  be  delireied* 
are  good. 
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wool^  a|id  lamb,  and  other  does,  which  they  have  pud  to  the  twenty-fiMi  of 
March^  1699^  and  insisted  to  continue  the  same,  not  haviiig  had  due  notice; 
that  the  said  articles  were  not  to  be  obligatory  till  a  commission,  theiein  men- 
tioned, had  been  executed,  at  the  joint  charge  of  the  plaintiff  and  ihe  d^endant 
Bridges,  for  the  perpetuating  the  testimony  of  witnesses  j  and  that  the  defen- 
dants refused  to  join  in  the  same,  and  therefore  the  artides  were  of  no  foreej 
that  the  defendants  had  three  months  notice  of  the  plaintiffs  intenticm  to  take 
his  tithes  in  kind  before  the  twenty-fifth  of  March,  1 699  3  yet,  for  qidetnesa  take, 
he  was  willing  to  b^n  to  take  the  same  from  1700  5  and  that  the  defendants 
ought  to  nay  two  shulings  in  the  pound  for  the  year  1699;  that  the  defen- 
dants  ougnt  to  pay  the  tithe  of  wo6l  in  kind  for  all  sheep  shorn  in  the  parish  of 
Barton,  though  the  same  be  brought  into  the  parish  after  New  Year's  day  and 
before  shearing  day  $  and  two  shillings  in  Uie  pound  for  the  agistment  of 
barren  and  unprofitable  cattle ;  that  the  tithe  of  milk  arising  within  the  said 
parish  ought  to  be  brought  to  the  dwdling-honse  of  the  rector,  or  to  a  place 
called  the  Cross,  in  the  said  parish,  whicli  was  not  done  for  the  year  1700,  for 
which  the  plaintiff  demands  satisfaction.  The  bOl  therefore  prayed  a  discovery 
of  the  defendant's  tithes  for  the  said  years,  and  a  full  satisfaction  for  the  same. 
The  defendant  Bridges  admitted  the  plaintiff  to  be  lawful  rector  of  the  pa- 
rish, and  entitled  to  the  great  and  small  tithes,  and  he  insisted  on  the  articles 
made  between  him  and  the  plaintiff,  whereby  it  was  agreed,  that  the  plaintiff 
should  take,  during  their  jomt  lives,  two  shillings  in  the  pound  after  the  poaad 
rent  thereof,  in  lieu  of  all  tithes  of  any  lands  of  the  defendant  which  he  or  his 
tenants  should  hold  or  occupy  therein  during  all  such  time  as  such  land  shooki 
be  cut  for  hay,  grazed,  or  depastured^  the  tithe  whereof,  when  ploughed  or 
sown,  to  be  paid  in  kind ;  and  therefore  he  hoped  that  he  and  his  tenants  ought 
not  to  pay  tithe  in  kind  fw  his  grazing  grounds. 

The  other  defendants,  as  his  tenants,  insisted  upon  the  benefit  o£  the  said 
articles  as  to  such  lands  as.  they  rented  of  the  defendant  Bridges ;  and  all  (he 
defendants  who  were  occupiers  of  lands  within  the  said  parish  insisted  open 
the  parol  agreement  made  between  the  plaintiff  and  them  j  and  that  the  same 
ought  to  continue  till  Michaelmas,  1700,  for  that  they  had  not  timely  notice 
of  the  plaintiff's  intention  to  take  hb  tithes  in  kind ;  and  they  set  forth  the 
grounds  they  held  in  the  said  parish,  and  the  titheable  matters  arising  there- 
from since  Michaelmas,  1700 :  and  they  all  said,  that  they  <fid  not  know  of 
any  particular  place  where  tithe-milk  ought  to  be  set  out  and  paid ;  hot  have 
heard,  that  it  was  not  due  all  the  year,  but  began  to  be  payable  the  ninth 
night  and  tenth  morning  after  Easter, -and  cpntinued  payable  until  the  first 
lamb  should  be  yeaned  after  New  Year*s  day ;  and  that  the  same  ought  to  be 
paid  where  it  was  milked  3  that  the  tithe  of  wool  was  to  be  paid  in  kind  for  all 
such  sheep  as  were  brought  into  Barton  parish  before  New  Year's  day,  and 
there  shorn,  and  a  halfpenny  a  sheep  for  all  brought  into  the  parish  after  New 
Year  s  day,  and  before  shearing  day ;  that  tithes  of  lambs  were  to  be  set  out 
about  the  middle  of  May,  to  be  kept  on  the  grounds  and  to  run  with  the  dam 
tiU  the  first  of  August  following,  the  incuml^nt  to  pay  two-pence  a  lamb  to 
the  occupier  of  the  ground ;  that  two  shillings  in  the  pound  were  due  to  the 
rector  of  the  said  parish  for  the  agistment  of  the  cattle  of  strangers  whidi  were 
agisted  within  the  said  parish ;  but  that  the  two  shillings  ought  not  to  be  nid 
for  the  herbage  of  bairen  cattle,  which  were  the  proper  stodL  of  the  hmdloid 
or  tenant,  but  the  sum  of  two-pence  half-penny  for  every  beast. 

The  plaintiff  replied ;  the  deiendants  rejoined ;  and  witnesses  were  ciamined 
on  both  sides  $  and  upon  long  debate  of  the  matter,  and  hearing  what  counsel 
could  allege,  and  reading  the  said  articles  made  between  the  plaintiff  and  the 
defendant  Bridges  and  his  tenants,  dated  the  twenty-fifth  of  AprU,  1 689,  and  the 
depositions  of  divers  witnesses  taken  on  both  sides. 

The  court  declared,  they  saw  no  cause  to  set  aside  the  articles  made  between 
the  plaintiff  and  the  defendant  Bridges  in  the  bill  and  answers  mentioned. 

And  as  to  the  several  customs  and  usages  of  paying  tithes  within  the  said 
parish. 

The  court  declared  they  were  satisfied.  First,  That  the  tithe  of  lambs  oug^ht  to 
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be  iet  out  in  every  year  on  the  serenteentb  of  May,  and  that  the  lamb  ought  1 703. 
to  run  with  the  dam  on  the  ground  where  the  same  is  yeaned  until  the  first  of  eeins 
August  following,  the  incumbent  to  pay  two-pence  to  the  occupier  of  such  ^  ^ 
ground,  at  the  delivery  of  such  lamb  on  the  first  of  August. — Secondly,  That 
tithe-milk  ought  to  be  paid  in  kind  every  ninth  night  and  tenth  morning  after 
Easter  Monday  until  the  first  lamb  is  yeaned  alive  in  the  said  parish  after  New 
Year*s  day ;  and  that  such  tithe-milk  ought  to  be  brought  to  the  Cross,  near 
the  court-yard  gate  of  the  defendant  Bridges,  in  the  said  parish. — Thirdly, 
That  the  tithe  of  herbage  ought  to  be  paid  for  barren  cattle,  which  are  the 
proper  stock  of  the  occupiers  of  land  within  the  said  parish,  as  well  as  those  of  ^ 
ttjrangers. — Fourthly,  That  tithe-wool  in  kind  of  all  sheep  shorn  in  the  said  ^ 
parish  ought  to  be  paid  to  the  plaintiff.  Fifthly,  That  the  pretended  custom 
of  two-pence  half-penny  a  beast  for  the  tithe  of  barren  cattle,  being  the  proper 
stock  of  the  occupier,  and  the  pretended  custom  for  the  payment  of  a  half- 
penny a  sheep  for  the  tithe-wool  of  such  sheep  as  are  brought  into  the  parish 
after  New  Year's  day,  and  insisted  upon  by  the  defendants,  ought  to  be  re- 
jected. 

It  is  thereupon  ordered  and  decreed  by  the  court,  that  the'  defendants  do 
accpunt  with  the  dlaintiff  for  the  lands  thev  respectively  held  within  the  said 
parish  from  Lady  Day,  1699>  to  the  filing  of  the  oill,  pursuant  to  the  said  arti- 
cles in  the  answer  mentioned ;  and  that  they  do  pay  to  the  plaintiff  so  much 
money  as  shall  app^u-  to  be  due  to  him  upon  suoi  account ;  and  that  the  se- 
veral customs  for  uie  setting  out  of  the  tithe  lambs  on  the  seventeenth  day  of 
May  every  year,  and  that  the  lamb  shall  run  with  the  dam  on  the  ground  where 
the  same  was  yeaned  till  the  first  of  August,  the  incumbent  to  pay  two-pence 
to  the  occupier  of  such  ground  for  every  such  lamb ;  and  the  said  custom  of 

Sying  tithe-milk  in  kind  every  ninth  night  and  tenth  morning  after  Easter 
onday  ontil  the  first  lamb  yeaned  alive  in  the  said  parish  after  New  Year's 
day,  and  for  bringing  and  delivering  the  milk  at  the  place,  called  the  Cross, 
near  the  defendant  Bridges'  court-yard  gate,  in  the  said  parish,  by  the  parish- 
ioners, to  be  there  taken  by  the  rector  of  his  servants  for  the  time  being,  shall 
be,  and  are  by  the  decree  in  this  court  ratified,  established,  and  confirmed. 

And  it  is  further  ordered,  that  the  defendants  Danty,  Hunt,  and  Palmer,  do 
respectively  account  with  and  pay  to  the  plaintiff  a  composition  afler  the  rate 
of  two  shillings  in  the  pound  for  their  tithes  due  for  1 699,  and  to  Michaelmas^ 
1700,  according  to  the  several  agreements  insisted  upon  by  their  answers  ^  and 
they  are  likewise  to  account  with  and  pay  to  the  plaintiff  for  tithe-milk,  wool,, 
and  barren  cattle,  and  all  other  tithes  arising  on  the  lands  which  they  respec- 
tively held  and  enjoyed  within  the  said  parish  from  Michaelmas,  1700,  to  the* 
time  of  filing  the  bill  (excepting  for  such  lands  as  they  held  in  the  parish  as 
tenants  to  the  defendant  Bridges,  for  which  they  are  to  account  vrith  the  jdain- 
tiff  after  the  rate  of  two  shillings  in  the  pound  rent  according  to  the  said  arti- 
cles) ',  and  it  is  referred  to  the  deputy-remembrancer  to  take  thfe' account,  and 
make  his  report  herein.  And,  by  consent  (other  than  the  defendant  Bridges), 
the  aaid  defendants  are  to  pay  the  plaintiff  forty  pounds  costs  in  this  cause. 

Edw.  Wabd.  Ro.  Price. 

Tho.  Burt.  J.  Smith. 


E.  9,  Anne.    B.  R.     Anm.    [3  Salk.  289.] 

'pER  Ch.  J.     In  the  cases  of  prohibitions,  where  they  were  granted  upon  a  '^^  ancient 
"*•     inoti<Hi,  the  ancient  course  was,  that  the  partv  proUbited  sued  out  a  scire  ^"JL.*"  *  ^^'. 
/ados,  quare  amsuUaiio  non  debet  concedi  post  promlntionem,  in  which  writ  the  grant  a  tclre 
suggestion  was  recited,  and  also  a  prohibition  granted  thereon,  ad  damnum  atfaeiat;  after- 
the  party.  wards  the  court 

Afterwards  this  practice  was  altered,  and  the  course  came  to  be  thus,  (viz.)  bo"";<i  '^  P«- 

TT.^  ties  in  a  recog- 

^P^  niManoetopi^ 

•ecnte  an  attachment  of.  contempt  for  auiiiff  In  the  spiritoal  coort  after  prohibition  granted,  and  then  to  declare 

upon  the  probibitiioii,  to  that  he  who  wai  dcttndant  in  that  court,  became  phumiiff  in'  the  coort  ^bote. 
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1703.        UpoD  gimling  a  piohibitioQ  to  the  plaintiff,  the  eourt  boQnd  him  in  a  noogai^ 

S<^v^»^      nuice  to  pnwecnte  an  attachment  of  contempt  against  tlie  defendant,  for  aoing 

ia  the  apifitttal  court  after  a  prohibition  mnted,  and  then  to  dedaie  anoa  the 

prohibition ;  to  that  be  who  was  the  dmndant  in  that  ooort,  is  now  bcoome 

actor  or  plaintiff  in  the  coort  above. 

Tr.  2  Anne.     Scacc. 
Conald  and  others  v.  Conoid  and  Sir  John  CoUetL  [Dodd's  MS.  199-] 

Hops  wn  small    HpHB  phiintiff  Conald  was  vicar,  and  plaintiff  Spencer  lessee  of  the  impio- 

tlthes,  tod  be-      ^    priatioQ  of  Boagfaton  nnder  the  Bleane,  in  Kent,  the  rest  occupiers. 

long  to  tbe  vicar,  jbe  yicar  brought  his  bill  for  tithe-hops,  and  the  impropriator  likewise.    Hops 

d^^Mi^di^'^   bad  not  been  planted  above  twenty  or  twenty-five  years ;  the  vicar  had  all  or 

em.  ^^^  ^  ^  small  tithes ;  and  decreed  by  the  court  that  hops  are  small  tithes  $ 

that  where  the  vicar  has  generally  endowment  of  small  tithes,  he  shall  have 

them  i  that  grass  in  new  orchards,  and  so  of  beans  in  new  gardens,  &c.  (wbidi 

wero  the  small  tithes  the  impropriator  had  received)  belongs  to  the  impropiialQr; 

and  when  the  vicar  hai^  them,  it  is  intended  in  ancient.    The  impropriator  had 

(Hica  taken  weld,  flajc,  4c.  yet  decreed  for  the  vicar,  for  the  court  thought  upon 

the  prpols  he  had  all  tba  small  tilins. 

Tr.  2  Anne.  C.  B.    Amn,    [2  Ld.  Raym.  991.} 

Banenland  to  f^^^^^^^i  J^*  Barren  incloaed,  which  is  within  the  meaning  of  the  sta« 
be  exempted  by  ^^'^  ^  Edw.  6.  to  be  exempted  from  payment  of  tidies,  mast  be  sack 

the  statate,  most  land  as  is  barren  tiuptt  naturd,  and  not  land  upon  which  wood  or  the  Eke 
be  soch  as  is  grew  be&re,  and  which  is  afterwards  burnt,  and  the  land  converted  into  tills^e. 
^"'^  ^*U[^  And  on  a  suggestion  for  a  prohibition  to  a  suit  for  tithes  of  such  land,  it  mait 
blkhi^fa^  be^aih^ed  to  be  barren  naj^e  naturd. 

wood  or  tbe  Uke  grew  before,  whieh  is  aftertfraids  burnt,  and  the  land  tilled. 

Tr.  2  Anne.    Scacc.     Lister  v.  Foy.  [1  Wood,  ««.]  2  Gw.  579- 

Dorsetshire,  1st  June,  1703. 

Awedas  to  pay  ^I^HE  bill  Stated,  that  the  vicarage  of  Buckland  Abbas,  otherwise  Newtoa, 
the  tenth  onu-^  -■-  in  the  county  of  Donet,  being  void,  the  plaintiff  was  in  the  year  ld9^ 
nary  checaie.or  lawfully  instituted  and  inducted  thereunto,  and  ought  to  receive  all  small  ttthcs 
^^^^f^^^  and  other  duties  therein,  and  in  the  tithings  of  Buckland,  Knowle,  Brock- 
anTmade  into'  bampton,  Dunlish,  Mineterne  Parva,  and  Plush  thereto  belonging, 
cheese  between  The  defendant  Foy  stated  the  custom  of  tithing  in  tbe  said  parish  to  he  as  fol- 
St.  Mail's  da^  lows :  First,  That  any  inhabitant  having  under  seven  calves  or  lambs  fallen,  on^ 
and  All  Saints    to  pay  to  the  vicar  one  half-penny  for  each  calf  or  lamb ;  if  seven  or  aboic» 

J^eartjr,  in  fall      ^^  ^^  ^^  ^  p^.  ^^^^   ^    ^       paying  the  inhabitant ;  if  not  above  aevca, 
or  cow  white;     .,         i_  ir  '^  '•!?    •  i_^   ^x.  *^'     ^  a  •£    •       \\.         i.  ir 

the  cheese  to  be  ^hiee  half-penc^ ;  if  eight,  then  one  penny ;  and  if  nine,  then  a  balf^penny. — 

collected  when    Secondly,  For  a  calf  k^ed,  to  be  spent  in  the  inhabitant's  o^  house,  the  vicar 

stiff,  or  every      to  have  th^  best  shoulder,  if  the  parties  have  not  that  year  calves  enough  to 

Jjf^^K***^        make  the  number  of  seven. — ^Thirdly,  For  every  calf  sold,  where  the  party  had 

ttree  weeks,  is    ^^  enough,  with  the  calf  sold,  to  make  fip  seven,  Uie  tenth  penny  for  what  it 

Acostom to  ^^  ^^^  ^"^^  P^^- — Fourthly,  One  penny  for  every  colt  foaled,  pud  at  Lam- 
tithe  sach  lambs  mas  day,  whether  afterwards  reared  or  sold,  and  no  greater  sum  for  the  pas- 
as  are  able  to  tuiage  of  such  colt. — ^Fifthly,  That  after  tithes  paid  fw  calves  as  aforesaid,  no 
rabsist  withoat  farther  consideration  was  by  custom  to  be  given  in  lieu  of  tithes  for  diem  for 
Miti?i^»?,and  ^7  ^^^^  *^^  ^^  "^^  ^^ reared  and  used  for  [dough  or  pail;  and  nothhig 
llie  ethera  when  P^d  for  the  tithe  of  pasturage  of  any  calf,  heifer,  or  sheep,  or  oolt  intended  for 
able  to  snbsist^  plough  or  pail ;  nor  for  any  plough  cattle  used  alxmt  managing  arable  land  oat 
is  good.  ^^^  of  which  the  vicar  or  parson  1^  tithe  com. — Sixthly,  That  the  custom  in 

^^^fthaJlde  ^^i^<M^bampton  and  Dunlish  tithing  and  dinger  was,  for  every  inhabitant^ 
aieaotncBsasie.  j^^^^  g^  MarV*  dpy  and  AH  SainU  day  yeaiiv,  to  pay  the  tenth  ordinary 

cheesy   to  ha  coUtcted  when  stiff,'  or  every  /ortni|^  or  three  weeks. — 

Seventhly, 
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Seventhly,  Thut  Ihe  custom  of  tiUuDg  m  Mipeieiot  Perva  niid  Piwili  (aos^        1703. 

Clioger)  was  to  pay  two-pence  per  amtmn  for  each  oow,  and  thiee  batf-pence       lasraa 

for  each  heifer,  in  Ml  of  tithe  of  cow  white }  and  in  Henley  thiee-penoe  each         „** 

milk  cbw^  and  two-penee  each  milk  heifisr;  and  in  Hnntwdi  form  four^pence 

a  cow,  and  three-pence  a  heifer ;  and  in  Knowle  tithing  the  like,  and  two^ 

pence  for  eveiy  barren  cow  milked,  in  full  for  tithe  of  cow  white. — ^Eighthly, 

That  the  inhabitants  ought  to  be  ^e  from  payment  of  tithes  of  locks  of  wool. 

— Ninthly,  That  calves  ought  to  be  paid  for  at  the  end  of  a  month  after  their 

All.— -Tenthly,  That  tithe-a{^les  and  pears  ought  to  be  paid  (except  fallings); 

And,  eleventhly.  One  penny  for  a  gurden,  and  two*penee  for  eveiy  eommai- 

nicant. 

The  defiendant  Hopkins  also  insisted  on  the  said  moAtset, 

To  which  answers  the  piainti£F  put  in  a  special  replication,  apd  therd>y  ad^ 
mitted  to  have  received  several  tithes  and  titfaeable  matters  from  the  defendantSi 
arising  within  the  said  parish  and  the  several  tithings  thereof  fior  the  time  de« 
manded  by  the  bill ;  but  said,  that  the  defendants  had  sevend  other  tithes  and 
titheable  matters  charged  in  the  bill  withoi  the  said  parish  and  the  titheahk 
places  thereof,  for  which  they  had  not  pud  tithes,  but  ought  to  pay  the  sane. 

The  defendants  rejoined  $  and  witnesses  were  examined  mi  both  sides :  and 
upon  full  debate  of  the  matter. 

The  court  declared,  the  custom  set  forth  in  the  defendant's  answer,  for 
every  inhabitant  in  Brockbampton  and  Dunliih  hamlets  and  Clinger,  between 
Saint  Mark's  day  and  All  Saints*  day  yearly,  to  pay  the  tenth  ordinary  cheese, 
<Mr  tenth  day's  milk  once  skimmed  and  made  into  cheese,  in  full  for  cow  white, 
the  cheese  to  be  collected  when  sti£F,  or  every  fortnight  or  three  weeks,  to  be 
a  void  custom. 

And  as  for  the  custom  of  tithing  of  lambs  on  Saint  Mark's  day. 

The  court  allows  the  pustom,  that  such  lambs  as  are  able  to  subsist  witii^ 
out  ewes  on  Saint  Mark's  day,  are  to  be  tithed ;  but  that  such  other  lambs 
as  are  not  able  to  subsist  without  the  ewes  on  Saint  Mark's  day,  are  to  be 
tithed  when  they  are  able  to  subsist  without  the  ewes. 

It  is  thereupon  ordered  by  the  court,  that  the  said  d^endants  shall  acponnt 
with  and  pay  to  the  plaintiff  the  value  of  their  several  and  respective  tithes  due 
and  in  arrear  from  them  to  the  time  of  the  bill  (except  for  lodLs  of  wool,  for 
which  they  are  not  to  account).  But  that  they  are  to  account  £or  all  fleeee 
wool  whatever. 

And  it  is  further  ordered,  that  they  shall  account  £ar  the  tithes  of  soch 
apples  as  fall  from  the  trees. 

Eow.  Waxd.  Ro.  PaaoB. 

Tho.  Bvrt.  J.  Suits* 


Tr.  2  Anne.    Scacc. 

Hwtm  V.  Harrington.     [I  Br.  P.  C.  140.]     2  Gw.  $94.     Rfiyn.  1702. 

95.  104.     I  Wood.  424.  ^-v-^^ 

4tfa  February,  1 706. 

'HE  manor,  demesne  lands,  and  parsonage  of  Bedminster  and  RedclifF,  in  lo  s  rait  for 
the  county  of  Somerset,  have  immemorially  belonged,  as  a  corps,  to  the  tidieof  hsy,  the 
prebendary  of  the  prebend  of  Bedminster  ajid  Reddiff,  in  the  cathedral  church  ^lP'»<i*'>*»»  ^7 
of  Sarum  j  and,  having  been  usually  leased  out  for  lives,  were,  for  above  100  onij,  tet  up  •»- 
years,  held  by  Sir  Hugh  Smith,  Bart,  and  his  ancestors,  as  lessees  thereof;  Yen\modute$ 
who  had  besides,  a  very  large  estate  of  inheritance,  lying  within  this  impro-  under  the  name 


T 


priation.  of  stiew-tithei, 

*--  -  --  - --      which  — *^ 


In  order  to  ground  an  exemption  from  the  payment  of  tithe  hay  in  kind,  the  oyj^edbv tha 
Souths  agreed  vvith  their  tenants,  to  accept  a  yearly  composition  for  the  tithe  ^„rt  ^f  £^ii^ 
bay,  arising  out  of  their  respective  farms^  amounting  in  toe  whole  to  ^3 :  14 : 5,  qaer,  and  an  ac- 

payable  eonntdccraed; 
this  decree  was 
feveyicdf  sod  iMOSf  dbaeted  to  tfy  the  ariiSMMa  of  the  MMiiiaei. 
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1702.  iMtyttble  yearly,  on  Good  Friday;  but  such  of  the  lands,  held  by  those  teaa&ts, 
HoRToif  as  belonged  to  the  prebend,  were  not  comprehended  in  this  agreement,  and 
,    ^'  were  therefore  left  at  large,  to  pay  their  tithe  hay  in  kind. 

."^^°^^''*       These  compositions  were  generally  paid  for  the  greatest  part  of  ihe  time 
*^'*'  that  the  Smiths  enjoyed  the  parsonage  ;     but  there   were  sometimes  small 

variations  in  them,  at  other  times  the  tithe  in  kind  was  paid,  and  sometimes 
money,  to  the  full  value  of  the  tithe. 

On  the  death  of  Sir  Hugh  Smith,  the  respondents  father  being  then  pre- 
bendary of  the  prebend,  became  seised  of  the  parsonage;  and,  in  the  year 
J  698,  he  granted  the  same  to  the  respondent  for.  three  lives. 

In  Easter  Term,  1700,  the  respondent  exhibited  his  bill  in  the  court  of  Ex- 
chequer, against  Sir  John  Smith,  the  son  and  heir  of  Sir  Hugh,  and  also 
against  the  appellants,  as  his  tenants,  for  recovery  of  his  tithe  hay,  and  die 
arrears,  from  the  time  of  his  grant.  To  this  bill,  the  appdlants,  by  their 
answer,  dqued  tithe  hay  in  kind  to  be  due;  and  set  up  the  several  sums,  so 
payable  by  composition,  as  so  many  modutes,  in  lieu  of  the  tithe  hay,  under 
the  name  of  strew-tithes ;  but  the  defendant.  Sir  John,  in  his  answer,  set  focdi 
a  paper  which  he  found  among  his  father's  writings,  relating  to  the  profits  of 
the  parsonage,  in  which  was  the  following  article:  "  Item,  There  is  a  duty 
paid  there,  in  lieu  of  tithe  hay,  called  strew-tithe,  and  it  is  due  upoB  Good 
Friday  J  for  which  there  is  extant  a  rental  of  the  pardculais,  what  is  to  be  paid 
out  or  every  tenement,  and  out  of  divers  particular  grounds,  which,  if  tliey  duit 
hold  them  refuse  to  pay,  then  they  must  pay  tithe  hay;  and,  if  it  can  be  all 
gathered,  it  will  come,  per  annum,  to  about  £3:  0$.  but  it  is  now  hard  to  be 
gathered." 

On  the  22d  of  June,  1703,  the  cause  came  on  to  be  heard;  when  the  coort 
decreed  the  defendants,  the  occupiers,  to  account  with,  and  satisfy  the  pbin- 
tif^  for  the  valne  of  their  tithe  hay,  and  the  arrears ;  and  the  nsutd  directions 
were  given  for  taking  such  account. 

'  But  from  this  decree  the  defendants  appealed ;  contending,  that  an  iasae 
ought  first  to  have  been  directed,  to  try  whether  tithe  hay  in  kind  was,  of 
ri^t,  due  or  payable  within  the  parish.  That  the  respondent's  father,  far 
twenty  years  and  i|pwaxds,  and  Sir  Hugh  Smith  and  his  ancestors,  for  above  an 
handled  years  before,  received  tithe  com,  and  all  other  tithes  in  the  parish ; 
but  foigot,  for  all  that  time,  to  ask  for  so  valuable  a  part  as  the  tithe  of  hay; 
which,  if  it  had  been  really  due,  seemed  very  improbable,  and  scarce  to  be  ere* 
ditod.  And,  though  many  debts  at  law  are  lost  by  length  of  time,  and  a  de- 
mand is,  in  most  cases,  necessary  to  preserve  the  right  to  a  duty,  yet  the  oaly 
foundation  of  this  decree  in  equity,  was  the  length  of  time,  without  any  de- 
mand ;  so  that  the  laches  of  the  respondent's  ancestor,  which  ought  to  be  for 
the  advantage  of  the  appellants,  turned  out  to  their  manifest  prejudice. 

On  the  other  side  it  was  insisted,  that  tithes  in  kind  are  due  of  common 
right;  and,  that  there  was  no  proof  in  the  cause  sufficient  to  support  the  no- 
diues,  as  laid  in  the  answer.  For  tithes  in  kind  were  prpved  to  be  paid  for 
some  of  the  lands  alleged  to  be  covered  by  these  moduses;  and,  as  to  other 
forms,  the  customary  payments  were  proved  to  be  difierent  from  those  men- 
tioned in  the  answer;  and  som^  of  the  lands  were  destitute  even  of  the  pie- 
tence  of  a  modus.  And,  as  to  the  objection  that  there  ought  to  have  been  a  trial  at 
law,  it  was  answered,  that  a  court  of  equity  does  not  send  any  fact  to  be  tried 
at  law,  but  where  it  is  rendered  doubtful  by  a  contrariety  of  evidence;  but,  as 
the  appellants  had  wholly  failed  in  proving  their  moduses,  there  was  no  founda- 
tion to  send  any  one  of  them  to  such  a  triaL 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  thai 
the  decree  complained  of,  should  be  so  far  reversed,  as,  that  sevenl  issues 
should  be  tried  in  the  proper  county,  at  the  next  Summer  Assizes;  whether  the 
several  moduses,  insisted  on  by  the  defendants  in  the  court  below,  in  their  an- 
swers, (who  are  now  appellants)  have  been,  time  out  of  mind,  paid  and  pay- 
able, for  and  in  lieu  of^  tithe  hay  in  kind;  and,  that  the  court  of  Exchequer 
should  proceed,  upon  the  issues  directed,  as  should  be  just,:  and,  if  any  difo- 
enpe  sbould  arise  between  the  parties  in  settling  the  issues,  it  was  ordered, 
that  they  should  apply  to  Mr.  Baron  Price^  to  settle  the  issues  8o*to  be  tried. 

U.  2 
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H.  2  Aqne..$cacc.     Grodfrey  v.  Trinder  and  others.  [1  Wood,  433.]        1703. 

Oxfordshire,  2181  Februaiy,  1703.  ^--v-^ 

nPHE  bill  stated,  that  the  plainti£F  was  seised  in  fee  of  the  rectory  of  Holwell,  To  a  suit  in  the 
-*-    in  the  county  of  Oxford,  and  of  all  tithes,  both  great  and  small,  there-  £zcb«quer,  the 
unto  belonging;  that  the  defendant,  H.  'JTririder,  was  owner  of  all  the  lands  ^f*^**^"**  v. 
there,  except  one  vard*land,  which  Uie  plaintifP^  had  for  a  long  term  of  years  j  Snd*decree*S 
that  Uiere  having  been  seyend  suits  between  them,  both  in  kw  and  equity,  the  the  court  of 
plaintiff  consented  to  an  inclosure;  for  which  purpose  articles  w^re  entered  Chancery  oa 
into  the  twenty-third  of  May,  1693,  as  stated  in  the  bill;  but  that  the  defend-  ^^  ^^^  '^^ 
ant  had  not  complied  with  the  said  articles.    The  bill  theicfore  prayed,  that  ^^\  ^^^  ^^ 
the  defendants  itfight  for  the  future  sow  four  hundred  acres,  or  pay  two  shil-  ^tiier^was  set- 
lings  an  acre  for  what  was  wa^iting,  pursuant  to  the  articles;  that  the  acres  tied  in  Chan- 
might  be  measured;  thi^t  the  defendants  might  pay  tithes  oi  the  green  peas  eery,  bill  dis- 
and  turnips;  that  they  might  maintain  the  mound  between  the  two  lordships;  ^is*^* 
and  that  the  agreement  might  be  performed,  the  tithes  paid,  and  the  plaintiff 
quieted  in  his  possession. 

Hie  defendimts  put  in  their  answers  and  plea,  and  pleaded  an  original  and 
cross  bill,  and  all  the  proceedings  therein  in  the  Court  of  Chancery;  and  an- 
swered as  to  part,  and  set  forth  their  quantities,  and  said,  that  tithes  of  tuniips 
were  not  due  to  the  plaintiff,  for  that  Holwell  was  within  the  parish  of  Eroad- 
weU,  where  there  was  a  yicarage  endowed,  whereto  belonged  all  small  tithes 
(all  but  com  and  hay  cut  at  hanrest) ;  and  that  the  defendant  Charles  Trinder 
had  compounded  wiUi  the  vicar  of  Broadwell. 

To  which  plea  and  answer  of  the  defendants  Henry  and  Charles  Trinder, 
^nd  also  to  the  two  answers  c^  the  defendant  Bolt,  the  plaintiff  replied;  and 
,the  defendants  rejoined ;  and  witnesses  were  examined  on  both  sides. 

Upon  opening  the  pleadings,  and  reading  the  depositions  of  several  wit- 
nesses examined  on  botn  sides  in  the  cause,  and  upon  reading  several  of  the  pro- 
ceedings in  the  causes  lately  depending  in  the  Court  of  Chancery  between  the 
now  plaintiff  and  Henry  and  Charles  Trindei*,  and  which  were  pleaded  by  the 
said  defendants  in  this  cause;  and,  upon  long  debate  of  the  matter,  it  appear- 
ing to  the  court  that  the  plaintiff  had  replied  to  the  said  plea,  and  that  there 
are  such  decrees,  orders,  and  other  proceedings  in  the  Court  of  Chancerv  as  in 
the  said  defendant's  plea  are  set  forth,  and  that  the  said  matters  pleaded  to  as 
aforesaid  are  settled  and  determined  by  the  Hu^  Court  of  Chancery, 

It  is  ordered  by  the  Court,  that  the  said  defendants  be,  and  are  hereby  dis- 
missed of  and  from  the  said  biD,  and  the  matters  and  things  therein  contained. 

M.  %  Anne.  B-  R.    Homer  v.  Bomuir.    [6  Mod.  86. 96.]  i^J^^l*^ 

SUIT  was  for  tithes :    A  prohibition  was  moved  for,  suggesting  the  land  to  ^». "  wood, 
have  been  barren  ground  cultivated,  and  therefore  ought  to  be  exempted  ^tWn'Sbc^stot. 
so  long,  &c.  asbanenland, 

CuBiA.  If  land  yield  any  profit  before,  as  wood,  8ic.  it  is  not  within  the  sta-  which  oaght  to 
tntc  2  &  3  Edw.  6.  c.  13.  for  it  ought  to  be  nufte  naturd  iteriUg.  be  tuopfe  lurtu- 

Prohibition  was  moved  for  upon  the  statute  of  2  &  3  Edw.  6.  c.  13.  for  JJ^***^!;:^^ 
suing  for  tithes  of  barren  ground  newly  cultivated.  wil/^sudi  ewe 

But  it  was  denied  for  two  reasons :  be  granted  an- 

FiBST,  Because  the  suggestion  did  not  allege  it  to  be  waqfte  naturd  sterilis,    less  there  be  an 

Secondly,  That  there  was  no  affidavit  that  it  was  pleaded  below.  affidavit  that  it 

*  was  pleaded  be- 


low. 


H.  2  Anne.  B.  R.      Jnon.  [2  Salk.  553.]    Holt,  598.  1704. 

ROHIBITION  lies  for  denying  a  copy  of  the  libel  to  any  ecclesiastical  proWbiti^es 
court}  nam  jura  eccksuutka  sunt  kmiiata;  and  the  party  ought  to  know  to  any  ecclesias- 
.whether  fhe  matter  be  within  their  jurisdiction,  and  how  to  answer.     1  Ro.  tical  court,  for 
Hep.  337.  Digktons  case.  Et  Mich.  2  Ann.  B.  R.    It  was  said  by  Holt,  Ch.  J.  denying  a  copy 

J'  ,    .  «,  »  ;  r  .     1        of  the  libel ;  for 
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that  it  was  fonnerly  held  by  all  the  judges  of  Englaiid^  that  when  there  wa«  « 
proceeding  ex  qfficioin  the  eccleshotical  cooit^  they  were  not  bound  to  grre  thfc 
*W»rtj  oaght  p^rty  a  copy  of  the  articles;  but  the  law  is  otherwise:  for  in  such  case^  if  Cbey 
^erthe  ms^r  "^^^e  to  give  a  copy  of  the  articles  a  prohibition  shall  go  quomque  it  be  givers 
be  within  their  a^d  acconlingly  a  prohibition  was  granted  per  curiam,  Nota  tamen  Pasdu 
juriadictioD|,aDd  11  W.  3.  B.  R.  Hall  moved  for  a  prohibition  to  the  Achniralty  for  refusing  a 
bow  to  answer,    ^py  of  the  libel)  and  it  was  denied  fer  Holt,  Ck  J.  quia  nut  daut  U  stai. 

Gee  V.  Perch.    [1  Wood,  436.    Dodd's  MS.  200.J    2  Gw.  581. 

Ray.  97. 
Kent,  nth  May,  1704. 

Setting  oDt  tithe  HPHE  plaintiff,  as  administrator,  with  the  will  annexed,  of  Mary  Gee,  widow, 
wood  by  loose  JL  deceased,  stated,  that  the  said  Mary  Gee,  for  two  years  ending  at  lifiduid- 
h^ril*'  ^°^'  °^^'  1€98,  had  been  lessee  of  the  rectorv  of  Orpington,  in  the  county  of  Kent^ 
be^  difl^srenf  ^^  ^^  ^^  plaintiff,  for  two  years  ending  at  Michaelmas,  1702,  had  been, 
custom  in  a  pa-  cmd  still  was,  lessee  of  the  said  rectory;  that  by  virtue  thereof  the  said  Mary 
lish,  andinsttch  Gree  and  the  plaintiff  were,  for  those  years  respectively,  entitled  to  aU  tithes  oiF 
case  there  shall  com,  hops,  wood,  and  other  things )  that  the  defendant  used  a  wood  called 
fo  th  ^^"^  Clay-wood,  containing  twenty  acres,  and  another  wood  adjoining  to  Crawtoo 
UndiiiK,  &?  Heath,  containing  six  acres,  and  divers  other  woods  in  the  said  parish,  fivm 
Qttcrv,  whether  which,  in  the  said  years,  he  did  fell,  grub,  cut  down,  and  carry  away  quanti- 
ash  pdes  used  ties  of  wood,  the  tithes  whereof  were  of  great  value;  tfiat  the  said  defendant 
H*J'>*"Jj"'drj  be  did,  in  the  third  year,  hold  and  enjoy  several  acres  of  hop  grbunds  in  the  said 
^^%^of  hoDs  P^^^^  ^P^^  which  he  had  grown  several  quantities  of  hops,  which  he  gathered 
iMMi,dejure,ie  '^^  carried  away,  the  tithes  whereof  ought  to  have  been  duly  set  out  as  tfaey 
pud  when  became  dae;  that  the  defendant  did  not  set  out  his  tithe  wood  in  such  manner 
picked  into  the  as  he  ought  to  have  done,  he  leaving  only  some  loose  ranges  or  heaps  of  wood 
fain  bj  ^^B^'^*  for  his  tithes,  without  ingrain,  binding,  or  making  up  the  same,  as  by  the  law, 
or  pole  &c.  '  custom,  and  manner  of  tithing  used  in  the  said  parish  he  ought  to  have  done; 
Milk  sbail  be  that  the  defendant  did  not,  in  the  said  years,  set  out  his  tithe  hops  as  he  oof^ 
paid  by  the  to  have  done,  but  left,  as  he  pretends,  the  tenth  hill  or  pole  withoiut  picking, 
tenth  neaL  in  lieu  of  tithes;  and  that  the  defendant  ought  to  have  picked  his  bc^  finoi 
the  bines  or  poles  before  he  set  out  the  tithes  thereof. 

The  defendant  said,  that  for  the  years  in  the  bjll  menticmed  he  had  held  and 
occupied  in  the  said  parish  about  one  hundred  acres  of  coppice  wood,  and  par- 
ticularly Clay-wood,  containing  twenty  acres,  and  the  wood  also  adjoining  to 
Crawton  Heath,  four  acres;  that  in  1698  he  cut  Crawton  Heath  wood,  aad 
in  1701  and  1702  Clay-wood,  but  that  before  he  cut  down  and  carried  away 
any  of  the  said  wood,  he  applied  to  th^  plaintifis  to  see  the  tithea  of  the  sad 
woods  set  out  and  separated  nom  the  nine  parts  as  follows ;  viz.  when  htr  ser- 
vants had  cut  down  a  small  parcel  they  piled  it  up  in  ten  several  heaps  of  equal 
size  and  goodness,  and,  to  prevent  disputes  about  the  tithes,  he  had  the  said  ten 
heaps  viewed  by  indifferent  persons,  and  caused  the  best  of  the  said  ten  heaps 
to  be  left  for  Mrs.  Gree  and  the  plaintiff^s  tithes;  and  then  the  defendant's 
workmen  proceeded  in  the  same  method  from  plaoe  to  place,  until  the  tithes  of 
both  woods  were  duly  and  fuUy  set  forth;  jand  he  said,  that  he  belteved  that 
the  like  method  of  paying  tithe  wood  was  and  had  been  the  only  method  used 
in  the  said  parish,  and  that  the  said  wood  was  not  to  be  size  bound,  or  made  up 
at  the  defendant's  charge  into  a  marketable  ware;  that  the  wood  adjoining  to 
Crawton  Heath,  when  cut  down,  was  not  worth  above  forty  shillings  an  acre, 
and  Clay-wood  three  pounds  an  acre,  to  be  sold,  and  that,  after  the  tithes  set 
out,  the  said  woods  cost  him  more  than  the  remaining  nine  parts  of  the  same 
were  worth ;  that  notwithstanding  he  set  out  the  full  tenth  part  of  Crawtpo 
Heath  Wood,  wherein  he  had  for  his  nine  parts  but  three  thousand  six  himdicd 
and  seventy  bavins;  that  he  had  used  three  thousand  four  hunihned  and  twenty- 
three  of  the  same  for  necessary  firing  upon  his  farm,  for  which  lie  need  not  to 
have  paid  any  tithes ;  that  in  170^  he  cut  down  and  carried  away  one  load  and 

a  half 
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»  half  of  ashen  trees^  of  aboiit  fifty  thiUings  yaloe,  without  setting  out  his  tithes^ 
he  having  occasign  to  use  them  to  make  and  mend  ploughs^  hairows^  and  other 
ofeenBiIs  of  husbandry  about  his  fiBrm>  and,  sold  no  part  hereof;  for  whidi  rea- 
aoDSf  and  because  they  were  about  twenty  years  growth^  no  tithes  were  due 
for  the  same.    The  defendant  aim  stated^  that  in  1 698  and  1702,  he  had  three 
acres  of  hop  ground,  and  being  informed  that  there  was  a  composition  between 
the  former  fturmer  of  the  said  rectory  and  his  farm^.^hat  it  should  pay  ten  shil- 
lings an  acre  to  the  rector  for  every  acre  of  hop  ground,  whether  hops  or  no 
hops  grew  thereon,  he,  for  the  year  ending  at  Michaelmas,  1698,  did  pick  and 
carry  away  the  said  three  acres  of  hops  without  setting  out  the  tithe,  but  be- 
fore he  picked  the  said  hops,  he  went  to  the  defendant,  and  desired  him  to  take 
liis  tithe  hops  in  kind,  or  ten  shillings  an  acr^  which  he  refused,  until  the 
court  had  decided  whether  he  should  pay  his  hops  in  kind  or  ten  riiiUings  an 
acre  J  that  before  this  suit  was  commenced,  he  tendered  to  the  said  Maiy  Gee, 
Of  to  the  plaintiflF,  ten  shillings  an  acre  for  the  tithe  of  his  said  hops  for  the 
said  year,  which  was  as  much  as  they  were  worth  before  they  were  picked  and 
dxM'y  that  all  the  hops  growing  on  the  three  acres  that  year  were  not  worth 
above  fifteen  pounds,  and  the  titibes  thereof  if  taken  in  kind,  not  worth  above 
thirty  shillings,  which  he  was  ready  to  pay ;  that  for  the  three  acres  ci  hops 
growing  in  1702,  he  gave  the  plaintiff  notice  when  he  iptended  to  pick  them, 
that  he  might  see  the  tithes  thereof  duly  set  out,  and  which  he  did  set  out; 
VIZ.  the  defendant's  servants  separated  nom  the  freehold  ten  hills  at  a  time^ 
and  then  set  forth  all,  not  the  tenth  hill,  but  the  tenth  part  of  the  ten  biUs 
aSripped  from  the  poles,  for  the  plaintiff's  tithes  of  the  said  ten  hills,  and  so 
left  the  same  in  a  heap  for  the  plaintiff ^  and  so  the  defendant's  workmen,  upon 
cutting  eveiy  ten  hills,  set  forth  the  full  tenth  part  of  such  ten  hills  in  an  heap, 
until  &e  plaintiff^s  tithe  of  the  said  hop  ground  was  set  out,  which  said  heaps 
"were  rather  more  than  the  tenth  part  of  the  defendant's  said  hops ;  and  he- 
said,  that  all  the  hops  he  had  on  the  said  three  acres  in  the  said  year  for  his 
nine  parts,  did  not  amount  to  fifty  hundred  weight,  and  were  not  worth  above 
twenty  pounds,  and  which  he  kept  for  his  own  use;  and  he  denied  that  the 
occupiers  of  hop  grounds  ought  to  pick  their  hops  before  they  set  out  their 
lithes. 

The  plaintiff  replied;  the  defendant  rejoined  3  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  the  depositions,  and  hearing  what  could  be 
alleged  by  coqnsel  on  Doth  sides,  and  on  long  debate  of  the  matter, 

'Die  Court  are  of  opinion,  and  do  declare,  that  the  way  and  meUiod  used  by 
the  defendant  in  setting  out  his  tithe  wood  by  loose  heaps,  in  boughs,  is  a  good 
way  of  setting  out  his  tithe  wood ;  but  that  it  appears  by  the  proofs  taken  in 
the  cause,  that  the  usage  and  manner  of  tithing  ot  wood  in  the  parish  is,  and 
time  out  dF  mind  has  been,  for  the  occupiers  to  bind  up  the  wood  before  the 
tithes  thereof  are  set  out,  and  that  no  such  manner  of  tithing  by  loose  heaps  or 
ranges  was  ever  known  in  the  parish. 

'Hie  Court  do  also  declare,  that  the  method  insisted  on  by  the  defendant  for 
setting  out  his  tithe  hops,  by  stripping  the  bines  from  the  poles  and  leaving  the 
same  in  loose  heaps  before  the  hops  are  picked  and  gathered,  is  no  good  set- 
ting out  of  the  tithe  of  his  hops,  but  that  the  hops  ought  to  be  picked  and 
gathered  ftom  the  bines  before  the  same  are  titheable. 

It  is  therefore  ordered  and  decreed,  that  the  defendant  do  pay  to  the  plain- 
tiff for  all  the  tithes  of  the  woods  in  the  bill  mentioned;  to  wit,  for  Clay-wood, 
and  the  wood  lying  near  Crawton  Heath,  according  to  their  respective  values 
thereof  when  the  w^od  is  cut  and  bound,  as  usually  ha3  been  dcme  by  the  oc- 
capiers. 

It  is  also  further  ordered  and  decreed,  that  the  defendant  do  account  for  the 
tithe  of  his  hops  in  the  years  in  the  bill  mentioned,  according  to  the  value  of 
the  defendant's  hops  in  the  said  years  respectively  vdien  picked  and  gathered 
from  the  bines. 

Wabd,  Ch.  B.  said,  that  if  wood  has  been  used  to  be  bound  by  the  pa- 
ri^iioners,  the  tithes  of  the  said  woods  ought  also  to  be  bound  up.    That  as  to 

T  t  2  hops. 
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1704.        hom,  the  dtfaes  of  them  cannot  be  paid  till  they  are  picked}  aiid  that   aik 
Gib  v.  PsBca.  poles^  not  fit  for  timber^  aie  to  pay  tithes. 

^•"^^V^^^  B0RT,  B.  Sidd,  that  the  method  set'fnih  by  the  defendaot  for  setting  cot 
the  tithes  of  wood  in  heaps  is  not  good.  That  ash  poles  are  titheaUe  iho«^ 
they  are  of  twenty  years*  growth  -,  and,  as  to  hops,  that  the  defendant's  j/arUma 
was  not  good. 

Price,  B.  as  to  the  tithe  of  hops,  was  of  the  same  opinion,  and  that  the  de- 
fendant do  account.  Bnt  as  to  the  ash  poles  used  in  husbandry,  he  though 
they  were  not  titheable.  And  as  to  wood,  that  the  defendant  had  rightly  set 
it  out,  and  that  the  plaintiff  ought  to  have  no  account. 

SMrra,  B.  said,  that  as  to  ash  poles,  he  was  of  opinion  that  the  defendant 
is  not  to  account ;  but  that,  as  for  the  tithe  of  hops,  the  defendant's  parlamx 
was  not  good,  he  having  not  rightly  set  out  the  tithes  thereof.  And  that  he 
ought  to  account  for  the  tithe  of  wood,  the  plaintiff  having  proved  the  usage. 

Note.  The  pltdntiff  relinquished  his  claim  as  to  the  ash  poles. — {_Dec.  Book,] 

In  a  tithe  bill,  brought  by  the  plaintiff,  as  impropriator  of  Orpington,  in 
Kent,  resolved,  that  tithe  hops  de  jure  must  be  set  out  when  picked  into  the 
bin,  by  measure ;  and  that  the  setting  out  either  by  hiD,  or  pole^  or  by 
'  separating  the  tenth  hill  from  the  freehold,  or  by  laying  them  all  in  l^ps  befine 
'  picked  from  the  vine,  is  not  good  :  and  so  resolved  between  the  same  parties 
1698,  and  then  decreed  by  the  court  accordingly ;  and  it  was  now  said  oy  the 
Chief  Baron,  that  it  was  so  done  in  Sir  Thomas  Varum  s  case,  in  Pandiani. 

2.  That  tithe  wood  is  not  to  be  set  out  in  heaps,  on  the  foiling,  but  cogfat 
to  be  bound  and  made  up  in  stackwood,  feiggots,  bavins,  &c,  as  Ae  owner 
does  his  own ;  but  in  this  the  court  did  not  agree.  Pbicb,  B.  that  it  was 
good  setting  out  in  heaps ;  and  Smith,  B.  doubting  9  but  he  and  ail  were 
satisfied  in  the  proof,  that  it  was  the  custom  of  the  parish,  and  then  that  they 

'  should  be- so  set  out,  without  any  allowance  for  the  charge,  though  in  this 
case  that  was  proved  to  be  equal  to  the  value  of  the  wood. 

3.  The  Chief  Baron  and  Buey  held,  that  ash  fallen,  above  twenty  years 
growth,  and  used  for  the  plough  and  cart,  shall  pay  tithe.  But  the  other  two 
contrary,  and  so  the  point  waived j .  though  the  Chief  Baron  and  Burt  said, 
it  must  be  used  in  budding,  which  is  not  law. 

4.  It  was  said  in  this  case,  by  the  Chief  Baron,  that  milk  shall  be  paid  not 
the  tenth  pint,  nor  tenth  quart,  nor  the  tenth  day,  but  the  tenth  meal  for 
necessity  and  convenience. — [IXxfrf.] 

Tr«  3  Anne.  Scacc.  Danvers  v.  Wood.  [1  Wood,  441*] 

Essex,  12th  July,  1704. 

To  a  bill  by  the'  rVIHE  bill  stated,  that  James  Scambler,  clerk,  rector  of  Shenfield,  in  the 
rector  of  Sben-  X  county  of  Essex,  did,  about  the  tvirentieth  of  March,  1^96,  demise  sll 
fof  tith'^  ^T'^d  ^^^^^  whatsoever  arising  in  the  said  parish  and  titheable  places  thereof,  to  the 
the  defendanT  '  pl&lotiffs,  his  executors,  &c.  for  seven  years ;  that  the  defendant,  for  years  past, 
Mva,  he  is  a  poor  had  occupied  lands  and  tenements  therein,  and  had  withheld  from  him  tiie 
labourer,  who   *  tithes  thereof. 

inhabiu  a  cot-  The  defendant  admitted,  that  J.  Scambler  might  be  rector,  and  make  saeh 
moDnearBrentr  ^®*®*  >  but  denied,  that  he  ever  held  any. lands  or  tenements  widmi  die  said 
wood,  in  the  parish  of  Shenfield ;  and  said,  that  he  then  dwelt,  9nd  for  seventeen  yewi 
parbh  of  South-  past  had  dwelt,  in  a  little  cottage  of  the  value  of  between  thirty  and  forty 
weale,  and  has  shillings  a^year,  near  Brentwood,  in  the  parish  of  Southweale,  held  of  the 
^^^^^h'ch"**  *  manor  of  Cosled,  in,  the  parish  of  Southweale,  and  that  he  never  held  any 
on^die  (x>nifl^*  lands  in  the  said  parish,  l)ut  only  the  said  cottage ;  and  set.  forth,  that  he  kept 
and  denied  '  two  ewes  and  a  sow,  wfaith  fed  on  the  common,  but  could  not  set  forth  the 
having  anv  land  value,  for  that  he  never  knew  nor  heard  that  any  tithes  were  paid  or  demanded 
Th^  hTm- "  ^^  eitber  the  rectors  or  their  lessees  of  the  parishes  of  Southweale  or  ShcnIiffM 
nilM^  wWi'full  ^°'  ^y  shctep  or  cattle  going  on  the  common,  until  lately  the  plaintiff  de- 
costs.  ^  manded  of  the  defendant  tithes  for  the  defendant*s  sheep,  he  being  only  a  day- 
labouring  man. 

The 


XX 


TITHE  CASES. 

The  pinuitiff  leolkd^  the  defendant  rejoined  $  and  wilnesseft  were  ex- 
amined on  both  sides  -,  and  on  reading  several  depositions  of  witnesKS  in  tbe 
said  cause  on  both  sides^  and  ttpon  delate  dF*  the  matter^ 
,  The  court  did  not  think,  fit  to  relieve  the  plaintiff  on  his  said  bill ;  and 
thereupon  ordered^  thjat  the  bill  bedisnussedf  wiUi  fiiU  costs  for  the  defendant^ 
to  be  taxed  by  the  deputy-remembrancer. 

Tr.  3  Aane.  Scacc.  JZomv.  D^tndioi*  and  others.  [Dodd's  MS.901.] 

'nESOLVEl),  1.  That  tithes  shall  be  paid  of  new  mills.  The  tenth  (oU- 

-E^  2.  That  it  shall  be  the  tenth  toU  dish.    Note.  It  was  decreed  by  the  du^  '».due  oC 
Chief  Baron,  vekementer,  S^e.  Baron  Pbicb  thought  it  ought  be  personal  tithe :  ^^^  °^* 
but  did  not  agree  how  it  was  to  be  paid.  / 

Nott,  That  it  was  an  abcient  miu  pulled  down  and  set  up  in  another  place ; 
also  the  defendant  insisted  upon  a  modus  in  his  answer,  but  did  not  prove  it : 
fkbo  Acre  was  a  new-erected  windmill.  They  were  the  mills  of  Hanley  Castle, 
in  Shropshire.  Note.  It  seems  to  me,  that  if  any  tithe  be  due,  it  is  only  per- 
sonal tithe,  and  then  only  payable  where  by  custom  personal  tithes  are  pairable. 
The  objection  was  upon  the  stat.  quod  de  molendino  de  novo  erecto  non  jacet 
prohibUio.  See  1  Ro.  Rep.  405.  2  Inst.  622.  I  Ro.  656.  Deg.  260.  See  post, 
Newte  and  Chamberlain  and  others. 

M.  3  Anne.  Scacc. 

The  Archbishop  of  York  v.  the  Duke  of  Newcastle.  [3  Salk.  3^56. 

Dodd's  MS.  202.]  I  Ray.  99,  100.  1  Wood,  446.  2  Gw.  583. 

PRESCRIBED  to  pay  ten  ikeces  of  wool  and  two  lambs,  in  lien  of  Coort  divided, 
•  all  tithes ;  and  Peicb  and  Bubt,  Barons,  were  of  qiinion  this  was  an  whether  a  fnodvt 
iU  modus,  because  it  is  one  kind  of  tithe  for  another,  and  there  is  great  un-  ^^".^two 
certainty,  for  one  fleece  may  be  twice  as  bi^  and  three  times  the  value  of  an**  )][mha*for  aliT 
other.   See  2  Lutw.  1052.  3  Cto*  786. 276.  Mo.  909.  1  Ro.  Ab.  649.  Dy.  149*  tithes/  good  or 
Hard.  174.    Wabd,  Ch.  B.  and  Smith,  B.  contrd.    First.  A  modus  is  nothing  not    Payment 
li>ut  a  real  oxnposition,  for  or  in  lieu  of  tithes,  or  an  annual  profit  certain  and  pf  ^^^^  ^^^'^ 
pennaneat ;   and  they  held,  that  the  raymeat  of  any  one  chattel  for  titbe»  ||^t  of  aimidics 
waa  or  mig^t  be  a  good  modus,  as  wiol  as  money ;  for  why  might  Qot  the  f^^  ^^  ^^^  ^ 
parson  originally  agree  to  take  ten  fleeces  for  his  tithe>  as  wdl  ae  a  penny  ?  tithe,caniiotbea 
They  admitted,  that  the  payment  of  tithe  oi  one  kind,  or  payment  of  a  modus  discharge  as  to 
for  one  kind  of  tithe,  could  not  be  a  discharge  as  to  another  kind;  but  they  *^^  ^^' 
held,  that  this  was  not  a  payment  of  tithe,  nor  a  payment  for  a  species  of  tithe,  iUq^^i^",^ 
because  it  was  to  be  paid  at  all  events,  whether  there  were  sheep  or  no  j  and  composition  for 
they  denied  the  case  of  1  Rol.  Abr.  65 1 .  and  held  it  no  more  nnoertain,  than  or  in  lien  of 
to  pay  a  modus  of  ten  cheeses,  which  may  difler  vastly,  bolh  in  mature,  qnan-  tithes,  or  an  an- 
tity  and  value  j  and  it  tends  to  the  disquiet  of  the  country,  to  break  in  upon  ^^^^  ^^ 
customs  and  usages,  and  it  ought  not  to  be  done,  but  on  plain  and  matiifest  ^^     perma- 
reason. — iSalkeld.']  An  issue  di- 

rected to  try 

Bill  for  tithes  of  the  rectory  of  Kilbome,  against  the  formers  of  pait  of  whe^er  aoer- 
the  abbey  of  Ryland,  these  several  moduses  were  debated :— ^  Ssclulrecirof 

1.  Ten  fleeces  of  wool,  and  two  lambs  and  a  half,  or  d^kteen-pence  for  g,^t^bes  and 
the  half  lamb,  payable  at  Midsummer,  in  lieu  of  all  tithes  arising  on  Bosom*  subject  to  a  hm- 
worth*s  Farm :  Chief  Baron  and  Smith,-  that  it  is  a  good  tuodus,  for  it  is  not  dut  for  smaU 
in  discharge  of  wool  and  lamb  onfy,  but  of  all  tiChes  ;  and  any  thing,  though  tithes. 
of  a  titheable  nature,  may  be  given  in  discharge  of  tithes,  as  well  as  money, 
as  an  acre  of  land,  &c.  and  the  difference  is,  where  it  is  in  discharge  of  the 
speciesof  tithe,  and  where  of  the  land.  Littl.  sect.  144.  Noy,  148.  Dy.  349.b. 
Hob.  44,  45.    But  by  Prigs  and  Burt  toutrd,  for  it  is  titbeaUe  matters  for 
tithes,  which  is  not  good.  Cro.  ^z.  446.  475.  Mo.  554.  909.  1  Rol.  Abr.  649. 
651.  Mardr.  174.  Cro.  Car.  276.  786.  Dy.  149.  Hard.  124.   Rol.  Rep.  120. 
Hob  39. 

2.  Second 


HTHE  CA8E8: 

'   2.  SeocmdflMiiKr,ablleeee8ofwo(dfiiidtIireelamUfin^ 
Caiwkcrdale  and  Raper's  fknns.    This  W  nqw^ 

3.  Eight  fleeces  of  wool  and  four  shilUngB,  in  Beu  of  all  tithes  for  Bow- 
land*!  fsnn^  good ;  by  Uie  Chief  Banm,  Peice,  Smith,  (Bmr,  comird), 
directed  to  try  all,  with  other  modmei,  whether  the  fact  he  as  aU^ed^ — 
IDodd.'iil) 

In  answer  to  the  present  bill. 

The  Duke  of  Newcastle,  the  Earlof  Chesteifield,  and  the  other  defendants 
Hales  and  Le  Neve,  admitted  Barnes's  title  to  the  rectory  «nd  tithes  $  and 
after  seyerally  setting  forth  their  respectiye  titles  to  the  site  of  the  disaolved 
monastery  of  Byland,  insisted,  that  the  said  lands  and  farms  were  pansd  of 
Byknd  Abbey  $  that  the  abbot,  at  the  time  of  the  dissohitioo.  of  the  said 
abbey,  held  the  same  dischaiged  from  the  ^payment  of  tithes ;  that  the  said 
monastery  was  afterwards  vested  in  the  crown,  and  therefore  discharged  ham 
the  payment  of  tithes  by  yirtne  thereof,  or  by  virtue  of  some  nocks,  of  wfaidi 
th^  churned  the  benefit. 

The  defendants  Forster  and  Salmon  said,  that  thev  had  been  tenants  of  two 
messuages  and  several  lands  in  the  said  parish  ^  and  that  both  the  said  funs 
were  ctdled  Great  Camb,  otherwise  £ast  Camb,  and  had  formerly  been  one 
entire  fum^  that  they  ought  not,  for  the  reason  asifigned  by  the  other  de- 
fendants, to  pay  any  tithes ;  and  that  they,  and  all  those  whose  estates  they 
had,  had  imraemorially  paid  to  the  rector  or  impropriator  of  the  said  parish, 
ten  fleeces  of  wool  and  two  and  a  half  lambs,  or  eigfateen-pence  in  mooey  in 
lien  of  the  half  lamb,  at  Midsummer,  when  demanded,  in  ftdl  discharge  of  all 
tithes  whatsoever. 

The  defendants  Day  and  Forster,  as  tenants  of  the  farms  formerly  caDed 
Cawkerdale*8  Farm  and  Raper's  Farm,  insisted,  that  they  were  not  liable  Id 
pay  any  tithes  of  com,  grain,  and  hay,  or  any  thing  in  lieu  thereof,  or  any 
small  tithtt,  except  six  fleeces  of  wool  and  Uiree  lambs,  as  a  snodw  for  all 
small  tithes  whatsmfVer,  for  that  the  late  abbot  of  the  monastery  of  B^nd, 
and  his  predecessors  abbots  thereof,  had  been  immemorially  seised  in  fee  of 
the  said  farms,  in  right  of  the  said  monastery,  and  held  the  same  discharged 
from  the  payment  of  any  tithes  of  com,  grain,  and  hay ',  that  the  said  aibbol, 
and  all  his  predecessors,  abbots  of  the  said  monastery,  had  also,  tine  oat  of 
mind,  rendered  and  yeariy  paid,  on  the  twenty-fifUi  of  June,  to  the  recftor  of 
KUburae,  six  fleeces  of  wool  and  three  kmbs,  in  dischaige  of  all  small  tttfaca 


(1)  Od  the  8th  Jone,  1676,  Trinity  Term, 
S8  Car.  f .  Lord  Hollis,  u  tenant  in  fee  rim- 
ple  of  the  lite  of  Rjhmd  Abbey;  John 
MSwhuKl,  as  tenant  of  Oldstead  Farm ;  K. 
BoMNDwortb,  as  tenant  of  Great  Camb ;  and 
Maynard*  as  tenant  of  certain  lands  in  OJd- 
stead ;  filed  their  InII  in  this  conrt  against 
Barnes,  the  rector  of  Kilboome,  to  establish 
a«Md«s  of  eighteen  shillings  a-year,  payable 
at  Michaelmas,  m  ilea  of  all  tithes  of  Oldstead 
Farm  ;  and  ten  fleeees  of  wool,  and  two  lambs 
and  a  half  at  Midsummer,  and  one  sluUiqg 
and  six-pence  in  money,  in  lieu  of  tithes  of 
Great  Camb ;  and  one  shilline  and  /ive-pence 
a  year,  in  Hen  of  tithes  of  Mavnard's  Farm. 
The  defendant  denied  the  existence  of  the 
modum;  suted  his  title  under  the  Arch- 
bishop of  York,  and  admitted  that  he  had 
cited  the  plaintiffs  to  the  ecclesiastical  court, 
and  libelled  agamst  them  there  for  not  setting 
forth  their  times.  And  on  reading  the  depo- 
sitions, it  not  appearing  that  there  are  any 
such  prescriptions  for  discharging  the  said 
messuages,,  lands,  and  tenements,  the  court 
of  etchequer  dismissed  the  bill  as  against  the 
pluntiffs  Rowland,  Maynaid,  Snd  Bos^- 


worth*  But  as  to  such  nart  of  it  as 
oemed  Lord  Hollb,  and  his  leasee,  the  phia* 
tiff  Lee,  an  issue  was  directed  to  try,  whe- 
ther the  messuage  and  lands  in  Lecf s  pcwms 
sion  are  diacharsed  from  the  pmiieot  af 
tithes;  bat  no  triiS  appears  to  have  been  had. 
On  the  18th  of  June,  1678,  Trinity  Tern, 
50  Car.  2.  die  said  pbdntiff  filed  anodier 
bill  agunst  Barnes,  insistinc  on  a  modmt  of 
eight  fleeces  of  wool,  and  roar  Jwilwy  in 
money,  for  Bowfamd*s  Farm ;  ten  fleeces  of 
wool,  and  two  lambs  and  a  half,  for  Boaoos- 
worth's  Farm ;  and  one  shilling  and  five- 
pence  for  Maynard's  Farm.  Tlie  rector  aaad. 
that  he  believed  that  ten  fleeces  of  wool 
two  Iambs  and  a  half  had  been,  far 
yean  last  past,  paid  for  BosomwortbV  Fi 
in  lieu  of  the  tithes  of  wool  and  lamb  ooly» 
and  denied  any  other  preseription  or  mediKi 
in  lieu  of  tithes.  Three  issues  were  directed 
to  try  the  three  several  wsdmes,  as  stated  in 


bOI,  witii  respect  lo  Rowland's,  MaTnard^ 
and  Bosom  worth's  Farms.  Bat  it  does  »ot 
appear  by  the  exchequer  books,  that  amj 
further  procecdmg  was  had  on.  the  bill. 

whataoevcr^ 


TITHE  CASES. 

^nrlmtsoev^er^  upon  the  imcl  Aurms  and  landa ;  and  thai  the  mid  abbot  held  the 
«ame  so  dhcharged  at  the  thne  of  the  'surrender  and  dksolution  of  the  said 
immasterf ;  that  the  monastery  was  one  of  the  greater  abbeys,  and,  with  the 
lands  thereunto  belonging,  came  to  and  was  vested  in  the  crown  $  and  that 
King  Henry  the  Eighth,  by  virtne  of  the  statute  31  H.  S^c.  12.  became  seised 
theieof,  and  that  the  said  farms  in  the  defendant's  possession,  as  belonging  to 
■  the  same,  were  not  only-  discharged  from  all  tithes  of  com,  grain,  and  hay, 
but  alto  iitom  all  small  tithes  in  kind,  or  any  thing  in  lieu  thereof;  the  yearly 
payment  of  the  said  six  fleeces  of  wool  and  three  liunbs  only  excepted. 

The  defendants  Wood,  Lee,  and  Rowland,  as  tenants  of  a  farm  fbnaeily 
occupied  by  the  defendant  Rowland,  insisted,  that  the  plaintiff  ought  not  to 
bttve  any  tithes,  either  great  or  small  j  for  that  the  defendant  tfis  Duke  of 
Newcastle,  and  others,  were  seised  in  fee  of  the  said  farm  and  lands,  and  that 
they,  and  all  those  whose  estates  they  had  therein,  had,  time  out  of  mind  of 
man,  yeariy  paid  to  the  rector  eight  fleeces  of  wool  and  four  shillings  in 
money,  about  the  twenty-fifth  of  June,  in  discharge  of  all  tithes  whatsoever 
for  the  said  farm  and  lands. 

The  defendants  Clarke  and  Webster,  as  tenants  of  a  farm  called  the  Isle  of 
Marr,  insisted  also,  that  thev  ought  not  to  pay  any  tithes  whatsoever,  either 
great  or  small,  as  the  said  form  had  belonged  to  the  monastery  of  Byland, 
and  was  discharged  from  the  payment  of  tithes  by  the  statute  31  H.  8.  c.  12. . 

The  defendant  Barton,  as  farmer  of  a  messuage  and  several  closes  of  ground 
in  Newstead  within  the  said  rectory,  insisted  also  upon  the  like  prescription  in 
a  non  dedmando,  in  discharge  of  payment  of  all  tithes  for  the  said  farm. 

The  plaintiffs  replied  3  Uie  defendants  rejoined  5  and  witnesses  were  ex- 
amined on  both  sides ;  and  the  cause  came  on  to  be  heard  on  the  thirteenth  of 
May  last  j  and  upon  reading  the  depositions,  and  hearing  counsel,  the  court 
ordered  a  case  to  oe  made,  and  stated  by  the  counsel  on  both  ddes,  with  which- 
the  Barons  were  to  be  attended,  and  counsel  to  be  heard  on  both  sides.  In 
pursuance  of  which  order  a  case  was  made  as  to  three  of  the  farms,  viz.  the 
farms  called  Great  Camb  and  EastCamb;  the  farm  called  Cawkerdale  and 
Haper  8  Farm  ;  and  the  farm  called  Rowland's  ^  in  which,  first,  the  defendant 
Foster  insisted  on  a  modvs  of  ten  fleeces  of  wool,  two  lambs  and  a  half,  or  one 
shilling  and  six-pence  for  the  half  lamb,  at  Midsummer,  or  afterwards  upon 
demand,  in  lieu  of  all  tithes  for  the  said  farm  formerly  in  Bosomworth's  pos- 
session, and  called  Great  Camb  and  East  Camb.  Secondly,  the  defendants 
Wood,  Lee,  and  Rowland,  insisted  upon  a  modw  of  eight  fleeces  of  wool  and 
four  shillings  in  money,  at  or  about  the  twenty-fifth  of  June  yearly,  in  lieu  of 
all  tithes  for  the  farm  called  Rowland's  Farm. 

The  Barons  were  accordingly  attended^  and  counsel  on  both  sides  were 
severally  heard  thereupon  3  and  the  cause  stood  this  day  in  the  paper  for  the 
Banms  to  deliver  their  opinions. 

But  the  court,  upon  hearing  counsel  on  both  sides,  ordered  a  trial  at  law 
between  the  parties  touching  the  sud  moduses,  in  five  issues ;  the  plaintiffs  in 
equity  to  be  plaintiffs  at  law. 

First,  Whether  the  owners  or  occupiers  of  Bosbmworth's  Farm,  called  Great 
Camb  and  East  Camb,  in  the  possession  of  the  defendant  J.  Foster,  have,  time 
<iut  of  mind,  paid,  or  ought  to  pay,. to  the  owners  of  the  rectory  of  Kilbume, 
a  modus  of  ten  fleeces  of  wool  and  two  lambs  and  a  half,  or  one  shilling  and 
six-pence  in  lieu  of  the  half  lamb,  yearly,  for  and  in  lieu  of  all  tithes  arising 
or  happenhig  on  the  said  farm. 

Secondly,  Whether  the  farm  called  Cawkerdale  and  Rtfper's  Farm,  in  the^ 
poasession  of  the  defendants  Day  and  Forster,  was  parcel  ot  the  monastery  of 
Byland,  in  the  county  of  Yoik,  at  the  dissolution  thered,  and  by  virtue  thereof 
discharged  of  and  from  the  payment  of  all  great  tithes,  or  any  thing  in  lieu 
thereof?  and.  Whether  the  owners  or  occupiers  of  the  said  farm  have,  time 
out  of  mind,  paid,  or  ought  to  pay  to  the  owners  of  the  rectory  of  Kilbume,  a 
fnodus  of  six  neeces  of  wool  And  three  lambs  yearly,  for  and  in  lieu  of  all  small 
tithes  whatsoever  arising  or  hi^ipening  upon  iht  said  farm. 
.    Thirdly,  Whether  the  owners  or  occupiers  of  the  farm  called  Rowland's 

Farm, 
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Farm,  ougbt  to  pay,  (zt,  eight  fleeott  of  wixit  and  foikr  sldffings  hi  wnef 
yearly,  in  Heu  of  all  tithes,  &c. 

Foarthly,  Whether  the  farm  caDed  the  Ib1»  of  Marr,  forftietly  Lee'«  Fann, 
was  parcel  of  the  possessions  of  the  said  monastery  of  Bybnd  at  the  daiobtioD 
thereof,  and  is  thereby  discharged  of  and  from  the  payment  of  all  tHfaesflrmn^ 
&c.  on  the  said  farm. 

Fifthly,  Like  issne  as  to  the  farm  called  Newstead  Farm. 

The  issues  were  tried,  and  a  verdict  found  in  favoQr  of  the  Aidibidiop  of 
York.  But  on  the  t«Bth  of  Deeelnher,  1705^  when  ^e  caase  csme  da  Qpoa 
the  equity*  reserved,  the  defendants'  c6nnsel  moved  for  a  new  trial,  and  tbe 
court  ordered  a  new  trial  to  be  accordingly  had  at  the  next  ensuing  asoiei 
upon  the  foroier  issues,  on  the  defendants  payii^  Uie  eotts  of  the  feniKt  triiL 
But  it  does  not  appear  from  the  books  of  the  oourt>  Uial  any  farther  piooeed- 
ings  were  had  between  the  parties. 


A  custom  to  set 
out  Uie  first  crop 
of  clover  in 
swathes,  and  ta 
pay  no  tithes 
for  the  second 
crop,  is  not 
good. 


M.  3  Anne.    Scacc. 
Wither ingt(m  v.  Harris.  [1  Wodd,  445.}  2  Gw.  584. 

Essex,  5th  ]>ecember,  1704. 

THE  bill  stated,  that  the  i^aintiff^  for  five  years  past,  had  been  I^see  and 
farmer  of  the  great  tithes,  and  particularly  of  hay  and  wood,  ariaog 
within  the  parish  and  parsonage  impropriate  of  Thorpe,  in  the  county  of  Esq, 
which  he  took  by  indenture,  tor  a  term  of  years,  from  the  owner  of  the  sud 
impropriate  parsonage,  by  virtue  whereof  he  was  entitled  to  the  saiddtbes; 
that  the  defendant,  for  two  years  past,  had  been  occupier  of  several  lands 
therein,  whereon  be  had  wheat  by  him  sowed  and  cut^  and  also  hay  and  cbrer 
grass,  which  he  cut  and  sold,  witliout  setting  out  the  tithes  thereof. 

The  defendant  confessed  the  plaintiff  to  be  hnaer,  and  that  in  the  for 
]  701  he  had  cut  clover  grass  twice^  and  set  out  the  tithes  of  both  tbe  first  aod 
second  crop  in  swathes,  according  to  the  custom  used  in  the  said  parish  ^  that 
in  the  said  year  he  cut  six  acres  of  grass,  three  acres  of  which  tie  set  ont  in 
grass  cocks,  which  the  plaintiff  accepted,  and  the  other  three  in  svFathes)  ind 
in  that  year  he  had  wheat,  the  tithe  of  which  being  duly  set  out,  the  Dlsintiff  ac- 
cepted. He  confessed,  that  in  1 702  he  mowed  a  second  crop  of  the  clover  gns^ 
but  did  not  set  out  tbe  tithes  thereof,. insisting  that  no  tithe  was  doe,  or  enr 
had  been  paid,  for  the  second  crop  of  clover  grass.  He  also  confessed^  that  in 
the  said  years  he  had  cut  and  sold  two  loads  of  firewood,  being  the  loppings  of 
Old  Bowlings,  for  which,  he  insisted,  no  tithes  were  due. 
.  The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  a- 
amined  on  both  sides  ;  and  upon  reading  tbe  proofs  taken  in  the  cause. 

The  court  disallowed  the  custom  insisted  upon  by  the  defendant,  in  his 
answer  for  setting  out  his  tithes  in  swathes^  and  ordered  the  defendaot  to 
account  for  and  satisfy  the  plaintiff  the  value  of  the  tithes  of  his  fi^t  and 
second  crop  of  clover  grass,  and  of  his  other  grass^  and  for  his  wheat,  and  (or 
the  wood  by  him  cut  and  sold  for  wluch  no  ti&es  had  been  paid. 


A  modiu  of 
twentv-six 
poands  a-year 
for  a  farm  aU 
lowed. 

If  a  parson 
would  avoid  a 
farm  moduSt  it  is 
incumbent  on 
bim  to  prove  the 
value  of  tlie 
farm. 

A  farm  modus 


P.  5  Aone.  Scacc. 
Bishop  V.  Arundel  and  others.  [Dodd's  MS.  lt)9.     1  Wood,  459] 

Rayti.  98.    Butib.  301.  2  Gw.  585. 

OLtAINTIFF,  rector  of  TaTant  Kynston,  in  the  county  of  IXirset,  broa^ 
'^  a  bill  for  tithes  $  the  defendant  insi^ed  upon  a  medmi  of  twenly-sii 
pounds  a-year,  for  a  farm  called  *'  Taradt  Kynston  Farm/'  bat  set  ant  w 
value  of  the  f|irm^  nor  did  the  plaintiff  prove  any.    The  eotrt  resolved, 

1.  That  if  the  plaintiff  Would  avoid  the  motk$,  as  mueasotiabfe  in  Talae,it 
lay  upon  him  to  prove  tibe  value  of  thfe  farm }  and  not  necessary  lor  tbe  de- 
fendant to  make  it  reasonable,  in  respect  of  the  valte 

2.  That  the  modus  was  not  on  the  face  of  it  VM,  ih  respect  of  its  h^ 

is  not  void  op  the  fiice  of  it,  in  res|>ect  of  ib  largeness. 


TITllB  CA8E& 

ncss;  and  being  for  a  fium  only;  nor  wdnU  tbe  court  jwiiBft  ^e  value  to  be 
inqaired  of,;  but  genenilly  directed  tiie  modm  to  be  tried,  Qiufd  imrMR,  for  I^ 
sever  knew  a  twenty^nx  pouiidi  tnodMi  befare.-^[l>MU.] 
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BiLii  by  the  rector  of  Tarrant  Kej^nstoo,  in  Dorsetshiie,  for  titbet  in  kind. 

The  defendant  Amnddl,  by  his  answer,  siud,  that  the^tdntiff  was  sector  of 
the  add  pari^,  and  entitkd  aa  stated  in  Ihe  billj  that  he,  tlie  defendant,  was 
owner  of  Tarrsot  Keynston  Farin,  and  of  several  hinds  thereto  belonging,  in 
€tit  oecupaiion  of  the  other  defendants  hia  tenants  3  diat  he  had  no  part  of 
the  said  farm  in  his  occupation  during  the  said  time,  except  two  coppices  and 
wood  grounds,  called  Ash  Leys  Copj^  and  Heath  Coppice ;  that  Ash  Leys 
Coppice  was  repated  to  be  no  part  of  the  said  form,  but  that  Heath  Coppice 
vvas  i  and  he  set  forth  the  particulars  of  the  wood  cut  upon  the  said  cmipioes 
in  1701  and  1702,  part  of  Whidi  fab  said  was  used  in  fencing,  and  the  re« 
mainder  sold,  and  that  he  had  duly  paid  the  plaintiff  for  the  tlUics  thereof; 
tiiat  in  the  year  1703  no  wood  was  cut  $  that,  time  beyond  the  memory  of 
man,  no  tithes  in  kind  had  been  paid  for  ikte  said  farm  and  lands,  but  that  the 
defendant,  and  those  whose  estate  he  had^  paid  to  the  rector  a  mod^  of  twenty- 
six  pounds  a-vear,  in  full  discharge  of  all  tithes  for  the  said  farm ;  that  the 
defendant  had,  from  time  to  time,  paid  the  plaintiff,  all  the  time  he  had  been 
rector,  the  said  modus  of  t^etity-sit  pnmds  a-year,  which  he  had  accepted,  in 
diachaige  of  the  said  titha;  except  tor  one  year  only,  ending  at  Michadmas, 
vdiich  the  defendant  had  tendeied  to  him  before  the  filing  of  his  bill,  and 
olfered  the  same  by  iui  answer. 

The  other  defendants  admitt^  the  ptahitiff  to  be  factor,  and  set  up  the  said 
moibu,  iMiiich  diey  said  they  had  tendered  to  pay  their  proportions  of,  and  that 
no  thhes  in  kind  had  ever  been  paid,  and  Ihey  set  forth  their  Htheable  matters. 

Two  issues  were  dfarected  to  be  tried,  .ferst,  whether  there  is,  and,  time 
whereof  the  memory  of  man  Is  not  to  the  contrary,  has  been  a  modw  of 
twenty*six  pounds  per  an$um  payEd)le  to  the  rector  of  Tarrant  Keynston,  for 
the  time  being,  by  the  owners  and  occupiers  of  Tanant  Keynston  Farm,  in 
satisfoction  and  dischai^  of  all  tithes  arising  upon  the  said  form,  and  the 
landa  and  grounds  thereunto  belonging. 

Secondly,  Whether  the  coppice  and  wood  grounds  in  the  said  parish,  called 
Ash  Leys  Coppice,  is  part  m  the  said  fertn  called  Tarrant  Keynstdn  Farm  ? 

A  triid  was  aecording^  had  upon  the  said  issues,  and  the  jury  found  the 
same  for  die  defendants  $  but,  upofi  readhig  the  said  order  Siud  pastea,  a  new 
trial  was  directed  to  be  had  n^n  the  two  following  issues  : 

First,  What  was  the  annual  Value,  one  year  with  anoHier,  of  Tarrant  Kevn- 
atcm  Farm,  now  in  question,  at  thi^  time  of  exhfbitiug  the  plidntiA  bill  agamst 
die  defendants,  and  for  the  major  part  of  sixty  years  before  ? 

Secondly,  Whether  there  is,  andtune  whereof  the  memory  of  man  is  not  to 
the  contrary  hath  been,  a  fnodus  of  twenty-'Six  pounds  per  annum,  payable  to 
^be  rector  of  Tarrant  Keynston  for  the  time  bong,  by  the  owners  and  occu<« 
piers  of  Tarrant  Keynston  Farm,  in  satisfection  and  discharge  of  all  tithes 
aorising  upon  the  said  form  and  the  lands  and  grounds  diereunto  belonging  ^ 

To  l>e  tried  by  a  special  jury ;  and  the  defendants  to  have  the  costs  ^  the 
last  trial  taxed  and  paid  berore  they  proceed  to  trial 

A  trial  was  accordingly  had  upon  the  last-mentioned  iseme^,  and  the  jury 
found  both  the  issues  iar  the  plaintiff,  yi2. 

As  to  the  first  issue,  that  the  yearly  value  of  Tairant  Keynston  Farm,  for 
mty  years  before  the  filing  of  the  pkintiff  *s  biU  in  Ibis  court,  was  four  hundred 
pounds  a-year  ;  that  tldrty  years  before  filing  such  \M  the  same  was  three 
hundred  and  fifty  pounds,  and  at  the  tune  of  fiHng,  Ihr6e  hundred  pounds 
ffer  awuflii. 

As  to  the  seoound  issue,  the  jury  found  that  liieri  was  no  suA  fnodus  of 
twenty-six  pounds  periumHm  payable  in  i^Kschai^e  of  die  titiies  of  TMant 
Keyn^n  Farm,  as  by  Ihe  defendants  was  pretended. 

.  The  defendant's  counsel  now  alleging  thM  the'Hsrdidt  was  not  to  Ihe 
satisfactibn  of  the  judge  ifrho  tried  the  caUse,'  Mr.  Barbn  Smitb  ^as  desired 
to  speak  to  him. 

Upon 


15H)4. 
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1704..  Upon  ieadbg  tlie  order  tlie  i2tli  of  November  k«t>  imd  the  leiaiii  €t  the 

BiuioF  potiea,  whereby  it  appeared  the  TerdictB  were  giwn  as  ateesaid  >  and  apoD 
hearing  couDsei  on  both  sides,  and  it  appearing  to  the  oomt  that  the  jn^  who 
tried  the  cause  was  not  dissatisfied  with  the  said  verdict,  it  was  oidoed,  that 
the  several  defendants  shooki  acoount  with^  satiify^  and  pay  to  the  piainliff  for 
the  tithes  of  the  serend  titheable  matters  and  things  which  they  lespectivdy 
had  renewing  and  arising  on  their  respective  tenements,  lands,  and  gmonds, 
and  the  heath  coppiee  which  they  respectively  faehi  and  occupied  wkhin  the 
said  parish  and  rectory  of  Tarrant  Keynston  doring  the  time  in  the  hill 
chained: — [^Decree  Book,'] 

M.  3  Anne.  B.  R.  Anon.  [6  Mod.  2^3.] 

Tithe  of  fish  is     1)^  ^^®  courts  first,  no  tithe  is  due  of  fish  of  common  rights  but  it  may 

doe  by  costom     -■-'  be  by  custom. 

odIj.    So  of  2dly.  No  wood  is  titheable  of  conmion  right,  but  only  by  custom. 

1705.  E.  4  Anne.   B.  R. 

\--v^      Startup  V,  Dodderidge.  [2  Ld.  Raym.  1 158.  11  Mod.  60.]  2  Gw.  587- 

2  Salk.  657.  Lill.  Ent  19. 

A  custom  to  pay  lL/fR,BRODERICK  moved  for  a  prohibition  to  a  suit  in  the  ecclesiastical 
Sf.in  the  poond  ITX  court  fdr  tithes,  upon  this  suggestion,  j^iiM  a  tempore  cufus,  SfC.  hab^hatmr 
Dn^d^^rT*  ^^  mUiquus  unu  et  consuetudo  de  nwdo  deamandi de  et pro ommbus  deamig  fd» 
rait  of  Lid  m    ^ntK^mque  infra  parockuand^ 

lieu  of  the  tithes  fnodo  cretceatibus,  renaoaniibm,  me  contingefUibw,  wz,  quod  omnes  et  tmgw/i 
of  it,  is  void.  proprktaru,  eontm  JirmarU,  xtd  ocaqxttores  aliquarum  terrarum  vel  tenamaOoram 
^^^^*^  iitfra  parockUan  de  W*  pntdictam,  4^.  per  totum  tempiu  pntdktvm  emumiim 
^ma^^Li^S^  *  fotoermt,  et  sohere  conweoenmi,  i:ectori  eccktitt  parockialu  de  W,  pntdkto 

proved  yewly     ratom  2  «.  legobs  monetof  AngUte  pro  qvdubet  et  utraque  Ubrd  ven  adimctt 

value.    A  sag-    redditi4  vd  vahris,  Anghck,  of  the  true  improved  yeariy  rent  or  value,     ^ 

^L? Jf"^'  ^      ''Dorum  terrarum  et  tenementorum  infira  parockiam  de  WhaiUngtom  prttiKiam,  Sre^ 

prohibition  to  a      -  ix_    •  •      #      .     •      i  f.*.^  _^-        '      ^   •       m  j"- 

lait  for  tithes  OB  ^^*oiiuih^ymtumane,wcoacmpkHaiai^^ 

accoont  of  a  quarymcunque  amnuatm  creaceniium,  ^,  m  vel  9Upra  reipeetpoa  terras  ei  iemememia 
moJfu,  need  not  sua  imfra  parockiam  de  W.  pnediciam,  SfC.  whwh  the  several  rectors,  &c.  have 
shew  a  oompU-  time  out  of  mind  accepted  in  full  satisifinction,  &c.  of  all  tithes,  and.  the  custaMi 
to^riDDl*°with  ^^°'>'^^  inviolably  observed ;  yet  the  defendant  knowing  die  preouaea,  has 
the  iiM^^  *^^  ^^  plaintiff  in  coort-christian  for  subtraction  and  non-payment  of  tithes 
A  flMduf  is  a  of  hay  and  wheat  in  and  upon  the  lands  and  tenements  aforesaid,  in  the 
composition  tenure  and  occupation  of  the  plaintiff,  being  in  the  year  of  our  Lord  1 696,  grosr- 
^["J^^^f  "™<^*  ing,  &c.  and  supposed  by  him  to  he  subtracted  and  taken  away,  Ikei  the  plani- 
eood  sonestion  ^^'  ^^*  ^^  *  '^  ^^"^  made  for  the  defendant  to  shew  cause,  vriiy  a  pro- 
to stay  arait in  hibition  should  ifot  be  granted.  And  now  Mr.. Peng^y  wared,  that  the  mle 
the  spiritoai  might  be  discharged.  He  said,  this  modus  was  not  good  for  the  nnoettainty, 
ooart  for  tithes    for  the  yeariy  rent  or  value  is  variable  and  utteriy  uncertain,  and  may  chai^ 

in  kmd,forthe  every  year :  hut  a  modus,  which  is  against  common  right,  and  goes  in  destmc- 
ioit  there  oaslit  ..      ^i  . ,   '     .   .     i    •  i_f     r  xt.  ^    *.  i_     i_-   ^^l       •  •  »  .  ^ 

to  be  for  the       ^^'^^  ^  ^^^  original  nght  ot  the  parson  to  take  his  tithes  m  specie,  ongiit  to 

moirnt,  give  the  parson  a  certain  recompense  for  a  certain  duty,  otherwise  the  comt 

cannot  ajudge  that  it  is  suitable.    And  he  cited  the  case  of  Perry  v.  SomaK, 

Cro.  £l]z.  139.  where,  in  a  suit  in  the  sphitnal  court  for  tithes  of  herbage  of 

dry  cattle,  the  defendant  surmised  .for  a  prohibition,  that  every  parishiofner 

there,  who  had  milch  kine  and  calves  under  the  number  of  seven,  shall  pay  finr 

every  calf  he  rears  a  halfpenny,  for  every  one  he  kills  a  penny,  and  for.evcry 

one  he  sells  the  tenth  penny ;  and  if  he  has  seven  or  above,  to  give  one  in 

satisfaction  of  tithes  of  them,  and  of  all  dry  cattle.    AAd'they  held  this.tobe 

an  iU  modus,  because,  if  the  parusbioner  had  only  dry  cattle,  and  no  eal^^es,  be 

pays  nothing,  and  it  is  unoertain  whether  he  shaU  have  calves  ot  not,  and  aa 

It  is  an  uncertain  thing  fyf  a  certain  duty.    And  AUfns  case,  2  Roll.  1^5.  p.  2. 

a  prescription  to  pay  one  peaBy>  or  thereabouts,  for  every  acre  of  arable  IhmI,. 
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in  Iku  of 'tidie8>  ik«^)it  fior  tlie  imeeitaikity.    And  1  Eeb.  612.  Toot  v. led-        I705. 
gard,  a  mo«Ik9  to  pay  four  thilHiigt  for  every  day's  pkngliing  of  wbeat,  and       tTAaroy 
two  shilKDgB  for  every  day's  plougliing  of  barley,  is  not  good  for  .tlie  nncer-  «>• 

taiDty ;  but  if  the  modtu  had  been,  so  nmcb  for  every  day  s  work,  with  an  »o^KBi]>es. 
averment  that  it  is  certaioly  known,  and  tbe  conftents  of  it,  it  might  be.  And 
a  note  on  the  side  of  Dr.  Leyfieid's  case,  in  Hob.  11.  where  tiie  principal  case 
was,  a  libel  for  tithes  of  stables,  snggestittg  a  prescriptbn  time  out  €i  mind  for 
the  parsons  to  have  a  modus  decmUndi  for  the  houses,  staX^,  and  bmldings^ 
via.  afiber  ihe~  rate  of  the  tenth  part  oi  the  yearly  rent  or  value  of  the  same, 
and  a  prohibition  was  granted  in  the  case,  wi^  duections  to  declare.  And  od 
the  side  of  that  case  is  this  note,  vis.  that  modus  dedmtmdi  can  hardly  stand  to 
rise  and  fdl  according  to  the  rent  by  prescription.  And  though  such  a  modu$ 
be  allowed  to  be  good  in  Dr.  6ran/*8  case,  1 1  Co.  15.  b.  yet  that  case  is  made 
a  qtRstion  in  1  Roll.  642.  n.  1.  and  dieanthority  of  Dr.  Lej^felrf  s  case  opposed 
to  it.  Secondly,  this  modm  is  void,  because  it  gives  room  to-  the  parishioner- to 
defraud  the  parson,  for  it  is  in  the  power  of  the  parishioner  to  take  a  great 
fine,  and  reserve  a  small  rent,  and  so  the  parson  shaU  have  noddng.  For 
ihe  custom  is  to  pay  2  s.  per  pound  veri  adaudi  anmuMs  reddii4s  vel  vabris, 
AngUci,  of  the  true  improved  yeaiiy  rent  or  value,  respedroorum  terrarum 
et  tenanentofum, ;  also,  the  parson  cannot  come  to  the  certain  knowledge,  what 
rent  was  reserved.  And  he  cited  the  case  of  Wikon  v.  le  Evesque  de  Carlisle, 
Hob.  107.  1  Roll.  Abr.  647.  pi.  5.  2  Danv.  601.  pi.  5.  a  modus  for  tithe  wool, 
that  if  the  parishioner  had  under  ten  fleeces,  that  he  should  pay  one  penny  to 
the  parson  ror  each,  in  lieu  of  tithes ;  and  if  he  had  more,  that  he  shoidd 
deliver  to  the  parson  the  tenth  part  of  his  wool,  upon  his  conscience,  without 
Iraud  or  covin,  sine  ma  vel  taetu  of  the  parson  ;  ioA  held  to  be  iU,  because  it 
lays  the  parson  open  to  be  defrauded.  And  my  Lord  Hobart>  in  his'report  of 
the  case,  says,  that  it  is  a  weak  answer  to  say,  that  \i  it  be  not  a  just  tenth, 
the  parson  may  refuse  it,  and  sne  for  his  dues  :  lor  fist,  he  hath  no  means  to 
be  assured  whether  it  be  true  or  not,  so  his  suit  may  be  causeless  ;  sure  he 
may  be  it  may  be  fruitless.  Hob.  107.  1  RoU.  647>  648.  p.  5.  Secondly,  the 
tuf^estioh  in  this  case  is  not  sufficient,  because  it  is  not  averred,  what  was 
the  value  of  the  land,  nor  what  rent  was  paid  for  it,  as  it  ou^ht  to  have  been  ^ 
for  it  only  said,  Ucit  the  plainti£f  obtukt  et  puratus  fiditt  extstit  ad  sohendam 
pradktam  raiam2s.  proqudUbei  etutrdqut  Ubrd  veriadaucii  mmuaUs  reddUis 
vd  ttUoris  ierrarum  et  tenementomm  pnedktorttm,  4^.  without  saying  how 
much  that  was,  or  what^  sum  was  tendered  5  and  for  this  the  suggestion  is  ilL 
For  in  every  suggestion  of  a  modus,  the  party  ou^  to  aver  the  perfbnnanee 
of  the  consideration,  or  something  which  tantamounts,  and  so  bring  his  case 
within  the  compass  of  the  custom,  by  averring  that  he  has  done  as  the  custom 
requires.  And  for  that  he  cited  1  Roll.  Rep.  38,  39.  62*  Cro.  £lis.  139. 
[Note,  the  case  in  RoUe  is  against  the  objection,  and  takes  the  distinction, 
where  the  modus  extends  to  such  of  the  parishioners  as  keep  cows,  &c.  there, 
the  {^nitiff  must  shew,  that  he  keeps  cows  $  but  where  the  mo(kis  is  to  pay 
money,  &c.  in  lieu  of  tithes,  diere,  the  plaintiflF  need  tiot  allege  payment,  &c 
because  it  is  a  good  ground  for  a;  prohibition,  tiiat  the  parson  sues  ror  tithes  in 
kind,  whereas  a  modus  ought  only  to  be  paid,  and  not  tithes  in  kind,  and  con- 
sequently, the  parstm  ought  to  sue  for  the  modus.  1  RolL  Rep.  63.  S.  C.  And 
the  case  of  Croke,  Eliz.  139.  w«ll  understood,  turns  upon  the  same  distinction.] 
Mr.  Serjt.  Broderkk  said,  that  the  value  of  land  was  certain  enough,  and 
made  the  modus  certain  enough,  according  to  the  rule,  id  certum  est  quod  cer^ 
turn  reddi  potest;  that  the  vidue  of  land  was  such  a  certainty  as  the  law  took 
notice  of;  and  therefor^  where  a  man  demised  a  chamber,  paying  fbr  it 
yearly  so  much  as  it  should  be  reasonably  worth,  debt  was  brought  for  the 
rent,  with  an  averment  that  the  lessee  held  the  chamber  from  such  a  time  to 
4uch  a  time,  and  that  fbr  that  time  it  was  reasonably  worth  so  much.  Stiles, 
397.  Farmer  and  Lawreuce.  And  in  powers  in  settlements  for  tenants  for  life 
to  make  leases,  it  is  a  ccmmion  pro/nso,  the  best  improved  rent,  that  may  be 
reasonably  had  for  the  same,  be  reserved.  And  Cro.  Jac.  671.  Pages  case,  it 
was  held  Co  be  a  good  aistom  of  a  manor,  ihat  the  land  was  demiseabk  for 
iwenity-one  years,  paying  three  years  value.    So  2  Leon.  117.  a  tenure  was 
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1705.  by  the  service,  MfcoNfipAfl  qtutnlibti  vaofOknem  dor  nhm^tioium  tfie  Yalne  of 
STARTUP  tlie  aimaal  profits  of  the  lands.  So  is  Ite  case  <)f  TUw  y.  Ptrkau,  3  Mod*.  132. 
Ihe  custom  of  a  oopjhdd  maooi'  was  for  the  temmt^  nptm  adauttanee  to  pay  to 
the  lord  for  a  fine,  tantam  denarianm-  JiiuwuiJi  maiam  the  tenemelits  tnlr-* 
bant  per  mmmn  temgwrt  taUi  oMumim;  and  at^idged  by  die  comimm  fleas, 
and  affirmed  by  a  writ  of  eiSror  in  the  King's  beneh  t^  be  a  goed  cuslom,  be* 
eaase  it  is  eertain  enough,  and  iasaable,  and  triable  by  the  country,  if  it  be  of 
sndi  a  yeariy  yalne  or  not.  3  Lev.  255.  3  Bfiod.  132.  And  that^  as  it  is  ocr« 
tain  enough,  so  of  conseipience  it  is  well  enon^  kncywn.  He  said,  that  te 
ptrincipal  case  of  Dir.  LeyfiM  was  for  him  f  and  that  as  to  the  marginal  notes, 
they  were  not  to  be  regarded,  being  added,  as  he  siijpposed,  by  the  editor  of 
the  book,  but  wese  not  my  Lord  Hobart's,  many  of  them  beii^  of  matten 
whidb  happened  afber  his  cfeatb.  He  said,  that  Dr.  Granf%  case  was  in  point, 
where  the  case  was,  a  libel  by  Dr.  €hnmt  in  the  sj^iritual  oovrt  alleged  a  costam 
for  wetj  parisfaiotier,  &c«  occopying,  &c.  a  mansion-house,  '&c.  to  psy  i{ox* 
teaAymiimeetlocedtcknarummianimJtuia  raiam  wptsUbet  20«.  rent|Kr  aaaasi 
ex  fudt^bet  ktfwsmoU  dome,  SfC,  2j.  and  open  a  snggsstion  of  n  diachaige  by 
the  31  H.  8.  a  prohibition  was  granted,  and  opon  traverse  of  the  anggeatisn, 
tiiere  was  a  yerciiot  for  Ormty  and  npon  motion  by  Grant  for  a  consoltssioo, 
it  was  opposed,  because  the  cvttom  was  againBt  common  r^ht,  no  tidies  beii^ 
to  be  paid  for  houses,  and  therefore  yold*  But  a  consultation  wns  grantedy 
becanse  this  might  have  a  Ijawfol  oommencement  5  for  Uus  iftodbcft  drtimtmHi 
might  hate  been  paid  time  oat  of  mind  for  all  the  tithes  of  tlie  land,  upoi 
wm^  the  hoiUes  were  built,  and  the  lands  being  biilt  aiiker  wmdd  not  toke 
away  liie  right  of  the  parson.  11  Ca  15  K  Hfe  sadd,  thst  thon^^  ncoorfing 
to  this  Mdditf,  the  parson  mi^t  have  more  one  year,  and  less  another^  yet  thst 
woaM  not  make  it  void;  and  for  that  he  oompiaed  it  to  ti»  caae  in  Ok  Lilt 
96  a.  a  tennre  to  shear  all  the  dieep  dmskining  vridiin  the  Icud's  nsasMv; 
that  is  certain  enough,  although  ihe  lord  hath  somedmes  a  greater  nnmber 
there  and  sometimes  a  le8S>  bemg  reforred  to  the  manor,  which  is  eeftain. 

Hoi/r,  €h.  J.  was  of  opinion  npon  the  first  stirring  of  this  csae);  that  the 
modu$  was  not  good;  and  that  upon  the  face  of  it,  it  appeaifed  plaUy  to  be 
nothing  bnl  an  agieeinent  between  the  parson  and  the  pacmubnersi^  If  It  were 
an  ancient  composition  vrith  the  consent  of  the  pattfon  and  ordinafeyr,  befcve  the 
13  Wz.  e.  10.  that  would  bind  the  oanen^  but  then  that  was  nogniond  for 
a  prohibition,  being  it  might  he  jJeaded  and  tried  below  in  tlie  ecdesiaaCicsl 
court.  That  there  had  been  fbrmeriy  piohibitsons  granted  upon  suggestions  ef 
compositions,  and  that  there  vreve  dd  oases  to  that  purpose,  but  tiiiat  ii  had 
been  held  otherwise  since;  wbdch  Powsij<  agieed.  Butj  if  it  were  a  conpoai- 
tion  made  since  13  Eiiz.  it  was  void.  He  s«d,  that  a  compontiott  than  cot  ef 
mind  was  a  modus.  Taking  it  to  be  a  ms(2ss,  it  wooU  be  hard  to  niaiwttin  it 
to  be  good;  takhig  It  as  to  the  yeariy  vent,  it.cenid  not  be  good,  beCanae  the 
land  might  be  unlet,  and  then  no  tithes  would  be  paid ;  or  it  mig^  be  let  at 
an  under-rent  with  a  fine,  and  thai  tiie  parson  would  be  cheated.  And  as  to 
the  value,  in  case  the  lands  should  be  udet,  vrho  should  detename  wliat  that 
was?  He  said,  tiisit  if  the  madita  were  void,  it  was  in  vain  to  grant  a  profaifafr* 
tion  to  try  it,  becanse,  though  it  should  he  found  for  the  ^aintifl^  yet  tAie  fxmrt 
must  grant  a  consultation.  And  to  diat  purpose  he  xeaiembered  the  case  ef 
Hkk$  v.  Woode$m,  adjudged  Hil.  8  Wfli.  3.  B.  R.  antt,  550 :  where  a  prohan- 
tion  was  granted  npon  a  suggestion  of  a  cnstom  wi&in  the  hundred  of  Dl  to 

Efty  no  tithes  for  agistment  of  barren  cattle^  and  in  a  declaration  upon  the  pro- 
ibition  issue  was  joined  upon  tlie  custom,  and  found  for  the  [^ntiff,  aad  not- 
withstan^aig,  because  the  custom  was  vesd  in  kw,  a  consultation  was  awaided. 
And  he  remembered  the  distinctions  taken  in  that  case^  about  a  cusIohi  s«  aoa 
decimanda.  He  said,  that  Dr.  Lyfidd^i  ca^  was  a  full  case  against  thcawfan, 
for  that  the  parson  might  sue  in  the  spiritual  court  for  the  customary  duty; 
which  the  rest  of  the  judges  agreed.  As  to  the  excq|)tion  to  the  suggestion,  he 
said^  it  was  wqH  enough ;  for  it  was  enough  for  the  [daintiff  that  came  for  the 
prohibition  to  bar  the  defendant  of  his  suit  in  the  court  below,  which  is  suft- 
dently  done  by  the  suggestion  of  this  sMduf,  if  it  be  good;  for  then  the  parson 

oaeht 
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ought  not  to  sue  for  tithes  in  kind,  but  for  the  modus.  But'  the  last  time  the  1705. 
caaie  was  stlnrcdj  after  heorkig  Mr%  Seijeant  BroderidL>  he -was  lor  grandng  a  stabtvp 
prohihitioii^  and  {Hitting  th^  {ilAuitiff  to  declare,  and  the  defendant  night  de- 
mur, and  the  pcHUt  be  determined  judicially.  I  did  not  well  hear  his  TefO/OBs, 
but  I  apprehended  them  to  be,  because  Uie  value  of  land  was  a  thing  well 
known,  and  consequently  certain  enough :  that  if  such  a  composition  had  been 
made  before  13  Eliz.  and  confirmed,  it  would  have  bound  the  successors :  that 
as  the  parsons  might  by  custom  hove  tithes  of  things,  of  which  they  had  no 
right  to  have  any  by  the  common  law,  as  fish,  &c.  so  custom  might  model  or 
restrain  their  tithes,  or  alter  them. 

But  the  other  4>ree  judges  w&k  against  granting  a  prohibition,  because  thii 
was  a  void  ^nodus^  beixig  ap  uncertain  reicompense  for  a  certain  duty.  And 
therefofe,  th<Hi^h  it  might  be  certain  enough  for  a  tenure  or  contract,  yet  it 
was  not  so  certain,  as  that  in  consideration  of  that,  they  could  ftdjiidge  the  par-r 
SOD  ought  to -b^  bfOTjedof  his  titbqs  in  kind.  Also,  they  tbou^t  ^na  ynrea* 
sonable,  b^auBCthe  ,qu(mifim  of  the  lent  was  not  in  the  conusance  of  the 
parson,  and  so  he  could  nbt  know  what  to  demand  or  sue  for,  and  was  exposed 
to  be  cheated ;  and  for  the  valufiuif  the  iand,  they  thought  it  unreasonable, 
that  the  parson  should  be  put  under  a  necessity  every  year  ai  trying  that,  upon 
any  difference  betwtien him  and  his  parishioners,  upon  the  peril  of  costs.  Tney 
said,  that  it  was  plain  this  was  an  agreement  between  the  parishioners  and 
aome  of  their  foRner  parwDs,  and  now  thty  had  «  mind  to  tun  this  into  a  mth 
dus;  but  that  it  could  not  be. 

PoWBLi.,  J.  said,  there  was  no  case  Uke  this  in. the  law,  .where  a  pro- 
hibition had  been  granted  upon  soeh  «n  uncertain  modui,  Powys,  J.  said, 
that  .the  modus  was  too  highy  w.  two  shiUingB  in  the  pound,. and  that 
while  he  sat  in  the  Exchequer,  if  a  modus  were-J^l),  ihey  alwaya  disallowed 
it ;  your  ancient  moduses  being  very  low,  one  penny,  or  two-pence,  &c.  And 
the  rule  to  shew  cause  was  discharged  by  the  thr^  judges  against  the  chief 
justice.  The  same  motion  waa  made  in  the  Common  Heas  in  Trinity  term 
following  by  Serjeant  Weld,  apd  opposed  by  Serjeant  Parker.  And  the  €h. 
J.  and  NsviLLL,  and  Blencowe,  held  the  modus  void  $  but  Tbacy  gave  no 
opinion,  it  not  being  necessary.  And  in  a  case  by  English  bill  in  the  Exche- 
quer between  the  same  parties,  the  modus  was  decreed  to  be  void  by  all  the 
barons.  In  consideration  of  which  judgments  in  the 'King's  Bench  and  Ex- 
chequer, the  three  judges  of  thie  Common  Heas  said,  that-  they  would  not  have 
granted  a  prohibition,  though  they  bad  not  thought  it  so  dearly  a  vdd  modus, 
'£r  rdatione  m*  ri  PengeUy. — [Ld,  Jtujrmond.] 

And  a  rule  was  made  for  the  defendant  t6  shew  cause,  why  a  prohibition 
should  not  be  granted. 

Mr,  PengeUy  cited,  the  following  cases  to  shew,  that  where  a  modus  is  un- 
certain, or  exposes  the  parson  to  be  defrauded,  it  is  a  void  modus:  Perry  v. 
Soame,{\)  /Hien's  ca9e,(2)  Tpok  v.  I^edgmrd^iS)  Wjlsofi  v.  The  Bishop  of  Car- 
U8lc,(i)  Farmer  v.  XaewrenceX^)  and  i^^^'s  ca$e.(6) 

Broderkk,  amtrd,  cited  ihe  case  of  Temtres,{7)  Titus  y.  PerkmSj(S)  a  case 
in  Leonard,(9)  and  the  Fourth  Institute. (10) 

HojLT,  Ch.  J.  said,  that  whatever  maybe  good  by  agreement  may  be  good 
by  custom  5  and  as  custom  may  diminish  tithes,  so  it  may  increase  them.  So, 
by  custom,  lead  in  Derbyshire  pays  tithe.  Whenever  a  fnodKf  runs  high,  it  is 
a  strong  presumption,  that  it  is  no  modus. 

The  court  refused  a  prohibition ;  because  it  -appeared  that  the  modus  (as  it 
was  pretehded  to  be)  was  of  nigh  the.  full  value — iMod.  RepJ] 

(i)  Cro.  Elis.  199.  (6)  Cro.  J[ac.  671. 

(2)  t  Roll.  464.  (7)  11  Co.  15. 

(3)  1  Keb.  612.  (6)  5  Mod.  132. 

(4)  Hob.  107.  (9)  2  Leon.  107. 117. 
(6)  Styles,  397.  (10)  4  lost.  91.  96. 
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1704.  M.  3  Anne.    Scaoc.    Lister  v.  Fey.    [1  Strode,  SO.    No.  965.] 

Notiiheif pay*    A  MOTIONforapiohndtioQ to tbe eodesiasHcalcoimibr libdingthe^ 

able  for  cream,   -^^  tithe  of  milk  in  kind,  and  suggested  a  custom  for  to  haye  the  teotfa  day's 

hat  as  milk.        jDilk  from  the  twenty-fifth  of  March  to  the  first  of  November,  T^s^fy^  after  once 

skimmed  and  tumea  into  cheese,  in  fiill  for  all  tithe  milk.    Now  this  is  the  only 

labour  for  which  he  has  the  most  valuable  part  of  the  milk,  and  it  does  not  pay 

him  very  well  for  his  trouble,  and  is  very  unreasonable. 

Danoell,  e  ctmtrd,  cited  Cro.  £1.  609.  Moo.  907.  and  said,  as  to  the  labonr  of 
the  parishioner  it  is  some  sort  of  consideration  for  a  modus.  Latch.  226.  ixkAntim 
and  Lucas*s  case,  and  in  Cro.  Note,  if  Uie  parishioner  have  somewhat  that  he 
gives  in  lien  of  the  thing  he  ought  to  give  in  kind,  as  here  he  does  the  making 
the  milk  once  skimmed  into  cheese  j  it  is  to  be  supposed  to  be  in  fiill  satisfo- 
tion  for  all  tithe  in  kind  of  that  thing  and  dischaiges  him  finom  all  the  benefit 
thereof.  See  Raym.  277.  Note,  no  tithe  is  payable  for  cream,  as  cream,  bat 
as  milk.    A  prohibition  granted  and  to  demur  thereto,  or  go  to  trial. 


1705.  E.  4  Anne.    Scacc.    Jnon.    [11  Mod.  46.] 

A  panoocanoot  Tp  a  parson  is  instituted  only,  he  cannot  have  an  actum  of  trespass  until  in- 
iMfor tithes       X  duction. 

^l^^^      But  Holt,  Ch.  J.  said,  he  is  mtitled  to  the  spiritual  profits,  as  oblations,  fcc 


,fortliej  before  induction :  he  is  likewise  Uabk  to  .be  sued  in  the  spiritual  court  befete 
are  temporal ;     induction,  if  he  neglect  the  cure  $  but  he  cannot  sue  for  great  tithes  before  in- 

tboQgh  lie  »  en.  dnctioD,  for  they  are  temporal.. 

taUedtoobU-  '  ^  r 

tioiit»  &g:  which  .-.i.«i^^n... 

•retpicitnaL 

Tr.  4  Anne.   B.  R. 
Foy  V.  Lister.    [2  Ld.  Raym.  1171.]    6Mod.26l.    2  Salk.  554. 

A  prohibition  \  PROHIBITION  was  eranted  in  this  cause  in  Michaelmas  Term  last  to  a 
wu  granted  to  "^^  ^^  ^  ^^^  ecclesiastical  court  for  tithe  milk,  upon  a  suggestion  of  i 
a  suit  for  tithe-  tbu  to  pay  from  April  to  November  the  tenth  day*s  milk  once  skimmed 
odlk  upon  a  into  cheese,  in  lieu  of  all  tithe  milk,  with  intent  to  have  the  custom  tried,  and 
so^tion  of  a  ^hat  the  question  might  be  judicially  determined.  For  the  plaintiff  in  tihe  pio- 
ftom  i£ri?to  ^^^^i<'i^  ^CK  cited  the  cases  of  Austin  and  Lucas,  3  Cro.  609.  Moore,  909.  a 
November  the  •  ^^odus  to  pay  the  tenth  cheese  made  firom  May  day  until  the  fost  of  August,  in 
tenth  day's  milk  recompense  of  all  tithe  milk  for  the  whole  year,  is  good,  because  of  the  laiboBC 
once  skimmed  of  the  parishioner,  which  goes  to  the  making  the  milk  into  cheese.  And  Latch. 
™*^^^,.      .  226.  a  modus  to  be  excused  of  tithes  of  the  odd  sheaves  of  corn,  for  making  the 

coeese  in  iieii  ot        ^  •   ^^      \_     i 
aU  tithe-milk,      *««*  ^^^  shocks. 

with  the  intent  Mr.,£vre  for  the  defendant  argued,  that  the  labour  of  the  parishioner  here 
to  have  the  was  employed  about  the  less  valuable  part  of  the  tithe,  and  that  would  disi 
custom  tried,  guish  this  from  all  the  cases.  For  though  he  admitted  it  was  a  good  modm 
ti^^  ^'^^^  consideration  that  the  parishioner  wound  up  the  tenth  fleece  of  his  wool  at 
loSdaSy  deter-  ^bearing  for  the  parson,  to  be  discharged  of  tithes  of  neckings,  or  the  dirty  locks ; 
mined ;  but  a  or  in  consideration  that  the  parishioner  made  the  grass  into  hay  for  the  parson, 
consultation  was  to  be  discharged  of  tithes  of  the  after-mowth,  yet  it  would  not  hold  vke  versL 

*h!r^*r*  **^?h  ^      ^^^  *^  ^^"^  ^^'  ^y**  *^*™^  "^^  moved  the  court  for  a  consultation,  bc- 
n^ nro°edUs^    cause  the  plaintiff  in  the  prohibition  had  not  proved  his  suggestion  within  six 
sugttstion  with-  months,  according  to  the  statute  of  2  £dw.  6.  which  six  months  he  said 
in lumonths;    to  be  accounted  from  the  teste  of  the  writ  of  prohibition,  which  in  this 


and  the  decision  was  the  25th  of  November,  and  consequently  the  time  of  proof  expired  the 

of  die  question    25  th  of  May.    Thechief  justice  upon  the  motion  doubted  if  this  dause  extended 
conseqoenUy  j  *f  r 

eyaded.  ■"'J 

The  six  months  within  which  a  suggestion  is  to  be  proved,  are  to  be  nckoned  from  the  teste  of  the  pcolalb^- 

tion,  and  ▼acation  counts  as  well  as  term. 
The  Stat,  i  £.  6.  extends  to  tuggestioQs  for  prohibitkm  in  cases  respecting  shmS  tithes  as  well  as  giPsat. 


TITHS  CASBS.  m 

vSkj  brther  than  proliibitxms  to  suitr for  predial  tidies,  and  apon  that  the  conn-         1 705. 

«el  were  directed  to  look  farther  into  it.    And  after  upoil  motion  by  Mr.  Eyre  rov  v,  listbb* 

in  the  absence  of  the  chief  justice,  it  was  agreed  by  iht  coonsel  for  the  plaintiff  ^  '^^^  '^^  ^ 

Ih  the  prohibition,  and  by  the  court,  that  the  act  extended  to  prohibitions  to 

sidts  for  small  tithes  as  well  as  great.    Watson,  489.  Yely.  102.  2  Keb.  134. 

and  the  court  granted  a  consultation.    And  Mr.  Eyre  nkoved,  that  it  might  be 

part  of  the  rule,  that  they  should  have  their  doable  costs  and  damages  accoid- 

in^  to  the  statute.    But  the  court  said,  that  could  not  be  made  part  of  the  rule, 

but  ihai  they  must  have  them  of  consequence.    Mr.  King  for  the  plaintiff  in 

the  prohibition,  cited  the  case  in  Moore,  573.  that  the  time  of  six  months  given 

by  toe  2  Edw.  6.  to  prove  the  suggestion,  ought  to  be  intended  six  months  in 

term  time,  and  that  the  vacation  should  be  no  part  of  the  time,  and  that  c(mse- 

quently  the  time  in  this  case  was  not  expired.    Bat  the  court  overruled  him, 

and  said,  it  had  been  adjudged  contrarywise  since. 


Tf-  4  Anne.    Scacc. 
Waterman^.  Jones  and  others.    [1  Wood,  463.] 

Berkshire,  8th  June>  1705» 

THE  vicar,  with  the  owners,  occupiers,  and  tenants  of  lands  within  the  A  castoM  tluit 
rectory  impnmriate  and  parish  of  Shinfidd,  in  the  county  of  Berks  and  wood  burnt  in 
Wilts,  on  hehaff  of  themselves  and  the  rest  of  the  inhabitants  of  the  said  pa-  h^Q^^jf^       I 
lish,  filed  their  bill  agtdnst  the  defendants  and  the  dean  and  chapter  of  Here-  in^Ji^[ig'^« 
ford,  stating,  1.  That  by  an  immemorial  custom  within  the  said  parish,  every  ham  feooet  it 
inhabitant,  exercising  husbandry  vrithin  the  said  parish,  cutting  and  lopping  diMhuj^ed  of 
any  wood  and  trees,  increasing  on  any  lands  or  tenements  occupied  by  such  in-  ^^^^**  "•  ff^' 
habitant,  together  with  an  ancient  house  of  husbandry  for  the  fire  bote  of  such  ^^!2jJ|J|Jj^'* 
inhabitant  in  the  said  house,  therein  to  be  burnt,  or  for  necessary  making  or  ted  radspiead 
repairing  the  fences  there  about  the  grounds,  and  employing  the  same  for  the  it,  and  after- 
purposes  aforesud,  (by  reason  whereof  a  greater  increase  of  tithe  might  come  to  wds  to  gather 
the  said  rector,)  have,  in  all  the  times  aforesaid,  been,  and  of  right  ought  to  be  U^jJJT*"^^ 
tlischafged  from  the  tithe  thereof;  that  the  plaintiffs,  some  of  them,  are  owners  nauoocks,  and 
t>r  occupiers  of  several  ancient  houses  of  husnandry,  and  of  several  coppices  and  to  set  ont  the 
other  wood  grounds  thereto  belonging,  within  the  said  parish,'  and  witnm  several  tenth  cock,  and 
years  last  past  had  cut  several  quantities  of  wood  and  trees,  which  were  used  for  ^  reaaon  there- 
fire  wood  in  their  respective  houses,  or  in  the  repairing  or  amending  of  the  fences  ^*?  °J  fiha 
t>f  the  said  lands  belonging  to  such  farms;   2.  That  there  were  several  acres  tithes  of  the 
called  Lot  Acres  in  East  Mead  in  the  said  parish,  for  which  tithes  in  kind  hay  of  the  te- 
were  due  and  payable,  of  which  the  plaintifira,  or  some  or  one  of  them,  were  cond  math  of 
«dsed  in  fee  simple ;  that  the  said  impropriators  and  their  predecessors,  from  ?*^^?!^"°^' 
time  immemorial,  had  enjoyed  a  piece  of  meadow  called  the  Dole,  or  East  "f  dovcr  »t  oat 
Mead,  and  every  occupier  of  the  said  Lot  Acres,  for  every  acre,  upoi^'  rea-  in  great  cocks, 
sonable  request  made  by  the  rector  or  farmer  once  in  every  year,  ought  to     A  custom  that 
have  cut,  for  the  said  redtor  or  farmer  enjoying  the  said  Dole,  one  swath  of  grass  *he  glehe  of  the 
growing  on  the  said  Dole  when  ripe,  in  full  satis&ction  of  all  tithes  growing  ^"^  '*"  J"  ^^'^ 
upon  such  Lot  Acres,  which  said  Dole  was  still  enjoyed  by  the  proprietors  of  hiind»*rfionld  he 
the  said  rectory,  and  the  plaintiffs  were  always  ready  to  cut  a' swath  upon  the  dischaiged  of 
Dole  for  the  owner  or  farmer  of  the  said  rectory  for  every'lot  acre  they  so  pos-  tithes,  is  good, 
sessed,  but  Were  never  required  thereto,  and  had  not  been  suffered  by  the  No  decree  was 
owners  of  the  said  rectory  to  cut  the  same  when  they  had  tendered  themselves  JJ^^^i^ 
thereto.    3dly.  That  the  said  plaintiffs,  within  seven  years  last  past,  had  re-  tiiaftarwT&cl* 
spectively  cut  vrithin  the  said  parish  and  rectory  several  quantities  of  coppice  cot  gKen'and' 
"vrood  and  shawes,  and  niiade  the  same  inio  faggots,  hoops,  bavins,  hop-poles,  ^ven  to  milch 
smd  hurdle  rods,  and  set  out  the  tithe  d61y ;  that  in  the  said  parish,  for  time  <^J^  "*t>''^ 
Immemorial,  there  was  and  had  'been  this  eustom,  that  when  such,  coppice  Jfere  tShe  fSee, 
woods  or  shawes  have  been  felled  and  made  into  faggots,  hoops,  bavins,  hop- 
pcdes,  and 'hurdle  rods,  and  the  tenth  duly  set'  out,  that  then  such  tenant,  oc- 
cupier, or  other  person  so  cutting  and  setting  out'sueh  tithe  h^ve  been  paid  in 
money  Oe  fidl  tenth  part  of  the  charge  ei  making  such  faggots,  &c.  to  the 

impropriator 
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tooyropiilftUHr  or  janiMr  of  Ae  ^lid  rectory.  4^bly.  llwty  tisne  iiiiiiieoRnttl> 
^here  ha?  been  this  custom  HQd  iiumner  of  titling  within  the  said  parish  and 
jrectoty ;  vtz*  that  every  occupier  of  any  meadow,  cutting  or  mowing  the  first 
jKpath  of  hifi  or  their  grass  at  seasonable  times^  ought  and  have  used  at  their 
.own  costs  to  ted  and  spread  abroad  the  grass  so  eat  and  lying  in  swath,  and 
afterwards  to  gather  in  wiivows^  and  afterwards  in  grass  co<Jls  of  as  just  and 

3ual  quantity  as  coidd  be  made  without  fraud,  and  the  same  to  pUoe,  one 
^r  the  otiber  as  to  number,  and  truly  numbering  the  same,  and  every  oodL, 
that  should  happen  to  be  the  tenth,  to  assign  and  set  out  to  the  use  of  the  rector 
or  impropriator  or  fanner  of  the  said  rectory,  and  in  consideration  of  the  ted- 
ding and  spreading  abroad,  and  making  into  yrinrows,  and  setting  oot  the  fiifl 
and  just  tifihe  thmof,  every  such  occupier  has  been  escempt  from  payment  of 
|ill  other  jktthcis  cf  graas  and  hay  of  the  first  math  or'cuttuog,  and  abo  of  the 
tithe  of  the  latter  math  of  the  same  meadow  the  same  year.    5thly.  That,  by 
custom  and  usage  of  the  said  parish,  every  occupier  of  land  sown  with  ckirer, 
within  the  said  parish  and  titheable  places  thereof,  from  time  immemorial,  bafe 
used  every  year,  at  their  own  costs,  to  cut  the  first  math  of  the  same  graas  at  a 
seasonable  time  in  the  same  year,  and  the  clover  grass  so  cut  at  their  like  duo^ 
to  make  into  hay,  and  so  to  make  into  cocks  of  an  equal  quantity  without  fraad, 
and  every  tenth  so  made  to  set  out  to  the  use  of  the  rector  or  his  fanner,  and 
by  reason  thereof  such  occu^er  has  been  ocempt  fiiiom  payment  of  all  latter 
math  or  second  cutting  of  such  clover,  grass,  or  hay  growing ;  that  the  plam- 
%\&  were  respectively  owners  of  several  pfirccJs  of  meadow  ground,  and  grouDd 
sown  with  clover,  within  the  said  rectory,  and  at  seasonable  times  cut  aefttal 
miantities  of  grass  and  clover  yeaily,,and  at  their  own  costs  did  ted  and  spread 
abroad  t^e  said  grass  so  cut  a^  lyii^  in  swath,  and  afterwaida,  at  their  oira 
charge,  gather  the  same  into  winrows,  and  afterwards  put  into  cocks  of  eqnsl 
bigness,  and  the  liitlfes  thereof  duly  set  out,  but  by  reason  of  the  s^td  cnstooi 
ought  not  to  pay  any  tithes  ci  latter  math,    fithly.  That  dunng  the  time  afixc- 
said  there  was  and  had  been  in  tl^e  said  parish  a  vicar  and  vicara^  endowed 
with  small  tithes  and  several  lands  within  the  said  parish  and  rectory,  and  that 
the  plaintiff  Oake  was  vicar,  and  that  he  and  his  predecessors,  from  time  im* 
inemorial,  bad  eiyoyed  the  said  lands  by  themselves  and  tenants  ezenqit 
from  the  payment  of  all  tithes.    7thly.  That  when  the  owners  and  occupas 
of  lands,  pasture,  and  meadow,  within  the  said  rectory,  during  the  time  afore- 
said, had  not  had  suffidept  nieado^v  apd  pasture  for  tilie  milk  kine  and  cattle 
that  plough  dieir  lands,  and  that  a  greater  increase  of  tithe  com,  grain,  and 
milk  might  come  to  the  recfor,  frumer,  and  vicar,  by  meuis  of  such  cattle  and 
kine,  axid  in  rc^;ard  the  said  owners  and  occupiers  had  used  to  paj  tithes  of 
their  ripe  tares  and  yetches,-the  tenth  cock,  and  for  the  tithes  of  clover  or  other 
grass,  as  aforesaid  set  forth,  the  said  owners  and  occupiers  of  such  lands  have 
used  to  be  discharged  of  the  tithes  of  all  such  tares,  vetdies,  clover,  and 
other  gra^  as  th^  have  cut  green  and  unripe,  and  given  for  sustenance  of 
such  their  cattle  dF  the  plpifgh  and  piilk  kiqe  5  that  ^e-plaintiffii,  or  some  of 
them»  were  respective  owners  or  occupiers  of  lai:bds  whereon  such  tares,  vetdm, 
dover,  and  other  grass  have  giov^n,  and  by  them  cut  green  and  unripe,  and 
given  to  their  cattle  of  the  plough  and  kine  aforesaid,  widiip  ten  jrears  last  pest. 
8thly.  That  the  defendants,  pretending  to  be  lessees  or  farmers  of  tbe  said 
rectory  impropriate,  and  of  the  great  ti&es  ^lesaid,  and  intending  toaet  aside 
the  customs  albresaid,  pretended  that  there  were  no  such  customs  and  exemp* 
tions,  and  threatened  to  sue  the  plaintiffs  for  wood  burnt  and  employed  In  fencxDg 
there,  and  for  tithes  of  the  aftermath  of  clover  grass,  and  other  grass,-  and  gnea 
Y^tches,  and  of  their  respective  lot  acres  aforesaidi  and  refused  to  make  any  al- 
lowanoe  for  making  of  mggots,  contrary  to  the  said  customs.    The  bill  there- 
fore prayed,  that  the  defendants  mi^t  set  forth  Aether  such  ezemptiona  had 
been  used  or  not,  and  for  how  long  time,  upon  what  account,  whether  any 
tithes  were  ever  paid  of  wood  cut  and  spent  for  fud,  or  of  tl|e  aftermath  ol^  hay, 
vetches,  or  the  clover  cut  green,  or  of  the  vicarage  lands,  and  for  which  of  tbeiu, 
and  whether  the  vdoe  of  the  making  of  faggots  had  not  been  paid  by  the  im- 
propriator^ and  whether  any,  and  what  other  satisfaction,  by  whom,  to  whom, 

and 
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and  hofw  oAen^  and  whether  they,  or  some  of  them,  do  not  eiyoy  the  Dole, 
and  whether  the  same  be  not  enjoyed  m  8atisfiEu:tion  of  the  tithes  of  the  Lot 
Acres»  or  some,  and  which  of  them,  or  what  other  satisfaction  they  have  in  lieu 
thereof,  and  whether  the  fanners  and  defendants  had  not  refused  to  permit  the 
said  swaths  to  be  cat,  and  when  they  were  cut  whether  such  madm  or  fnodtuet  of 
the  said  hay,  gjass,  vetches,  or  clover,  or  some  and  which  of  them  had  not 
been  used  in  the  said  parish,  by  whom,  and  how  long,  and  that  the  defendants 
mi^^t  answer  the  premises,  and  the  plaintifis  be  relieved  thereia. 

The  defendant  Jones  and  his  wife,  by  their  answer  said,  that  it  might  be 
true  that  the  plaintifb,  or  some  of  them,  were  owners  or  occupiers  of  several 
andent  messuages,  and  of  several  coppices  and  other  wood  grounds  within  the 
said  parish,  and  within  several  y^vz  past  had  cut  quantities  of  coppice  wood 
and  other  wood,  but  whether  they  were  burnt  o(  used  for  firewood  in  their 
booses,  or  upon  the  farms  upon  which  such  wood  was  cut,  or  in  repairing  and 
amending  the  jfences  of  the  lands  and  tenements  belonging  to  the  &rms, 
they  knew  not,  but  believed,  that  they  did  not  set  out  their  tithes,  or  give  any 
satufaetion,  which  ought  to  have  been  done.    They  said  that  they  knew  not, 
nor  believed  the  custcmi  and  usage  by  the  bill  set  forth,  nor  that  there  was  any 
ezemptimi  from  tithes,  but  that  idl  tithes  within  the  parish  ought  to  be  paid  ac- 
cording to  the  general  law  ai  the  land.    They  said,  that  there  was  a  piece  of 
ground  id  Shmfield,  which  had  the  denomination  of  Lot  Acres,  and  that  it 
might  lie  in  East  Mead,  but  they  knew  not  that  no  tithes  in  kind  were  due  and 
pajrable  for  the  same  |  neither  knew,  they  whether  any  of  the  plaintiffs  were 
seised  in  fee,  or  farmers  of  the  said  Lot  Acres,  nor  that  in  lien  of  the  tithes  in 
kind  frmn  them,  the^rectors  or  impropriators,  and  their  predecessors,  from  time 
immemimal,  had  enjoyed  the  Dole  in  East  Mead,  but  that  it  had  always  beoi 
enjoyed  by  the  dean  and  chapter  of  Hereford,  under  the  same  title  as  they  held 
the  tithes  and  odier  glebe  land.    They  knew  not  that  in  lieu  of  the  tithes  of 
the  said  Lot  Acres  baides  the  Dole,  eveiy  occupier  of  the  sdd  Lot  Acres,  for 
^very  lot  acre  by  him  occupied,  upon  reqnest  made  by  the  rector  or  &rmer  of 
the  rectory  once  in  every  year,  ought  to  cut  one  swath  of  grass  growing  on  the 
said  IMt  when  fit  to  cut,  in  fiill  satisfaction  of  all  tithes  growing  on  the  said 
Lot  Acres ;  believed  that  some  of  the  Lot  Acres  paid  tithes ;  that,  there  might 
be  a  pieee  of  glebe  land  having  the  denomination  of  the  Dole,  but  they  denied 
that  they  knew  the  same  to  be  held  in  lieu  of  tithes  for  the  Lot  Acres  ^  knew 
not  that  the  plaiati£Gi,  as  occupiers  of  the  said  Lot  Acres,  were  always  ready  to 
cot  a  swath  upon  the  said  Dole  $  believed  they  never  required  it,  there  being 
no  sneh  duty  incumbent  on  them,  or  that  the  plaintiffs,  or  any  on  their  behalfs, 
evdr  tendered  themselves  >  knew  not  what  coppice  woods  or  shawes  the  pfaun- 
tiffii  had,  within  seven  years  past,  cut  or  made  into  faggots,  hoops,  bavins,  hop- 
poles,  or  huidlts,  but  if  they  did  not  duly  set  out  the  tithe  thereof  they  would 
aocount  for  and  pay  the  same,  denying  there  was  any  such  custom  as  in  the 
bill  to  eiempt  therdtom  $  believed  all  wood  ought  to  be  put  into  a  titheable 
condilion,  and  that  the  tenth  faggot,  bavin,  hop-pole,  and  hurdle  ought  to  be 
pttd,  bat  as  for  hoops,  they  did  not  insist  that  the  same  ought  to  be  made  into 
'noops,  bat  that  what  are  designed  for  hoops  were  to  be  tithed  before  worked,  or, 
if  wori^ed,  then  the  itorkmanship  to  be  paid  by  the  impropriator  ^  believed  that 
of  fight  the  farmer  or  occupier,  cutting  or  movring  the  first  math,  ought  to  ted 
mod  spread  abroad  the  grass  so  cut,,  and  afterwards,  at  their  costs,  to  gather 
into  vrinrows,  and  after  into  grass  cocks  of  equal  bigness,  without  fraud,  and 
to  set  out  every  tenth  cock  to  the  use  of  the  rector  or  his  farmer,  as  in  the  bill; 
but  denied  that,  by  reason  thereof,  they  were  by  any  custom  exempt  from  the 
payment  of  the  tithes  of  grass  and  hay  of  latter  math ;  believed  that,  since 
clover  came  into  use,  the  custom  of  tithing  the  first  crop  every  year  had  been 
in  such  manner  as  in  the  bill;  and  denied  that  the  second  crop,  which  was  better 
tban  the  first.  Was  by  any  custom  exempt  from  pa3rment  of  tithes ;  they  con- 
fessed that  there  was  a  vicarage  endowed  with  small  tithes  and  several  lands 
within  the  said  parish ;  that  the  plaintiff  Oake  was  vicar,  and  so  had  been  for 
several  years ;  it  might  be  true  the  said  vicar  and  his  predecessors,  seised  of  the 
VOL.  I.  u  u  •  vicarage 
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vicarageiands^  had  enjoyed  the  same  tithe  free  whibt  held  by  themselTes ;  bat 
that  the  tenants  of  the  same,  either  under  the  said  vicar  or  his  predecessors, 
were  not,  nor  ought  to  be  exempt  from  payment  of  all  tithes  growing  oa  the 
said  lands,  for  that  such  tenants,  as  laymen,  were  by  law  liable  to  pay ;  they 
denied  that  the  plaintitfs,  or  other  occupiers,  ought  to  be  dischaiged  of  the 
tithes  of  all  tares,  vetches,  clover,  and  other  grass  cat  green  and  unripe,  and 
given  for  sustenance  for  their  cattle  of  the  plough  or  milk  kine  when  they  have 
not  had  si^cient  meadow  anr*  pasture  for  them,  for  that  the  plalntifis  over- 
stocking themselves  with  more  cattle  than  they  had  grass  for,  could  not  be  a 
sufficient  reason  for  them  to  lose  any  part  of  their  tithes }  they  said  that  the 
defendant,  Mary  Jones,  and  her  trustees,  held  the  impropriate  tithes  of  Shin- 
field  to  her  own  use,  independent  of  her  husband,  the  other  defendant,  John 
Jones,,  by  lease  under  the  dean  and  chapter  of  Hereford ;  and  that  noDe  of  the 
lessees  or  farmers  of  the  said  rectory  and  tithes  had  ever  allowed  the  exeaap- 
tions  and  observed  the  customs  and  manner  of  tithing  as  stated  in  the  bill. 

The  defendant  Stoughton  said,  that  he  was  trustee  for  the  defendant  Mary 
Jones,  but  was  a  stranger  to  the  customs  and  manner  of  payuig  tithes  and 
other  matters  stated  in  the  bill. 

The  defendants,  the  dean  and  chapter  of  Hereford,  by  their  answer,  con- 
fessed that  they  were  seised  in  fee  of  the  impropriate  rectory  or  parsonage  of 
Shinfield,  and  of  all  the  profits,  tithes,  and  hereditaments  thereunto  beiongii^; 
and  being  so  seised;  by  lease  dated  the  twenty-sixth  of  June,  in  the  eleveotfa 
year  of  William  the  Third,  made  between  them  and  William  StoagfaUm  and 
S  Morris,  did  demise  unto  them  all  their  said  parsonage  of  Shinfield,  with  all 
houses,  tithes,  bams,  and  profits  thereunto  appertaining  (the  chapel  of  Swalkiv- 
field  excepted),  to  hold  for  twenty-one  years,  under  the  rents,  covenants,  and 
agreements  therein  mentioned;  that  Stoughton  and  Morris,  their  under-ienaDts 
or  assigns,  enjoyed  the  same,  and  hoped  that  they  should  not  be  intenrupCed 
therein  •  but  that  they  could  not  set  forth  whether  there  were  any  sach  cus- 
toms or  moduses  for  payment  of  tithes,  or  any  exempUons,  as  in  the  bill  al- 
leged. 

The  plaintiffs  repUed ;  the  defendants  rejoined  3  and  several  vritnessea  were 
examined  on  both  sides  3  and. 

Upon  opening  the  pleadings,  the  plidntifi^s  counsel  prayed  the  said  costoins 
might  be  confirmed  by  the  decree  of  this  court;  and  after  hearing  coimsel  fir 
the  defendants,  and  reading  several  depositions  taken  in  the  cause^  and  on  fill 
debate, 

.  The  court  was  of  opinion,  that  the  custom  in  the  bill  chained  for  wood  speaA 
in  husbandry  houses,  and  repuring  the  fences  on  the  premises,  to  be  disdiaig^ 
of  tithes,  is  a  good  custom ;  and  also  that  the  custom  in  the  bill  charged  fot 
paying  x>f  tithes  of  the  first  math  of  meadow  ground  in  grass  cocks,  and  thb 
clover  in  great  cocks,  in  lien  of  the  tithes  of  the  hay  of  the  second  math  of  the 
same  ground,  is  a  good  custom;  and  likewise  that  the  glebe  of  the  vicar  of  the 
said  vicarage,  in  the  vicar*s  own,  or  in  his  tenant's  hands,  ought,  by  the  ca- 
dowment  and  usage  in  the  bill  charged,  to  be  discharged  from  paying  any  tidies 
to  the  impropriator,  his  tenant,  or  under-tenants  of  the  said  impropriation ;  and 
the  same  were  decreed  accordingly.  But  the  court  made  no  decree  as  to  the 
tithes  of  the  Lot  Acres ;  the  number  thereof  being  uncertain ;  or  as  to  wood 
made  up  fit  for  market ;  or  as  to  green  vetches ;  and  as  to  thcniA  the  bill 
dismissed. 

^  Edw.  Ward.  Ro.  Price. 

Tho.  Bury.  J.  Shitb. 


M.  4 
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M.  4  Anne.     Scacc^  1705. 

Humphreys  v.  Stapber;  et  i  cotttrd.    [1  Wood,  471.]  2  Gw.  593*  v^v-^/ 

Suffolk,  10th  December,  1705. 

THE  rector  of  Spexball,  in  the  county  of  Suffolk,  charged  by  his  bill,  that  Tithes  shall  be 
the  defendant,  for  two  years,  farmed  and  occupied  several  lands  in  the  said  P****  *°J  ^"™tte 
parish,  and  had  yearly  quantities  of  com,  grain,  and  turnips,  growing  thereon,  „Q^J^^  ^nd 
and  had  fed  several  cows  5  for  all  which  he  ought  to  have  paid  tithes.  given  to  milch 

The  defendant  said,  that  he  had  occupied  land  in  the  said  parish  for  three  cows,  though 
years  past  j  and  that  in  the  year  1702  he  sowed  some  acres  of  turnips,  and  gave  ^?on  the  farm 
them  out,  and  fed  them  up  with  his  dairy  cattle,  and  gist  cows  that  had  done  ^"^ !"   *^-J{f ' 
labouring  in  the  dairy,  and  other  cattle,  for  which  he  paid  tithe  to  the  plaintifi^  ^1^^  ^^^^  ^^^e 
either  in  kind,  or  according  to  custom,  and  did  not  give  out  the  same  to  graz-  kept, 
ing  or  fat  cattle,  but  fed  the  same  out  upon  the  said  farm  and  in  the  said  parish 
for  the  winter  feeding  the  said  dairy  and  titheable  cattle,  which  must  have  been 
fed  with  other  meat  if  not  with  turnips,  and  that  no  tithes  were  due  for  turnips 
so  used  and  fed  by  the  dairy  and  titheable  cattle  i  that  he  yearly  paid  or  satis- 
lied  the  plaintiff  for  all  other  tithes,  and  had  a  4i8charge  inNovemoer,  1702,  in 
full  till  Lammas,  except  for  the  turnips  then  in  the  ground,  which  he  insisted 
were  not  titheable,  having  sown  the  same  with  an  intention  to  spend  them  for 
the  purposes  aforesaid,  and  not  otherwise ;  that  the  said  crop  so  sown,  fed,  and 
given  out  in  the  said  year  was  not  worth  above  twenty  shillings. 

The  defendant  filed  his  cross-bill  against  the  said  plaintiff,  setting  forth,  that 
there  were  divers  customary  payments  of  tithes  for  lactage,  hay,  and  otlier 
titheable  matters  in  the  said  parish  therein  mentioned,  which  were  likewise  set 
forth  in  his  said  answer ',  and  prayed  to  have  a  discovery  of  what  tithes  the  said 
Humphreys  had  received  a  satisfaction  for  from  him,  and  to  have  the  moduscs 
iand  customary  payments  established  by  the  decree  of  this  court. 

The  rector  said,  that  he  beUeved  the  said  moduses  and  customary  payments 
to  be  as  in  the  bill  j  and  confessed,  that  he  had  received  the  same  ever  since 
lie  had  been  rector,  and  also  satisfaction  for  all  the  tithes,  either  in  kind  or  ac- 
cording to  the  customs,  except  turnips  3  but  denied  that  he  pretended  to  de- 
stroy the  said  customs. 

In  both  the  causes,  the  plaintiffs  replied ;  the  defeiniants  rejoined  ^  and  wit- 
nesses were  examined  j  and  they  came  on  to  be  heard  the  twenty-sixth  of  No- 
vember last ;  and  upon  reading  the  proofs  taken  in  the  cause,  and  on  full 
debate,  it  was  then  ordered,  that  the  said  causes  should  stand  over  for  tlie. 
opinion  of  the  court,  and  the  court  to  be  attended  with  precedents.  And.  the 
court  having  been  attended  with  precedents  accordingly. 

It  is  ordered  and  decreed  by  the  court,  that  tithes  fdr  turnips  drawn  and  se- 
Tered  from  the  ground,  and  given  to  dairy  and  milch  cattle,  though  upon  the 
farm,  and  within  the  said  parish  wherein  the  said  cattle  were  kept,  are  due  ] 
and  that  the  defendant  Stopher  shall  forthwith  pay  to  the  plaintiff  the  sum  of 
eighteen  shillings  for  the  tithes  of  nine  acres  of  turnips  by  him  or  his  order 
pulled  and  severed  Arom  the  ground  in  1702,  and  given  to  his  dairy  cattle  in 
the  said  parish  of  Spexball,  with  his  costs,  to  be  taxed  by  the  deputy  remem- 
brancer oi  this  court. 

H.  5  Anne.    Dom.  Proc. 
Tole  V.  Gardiner.  [iBr.  P.  C.  214.]  2  Eq.  Ca.' Abr.  734.  1  Wood, 472. 

8  Vin.  18.  2Gw.  601: 

THE  parish  of  Eckington,  in  the  county  of  Derby,  of  which  the  respon^  '^^^j*"^"^| 
dent  and  his  father  had  been  rectors  for  upwards  of  sixty  years,  consists  ^^""^^odow', 
of  a  town  called  Killamarsfa,  and  of  four  quarters   called  by  the  name  of  ^^  dght-pence 
Spinkill,  Mosbrough,  Eckington,  and  Troway  ^    and    for  time  immemorial,  nn  acre  for 
there  have  been  paid  within  this  parish  certain  yearly  moduses,,  T9ies  or  real  higli  meadowt, 
compositions,  in  lieu  of  tithe-hay,  wz.  twelve-pence  an  acre  for  all  low  meadows,  jj^  **^JJJJ^  j'^'J^" 
and  eight-pence  an  acre  for   all  high  meadows  (except  in  lYoway  •quarter)  ^  ^rf„je,, 

u  u  2  for  * 
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1 705.        far  erery  year  that  the  same  weee  respectively  mowed  for  hay ;  and  for  Traway 
quarter,  several  small  sums  for  every  farm,  amounting  to  about  deven  shillings. 

The  aroellant  being  possessed  of  the  lands  in  the  town  of  KiUamardi,  and 
in  SpinkiU  quarter^  the  respondent  in  Hilary  term,  1704,  exhibited  \m  bill 
against  him  in  the  court  of  exchequer^  for  an  account  and  satisfaction  of  tithe- 
hay  iir  kind  ;  to  which  the  defendant,  by  his  answer,  insisted  upon  the  said 
Bndtutfnodusei  of  twelve-pence  and  eight-pence  an  acre  ;  and  that  the  same 
bad  been  paid  time  out  or  mind,  in  lieu  of  tithe-hay,  and  so  accepted  by  the 
plaintiff,  and  all  his  predecessors,  rectors  of  the  said  parish. 

The  cause  being  at  issue,  several  witnesses  were  examined  on  both  sides  j 
and,  being  heard  on  the  twenty-third  of  February,  1705,  the  court  took  time  to 
consider,  till  the  twenty-third  of  June,  1766;  when  they  dedaied  tfa&t  the 
said  payments  of  twelve-pence  and  eight-pence  an  acre  were  no  moduta^  but 
temporary  compositions  ;  and  that  tithe-hay  ought  to  be  paid  in  kind,  for 
those  lands  for  which  the  said  compositions  were  alleged  to  be  payable ;  and 
therefore  decreed  the  defendant  to  account  with,  and  satisfy  the  plaintiff  lor  his 
tithe-hay,  with  costs. 

From  this  decree  the  defendant  appealed ;  insisting  that  the  modkses  were 
good  in  law,  having  been  inviolably  observed,  and  being  fixed  and  oertain,  and 
what  might  be  permanent ;  that  there  was  not  any  mle  in  law  to  stint  or 
limit  the  value  of  moduses,  they  were  all  ori^nally  contracts,  proceeding  firara 
compositions  real,  which  were  frequently  made  till  the  statute  of  13  Eliz.  wbuh 
was  above  three  hundred  and  fifty  years  after  the  time  of  Richard  I.  Tlwt  the 
owner  of  a  parish  might  have  endowed  a  church  with  more  than  the  value  of 
the  tithes,  ithe  had  thought  fit,  or  might  have  contracted  for  twenty  times  less 
than  the  value ;  and  in  this,  and  most  other  cases,  an  inviolable  usage  is  the 
sole  evidence  of  right,  when  by  length  of  time  no  account  of  the  reason  or  be* 
ginning  of  the  usage  can  be  given,  and  therefore  it  is  called  a  presciiption. 
That  the  reason  given  for  making  this  decree  was,  that  the  modMBeg  in  questkn 
were  too  great,  or  near  the  value  of  the  tithe  in  kind  3  for,  that  in  the  time  cf 
King  Richard  I.  which  was  accounted  the  time  of  memory,  twdve-peoee  oc 
eight-pence  might  be  the  value  of  the  inheritance  of  an  acre  of  meadow :  But, 
accorcung  to  this  reasoning,  a  fwrthing  an  acre  would  scarce  be  aiigiidged  a  good 
modus,  although  there  were  late  judgments  of  the  court  of  exchecper,  wUck 
confirmed  four-pence  an  acre  for  marsh  land  in  Kent,  and  some  which  allowod 
six-pence  an  acre  in  other  places.  That  it  was  evident,  both  from  reason  and 
ihe  usage  in  the  Alienation  office,  that  in  ancient  times,  meadow  lands  were  of 
much  greater  value  than  of  late  years ;  which  was  owing  to  the  modem  in- 
ventions of  improving  other  lands  to  bear  hay.  That  most  parsons  qaaireiled 
with  a  modut  of  twdve-pence  or  six-pence  for  a  fetrm  of  twenty  povnids  or 
thirtv  pounds  per  annum,  and,  by  the  unwariness  of  ignorant  tenants  in  making 
small  uterations,  got  them  set  aside  $  so  that  within  a  few  years  past,  moR 
modiuei  had  been  broken  than  for  many  ages  before,  while  very  few  had  been 
complained  of,  which  were  half,  or  near  the  value  of  the  tithe ;  bat  if  this 
decree  stood,  several  hundreds  of  parishes  would  be  unhinged  in  all  their  in- 
violable moduus,  and  manner  of  tithing,  and  a  multiplicity  df  suits  and  endless 
confusion  would  be  created  throughout  the  kingdom. 

On  ihe  other  side  it  was  contended,  that  tithe-hay  in  kind  is  to  be  paid  to 
every  rector  of  common  right,  unless  some  ancient  modus  be  payable  m  lien 
thereof ;  but  that  the  sums  pretended  to  be  moduses  in  this  case,  could  only  he 
temporarr  agreements  or  compositions,  by  reason  of  thdr  largeness ;  for,  m 
ancient  tune,  when  moduses  were  introduced,  the  sums  of  twelve-penoe  and 
eight-pence  were  of  much  greater  value  than  the  hay  of  a  whole  acre :  That 
there  Were  several  instances  in  proof  in  this  caase,  ho/Ctk  in  the  time  of  the  re^ 
spondeut  and  his  predecessors^  when  sonietimes  the  parishioners  had  reAised  to 
pay,  and  at  other  times  the  incumbent  had  refased  to  receive  these  sobs  of  t^ 
pence  and  eightroence  an  acre  -,  aod,  at  all  those  times,  tiche-hay  had 
paid  in  fund.-  That  in  idl  the  neighboioiring  paridies^  the  rectors  nsnslly 
pounded  with  theor  parishioners  fSt  the  tithe-hay,  at  die  like  rates  oi 
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pence  andeii^DeDoe  an  acve^  and  y^t  they  had  the  tithe-hay  paid  them  in  )705. 
kind^  whenever  toey  thought  it,  without  any  pretence  thai  Uiese  payments  polb 
were  moJuta.    That  eonaidering  so  small  a  sum  as  eleven  shillings  was  paid  *' 

for  the  tithe-hay  ai  Troway  quarter^  containing  one  thousand  acres^  ana  so     ^^A,!^* 
great  stuns  as  twehre-pence  and  dght-penoe  for  every  other  acre  of  the  other  '''*'^ 

quarters  of  the  parish^  no  reason  could  he  given  for  this  diffurenoej  but  that  one 
was  an  ancient  fiioclM^  and  the  other  a  late  composition. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that 
the  decree  sbnild  be  reversed ;  it  appeiEuing  to  their  lordships,  that  the  appel- 
lant had  nroved  the  modusu  insisted  on  by  his  answer ;  and,  that  the  respon- 
dent's bill  in  the  court  of  exchequer  should  stand  dismissed,  but  without  pay- 
ing any  costs  to  the  a|^>ellant  3  his  solicitor  and  agent  consenting,  at  the  bar 
of  the  house,  to  wave  such  costs.  • 

H.  4  Anne.     Scacc. 
Greemoay  v.  The  Earl  of  Kent;  tt  i  anUrd.    [1  Wood,  479.] 

Herefordshire,  3ist  Januaiy,  1705. 

TIE  bill  stated,  that  the  plaintiff  was,  and  for  twenty-two  years  past  had  The  tithes  of 
been,  vicar  of  the  parish  of  Walford,  in  the  county  of  Hor^oid,  and  entitled  underwood  and 
te  all  manner  of  vicaristl  tithes,  and  particulaily  to  the  tithes  of  wood  and  baik;  J^o<^«>><>'^ 
that  the  late  Earl  of  Kent  was  in  his  life-tame,  and  the  defendant,  the  present  gJ^tfacaTind 
earl,  as  executor  of  his  father,  was  possessed  of  a  coppice  called  the  chase,  and  oord^,  and  of  x 
^other  woodland  within  the  said  parish  and  titheable  places  thereof ;  that  they,  the  baikiirip- 
ar  one  of  them,  in  1701  and  1702,  cut  down  upon  the  chase  seven!  quantities  P^  ^'^^  ^ 
of  wood,  which  they  sold,  and  also  stripped  and  sold  great  quantities  of  bark  ^^'"^fi^ 
;ffom  the  said  wood  and  poles  so  cut  down  j  that  the  greatest  part  of  the  said  ^|Set*rader 
wood  and  poles  was  not  of  twenty  years  growth :   and  if  any  wese,  the  same  twentT  yean 
were,  but  sobm  few  poles  growing  ipanim  from  the  stubs  or  stoekis  of  other  growth  decreed ; 
trees,  and  werenot  fit  far  timber  but  only  for  firewood,  making  of  laths,  or  sndi  ^  notforwood 
like  uses,  and  weie  sold  to  the  iron  masters,  who  used  the  same  for  fnd  at  thmr  ^J^]^/^" 
furnaces ;  that  the  defendants  pretended  that  if  any  tithes  were  due  for  dl  ^idcd,  or  of  its 
<Mr  any  of  the  said  wood  or  bark,,  the  plaintiff  ought  to  allow  thereout  the  bariE. 
charges  of  cutting,  cording,  and  strippmg  the  same»  and  twenty-one  cords  to  A  custom  al- 
the  score,  though,  by  Ae  custom  of  the  said  parish  and  other  adjacent  parisliea,  ^^^^7  the 
theownersof  woods,  time  out  of  mind,  were  used  and  ought  to  size,  make  up,  ^^^^^odTin 
nnd  cord  dieir  wood  into  mariietabk  ware,  and  then  to  set  out  the  tithes  or  hu  and  other  ad- 
ienth  part  thereof.  jacent  parishes 

The  defendant  confessed  that  he  was  seised  of  the  wood  called  the  Chase,  in  ^'^^  >nd  ought 
the  parishes  of  Walford  and  Rope,  and  other  woods  in  the  parish  of  Rosa  1^^^^^^/' 
Weston  under  Penyard,  and  other  adjacent  parishes  in  the  said  county,  which,  ^|^  into  mar- 
upon  the  death  of  his  father  in  1702  came  to  him,  which  said  woods  consisted  ketable  ware, 
<i  innumerotts  quantities  of  timber  trees,  of  oak  of  thirty  years  growth  and  and  then  to  set 
upwards,  preserved  for  timber  by  his  ancestors  at  the  respective  fellages  there-  ^^  the  tithes 
of,  and  also  of  coppice  wood  and  underwood  <^  several  torts  under  twenty  ^^'^■^** 
years  growth  >.  that  bis  father  used  to  cause  the  young  oaks  under  twenty  years 
growth  to  be  stripped,  and  the  bark  to  be  ranked  by  itsdf,  distinct  ham  the 
barks  of  timber  trees  of  thirty  years  grovrtfa,  and  then  caused  the  coppice  or 
underwoods  to  be  fallen,  cut  out,  and  sized  into  billets,  and  corded  by  itself, 
and  so  delivered  the  same  to  the  iron  masters,  and  caused  the  stubs  and  stocks 
lon  which  such  underwood  usually  grew  to  be  cut  off  close  to  the  ground,  and 
cxMrded  with  such  coppice  wood,  and  then  caused  the  timber  trees  of  thirty  years 
growth  to  be  strippea,  and  the  bark  to  be  packed  by  itself,  and  so  delivered  to 
the  buyers ;  and  then  the  timber  treesof  that  g^rowtfa  to  be  fellen,  and  the  sound 
And  merchantable  parts  thereof  to  be  sold,  and  the  other  employed  in  repairs, 
&c.  >  and  the  lops  and  oflUs  he  caused  to  be  sized  Into  biUets,  ranked  and 
cordied  by  itself  iqpart  from  the  coppice  woods,  and  delivered  the  same  to  the 
iron  masters ;  and  he  said  that  all  such  timber  trees  of  thirty  years  growth  and 
upwards  were  entirely  free  fixnn  the  payment  of  tithes,  and  therefore  he  used 
separate  management,  that  he  might  know  for  what  part  he  ought  to  pay  tithe, 
niHl  what  was  tithe  free ;  that  the  usual  method  of  tithing  wood  in  those  parts 
had  been  time  out  of  miiid,  by  a  proportionable  share  of  the  money  arising  by 

sale 
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1 705.  6ale  thereof,  the  person  entitled  thereto  making  a  proportionable  allowance  for 
oreenW AY  the  cutting  and  stripping  ;  and  that  his  father  having  made  maiiy  fallagcs,  used 
J^i  -««-  the  above  management  thereof;  that  he  believed  his  father  ordered  the  wood 
ill  question  to  be  fiaUen,  and  separately  managed  as' aforesaid^  bat  before  it  was 
completed  the  defendant  ordered  the  carrying  on  and  finishing  thereof  accord- 
ing to  his  fafher*8  method,  which  was  done  accordingly.  He  further  con- 
fessed that  if  the  plaintiJQFwere  vicar  of  Walford,  he  had  a  right  to  the  coppice 
wood^  bark,  and  underwood,  so  separately  stripped,  cut^  coided  and  defivered 
Out  of  the  chase  in  the  said  years,  but  he  insisted  that  he  had  no  right  of  tithe 
in  the  timber  trees  of  oak  of  thirty  years  growth  and  upwards,  or  the  bark  or 
offal  of  the  same,  not  being  mixed,  and  therefore  he  had  refused  to  pay  tithe  for 
the  same.  He  further  stat^,that  the  plaintiff  had  acquiesced  without  demandii^ 
his  tithes  till  September,  1 702,  when  the  fallage  was  almost  complete,  and  his 
father  dying  in  August  following,  whereupon  the  defendant  became  intitkd, 
but  was  not  applied  to  about  the  premises.  He  said,  that  as  soon  as  the  tithe- 
able  effects  could  be  Jbrought  to  a  computation,  a  particular  was  delivered  to  the 
plaintiff,  stating  an  account  of  the  wood  and  bark  of  the  said  fallage ;  that  for  the 
better  distinction  of  the  said  wood,  the  bark  of  the  timber  trees  of  oak  of  thirty 
years  growth  was  called  pole  wood^  and  the  cord  wood  made  of  the  off«l  thereof 
was  called  pole  bark^  both  which  he  insisted  were  tithe  free,  and  the  bark  and  cord 
wood  under  twenty  years  growth  was  called  coppice  bark  and  coppice  wood.  He 
also  confessed,  that  the  plaintiff  applied  to  him,  and  insisted  upon  a  right  of  tithe 
of  timber  trees,  pole  wood,  and  pole  bark,  but  that  £ye  shillings  per  cord  for  the 
tithe  of  three  foot  wood  is  a  nill  tenth  of  the  nett  money  arising  by  sak  of 
the  coppice  woods,  being  allowed  for  his  expenses  and  damages  in  themaDage- 
ihent  Uiereof^  and  that  he  ordered  his  agent  to  give  the  plsuntiff  five  shilKngs 
and  six-pence  for  three  foot  wood  which  he  still  was  ready  to  pay.  fiat  be 
denied  the  subtraction  of  any  tithe  wood,  other  than  the  trees  of  thirty  yeais 
growth  and  upwards  5  and  believed  that  all  the  pole  wood  bark,  and  under- 
wood, were  sold  to  such  persons  and  at  such  prices  as  in  the  schedules  to  his 
answer ;  and  he  said,  that  he  vras  ready  to  pay  the  tenth  of  the  money  of  the 
coppice  wood ;  but  hoped  that  he  was  not  liable  to  do  so  for  the  timber  of  thiity 
-years  growth  and  upwards,  nor  for  the  pole  wood  or  pole  bark  made  from  the 
stripping  and  ofial  thereof. 

'  To  which  answer  the  {^intiff  replied  and  the  defendant  rejoined. 

The  defendant  filed  hb  cross-bill  against  the  plaintiff,  theieby  setting  forth  the 
method  used  in  the  felling  and  stripping  of  wood  and  of  paying  tithes  for  the 
same,  to  the  same  efiect  as  in  his  answer  aforesaid ;  and  insisted  that  it  was 
the  custom  to  pay  tithes  by  a  share  of  the  money  arising  from  the  sale  of  such 
wood;  that  his  father^  in  1701,  proposed  to  Greenway,  that  he  should  have  a 
share  of  the  money  so  arising,  and  that  a  meeting  was  appointed,  but  that  cm 
the  defendant's  silence  he  disposed  of  the  falling,  and  delivered  an  accoont  to 
the  defendant  with  offers  which  he  refused.  The  bill  therefore  prayed,  that 
the  defendant  might  answer  the  premises. 

The  vicar,  by  his  answer,  confessed,  that  the  late  Earl  of  Kent  made  such 
separate  management  as  in  the  bill ;  but  said,  that  the  same  was  a  practice 
altogether  new,  and  was  never  offered  at  till  eight  years  since ;  he  believed, 
that  it  bad  been  usual  to  pay  a  tenth  part  of  the  money  arising  by  sale  hi  lieu 
of  tithes }  but  insisted  that  he  was  not  obliged  to  do  so,  and  said  that  h  was 
customary  to  treat  about  the  tithes  before  the  falling^  unless  the  same  were  paid  ia 
kind,  and  he  set  forth  the  earl's  letters,  and  his  application  to  him.  He  abo 
confessed,  that  an  offer  had  been  made  at  Ave  shillings  and  six-pence  per  cotd 
for  the  coppice  wood,  allowing  twenty-one  c(»tls  to  the  score,  which  he  had  re- 
fused, having  as  much  paid  him  in  1 683  and  1 685,  without  allowing  twenty-one 
cords  to  the  score,  and  including  the  pole  wood  of  twenty  years  growth  and 
upwards,  which  was  not  separated,  or  denied  to  be  titheaUe  5  and  be  insisted, 
that  he  had  a  right  to  the  tithes  of  pole  wood  as  coppice  wood,  the  same  hav- 
ing been  paid,  time  out  of  mind,  till  such  separate  manageinent  was  made 
as  aforesaid. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined 
ill  both  causes  ;  and  the  cause  came,  on  to  be  heard  on  the  tenth  of  July  last: 

and 
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and  upon  reading  the  depositions  of  witnesses  taken  in  (be  original  canse^  and  1705. 
upon  k)ng  debate  of  the  matter^  it  is  ordered  by  the  court,  that  this  cause  be  onsfiMWAr 
continued  in  the  paper  of  causes  for  the  opinion  and  judgment  of  the  court. 
And  for  as  much  as  no  counsel  attended  for  the  plaintiff  in  the  cross  cause^  it  is 
ordered  and  adjudged  by  the  court,  that  the  defendant Greenway  be,  and  is  there- 
by dismissed  of  and  from  the  said  cross-bill,  and  all  matters  and  things  therein 
contained,  with  his  costs,  to  be  taxed  by  the  deputy  remembrancer  of  this  court. 
The  original  cause  standing  this  day  for  the  q^on  of  the  court. 
The  court  declared,  that  the  plaintiff  was  entitled  to,  and  ought  to  be 
relieved  for  the  tithes  of  all  wood  above  twenty  years  growth,  as  well  as  under- 
wood cut  and  corded  within  the  said  parish  of  Walfbrd  in  1701  and  1702,  and 
for  the  bark  stripped  for  the  same;  out  that  no  tithe  was  due  firom  such  wood 
above  twenty  years  growth,  which  was  not  corded,  nor  for  the  bark  thereof. 

It  is  thereupon  ordered  by  the  court,  that  the  defendant  do  account  with, 
satisfy,  and  pay  to  the  plaintiff,  as  well  for  the  tithes  of  all  wood  above  twenty 
years  growth  as  of  the  underwood  cut  and  corded  in  the  said  parish  for  the 
said  years ;  and  for  the  tithes  of  the  bark  stripped  from  the  same  3  and  for  the 
tithes  of  s^)ling8  under  twentv  years  growth  3  and  it  is  referred  to  the  deputy 
remembrancer  to  take  the  said  account,  and  report  the  same. 

Tho.  Bubt.  Rob.  Pbics*  J.  Smith. 

H.  4  Anne.  Scacc.  Drake  v.  Booking.  [Decree  Book.]  2  Gw.  594. 

THE  defendant  tendered  five  pounds  to  the  plaintiff,  desiring  him  to  take  Tender  for 
his  tithe  thereout.    The  court  declared  it  to  be  no  good  tender.  tithes, 

H*  4  Anne.    Scacc.  &  Dom.  Proc. 
Newte  v.Chamberlaine  md  others.  [Dodd's  MS.  £04.  1  Br.  P.  C.  157.J 
1  Eq.  Ca.  Abr.  366.  «  Eq.  Ca.  Abr.  731.  9  Vin.  Abr.  39. 
Rayn.  106. 1087.   1  Wood,  482.    2  Gw.  596. 
BILL  for  tithe  of  malt  ground  at  a  horse-mill  in  Tiverton,  in  Devon-  The  tithe  of  com 
shire,  erected  within  six  years,  and  upon  the  hearing  of  this  cause,  the  ground  in  a  horse 
court  took  time,  till  22d  April,  to  deliver  their  opinion,  and  then  all  for  the  malt  mill  it  a 
complainant,  and  that  the  tenth  toll-dish  should  be  paid,  and  an  account  de-  ^^"^  ^nly 
creed  accordingly.  '  ^  where  it  has 

1.  It  is  a  predial  tithe,  or  in  nature  of  a  predial  tithe.  been  paid  with- 

2.  Tithe  snail  be  paid  of  every  new-erected  mill.  "n  forty  y*»" 

3.  Semble,  that  the  statute  of  ArticuU  Cleri  had  allowed  the  canon,  and  that  *^^*^']J|J*J**^^' 
all  consultations  or  denials  of  prohibitions  are  resolutions  in  point.  See  Lind-  ^j^  toll^ish 
wood.    2  Ro.  Rep.  84.     1  Brownl  32.   3  Bulstr.  212.    1  Ro.  405.  651.  656.  of  the  com 

2  Inst.  490.  622.    Cro.  Ja.  523,  524.  ground,  but  by 

Note.  All  the  Barons  argued  solemnly  this  day.  a  ^^^  part  of 

Nole.  By  the  Ch.  B.,  a  miU  built  on  lands  that  were  abbey  lands  and  dis-  J^^^'^J^  P^jjf ' 
charged,  shall  pay  tithes,  (qtUBrehy  me) ;  and  afterwards  by  £«ericA:,  where  there  ^^  iJu:ideiital 
is  a  modus  for  the  land,  or  land  discharged  of  tithes,  a  new  mill  erected  thereon  charges, 
shall  not  pay  tithes.  2  Inst.  490.  1  Ro.  651. 

In  Hughes  and  Lord  Hereford's  case,  cited  in  Hall  and  Hart\  case,  in 
B.  R.  by  Holt,  in  time  of  Hales,  it  was  adjudged,  that  one  may  prescribe  in 
non  decmando  for  old  milh.  Note,  in  Hall  and  Harfs  case  the  court  divided 
whether  predial  or  personal  tithe. 

Afterwards,  in  H.  1 706,  upon  appeal  to  the  House  of  Lords,  this  cause  was 
heard,  and  the  lords  advised  with  the  Judges,  who  took  time  to  consider ;  and 
afterwards  all  the  judges  of  B.  R.  and  C.  B.  gave  their  opinion  for  reversing 
the  decree,  and  that  it  was  only  a  personal  tithe,  and  nothing  due,  but  the 
tenth  part  of  the  clear  f>rofits,  after  charges  deducted;  and  the  lords  reversed 
the  decree  accordingly.  I  was  of  counsel  in  Sc.  and  afterwards  in  the  House 
of  Lords  for  the  decree.  Note,  now  a  settled  point,  and  well  settled  as  I  con- 
ceive ',  for  I  myself  was  all  along  of  this  opinion,  and  in  judgment  against  my 
client.— [DorfA  MS.'] 

The  respondent  was  rector  and  incumbent  of  the  portions  of  Pitt  and  Tid- 
combe,  in  the  borough  and  parish  of  Tiverton,  in  the  county  of  Devon ;  and 
was  entitled,  as  such^  to  tithes  of  corn,  grain,  wood^  and  all  other  great  tithes. 

About 
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Aboot  tbe  year  1093,  the  laajnr  «nd  burttstes  of  Tnmnpii  €Rcted  a  auil 
for  grinding  malt  b^  hones,  within  one  of  me  said  portioos :  and,  on  the  8th 
of  May/1699,  they  demised  the  same  to  the  appellants  for  three  ysars,  from 
Midsummer  then  next,  at  the  rent  of  30/.  par  mmum. 

The  lessees  refusing  to  pay,  or  compound  with  the  respondent,  hr  any 
tithes  in  respect  of  any  malt  ground  at  this  mill ;  he,  in  Michaelmas  tenn, 
1704,  exhibited  his  bill  a|;ainst  them  in  the  court  of  exchequer,  prsjriog  an 
account  and  satisfaction  of  such  tithes.  The  defendants  by  their  answer  in- 
sisted, that  no  tithes  were  due  3  but  the  cause  being-heard  on  the  12th  of 
April,  1706,  the  court  decreed,  that  the  defendants  should  account  with,  and 
satisfy  and  pay  unto  the  plaintiff,  for  the  value  of  the  tenth  toll-diah  of  all 
com  and  grain,  ground  at  the  said-  hokve  malt  miU,  for  the  two  fint  yean  in 
the  bill  mentioned,  viz.  from  the  SOi  of  May,  1699,  to  the  8th  <rf  May,  1701  $ 
and  should  also  pay  the  costs  of  the  suit. 

From  this  decree  the  defendants  appealed  3  insisting,  that  if  any  tithe  waa 
due  for  such  malt  mills,  it  could  be  only  a  personal  tithe ;  becanae,  tbere  wis 
in  this  case  no  natural  increase,  but  only  a  profit  arising  from  the  inveDtion  of 
a  machine,  and  the  labour  ci  man  and  horse  3  and  if  personal,  tbe  aame  by 
law  could  only  be  a  tenth  of  the  net  profit,  after  deductmg  all  chargea.  That 
if  a  personid  tithe  was  due  for  such  mills,  it  was  only  due  in  such  piMxs 
where  penonal  tithes  have  been  by  custom  paid  for  forty  years  befoic  the 
statute  of  Edw.  6. 3  but  no  such  custom  was  proved  to  be  for  soeii  nsOs  in 
Tiverton  3  on  the  contrary,  the  iqppeUants  had  proved,  that  there  waa  another 
hone  malt  mill,  and  sevend  hand  malt  mills,  and  many  fkdling  milk,  of  long 
standing,  and  yet  no  tithes  were  ever  paid  or  demanded  for  the  same.  That 
the  respondent  had  charged,  by  Ins  hilt  that  tithes  for  such  mills  were  dne  by 
custom,  whidi  the  appelleints  had  denied.by  their  answer  3  and  yet  the  respon- 
dent had  proved  no  such  custom,  nor  the  value  of  die  tenth  toQ-dish,  or  any 
other  toll  to  be  taken  by  the  appeUants,  but  only  two-pence  per  bushel  for 
grinding  |  and  therefore  the  decree  was  not  warranted  by  the  proofs  and  pR»- 
ceedings  in  the  cause.  That  if  the  decree  should  be  ammed,  it  would  8Qin&- 
times  happen,  that  the  tenth  toll-dish,  as  decreed,  would  be  the  whde  of  the 
proprietor  s  gain,  considering  the  expense  of  erecting  and  maintaining  this 
min  3  and,  in  this  event  also,  the  same  com  would,  against  all  law  and  xeaaony 
pay  tithe  twice  3  for  that  all,  or  the  greatest  part  of  such  com  was  grown 
within  the  said  parish,  and  the  tenth  thereof  was  paid  to  the  respcmdent  hi 
the  field  3  and  if  any  was  ground  which  grew  elsewhere,  the  same,  in  like 
manner,  paid  the  tenth  to  the  incumbent  of  the  parish  where  it  was  grown. 
And  lastly,  this  decree  would  introduce  a  new  sort  of  tithe,  and  would  aSkct 
great  numbers  of  inhabitants  in  London,  and  elsewhere  3  there  being  at  leatt 
one  hundred  such  mills  used  in  the  city  of  London,  and  some  thousands  of 
them  in  other  parts  of  the  kingdom,  for  which  tithes  were  never  paid  or  de- 
manded 3  but  which,  if  this  decree  should  be  affirmed,  must  all  pay  tithes. 

On  the  other  side  it  was  contended,  that  tithes  were  due  both  by  the  canon 
and  statute  law,  for  new-erected  mills  3  by  the  canon  law  tithes  were  due  for 
all  mills,,  and  by  the  statute  of  Articuli  Ckrij  cap.  5.  for  new-erected  rnifls, 
and  which  statute  expressly  provides,  that  no  prohibition  shall  lie  in  sudi  case. 
That  there  have,  from  time  to  time,  been  several  resolutions  and  decrees,  for 
tithes  of  mills  3  and  that  the  rest  of  the  mills  within  the  respondentia  por- 
tions, had  aU  along  paid  tithes,  or  a  composition  for  the  same  3  and  every 
modus  for  a  mill  proved  tithes  to  be  due,, if  they  were  not  discharged  by  such 
modus.  That  the  tithe  in  question  was  a  predial,  not  a  personu  tithe,  and 
the  tenth  toll-dish  was  pa3^1e  for  the  same  3  and  so  agreed  both  the  canon 
law,  and  the  custom  and  usage  of  this  kingdouL  And,  that  it  was  not  a 
double  tithe,  because  it  was  paid  by  different  persons,  and  for  different  pur- 
poses 3  in  the  fint  instance,  by  the  owner  of  the  pom,  and  in  the  second,  by 
the  owner  of  the  mill. 

After  hearing  counsel  on  this  appeal,  it  was  ordered,  that  t^e  judges  should 
he  heard  to  this  point.  Whether  the  tithe  payable  for  com  ground  in  a  horse 
malt  mill,  is  a.penonslj  predial,  or  mixed  tithe,  and  ii|  wh^  manner  tithe  is 

to 
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to  be  paid  for  com  giouiid  in  sseh  mill^  if  any  titbe  is  due  for  fbe  same  ? 
And^  upon  due  consideration  of  wbat  was  offered  by  counsel^  and  also  upon 
bearing  tbe  judges^  it  was  ordered  and  adjudged^  that  tlie  decree  complaiiied 
of,  8b<mld  be  reversed ;  and  tbat  the  plalnttif,  in  the  court  bdow^  John  Newte 
(the  now  respondent),  should  reoorer  his  tithes  of  the  said  miU,  in  tbe  nature 
of  a'personal  tithe  only ;  that  is  to  say*  the  tenth  part  of  the  dear  profits 
arising  ^m  com  ground  in  the  said  mill,  over  and  above  all  the  incident 
charges  ;  and,  to  that  end,  an  account  was  to  be  taken  of  the  profits  of  the 
said  mill,  and  charges  for  the  time  past,  within  the  time  of  the  demand  d  the 
plaintiiF  John  Newte*s  bill  in  the  ezdiequer  and  since ;  and  that  the  ^aid 
tithes  should  so  continue  to  be  paid  for  the  fotuie.  And  it  was  ordered,  that 
the  said  court  of  exchequer  should  cause  the  said  account  to  be  taken^  and 
what  should  be  found  due  tiiereon^  paid  accordingly.    IBrowm.'] 

E.  5  Anne.    C.  B.     Anon.    [Com.  1470 

PROHIBITION,  upon  a  suggestion  that  the  suit  in  the  spiritual  court  was  Thoogh  iio|nroof 
for  tithes  of  heath  and  bttmen  ground  Improved,  within  seven  years  after  of*  soggettioD  . 
the  improvement,  contrary  to  the  statute  ^  and  a  rule  was  prayed  for  a  consultfr*  ^i|^^^^^^  -^i^ 
tion,  because  he  had  not  proved  his  suggestion  within  six  months,  for  the  words  ^  ^^^^  contni- 
of  the  statute  of  2  &  3  Edw.  6.  c.  13.  are  general.  In  case  the  suggestion  for  rv  tocommou 
a  prohibition  be  not  proved  in  six  months,  &c.  the  party  shall  have  a  consulta-  nght^or  the  con- 
tion  without  delay)  ana  though  there  need  no  proof  of  the  suggestion,  where  ^n^t  of  the  par- 
the  suit  is  for  titluss  contrary  to  common  right,  or  where  the  contract  of  the  ty,  yet  incite  of 
party  is  suggested;  yet  in  other  cases  it  ought  to  be,  as  well  as  upon  the  si^*  ^|||^^j|u^  {t 
gestion  of  a  vwdm.    Cro.  Car.  208.  Jones,  231.  and  sodi  suggestion  was  oo^ittobe' 

proved*  Dy.  1 70.  b.    And  to  this  the  court  inclined.  proved,  u  well 

.^^^^..^  w  oponaflUNltif* 

Tr.  5  Anne.  Scacc.  Hockmore  v.  Bichards*  [1  Wood,  485.]  \7W. 

Devonshire,  20th  June,  1706.  ,  \0-./^kJ 

THE  plaintifis,  on  behalf  of  themselves  and  the  rest  of  the  parishioners  of  Mmhifef  of  iii. 
the  parish  of  Combintinhead,  in  the  county  of  Devon^  filed  their  bill  ^"5,^^***^ 
against  the  rector  of  the  same,  stating  the  following  immemorial  customs  ™j^  S^en^ 
within  the  parish ;  that  every  owner  or  occupier  of  arable  land,  meadow  and  ^^j^^  oow ;  of 
pasture  grounds  ought  to  set  out  for  the  rector^  for  the  tithes  of  his  com  and  om  fvthlog  tor 
grain,  the  tenth  shw  of  wheat,  rye,  and  beans,  and  the  tenth  score  of  barier,  rweryvaakhtrnt; 
oats,  and  peas,  and  for  the  tithe  of  aO  grass  cut  and  mowed  within  the  said  ^^^l^^T^ 
parish,  the  tenth  cock  of  hay  5  the  tenth  of  all  apples  and  pears,  either  by  ^^^  of  tuT 
the  bushel,  peck,  or  other  certain  quantity ;  to  pay  yearly  at  Easter  one  penny  price  for  which 
lor  the  tithe  milk  ^nd  white  sole,  of  every  cow  mUked  by  such  owner  or  occu-  snch  calf  hai 
pier  within  the  said  parish,  and  one  farthing  for  the  milk  of  every  ewe  milked,  been  told ;  of 
and  one  penny  for  every  calf,  fallen  or  reared,  and  also  the  tenth  part  of  the  price  ^*  .^/VPf 
for  whidi  every  calf  fallen  therein  has  been  sold  by  such  owner  or  occupier  ^  and  nu  ^ood,  farsT 
also  eight-pence  for  every  colt  foaled,  and  one  penny  in  lieu  of  the  tithes  of  &c.;  of  a  id. 
all  wooid,  nirze,  and  brovaie  rooted,  cut,  burnt,  sold,  or  otherwise  disposed  of  j  called  a  xarden 
also  one  penny,  called  a  garden-penny,  in  lieu  of  tithes  of  all  garden  berbs^  ^^^*  tw^nd 
roots,  staiSe,  and  fruits,  which  he  had  used  in  his  house,  and  if  sold,  then  the  f^it^J^i^ 
tenth  part  (^  the  price  the  same  were  sold  for ;  and  for  the  tithe  of  eggs  of  all  bUthed. 
his  tame  fowl,  two-pence  5  and  that  every  inhabitant  within  the  said  parish, 
of  the  age  of  sixteen  years  and  upwards,  had  used,  and  ought  to  pay,  yearly  at 
Easter,  two-pence  for  an  Easter  offering  :  that  all  other  titiies,  both  great  and 
anttll,  not  before-mentioned,  were  due  and  payable  in  kind  to  the  rector^  ac- 
cording to  tbe  common  law  and  statutes  crt  this  realm.    The  Inll  therefore 
jprayed,  that  the  defendant  might  answer  and  discover  the  truth  of  dl  and 
fevery  the  matters  aforesaid,  and  that  the  said  customary  rates  and  payments 
might  be  established  by  the  decree  of  this  court,  to  prevent  any  disputes  con* 
ceming  the  same  for  the  futive,  and  to  be  relieved  in  the  premises. 

The  defendant  said,  that  he  was  willing  to  comply  vrith  the  customs  and 
usages  of  the  said  parish,  and  thereby  submitted  thereunto^  and  desired  that 
they  might  be  established  by  the  decree  of  this  court. 

The  cause  came  on  to  be  heard  on  the  bill  apd  answer. 

It 
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It  is  ordered^  adjudged^  lOid  decreed  by  the  court,  that  the  several  and  re^ 
spective  customs  and  usages^  io  the  bill  set  forth,  shall  be  and  are  hereby 
established  against  the  defendant,  according  to  the  prayer  of  the  sadd  bill,  and 
the  submission  and  consent  of  the  defendant  in  his  answer,  and  shaU  be 
observed  and  complied  with  accordingly. 


M.  6  Anne.   Scacc. 
Pemberton  v.  Bechcith.  [Dodd's  MS,  206.]  2  Gw.  603- 

IN  a  tithe  bill,  it  appeared  that  the  defendant  had  shorn  his  sheep,  and  laid 
the  wool  up  in  a  heap,  and  set  eight  fleeces  for  the  plaintiiT,  and  when  his 
tithe  gatherer  came,  told  him,  there  was  the  tithe,  but  would  not  let  him  bresk 
up  the  heap,  or  tell  the  heap,  and  the  man  took  them,  but  said,  he  took  them 
in  part,  but  that  they  were  not  his  maater's  full  due.  Also  in  the  lambs,  the 
defendant  had  a  field  in  another  parish,  and  took  out  some  lambs  for  that,  and 
then  the  rest  was  tithed ;  but  also  in  tithing  the  defendant  took  out  two,  and 
then  bid  the  parson's  man  take  out  a  third  for  his  tenth  lamb,  bat  he  insisted 
he  ought  to  take  a  second,  yet  he  took  Uie  third  j  but  said  it  was  not  right, 
and  his  master  would  sue.  And  upon  hearing,  the  court  decreed  for  the  com- 
plainant, and  that  the  wool  and  lamb  taken  should  go  but  in  part,  and  be 
allowed  upon  the  account  in  part  only,  and  not  like  the  case  where  com  is 
tithed  unequally,  and  the  tithe  taken,  there  the  parson  shall  be  boirad,  and 
cannot  falsify  and  take  only  in  part.  Qturre,  the  diversity,  but  asserted  by 
the  Ch.  B.  vekemenier.  ifote.  The  Ch.  B.  said,  that  these  eight  fleeces 
should  go  for  tithe  as  to  the  tale,  and  should  not  be  examined  as  to  the  large- 
ness of  them,  but  if  ten  were  due  then  he  should  account  for  the  rest. 


M.  6  Anne.  Scacc. 
Bulmer  v.  Bircham  and  others.   [1  Wood,  498.] 

Norfolk,  9th  December,  1 707. 
A  payment  of  a  HpHE  bill  Stated,  that  the  plaintiff  was  seised  in  fee  of  the  rectory  impitn 
v^^Hn'Srif*  P*"^**^  ^^  Grastwick,  in  the  county  of  Norfolk,  and  entitled  to  all  manner 

airuthes  'rcc^  ^^  tithes  of  com,  hay,  and  other  predial  tithes  arising  yearly  in  the  said  parish ; 
torial  as  well  as  that  the  defendants,  for  several  years  past,  had  been  farmers  or  owners  of 
vicarial,  field  divers  lands  in  the  said  parish,  which  they  had  sown  and  reaped,  and  had 
good.  thereon  great  quantities  or  hay,  for  all  which  they  had  set  out  no  tithes,  or 

made  any  composition  )  that  the  plaintiff,  about  seven  years  ago,  obtained  a 
decree  in  this  court  ( 1 )  for  tithes  against  the  fanners  and  occupiers  of  Fmr 
Close,  Callas  Closes,  and  Milker's  Meadow,  and  against  the  defendant  AthOl, 
then  owner  of  Greengate  Lands,  all  which  were  part  of  the  lands  now  occu- 
pied by  the  defendants  ;  that  the  said  defendants,  with  the  defendant  Newman, 
owner  of  the  above  three  closes,  pretended  that  the  said  lands  were  exempt 
from  tithes  to  the  impropriator,  and  that  only  small  sums  of  money  in  lieu 
thereof,  on  an  ancient  endowment  of  the  vicarage  or  as  composition  for  the 
tithes  of  the  said  premises,  were  payable  to  the  vicars  $  and  that  in  pursuance 
of  such  endowment,  the  defendant's  predecessors,  owners  of  the  said  doses, 


(1)  This  decree  was  made  on  the  20th  Jaly, 
1698,  in  Trinity  Term,  10  Will.  3.  in  the  cause 
of  Bulmer  ▼•  AthiU  and  DttratU,  Tlie  plam- 
tiff,  as  lay  inpropriator  of  Grastwick,  claimed 
the  tithes  of  hay  and  com  for  Greengate 
Lands  and  the  Four  Acres.  The  defendant 
AthiU  appeared  and  answered,  but  Dnrant, 
though  obliged  to  appear  graiis,  made  default. 
The  court,  on  opening  the  bill  and  A  thill's 
answer,  no  counsel  appearing  for  Durant,  de- 
creed AthiU  to  account  for  the  tithes  of  the 
corn  growing  on  the  farm  called  Grecngutc 


Lands,  except  the  Four  Acres  mentiooed  ia 
the  answer,  for  aU  the  time  that  he  bad  kcesi 
ooca|ner  thereof,  and  also  for  hay  cat  aad 
carried  away  within  the  said  time.  The  ike 
account  nisi  was  also  decreed  agamst  Dnnat 
for  his  tithes  of  com  and  hay,  on  payment  of 
5  L  costs  of  the  day.  But  the  account  agaima 
AthiU  was  ordered  to  be  taken  without  ptejife^ 
dice  to  any  right  he  might  claim  to  hav^  far 
the  time  U)  come.'— Book  of  Dccnres  aad 
Orders. 

had. 


AND  0THXK8, 
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had,  time  out  of  mind^  p«id  to  tbe  fbrmer  and  present  vicars  there  yearly,  on         1 7p7. 
Lammas-day,  as  follows^  ¥iz«  for  Great  Futr  Closes,  four  shillings ;  for  Callas       bulmb» 
Close,  thirteen  shillings'  and  four-pence }  for  Miller's  Meadow,  eight-pence ;  ^' 

and  ior  trreengate  Lands,  twelve  shillings  and  fbar-pence ;  in  nill  for  all 
tithes  then  issuing  out  of  the  same,  payable  to  the  impr6priator  or  vicar  $  that 
on  a  trial  at  law,  on  several  issues  directed  out  of  this  court,  in  a  cause  de- 
pending between  the  plaintiff  and  the  defendants,  the  said  sums  were  found  td 
be  paid  in  full  satisfEurtion,  and  the  bill  was  dismissed,  although  the  plaintiff, 
by  his  bill,  averred  that  such  payments  were  for  the  herbage  of  those  lands  as 

Eart  of  the  profits  with  which  the  said  vicarage  was  endow«l,  and  were  known 
y  the  name  of  the  customary  tiUie  herbage,  which  would  appear  by  some 
receipts  of  the  defendant  Newman's,  if  produced,  for  want  of  whidi  the  jury 
was  induced  to  find  such  payments  to  be  in  .full  of  all  the  tithes  of  the  pre- 
mises; and  that  such  dismission  was  to  be  without  prejudice  to  the  plaintiff's 
right.  The  object  of  the  bill  therefore  was,  to  compel  the  defendants  to^ 
account  for  and  pay  their  tithes. 

llie  defendant  Bircham  admitted  the  plaintiff  was  seised  of  the  said  im- 
propriation, but  not  that  he  was  entitled  to  the  tithe  heibage  of  corn  and  hay 
of  the  Great  Furr  Closes,  and  said  that  he  had  mowed  part  of  the  same  and 
had  fed  the  rest.  He  adinowledged  that  he  had  neither  set  out  the  tithes 
thereof  nor  compounded  for  the  same,  for  that  there  was  a  vicar  endowed 
within  die  said  parish  entitled  to  customary  payments  in  lieu  of  tithe-herbage, 
hoy,  com,  and  other  tithes ;  that  he  the  defendant,  and  all  other  owners  of  the 
said  land,  had  immenMHially  paid  to  the  vicar,  at  Lammas,  yearly,  four  shil- 
lings, as  a  modiu  in  fell  of  all  herbage-4ithe,  tithe-corn,  and  hay,  and  other 
tithes  issuing  out  of  the  said  Furr  Clows ;  that  he  had  annually  paid  the  same, 
since  he  fanned  the  land,  to  the  vicar,  in  full  of  all  such  tithes,  and  that  the 
owner  informed  him  they  were  free  from  tithes  in  kind;,  that  the  plaintiff, 
about  seven  years  since,  brought  two  actions  against  the  defiendant  and  the 
defendant  Bullen  for  tithe-corn  and  hay  in  kind  of  the  premises,  and  that  al  - 
though  both  causes  were  ready  for  trial,  the  plaintiff  did  not  think  fit  to  try  the 
same.  He  believed  that  a  decree  was  obtained  by  the  plaintiff  as  was  stated  in 
the  bill,  but  that  it  was  through  a  mistake  in  the  defendant's  answer ;  and  he 
insbted  that  the  same  sum»  of  money  are  payable  to  the  vicar  in  discharge  of 
all  tithes,  and  that  there  was  nothing  due  to  the  plaintiff  for  the  same,  for  that, 
on  a  trial  at  law  on  several  issues  directed  out  of  this  court,  between  the  plain- 
tiff and  this  defendant  and  others,  the  said  sums  were  found  to  be  paid  in  full 
satisfection,  and  the  bill  was  dismissed. 

The  defendant  Bullen  owned  himself  to  be  occupier  of  Callas  Closes,  aUd  of 
two  meadows  called  Milker's  Meadow,  and  that  he  did  not  set  out  the  tithes 
thereof,  or  compound  for  the  same,  for  that  he  and  all  other  farmers  of  the 
said  lands  paid  the  vicar  yearly  at  Lammas  for  Callas  Closes  thirteen  shiUings 
and  four-pence,  and  for  Milkers  Meadow  eight-pence,  as  a  nwdus  in  lieu  of  her- 
bage-tithe, hay,  and  com,  and  of  all  tithes  whatsoever  ^  that  he  had  yearly  paid  the 
same  to  the  vicar  in  full  satisfaction  for  all  tithes,  due  either  to  the  imprc^riator 
or  the  vicar,  and  that  the  same  were  found  on  a  trial  at  law  as  above  stated. 

The  defendant  Athili  confessed  that  he  was  owner  and  occupier  of  Greengate 
Liaads,  for  which  he  had  paid  no  tithe  in  kind,  insisting  on  the  said  customary 
modiu  to  the  vicar,  (except  for  one  inclosure  thereof  of  four  acres,)  the  tithe 
whereof,  when  sown  widi  com,  was  duly  set  out  or  compounded  for.  He 
said,  that  for  all  the  other  lands  called  Greengate  Lands,  he  and  his  predeoes- 
3H>rs,  owners  thereof,  had  yearly  paid  at  Lammas,  to  the  vicar  of  the  said 
parish,  twelve  shillings  and  four-pence  in  fiill  for  all  tithes  payable  to  the  im- 
propriator or  vicar  out  of  the  premises  (excq>t  the  four  acres)  ;  that  he  had 
duly  paid  the  vicar  the  said  modus  of  thirteen  shillings  and  four-pence,  which 
was  in  full  of  all  tithes  ;  that  he  had  occupied  the  said  lands  twenty  years, 
and  bad  many  considerable  titbeable  matters  thereon,  yet  neither  the  plaintiffi 
nor  any  of  his  lessees,  had  ever  demanded  tithes  in  kind  of  him  (save  for  the 
said  four  acres  when  sown)  till  within  ten  years  past  the  plaintiff  filed  his  bill 
for  tithes  in  kind,  to  which  the  defendant  answered,  and  through  mistake  it 

was 


BIRCH  AM 
AND  OTBBRS. 


534  nXUE  CASKS. 

1707.        was  expressed  thai  tte  F«iir  Am  Cloae^  wlim  somi,  |laid  tithes  in  kind  ia 
autMBft       lien  of  all  the  rest;  aad  thoii|^  tibe  defendaiit's  witaesaea  proved  tint  the 
^  twelve  shillings  and  fonr-pence  weie  paid  to  the  vicar  ia  Ml  of  dl  tithes,  yet, 

by  reason  of  that  mistake,  the  comt  awaided  tfaedefietadaottoaeeooiitfartiiB 
tithe  in  kind ;  hot  that  the  caort  was  then  well  satisfied  that  the  defieodssits 
witnesses  had  fully  pnmd  the  twelve  shillings  and  fonr-pcooey  aad  ^mdan 
ordered,  that  the  said  daciee  shonld  be  without  prejudice  to  the  defendant  or 
his  sufioessoM  ;  thai  at  the  trial  at  law,  brought  by  the  plaintiff  for  titlie  ia 
kind  of  the  premises/as  wdi  for  hay  as  for  com,  the  deficBdaat  proved  the 
said  modm  to  be  in  full  of  all  tithes  of  the  said  lands  (except  the  ibnr  acRs 
when  sown),  and  that  a  verdict  was  fodnd  for  the  defendant ;  and  tint  on  e 
late  trial  on  sevearal  issues  out  of  this  court,  the  defendant  had  anotfaer  ver- 
dict, that  the  said  payment  vras  in  full  as  fljfmsaid ;  and  that  he  had  psodacsd 
acquittances  on  the  said  trial  fiom  the  vicar,  whidi  were  in  fiiU  for  all  titfatt 
of  the  premises,  except  the  four  acres. 

The  defendant  Newman  admitted  that  the  plaintiif  was  impranriatar,  aad 
that  he  was  owner  of  Callaa  Cloees,  Milker's  Meadow^  and  Great  tSarr  Cbscs, 
bttt'had  never  occupied  the  same  $  and  he  believed  that  ao  tithe  iraa  ever  paid 
for  the  same,  exceptinr  the  aforesaid  moAaes,  and  insisted  on  Uie  said  payaicnis 
to  the  vicar  to  be  in  &11  of  all  herfaage*tithe,  hay,  and  all  other  tithea 
out  of  the  premises. 

The  plaintiff  refdied ;  the  d^endants  r^ned ;  and  several  wiSneai 
examined  on  both  sides ;  and  upon  leading^  the  proofii  takeitf  in  tlie  casBs^  and 
several  receipts  signed  by  J.  Clarke  and  !•  MartiA,  vicars  of  tlie  said  parish, 
and  several  orders  and  dcsrees  made  in  the  former  eanaes  toadiiag  the 
in  question,  and  also  tht  pottta  of  the  verdict  iasisled  on  by  the 
their  answers,  and  upon  full  debate. 

It  is  this  day  ordmd  and  acyudged  by  the  eourt,  that  the  said  bill  slmtt  h^ 
and  is  hereby  absolutely  disndased. 

Esw.  Wabd.  Bob.  Fteroa* 

Tho.  Bitbt.  J*  SaoTH. 


1709,  E.  8  Anne.  Cam.  Scacc. 

N^v^i^  JJayd  v.  Green  and  others.    [Dodd's  MS.  213.     1  Wood,  501.] 

Where  tithes  1 N  a  tithe  bill,  as  executor  for  part  of  the  time,  against  Green,  aa  adminis- 
wei«  not  claim-  -''  trator  for  part  of  the  time  (twenty  yeaSrs),  but  in  his  own  right  liar  eight  or 
cd  for  lands  nine  years,  against  the  other  defendants  in  their  own  right  for  that  time,  for  the 
d'^^^^  ^  ^*^^  ^  Nonsudi  P«ark,  and  the  plaintiff's  title  established  upon  two  triab  at 
fo or25  yam  ^^^'  7^^  ^^  ooaxi  would  not  decree  an  aoooant  for  the  whole  tune,  and  thea 
after  the  ^s-  ^hc  plaintiff*8  coansd  waived  the  time  which  was  soed  for,  as  executor,  against 
parking,  the  the  defendant  as  administrator,  and  pnmd  a  decree  for  their  own  time;  and 
court  would  the  Ch.  B.  would  not  do  it  only  fcnr  four  years.  Qiutre  by  me,  for  it  seems 
^ies^fo  T  ^^  strange,  when  it  was  agreed  that  the  five  and  six  years,  &e.  were  aa  plaai 
les  r  our  ^^^  ^  plaintiff  as  the  four  years  before  the  bill;  but  he  would  not  be  oontra* 
dieted,  and  the  rest  of  the  court  said  little  or  nothing.  NoUy  no  titiiea  had 
been  before  paid,  but  it  had  been  dispaiked  about  twenty  or  twenty-five  years  j 
and  the  Ch.  B.  sud,  if  we  stood  still  and  would  let  it  run  so  long,  we  shoaid 
only  have  an  account  for  four  years.  QiHere,  by  what  law  or  statute  of 
tation;  and  why  four  years,  why  not  three  years  or  five  years?  I  never 
served  such  a  decree  Wore,  therefore,  ^mere  f — [Dodd^l 


years. 


Thb  substance  of  the  bill  was,  to  disooverand  recover  th^  tithes  of  Nonamdi 
Park,  in  the  rectory  of  Cuddington.  The  bill  stated,  that  the  nhdntlff*a  fether, 
deceased,  had  been,  for  fififcy  years  past,  and  that  die  plaintiff,  ever  since  the 
year  1703,  as  his  son  send  heir,  had  been,  and  stiH  was,  owner,  former,  asid 
impropriator  of  the  rectory,  parsonage,  or  impropriation  oJF  Cuddington;  otber* 
wise  Quiddington,  in  the  county  of  Surry,  and  of  all  tithes  and  dues  tbereuBSo 
belonging,  a»l  of  all  tithes,  dues,  and  duties  whatsoever  arising  within  tlae 
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hainlals^  nib,  and  fields  of  Coddkigton  aforesaid^  that  the  anoetioiB  of  the 
plaintiir  Lloyd,  or  the  plaintiff  Roke(l),  as  their  lessee,  had,  daring  the  time 
afotesaid,  taken,  enfoyed,  and  heen  in  possession  of  the  same;  that  hy  means 
thereof  the  pkuntiff*^  Lloyd's  father  oiifffat>  duriqr  his  Kie,  and  the  plaintiff  ever 
since  the  death  of  his  fsiher,  or  the  pbintlff  Roses^  as  their  lessee,  to  have  heen 
answered  and  paid  all  the  said  tithes  and  dnea,  or  some  rate,  moAu,  or  compo- 
sition in  lien  thereof;  that  the  plaintiff,  Lloyd's  fatfier,  made  his  will,  and  Irft 
the  phuntiff  Lloyd  exeentor  thereof,  who  having  pvoved  the  said  will,  was  en- 
titled to  the  arrears  doe  in  his  testator's  thne;  that  since  his  father  s  death  the 
plaintiff,  or  bis  lessee,  had  been  entitled  to  att  the  tithes  idbfesaid ;  that  the 
plamtiff  Roke  did,  by  parol  lease,  hold  sevieral  of  the  tithes  beloDging  to  and 
arising  widiin  the  satd  rectory  and  titheable  places  thereof,  both  finora  the  plain- 
t]ff*s  father^  and  from  the  plaintiff  since  hts  father's  deaib,  for  several  years 

Est ',  that  the  defendants,  for  twenty  years  past,  bad  been,  and  still  were,  in- 
bitants,  occupiers,  and  possessors  of  several  farms,  lands,  and  eronnds  of 
great  value  within  the  said  rectory,  parsonage,  and  impropriation  of  Gndding- 
ton  and  the  titheable  places  there^  and  oi^fat  to  have  paid  the  tithes  there- 
of to  tlio  jdaintiff  as  aroresaid,  bat  whidi  they  had  refused  to  do,  pretending 
that  they  were  abbey  lands,  and  so  discharged  from  tithes.  The  biU  dierefore 
ptayed,  that  the  plaintifs  might  have  a  disooveiy  thereof,  and  of  the  quanti- 
ties, qualities,  and  values  of  £e  same. 

The  defen^t,  Ann  Green,  ooofiessed  tiiat  ^e  was,  and  for  some  time  had 
>  been,  by  hersdf  and  tenants,  possessed  of  gnmnd  called  Little  Nonsoch  Park, 
which  anciently  had  been,  and  still  was,  the  fee  simple  of  the  Crown,  by  a 
lease  theroof  made  to  her  late  husband  by  the  Duchess  of  Cleveland,  who 
claimed  some  interest  therein  under  the  Crown;  that  the  said  land  was 
freed  and  discharged  of  tithes,  and  haid  never  paid  any,  althongh  the  greater 
part  thereof  had  been  ploughed  many  years  before  she  came  into  possession 
thereof;  that  she  had  never  heard  of  any  such  parish  as  Cuddington,  nor  that 
any  )NHrt  of  the  lands  laid  therein,  as  in  the  bill  mentioned,  but  that  the  same 
laid  in  the  parish  of  Nonsuch,  which  extended  itself  beyond  the  said  park ; 
that  the  phimtiff^s  father  had  never  molested  her  husband  for  the  pretended 
tithes  wluch  the  pUntiflb  claimed ;  that  the  tithes  within  the  manor  of  Cud- 
dington, were  a  portion  of  tithes  granted  anciently  out  of  some  particular  lands, 
which  were  in  the  Crown  long  bdbre,  and  since  the  time  of  Queen  Elizabeth. 

All  the  other  defendants  said,  and  insisted  upon  it,  that  the  lands  and 
groonds  in  their  possessions,  l3ring  in  Little  Nonsuch  Park,  which  they  had 
been  told  were  the  lands  for  which  the  plaintiffs  diemanded  tithes,  were  some  way 
or  other  discharged  and  exempt  from  the  payment  of  all  manner  of  tithes,  and 
did  never  lie  in  any  such  parish  as  Cuddington,  but  laid  in  the  parish  of  Non- 
such*; that  they  haid  kept  no  account  of  their  respective  tithes;  neverthdess,  to 
the  beat  c^  their  knowledge,  they  set  forth  tiie  quantities,  qodUties,  and  values 
thereof,  and  inristed  upon  the  exemption. 

Hie  defendant  Anne  Greene  said,  that  she  was  administratrix  to  her  late 
husband,  deceased ;  tiiat  for  seven  years  during  his  life-time,  the  said  park  was 
used  for  graanng,  and  that,  .if  any  thing  was  due,  he  died  witiiout  assets  thir- 
teen years  ago;  and  that  she  had'  no  assets  to  answer  any  tithes  for  the  first 
seven  years  demanded  by  the  bill. 

The  plaintiffs  replied ;  the  defendants  rejoined ;  and  several  vHtnenes  were 
examined-;  and  on  reading  the  proofs  taken  in  the  cause,  and  oni  debate,  it  is 
ordered  by  the  court,  that  the  rail  be  retained;  that  the  pkintiff  Lloyd  shall 
be  at  liberty  to  Mng  an  action  on  the  statute  for  not  setting  out  the  tithes ; 
and  that  if  he  do  not  cause  such  trial  lo  be  had  vrithin  a  year  (being  not  hin- 
dered by  the  defendants),  the  said  biU  shall  stand  dismissed. 

ill  pursuance  of  the  said  order,  an  action  was  coaunenced,  and  tried ;  and 
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<1>  In  liiefaadnaf  Teim,  4  Aune,  the  prc- 
feot  pUiotiffr  Uoyd,  filed  a  bill  against  the 
defefidant  Aime  Green,  to  recover  .the  tithes 
of  Nonsdch  Park.  Bat  on  reading  the  depo- 
flfioir  of  John  Rokei  who  ciaiaied  Sie  sane  by 


lease  from  the  proprietor  of  the  leotoijr*  the 
bHi  was  dbmissed  with  costs;  but  witliout 
prejudice  to  the  plaintiff's  right  to  the  tithes. — 
MS. 
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upon  reading  ih^  posted.  It  appeared  that  tbe  plalnttflFhad  I'eeovered  (itfaesm 
kind  against  the  defendant  Anne  Green  for  the  lands  in  question ;  but  on  hear- 
iDg  counsel  on  both  sides,  a  trial  at  law  was  directed  upon  this  issue,  tiz, 
*^  Whether  the  lands  and  grounds  in  the  occupation  mentioned  in  the  defend- 
ant's answer,  or  any,  and  which  of  thetai,  are  in  the  parish  of  Cuddington  and 
titheable  places  thereof,  and  titheable  to  the  plaintiff  j'*  on  which  trial  a  ver- 
dict was  found  for  the  plaintiff,  which  elactly  distinguished  what  lands  or 
grounds  were  in  the  r^pective  occupations  of  the  several  defendants,  paiticu- 
lariy  in  the  parish  of  Cuddington  and  the  titheable  places  thereof,  and  tithe- 
able to  the  plaintiff;  and  upon  hearing  counsel,  and  what  could  be  alleged  oo 
either  side,  and  on  mature  deliberation  of  the  matter. 

It  is  ordered  and  decreed  by  the  court,  that  the  said  defendants  shall  seve- 
rally and  respectively  account  with,  satisfy,  and  pay  to  the  plaintiffs  for  their 
several  respective  tithes  in  kind  due  from  each  and  every  oi  them  for  the 
first  four  years  preceding  the  commencement  of  the  suit,  according  to  the 
proofs  in  the  cause ;  viz,  that  the  defendant  Anne  Green  shall  account  for  four 
hundred  and  fifty  acres  $  the  defendant  Goldsmith  for  thirty-five ;  the  defend- 
ant Claverly  for  four  and  a  half;  and  the  defendant  Furnace  for  nine;  idl 
which  said  lands  and  grounds  are,  by  the  said  verdict,  found  to  lie  in  Nonsndi 
Park,  within  the  parish  of  Cuddington,  and  titheable  to  the  plaintiff  Liloyd  as 
proprietor  thereof. 

It  was  accordingly  referred  to  the  deputy-remembrancer  to ,  report  the  said 
account,  which  he  did  on  the  twenty-sixth  of  November  last ;  and  upoo  read- 
ing the  said  <mler  and  report,  and  no  exceptions  having  been  taken,  it  is 
ordered  by  the  court,  on  the  eighth  of  Becember,  1709,  that  the  said  repot 
be  confirmed,  and  that  the  defendants  shall  pay  to  the  plaintiff  the  re^^edive 
sums  reported  due  from  them  for  their  tithes,  amounting  to  two  hundred  and 
ninety-tour  pounds,  four  shillings,  and  eight-pence. 

Edw.  Ward.  Ro.  Pricb. 

Tho.  Bury.  S.  Lovell.     IDecrte  Book.] 
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A  costom  to  set 
oat  corn  by  the 
shock,  and  not 
by  the  sheaf, 
and  to  0ve  no- 
tice to  the  par- 
son, decreed. 
Modtaeg  re- 
stricted to  in- 
habitants. 


M.  6  Anne.    Scacc.     Pern  v.  Fountain.    [I  Wood,  504.] 

Cambridgeshire,  4th  December,  1707. 

^T^HE  bill  stated,  that  the  plaintiff  had  been  rector  of  Leverington^  in  the 
-*-  Isle  of  Ely,  in  the  county  of  Cambridge,  since  the  year  1682,  and,  as 
such,  was  entitled  to  all  predial  and  mixed  titibes,  and  to  all  beneficial  costoms 
used  in  the  said  parish ;  that,  for  the  more  commodious  gathering  io  of  the 
tithes,  there  was  a  custom  that  the  rector  ought  to  have  notice  of  the  time  of 
dressing  out  the  tithes  of  coleseed,  and  of  oats,  and  other  corn  bound  ;  that  the 
tithe  of  coleseed  was  the  tenth  bushel,  the  parson,  allowing  one  penny  a 
bushel  for  dressing ;  that  the  tithes  of  oats  were  to  be  set  out  by  the  sheaf,  or 
the  shock,  as  the  owner  intended  to  carry  the  crop  away ;  that  the  plaintiff 
was  entitled  to  one  penny  for  every  sheep  depastured  in  the  said  parish  and. 
sold  before  Candlemas;  to  one  pig  in  seven,  allowing  one  halfpenny  for  each 
pig  wanting  ci  ten  3  to  two-pence  for  each  milch  cow  j  and  to  one  penny  for 
each  heifer. 

The  defendant  Fountain  admitted  that  it  was  usual  to  give  notice  of  the 
time  of  dressing  the  odeseed,  but  said  that  whether  it  was  so  of  right  he  knew 
not,  nor  whether  the  tithes  of  com  were  to  be  set  out  otherwise  than  by  the 
sheaf,  or  whether  the  tenth  bushel  of  seed  ready  dressed  was  to  be  paid  as 
tithe,  or  whether  one  penny  was  to  be  paid  in  lieu  of  the  wool  of  each  sheep. 
He  also  admitted  that  the  other  tithes  were  payable  as  stated  in  the  bill;  and 
averred  that  he  had  set  out  the  tithes  of  coleseed,  hemp,  and  pats  in  kind^  and 
had  given  notice  thereof  to  the  rector;  that  for  hb  cows  and  heifers  be  bad 
offered  one  shiUing  and  ten-pence;  that  he  had  pigs,  sheep,  and  six  lambs  on 
the  land  about  a  month  in  the  year  1 702,  and  had  paid  the  plaintiff  three-poice' 
for  the  tithes  thereof,  but  had  no  wool,  nor  bad  he  sold  any  sheep ;  that  be 
had  hens  and  a  cock,  for  which  he  was  ready  to  pay,  and  had  no  other  tithe- 
able 
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able  misters.    By  his  second  answer^  he  said  that  he  believed  the  usage  of  tbe         1707* 

said  parish  was,  to  give  notice  when  the  tithes  of  coleseed  and  other  tithes 

were  to  be  set  out,  and  before  the  same  were  dressed  or  removed,  and  which 

he  said  that  he  had  done  in  this  case.    He  also  said,  that  the  tenth  bushel  was 

due  for  coleseed,  allowing  one  penny  for  the  dressing,  and  that  he  had  fairly 

set  out  his  tithe  of  coleseed  after  it  was  dressed,  and  left  it  on  the  land  where 

it  was  dressed,  and  given  the  plaintiff  notice  j  that  he  had  forty  coombs  and 

two  bushels  of  coleseed,  worth  ten  shillings  a  coomb  j  and  thirty  acres  of  oats, 

worth  twenty  shillings  an  acre,  and  no  more,  the  tithes  of  both  which  he  had 

set  out  before  he  removed  the  nine  parts;  and  that  the  tithe  oats  were  set 

out  in  sheaves  fit  for  carriage;   and  he  said  that  his  hemp  was  worth  two 

shillings,  and  that  he  was  always  ready  to  pay  his  dues,  and  then  offered  them, 

excepting  those  which  had  been  set  out  in  kind. 

The  defendant  Lepla  said,  that  he  knew  of  no  custom  of  paying  one  penny 
for  each  sheep  sold  before  Candlemas  in  the  said  parish ;  that  in  the  said  years 
he  had  occupied  several  parcels  of  ground,  of  which  he  had  mowed  seventy- 
two  acres,  worth  five  shillings  an  acre,  being  coarse,  and  had  depastured  on  the 
rest  several  sheep,  but  that,  they  being  low  and  wet  grounds,  he  had  fed  them 
most  of  the  years  on  other  lands  out  of  the  said  parish  3  that  he  did  not  clip 
any  in  that  parish  ia  1702,  nor  had  he  any  wool,  or  sold  any  sheep  there;  that 
be  bad  lambs,  each  lamb  worth  one  shilling,  and  the  tithe  one  penny  each ; 
that  he  had  also  kept  cows,  which  had  three  calves,  each  calf  worth  two  shil- 
lings, and  two  foals,  worth  two  shillings,  and .  that  he  had  paid  the  tithe  oats 
in  kind ;  that  he  had  no  dwelling  or  habitation  in  the  parish  in  either  of  the 
said  years,  and  therefore  was  not  chargeable  with  Easter  offerings ;  that  the 
custom  of  the  parish  was,  time  out  of  mind,  to  pay  at  Easter  yearly,  two-pence 
an  acre  for  mown  ground,  one  penny  each  foal,  one  penny  an  acre  for  fed 
ground,  in  full  for  tithe-herbage,  hay,  and  foals,  which  custom  had  been  esta- 
blished by  a  decree  of  this  court;  (1)  and  therefore  he  insisted  that  he  ought 
not  to  pay  tithe  in  kind  for  hay,  grass,  or  foals,  but  the  said  modtuei;  that  he 
was  always  ready  to  pay  the  full  tithe  of  calves  and  lambs,  which  he  had  ten- 
dered. By  his  nirther  answer,  he  admitted  that  he  had  occupied  in  the  said 
parish  about  one  hundred  acres  of  pasture;  and  as  occasion  required  had  re- 
moved fifty  or  sixty  sheep  to  Tbomey,  which  he  had  repeated  several  times 
a  year,  and  never  dipt  any  in  the  said  parish,  the  tithe  wool  thereof  was 
t^orth  four  shillings ;  and  he  said,  that  i£  tithe  wool  were  paid  in  kind  for 
sheep  in  the  said  parish,  the  tithe  pro  rata  would  amount  to  six  todd,  each 
todd  worth  sixteen  shillings  and  fourpence ;  that  the  lamb  tithe  was  one  penny 
each.;  that  a  cow's  milk  was  worth  two  shillings  a-year,  but  that  he  had  milked 
none ;  he  admitted  twopence  a  cow  to  be  the  ancient  tithe  for  each  cow ;  he 
said  that  he  had  reared  seven  calves,  and  before  process  issued  in  this  cause  had 
tendered  three  pounds  ten  shillings  for  tithe  calves  and  lambs  in  the  said  years, 
and  also  the  said  moduses,  and  that  he  was  ready  to  pay  the  same. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  the  cause  came  on  pursuant  to  an  order  of  the  twenty-first 
of  February,  1706,  by  which  the  matters  were  referred  to  S.  Dodd,  and  H. 
Savryer ;  but  they  having  made  no  award  therein,  it  now,  upon  hearing  oft 
counsel  on  both  sides,  and  on  reading  the  depositions  of  divers  witnesses 
taken  in  the  said  cause,  and  the  said  former  decree  the  twenty-ninth  of  April, 
1 695,  Swain  v.  Pern,  for  settling  the  manner  of  tithing  in  Leverington  afore- 
said, appeared  that  the  defendant  Fountain  had  not  duly  and  fairly  set  out  the 
tithes  in  the  said  years. 

The  court  declared,  that  he  ought  to  have  set  out  his  said  tithes  in  the  same 
manner  as  he  ordered  and  carried  away  the  rest  of  his  com  and  coleseed ;  and 
that  the  said  Fountain's  com,  being  placed  in  shocks,  the  tithe  thereof  ought 
to  have  been  set  out  by  the  shock,  and  not  by  the  sheaf,  and  that  the  plaintiff 
ought  to  have  had  notice  of  the  time  of  setting  out  the  same,  and  all  other  his 
tithes. 

(1)  See  Swain  v.  Pent,  Easter  Term,  7  Will.  3.  ante,  p.  607. 

And 
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1707,  .  And  It  appearing  further,  thai  the  defendant  Lepb  was  not  entitled  to  the 
'■KN         benefit  of  any  of  £he  customs  or  modutes  for  tithing  in  the  said  parish  of  Le- 

vbrington^  he  being  no  inhabitant  in  the  said  parish,  and  that  therefore  he  ought 
to  hare  set  out  his  tithes  in  kind,  and  the  said  defendant  admitting  that  there 
yas  due  to  the  fflaihtiff  from  him,  for  the  tithes  in  question,  the  sum  of  fifteen 
pounds  nineteen  shillings,  and  the  defendant  Fountain  admitting  that  there  was 
due  from  him  to  the  plaintiff,  for  the  tithes  in  question,  fiye  pounds,  four  shil- 
lings, and  tenpence ;  and  the  costs  in  this  cause  being  settled  at  sixty-aevea 
pounds,  fourteen  shfllings,  and  sixpence. 

It  is  ordered  by  the  court,  with  the  consent  of  the  said  parties^  that  they  do 
forthwith  pay  to  the  plaintiff  the  foresaid  sums  of  fifteen  pounds,  nine  shil- 
lings, and  fire  pounds,  four  shiOzuffs  and  tenpence,  for  their  tithes,  and  sixty- 
seven  pounds,  fourteen  shillings  and  sixpence  for  his  costs. 

£dw.  Ward.  Ro.  Pbice. 

Tdo.  Bury.  J.  Smito. 

H.  6  Anne.    Scacc. 
Pierce  v.  Russell  and  others ;  et  i  c(mtri.  [1  Wood,  507-3 

Gloucestershue,  2 1st  February,  1707. 

A  payment  of  HpHB  plaintiff,  as  rector  of  the  parish  of  Littleton-ppon-Sevem,  in  the 
time  bushels  of    M.    county  of  Gloucester,  claimed  all  the  tithes  of  com,  grain,  hay,  cheese, 

wheat,  SIX  bosh-  ^^  |^j  lamb,  and  all  other  titheable  things  arising  in  the  said  parish  and  in 
els  of  oatsy  and    ^,       ?,      ti      i         ^u        r  o  -o  t 

four  groato  in     ^^  titheable  places  thereof. 

money  in  lien  of  The  defendants  denied  that  they  ought  to  set  out  their  tithes  in  kind,  or  to 
an  manner  of  niake  the  plaintiff  any  satisfaction  for  the  same ;  for  that  the  lands  MA  by 
tithes  i^kind  of  (fiem  y^^^e  heretofore  parcel  of  the  monastery  of  Mabnesbury,  in  the  county  of 
MM^Sini'and  M^ts,  and  were  part  of  the  demesne  lands  of  the  said  abbey  or  monastery ;  that 
deomne  lands  ^^^  abbots  of  the  Said  monastery  and  their  predecessors  had,  time  out  ik  naoA, 
of  the  manorof  held  the  said  lands  clearly  discharged  of  all  manner  of  tithes ;  and  that  €be  same 
Uttleton,  and  lands,  being  part  or  parcel  of  the  manor  of  Littleton,  came  to  Henry  VUT. 
^"t^nJZa!^  upon  the  dissolution  of  the  said  abbey,  being  one  of  the  greater  abbies,  by 
siou  oHIimr  ^^  ^^^'  ®-  ^-  ^^'  •"^  ^^'^  afterwards  granted  by  the  said  king,  by  Icttcn 
monasteiy,  bSd  p&tent  dated  the  twenty*ninth  of  October,  in  the  thirty-third  year  of  bis  re^ 
good.  to  Sir  Richard  Long,  Knight,  and  his  heirs,  under  whom  the  defendants,  by 

iereral  mesne  conveyances,  clslm.(l) 

An  issue  was  directed  to  try, ''  Whether  the  lands  in  the  possesaion  of  Rossd 
and  Stevens,  lying  in  the  parish  of  Littleton-upon-Sevem,  in  the  county  of 
Gloucester^  were  parcel  of  the  possessions  of  the  late  dissolved  abbey  or  okk 
nastery  of  Malmesbury,  and  as  such  discharged  of  the  payment  of  tithes 
in  kind,  or  not  V  on  the  trial  of  which,  the  jury  brought  in  their  Terdict  for 
the  defendants ;  and  the  bill  was  accordingly  dismissed. 

(1)  'ne  bill  also  claimed  tithes  from /•  Hop-  composition,  and  in  Hen  of  all  manner  of  ddies 

town,  the  lord  of  the  manor,  who  stated  in  his  in  kind  arising  out  of  and  for  the  capital  oks- 

answ^fthatbe  was  sdsed  of  die  demesne  lands,  soage  (arm  Hod  demesne  lands  of  Littletoa; 

forwhich  there  had  always  been  yearly  paid  to  and  on  reading  the  grant  from  Henry  VIII.  to 

tht  plaibtlif  Pierce,  and  his  predeceaMfs,  at  Sir  Richard  Lon^the  biU.as  to  the  diftmlsnt 

Hichaclihas,  thf«e  (tashels  of  whatt,  siitbosbels  Hopto wn,  was  dismissed  with  costs. 
oC  oats,  and  fear  groats  in  money,  by  way  of 

1708.  E.  7  Anne.   Scacc.      Bowles  v.  Lord  Jrundel.  [1  Wood,  508.] 

^^-^^^  Wihshwe,  aeth  April,  1708. 

AmodMt<d£$.  ^T^HE  plainCi^,  as  rector,  claimed  tithes  of  .lands  in  the  parish  of  Donbead, 
Us.  and  tiie  mn-   ^    Saint  Andrew,  in  the  county  of  Wilts,  for  four  years  past. 


P>°8  ^^.^  ^^  The  defendant  said,  that  he  had,  for  five  years  past,  been  seised  of  Wardov 
finMi^Mof  ^*'^^>  ^^  of  the  gardens  and  orchards  thereto  belonging,  and  of  two  several  parts 
May  totbeflOth  ^  inclosures,  called  Red  Deer  Park  and  Fallow  Deer  Park,  belonging  to  ^ 
of  September,  in  said 

iiea  of  all  tithes  of  such  part  of  a  park  as  lay  within  the  parish  of  the  plaintiflf,  decreed. 
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said  castle;  ia  which  parks  wett  included  (he  gardens  and  orchards,  and  seve* 
ral  coppices  of  wood  grounds,  and  meadow  grounds,  called  Wild  Buck  PaiiL ; 
that  so  much  of  the  said  parks  as  contain  three  hundred  and  forty  acres  was 
within  the  parish  of  Donhead  Saint  Andrew,  and  the  residue  in  other  parishes  i 
that  he  was  also  seised  of  a  coppice^  called  Little  Coppice,  which  was  no  pari 
of  the  said  parks,  hut  within  the  parish  $  that  as  to  so  much  of  the  castle  and 
premises  as  were  within  the  said  rectory  or  parish,  viz.  three  hundred  and  forty 
acres,  there  was,  and  time  out  of  mind  had  heen,  a  certain  modttt  of  three 
pounds  eight  shillings  a  year,  and  a  horse  lease,  or  the  running  of  a  horse, 
mm  the  third  of  May  to  the  twentieth  of  Septemher  in  the  same  year,  in  a 
piece  of  land  called  the  Pond  Close  (part  of  Red  Deer  Park),  due  to  the  said 
rector,  and  which  had  heen  constantly  receired  and  accepted  hy  him  in  lieu  and 
full  satisfisction  of  all  tithes  arising  upon  the  premises  (except  Little  Coppice) 
which  lie  within  the  said  parish,  or  the  rectory,  andtidieable  places  thereof. 

The  f([^owing  issues  were  directed  to  be  tried  i  the  phiintin  in  equity  to  be 
plaintiff  at  law. 

First,  Whether  the  sum  of  three  pound  eight  shillings,  and  a  horse  lease, 
or  the  running  of  a  horse  from  the  third  of  May  to  the  twentieth  of  Septem- 
ber yearly,  in  a  certain  piece  or  parcel  of  land  and  ground,  called  the  Pond 
Ck)se,  part  of  Red  Deer  Park,  in  the  parish  of  Donhead  Saint  Andrew,  be  a 
modus,  time  out  of  mind,  payable  for  all  manner  of  tithes  arising  upon  that 
part  of  the  said  RedDeer  Parkand  Fallow  Deer  Park,  which  lies  within  the 
said  parish,  or  not  ? 

Secondly,  Whether  Little  Coppice  be  oart  of  Red  Deer  Park,  or  not  ? 

The  jury  found  the  mocfiit  as  set  forth  by  the  defendant;  and  also  that  Little 
Coppice  was  no  part  of  Red  Deer  Park. 

The  court  ordered,  that  the  defendant  do  pay  to  the  plaintiff  seventeen 
pounds,  twelve  shillings,  in  his  answer  tendered,  in  full  for  the  amar  oi  the  said 
modui  of  three  pounds  eight  shillings  per  annum,  and  in  full  satis&ctkm  of  the 
said  hotse  lease  so  due;  being  after  the  rate  of  twenty  shillii^  per  wmum  for 
the  horse  lease  for  the  said  four  years  in  the  answer  mentioned ;  and  that  the 
said  modus  of  three  pounds  ei§^t  shillings  per  amoim,  and  a  horse  lease,  or 
running  of  a  horse  as  aforesaid,  be  hereby  deoreed  and  established  accordingly ; 
and  that  the  plaintiff  do  pay  to  the  defendant  his  costs  at  law  and  in  equity,  to  oe 
taxed  by  the  deputy-remembrancer  of  this  cottrt.(l)    ' 

(1)  In  Trinity  Tenn,  5  Anne.  Bowles  v.  part  of  the  Bed  Deer  Pte>k,  and  that  he.  Since 

Lord  ArondeU,  et  i  contr^  Wiltshire,  14th  bisiaUiei's  death,  had  contimed  thesams, 

Johr,  1704.  not  as  a  right,  or  in  lieu  of  anv  tithes  or  com* 

The  bill  stated,  that  the  plaintiff,  for  eigb-  pontion,  but  as  a  kindness  onlV. 
teen  years  past,  had  been  rector  of  Dnnhead  The  defendant  filed  a  cross-bill,  with  a  view 

Saint  Andww,  in  the  county  of  Wilts,  whete*  to  perpetoate  the  testimony  of  his  aged  wtt- 


hj  he  became  entitled  to  the  tithes  m  kind  of  nesses,  and  to  establish  the  wtodms  of  three 

au  woods  and  coppices,,  and  of  carp  and  other  poonds  eight  shillimn  a  year.  . 

fish  taken  out  of  die  defendant's  ponds,  and  The  defendant  Bowles,  appeared  and  an- 

of  all  com,  grain,  and  seed  growing  on  the  swered. 

lands  and  grounds  in  the  defendant's  occupa-  On  the  hearing  of  the  causes,  the  oontt  di- 
tion,  called  Red  Deer  Park  and  fUlow  Deer  reeted  an  issue  to  tiy,  Whether  there  be  a 
Park,  as  being  within  the  said  parish.  uMdui  of  three  pouuds  eight  shilltugs,  phvc- 
Thedefendant  confessed,  that  for  three  years  ble  for  all  manner  of  tithes  arismg  upon.th«( 
past,  fifty  acres  of  Lawn  Park,  part  of  the  Fal-  part  of  Red  Deer  Park  and  Fallow  Deer  Park 
low  Deer  Park,  were  ploughed  and  sown  with  which  lies  within  the  parish  of  Donhead  Saint 
oato;  but  he  insisted,  that  as  to  that  part  of  Red  Andrew,  or  not?  and,  on  the  trial,  a  terdict 
Deer  Park  and  Fallow  Deer  Park  which  lies  was  given  for  the  plaintiff, 
within  die  said  parish,  containing  about  three  The  court  therefore  ordered,  that  the  de- 
hundred  and  forty  acres,  tithes  in  kind  are  not  fendant  shall  pa^  to  the  plaindff  his  tithes  in 
pajable,  but  a  wiodm  of  three  poutads  and  kind  of  oats,  a^tment,  hay,  wood  cut  and 
ei^t  shillings  a  year,  in  ftiU  satisfection  of  and  sold,  calves,  milk,  Easter  ofl^ngs,  geese,  add 
for  all  great  and  nnall  tithes  arising  in  and  tnrkies,  according  to  the  value  thereof;  the 
9pon  the  same.    And  he  said,  that  hb  fether,  other  artKlcs  for  which  he  demanded  tithes 


in  kuidness  to  the  plainliff,  did  yeariy  give      not  being  valued, 
him  die  running  of  a  hor^  In  Fond  Ci 
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>708-  Tr.  7  Anne-    Scacc. 

^■^V^  RingUead  v.  Yonmg  and  others.    [1  Wood,  510.] 

Norfdk,  2d  July,  1708. 

Tithes  in  kind     ffe^HE  pliuntiC  AS  vicar  oiF  Fouldon,  and  also  as   farmer  of  the  rectory  of 
shall  be  pud  for    1    Fouldon,  in  the  county  of  York,  claimed  the  tJthes  of  turnips. 
dlwn'ord*"ii        '^^  defendants  admitted  that  they  pulled  or  dug  up  the  turnips,  hut  denied 
aadhw^r^"^  that  they  fatted  any  cattle  therewith  j  hut  said  that  they  fed  the  same  with 
from  the  ground  COWS  helonging  to  the  dairy,  and  young  stock. 

and  sold,  or  And  on  dehate,  whether  tithes  are  due  for  turnips  pulled  and  digged  up,  and 

pyen  to  profit-  severed  from  the  ground,  though  fed  by  proBtahle  cattle,  it  was  ordered  by  the 
catd^  ororber-  ^^^>  '^**  'he  cause  should  stand  over  for  the  opinion  of  the  court,  and  in  the 
vise  used.  mean  time  to  be  attended  with  precedents  ^  and  upon  view  of  several  precedents 

f      in  this  court,  and  on  mature  consideration  of  the  matter. 

The  court  declared  that  for  turnips  when  drawn  or  dug  up  and  severed  ^m 
the  ground,  either  sold  or  fed  by  profitable  or  other  cattle,  or  otherwise  spent 
or  used,  tithes  in  kind  are  due. 

It  is  therefore  ordered  and  decreed  this  day  by  the  court,  that  the  sevcra]  de- 
fendants shall  account  with  the  plaintiff  for  the  tithes  of  their  turnips  drawn 
and  dug  up,  and  severed  from  the  ground,  and  fed  vi^ithin  the  parish  in  the 
years  mentioned  in  the  hill. 

Tr.7  Anne.  Scacc.     Hall  v.  FUtz.  {I  Wood,  510.]  2  Gw.  606. 

Middlesex,  1  st  July,  1 708. 

for  tamips  sown  HPHE  plaintiff,  as  Ticar  of  the  vicarage  of  Ealing,  otherwise  Zealing,  in  the 
for  a  second  •■-  county  of  Middlesex,  claimed  all  manner  of  small  tithes  vrhatsoever  yearly 
crop,  though  arising,  &c.  therein,  and  in  the  titheabk  places  thereof  (except  of  the  rector's 
paWof "the^fiS  ^^  ^^  there),  and  also  by  the  custom  of  the  said  parish,  a  mortuary  for 
crop,  and  the"  ^^^3  P^''^^  dying  possessed  of  moveable  goods  within  the  said  parish. 
turnips  he  sown  The  defendants  admitted,  that  they  severally  occupied  farms  within  the  pa- 
fer  bettering  rish,  and  set  forth  the  quantities  and  values  of  their  tithes,  and  oileied  payment 
the  next  year's  to  tbe  |>laintiff  for  their  tithes  of  lamb,  wool,  fruit,  and  garden  staff  j  and  as 
M^  aroond^     for  tamips  they  said,  that  they  only  fed  their  sheep  therewith,  and  thereby  im« 

proved  their  lands  fbr  die  bettering  their  next  succeeding  year's  crop  of  oom  to 
be  sown,  and  did  not  make  any  other  advantage  thereof,  nor  did  they  aell  any  ef 
their  tamips,  or  puU  any,  except  a  few  for  the  use  of  their  family ;  that  thej  did 
sell  and  dispose  of  their  flocks  of  sheep  at  such  time  as  the  beat  advantage  and 
opporlonity  offered,  which  generally  happened  before  Easter,  long  befoie 
•hearing  time.  Tliey  admitted  that  they  had  several  crops  of  peas  and  beana, 
which  &ey  said  they  had  gathered  green  from  the  stalks  ;  and  that  tbe  impro- 
priator of  the  parsonage  had  all  fdong,.from  time  to  time,  claimed  the  tithe 
thereof,  and  that  they  had  paid  the  same  to  him.  They  insisted,  that  neither 
the  plaintiff  nor  his  predecessors  ever  had  tithes  of  peas  or  beans,  but  that  llie 
impropriator  always  took  the  same,  or  some  composition  in  lieu  thereof;  and 
also  that  there  was  a  moduM  or  customary  payment,  used  time  immemorial  in  Che 
said  parish,  that  the  parishioners  and  fkrmers  of  the  said  parish  ought  to  pay  only 
yearly  for  the  tithe  dP  every  nulch  cow,  and  the  calf  she  might  yeftfly  bring  forth* 
four-pence,  in  lieu  of  the  tithe  for  such  calf,  and  for  die  milk  and  heibi^  af 
the  said  cow,  and  two-pence  every  year  in  lieu  of  dthe  for  every  dry  covr  vrhidi 
should  not  bring  a  calf;  and  denied  any  custom  in  the  said  parish  for  the  pay- 
ment of  any  mortuary. 

The  defendant  Filtz  confessed,  that  he  had  not  set  forth  his  tithea,  hnviBg 
paid  the  former  vi<<ar  five  pounds  per  mnnum  in.henof  all  small  and  privy  titbes ; 
and  that  the  plaintiff  had  several  times  accepted  thereof,  although  he  novr  re- 
fused the  same ;  and  he  insisted  that,  by  the  custom  of  the  said  parish,  when 
any  of  the  formers  and  occupiers  of  lands  therein  had  any  one  year  paid  tithes, 
or  compounded  with  the  impropriator  or  farmer  for  the  tithes  of  any  part  of  the 

lands 


TITHE  CASES.  691 

lands  witbin  the  parish^  whkh  ihey  miglit  friongh,  sow,  vad  haTe  a  ^rop  upoti        1708. 

in  one  year,  and  did  afterwards  sow  turnips  thereon  for  a  second  crop,  in  oHer 

for  the  bettering  and  meliorating  of  the  next  suooeeding  year's  ctop  npon  the 

said  ground^  then  such. turnip  were  not  titheable,  nor  ought  any  ttthes  to  be 

paid  for  the  same,  nor  had  any  tithes  in  such  case  ever  been  demanded  or  paid 

ior  such  turnips  within  the  said  parish. 

The  plaintiff  replied,  and  said,  as  to  the  tithes  of  peas  and  beans  growing 
in  the  common  fidids,  pulled  and  gathered  green  from  the  stem,  in  and  by  the 
bill  demanded,  that  be  did  not  intend  to  proceed  any  further  for  the  same,  but 
thereby  discharged  the  defendants  from  examining  any  witnesses  thereto. 

As  to  all  other  the  matters  in  the  bill  the  plaintiff  replied  generally ;  and  the 
defendants  rejoined }  and  witnesses  were  examined  on  bou  sides  j  and  upon 
reading  the  proofs  in  the  cause. 

It  is  ordeied  by  the  court,  that  the  defendants  do  severally  account  with  the 
plaintiff  for  the  tithes  of  the  several  titheable  matters  and  things  by  the  bill 
demanded  (except  peas  and  beans  as  aforesaid),  but  that  the  defendants  are 
not  to  be  accountable  for  any  mortuaries  -,  and  it  is  referred  to  the  deputy-re*- 
membrancer  to  take  and  report  the  said  account. 

And  as  to  the  modus  of  four-pence  far  every  milch  cow,  and  the  calf  she  may 
yearly  bring  forth,  in  lieu  of  tithe  for  such  calf,  and  for  the  milk  and  herbage 
of  such  cow  i  and  two-pence  every  year,  in  lieu  of  tithe  for  every  dry  cow  which 
did  not  bring  forth  a  calf,  by  the  said  defendant's  answer  insisted  on,  it  is 
hereby  referred  to  a  trial  at  law ;  the  plahatiff  in  equity  to  be  pLaintlff  at  law  -, 
and  the  cause  to  be  tried  before  the  lord  chief  baron. 

A  trial  upon  the  said  issues  was  accordingly  had ',  upon  which  trial  the  jury 
fountl  the  issue  of  four-pence  in  lieu  of  the  tithe  for  every  milch  cow  and  calf 
she  might  yearly  bring  forth  in  favour  of  the  defendants,  and  the  other  issue  of 
two-pence^  in  favour  of  the  plaintiff.  But  a  new  trial  was  directed  to  be  had 
before  the  lord  chief  baron  upon  that  issue  only,  as  to  the  fopr-pence  in  lieu  of 
the  tithe  for  every  milch  cow,  and  the  calf  she  might  yearly  bring  forth*  in  lieu 
of  tithe  for  such  calf,  and  for  the  milk  and  herbage  of  such  cow.  Upon  which 
trial  the  jury  found  the  said  issue  for  the  defendants. 

In  pursuance  to  the  order  made  the  first  oi  July,  1708,  the  d^uty-remem- 
brancer  made  his  report,  dated  the  sixteenth  of  June  last  3  and  upon  reading; 
the  said  decree  and  report,  and  the  exceptions  put  in  thereto ;  and  on  bearing 
counsel  on  both  sides  5 

It  is  ordered  by  the  court,  that  the  exception  filed  by  the  defendant  Filtz,^ 
touching  the  tithes  of  thirty-five  lambs,  at  eiffht  shillings  a  lamb,  which  be  in- 
sisted, by  the  said  exception,  ought  only  to  be  six  shillings  a-piece^  be  over- 
ruled 5  and  the  exception  touching  three  shillings  and  eight-pence  for  the. 
agistment  tithe  of  thirty-four  ewes  and  forty  ewes  be  allowed ;  and  that  the 
defendant  Davenport's  exception,  touching  one  shilling  and  six-pence  half- 
penny for  the  agistment  tithe  of  thirty  sheep  be  allowed ;  and  that  his  excep- 
tion touching  the  tithe  of  twenty  lambs,  at  eleven  shillings  and  six-pence  each 
lamb,  which  the  said  defendant,  by  his  exception^  insisted  to  be  only  worth  six 
shillings  a-piece,  be  allowed  at  eight  shillings  a-piece ;  and  that  the  defendant, 
Weatheriey's  exception,  touching  five  shillings  for  the  agistment  tithe  of  one 
bimdred  and  three  weatiber  sheep,  be  allowed. 

And  it  is  hereby  referred  to  the  deputy-remembrancer  to  compute  accord- 
iogly,  and  make  his  further  report  herein :  and  it  is  forther  ordered  by  the 
court,  upon  reading  the  sidd  report,  and  the  defendant  Winchester's  answer,, 
that  the  said  report,  as  to  him,  sbdl  be,  and  is  hereby  confirmed ;  and  that  he. 
do  forthwith  satisfy. and  pay  to  the  plaintiff  two  pounds  nine  shillings  and 
three  farthings,  reported  chie  for  fats  titbes.  The  costs  to  be  reserved  till  for- 
ther report  come  in. 

In  pursuance  of  the  said  order,  the  deputy-remetobrancer  made  his  report, 
dtfted  the  first  of  February  instant^  and  no  exceptions  were  taken  to  it ;  and 
upon  reading  the  laid  ofdefs  and  reports,  and  on  long  debate  of  the  matter, 

it  is  finally  ordered^  that  tbe  takl  report  be  confirmed  with  costs  for.tfae 

xx2  .^damtift- 
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I^Mnttfi;  but  that  coats  far  the  last  trial  are  to  be  aUowed  to  tbe  atyddefen- 
dants}  and  the  said  defendants  are  forthwith  to  pay  to  the  said  pbinUfftk 
sereial  sums  reported  doe  for  their  said  tithes. 

Edw.  Wabd.  Ra  Price. 

Tho.  Bust.  S.  LoyBLL.(l) 

(1)  Mr.  OwiUim  hat  giTon  the  following  MS,  Report  of  tiiu  am,  bat  does  not  ghekb  n. 
tbority  :^- 

"  The  defendant  iniisted  no  tithe  was  doe  for  the  second  crop  of  tnmips,  the  same  bd^ 
'*  sown  for  meliorating  tlie  soil  against  tlic  next  near's  crop ;  nor  for  agistment  of  ibecp  od  te. 
•*  nips  for  tbe  same  reason.  Decree  to  account  for  both."  It  does  not  appew  from  tbe  pn- 
oeedings  above^  that  the  latter  point  was  decided. 


E.  8  Anne.    Scacc. 
1709.  Pjfkes  V.  Thompson  and  others,  et  i  coniri,    [1  Wood,  513.} 

"^^V  Cumberknd,  12th  May,  1709. 

The  lord  of  the  ^Y^HE  bill  stated,  that  the  plaintiff  was  seised  in  fee  of  the  manor  or  kirUip 
manor  eatiUed,  i  of  Warthole,  in  the  county  of  Cumberland,  and  of  the  demesne  hnds  in 
mtor'aM^^  the  parish  of  Plumbland  3  that  he  and  his  ancestors  had,  time  oat  pf  miiid, 
scripdon  i!ait  of  PAia  to  the  rector  of  Plnmbland  six  pounds  yearly,  on  the  second  of  l^ebninyi 
£6a-jear,toa]l  m  lieu  of  all  manner  df  tithes  arising  within  the  manor  and  demesne  lands, 
tithes  of  the  and  therefore  received  the  tenth  part  of  all  com,  grain,  hay^  wofA,  knb^  snd 
"•*"*  J™*  ***•  other  titheable  things  there,  from  all  the  tenants  of  the  cnstomaij  tenements 
^^^^ '  '        therein  j  but  that  the  defendants,  combining  together,  had  refused  to  piy  Urn 

the  same. 

An  issue  was  directed  to  try  the  modus,  and  a  Terdict  was  found  fat  te 
plaintiff.  But  the  court  ordered,  that  upon  the  said  defendants  paymg  to  the 
plaintiff  such  costs  as  shall  be  taxed  by  the  deputy-remembrancer  for  the  hat 
trial,  a  new  trial  shall  be  had  upon  the  said  issue  by  a  special  jury.  Inpfir« 
suanoe  of  which  order  the  costs  were  taxed  at  sixty  pounds,  and  paid. 

And  thereupon  a  new  trial  was  had;  and  upon  the  trial  thereof,  tlie joy 
^ave  their  veroict  again  for  the  plaintiff. 

It  is  ordered  and  decreed  by  the  court,  that  the  plaintiff  as  lord  and  owner 
of  the  said  manor  or  reputed  manor  of  Warthole,  and  of  the  said  demesK 
lands  thereunto  belonging,  and  his  heirs,  paying  the  prescription  rent  of  ax 
pounds  yeariy  to  the  rector  of  Plumbland,  as  formerly  has  been  done  and  ac- 
customed, is,  ui  respect  thereof,  entitled  to  have,  take,  and  receive  all  die  thbes 
of  the  titheable  matters  and  things  3^eariy  arising  within  tbe  said  manor  od 
demesne  lands  to  his  own  use  -,  and  the  said  usage  is  hereby,  and  bf  the 
power  and  authority  of  this  court,  established,  ratified^  and  confirmed  forever; 
and  that,  in  respect  thereof,  the  said  plaintiff  Dykes,  and  all  persons  dumiaf 
under  him,  lords  of  the  said  manor  or  reputed  manor,  of  Warthole,  and  die  d^ 
mesne  lands  thereof^  for  the  time  being,  is  and  are  entitled  to,  and  shall  fix 
^ver  hereaf^  have,  take,  and  receive,  to  his  and  their  proper  use  and  uses,  al 
&e  tithes  arising  within  the  said  numor  or  reputed  manor  of  Warthole,  and  die 
demesne  lands  thereof,  according  to  the  said  several  verdicts  had. 

The  plaintifis  and  defendants  having  computed  and  agreed  upon  the  vim 
of  the  tithes  due  to  the  plaintiff  to  the  time  of  exhibiting  the  bill  at  fifteen  sib- 
lings. 

It  is  iiiirther  brdered  by  the  cdurt,  that  the  defendants  shall  forthwith  pajrti 
the  plaintiff  the  said  sum  of  fifteen  diillings,  so  agreed  to  be  due  from  tbeai, 
with  his  costs  to  be  taxed  by  the  deputy-remembrancer. 


E.  8  Anne.    ^cacc.     Smith  v.  Johmw.    t^^odd's  MS.  215.] 

¥N  a  bill  as  rector  of  Bishop's  Wearmonth,  a  custom  was  alleged  that  tithar 
-■-  herbage  is  not  payable  within  the  himchred  or  ward  of  Easingtoo,  in  Dl^ 
^l^j^^^^^^!^'      ham,  and  |hat  there  was  a  sufficient  maintenance,  vtz.  above  £300  per 
is  not  floo^^  besidBS  lierbage,  to  the  plaintiff,  and  opon  debate,  resolved. 


A  custom  for  a 
hondrod  to  be 
discharged  of 


1.  Thik 
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'I.  Thftt  it  Vat  not  a  good  modiu,  and  gnumded' their  ofiiBioii  on  Hkk$  i.         1709. 
Woodkmut.  SMITH 

2.  That  the  defiendant  proved  no  tithe  paid  in  the  hundred,  yet  as  to  the 
maintenance^  he  examined  only  to  this  partsn,  and  not  to  all  the  rest,  whidi 
the  ooort  held  naught,  for  the  whole  hondred  must  l)e  discharged,  becaose  in 
this  parish  there  is  a  jufficient  maintenance,  but  nom  amttai  if  so  in  the  oUier 
parishes.    Lotell,  B.  against  the  other  three  hanms. 


Tr.  8  Anne.     Dom.  Proc. 

Mkkkburgh  v.  Crisp.    [1  Bro.  P.  C.  278.]  2  Eq.  Ca.  Abr.  732. 

9  Vin.  43.     Rayn.  115.  1091.     1  Wood,  517.    2  Gw.  604. 

THERE  being  a  large,  open,  and  uninclosed  common,  of  about  300  acres,  Alargecommoii 
called  Micklefenn,  lying  between,  and  extending  itself  into  the  several  f'*'^'}^*^^'' 
parishes  of  Kirby-cane,  Stockton,  Gebton,  Ellingham  and  other  towns  in  the  JDJ^^JJJdbT^ 
Gountyof  Norfolk ;  the  inhabitants  of  the  several  parishes  bordering  upon  ^tom'he 
this  common,  had  for  time  immemorial,  and  in  order  to  prevent  a  multiplicity  owneraofoftttk, 
of  suits,  permitted  a  sort  of  inter-commoning  between  one  another  upon  all  M  upon  the 
parts  of  it ;  and  accordingly,  their  cattle  were  driven  and  fed  thereon  promis-  «>pB"><>n*  P*7 

cuonsly.  feeding  to  the 

This  right  of  common  was  deemed  to  belong  to  the  respective  farms  in  each  panon  of  the 
town,  and  taken  to  be  part  of  those  farms;  and  the  owner  of  the  cattle  so  parish  where 
fed,  always  paid  the  tithes  thereof  to  the  parson  of  that  parish  in  which  their  they  retpec- 
fieurms  were  situated,  and  these  tithes  of  consequence  became  larfcer,by  reason  of  tivelj  lWe»  and 
the  right  or  pnvilege  of  feedmg  upon  this  common.  of  that  pamh  ra 

The  appellant  rented  one  fami  in  the  parish  of  Kirby-cane,  and  another  in  which  the  cattle 
the  parish  of  Stockton ;  and  he  constantly  paid  his  full  tithes  to  the  respective  occasionally 
rectors  of  those  parishes,  without  any  abatement,  in  respect  of  his  feeding  his  ^^d ;  held  to 
cattle  upon  the  said  common.    The  appellant  also  occupied  five  acres  of  mea-  ^  \^^ 
dow  in  the  parish  of  Ellingham,  for  which  there  was  payable  a  modus  of  2d,  vn 
acre ;  and  which  had  accordingly  been  pMd  or  tendered  to  the  respondent,  as 
rector  of  that  parish. 

But  in  Easter  term,  1 707,  the  respondent  thought  proper  to  exhibit  his  bill 
in  the  court  of  Exchequer,  against  the  appellant,  for  the  tithe-heri>age  of  this 
meadow  ground,  and  also  for  the  tithes  of  the  feed  of  his  cattle  on  the  said 
common  called  Micklefenn ;  suggesting,  that  he  the  plaintiff  was  wdl  entitled 
to  those  tithes.  To  this  bill  the  defendant  put  in  an  answer,  and  thereby  in- 
sisted on  a  modus  of  2di  an  acre  for  the  meadow  ground,  which  he  was  r^y 
to  pay  J  but  as  to  the  other  demand,  he  stated,  that  the  inhabitants  of  the  re- 
spective parishes  adjoining  to  the  common,  had  time  out  of  mind,  paid  tithes 
for  their  cattle  fed  thereon,  to  the  incumbent  of  the  parish  where  the  owner 
of  such  cattle  lived,  and  where,  in  the  winter  season,  tney  were  kept ;  that  he 
bad  paid  tithe  for  his  cattle  fed  upon  the  said  common  to  the  rector  of  Kiri)y- 
cane,  in  which  parish  he  lived,  and  to  the  rector  of  Stockton,  where  his  other 
iarm  lay ;  and  that  he  had  two  parcels  of  Dole  lands  in  Oelston  common, 
where  he  had  a  right  to  feed  cattle,  and  cut  alders ;  but  could  not  come  at 
those  lands  without  driving  over  that  part  of  the  common  called  Micklefenn, 
which  lay  in  the  said  parish  of  Ellingham. 

On  the  21  St  of  July,  1 709,  the  cause  was  heard  3  when  the  court  was  pleased 
to  decree,  that  the  defendant  should  account  for  the  tithes  of  his  cattle  red  upon 
that  part  of  Micklefenn  common,  which  lay  in  ihe  said  parish  of  Ellingham  ', 
and  ako  for  the  modus  of  2d.  an  acre  for  his  meadow  land  in  that  parish. 

From  this  decree  the  defendant  appealed  $  insisting,  that  tithes  had  never 
btfen  paid,  nor  were  any  due  to  the  respondent  as  rector  of  Ellingham,  for  the 
appellant's  ca^e  fed  on  that  part  of  the  common  called  Micklefenn,  which  lay 
in  the  said  parish  -,  and  thererore,  the  appdlant  •  ought  not  to  have  been  de- 
creed to  acoount  for  such  tithes  ^  for,  in  that  case,  he  would  pay  his  tithes 
twice  over,  and  such  payment  woold  create  perpetual  suits  and  cqptroversies, 
aa  well  between  the  painons  as  the  parishioners  of  the  said  several  parishes. 

And 
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1709.        Aoi  as  to  the  tkodus  cf  2d,  an  Bare,  the  appdlant  nerer  contested  or  denied  the 
jficKLEBuxGii    payment  of  it^  but  on  the  contrary^  was  always  feady  and  wiUing  to  pay  it; 
^  and  that  therefofe^  in  this  respect,  llie  biU  oogbfe  to  have  been  dismiwwt,  with 

*^""'-        costs. 

To  this  it  was  answered,  diat  the  qipdlant's  cattle,  £or  vdiich  tbe  tithes 
were  decreed,  were  dry,  barren,  and  unprofitable  cattle;  and  not  by  law  tithe* 
able  to  the  minister  of  the  parish  where  the  owner  lived,  for  the  time  they 
were  fed  in  the  respondent's  parish,  but  to  tbe  respondent  as  minister  of  the 
parish  where  they  were  fed ;  and  therefore,  the  suggestion  of  paying  double 
tithes,  was  groundless.  That  if  the  respondent  should  not  have  tithes  for  the 
feed  of  these  cattle  upon  the  lands  within  his  parish,  the  heibage  of  all  the 
pasture  land  therein  might  be  eaten  by  the  cattle  of  strangers,  without  his  le- 
ceiving  any  satisfaction  for  the  same ;  and  there  would  be  a  non  dedmamdo  for 
the  feed  of  the  appellant's  cattle,  during  the  time  they  were  fed  in  the  respon- 
dent's parish,  because  for  that  time  the  minister  of  the  paridi  where  the  appe- 
lant lived,  could  have  no  pretence  of  right  to  such  tithes. 

But  after  hearing  counsel  on  this  appeal,  the  question  was  put,  whether  the 
decree  should  be  reversed  ?  and  bemg  resolved  in  the  affirmative,  it  vras  or- 
dered and  adjudged,  that  the  decree  of  the  court  of  Exchequer,  in  the  appeal 
complained  of,  should  be  reversed ;  and,  that  the  plaintiff's  bill  in  the  court  of 
Exchequer,  should  be  dismissed,  without  prdudioe  to  his  right  to  the  modms  of 
2d,  per  acre,  for  the  five  acres  of  land  in  Elhngham. 


H.  8  Anne.    B.  R.    Bishop  v.  Eagle.    [1 1  Mod.  263.] 
When  the  pro-    r|^I£E  plaintiff  declared  upon  a  prohibition;  and  upon  demurrer  tothede- 

ccedings  in  pro.     X     claratioD, 

damaees^then  U      SalkM  took  exception  to  it,  because  the  dedaration  set  forth,  that  tbe  de- 
roost  be  alleged  fendant  sued  in  the  spiritual  court,  ffost  regiam  prokibitumem  ei  priui  imdc  im 
that  the  prohibl-  contrarinan  direci\  but  does  not  say  "  delibenU,;**  and  here  appears  no  canse  of 
^i<'"r"  ^^^'     action,  since  it  does  not  let  forth  that  the  pn^ibition  was  d^vered^ 
Ira^  Taid  \ut        "^^^  matter  was  moved  last  term ; 

where  it  is  to  And  this  term  the  court  was  of  opinion^  Holt,  Ch.  J.  being  absent,  Aat 
maintain  the  when  you  proceed  for  damages,  then  it  must  be  set  forth,  that  the  prohibitioii 
jarisdiction  of  was  delivered,  and  also  a  venue  laid  j  but  that  in  this  case,  which  is  only  to 
the  common       maintain  the  jurisdiction  of  this  court,  it  is  not  necessary, 

law  coort,  it  *'  .  * 

IB  not  necessary.  ♦ 

jyjQ  M.  9  Anne.     Scacc.     TFrtgAf  v.  Elderton.    [Dodd's  MS.  218.] 

v^^^^  1  Wood,  518. 

^^  'n'^'  Tt^^^  ^^  ^°^  ^^^^^  ^  ^^  plaintiff,  vicar  of  Stepney.     Resolved  that  he 

taken'^e  tithe  V^  having  generally  taken  the  tithe  of  turnips  sown,  but  not  having  taken 

of  turnips  sown  ^i^^es  of  turnips  sown  after  the  com  reaped,  nor  those  paid  to  any  person,  that 

as  a  first  crop,  the  plaintiff  should  not  have  them,  for  he  appears  not  to  have  any  endowment 

but  not  of  those  or  possession  of  them,  and  cited  Barry  and  Bridgets  case,  impropriator  of  FhI- 

soiim  after  the  ]^^j^^  decreed  accordingly.    Note,  Price,  B.  corUra^  and  shsll  be  intended  to 

(whidThad  not  ^  endowed  of  the  whole,  and  not  partial— [Dod^i.] 

been  paid  to  any  one,)  the  couijt  held,  that  the  vicar  shoold  not  have  thenn  as  he  had  no  eadowoKat  or  pomrs 
sioQ  of  them. 

Middlesex,  23d  July,  1700, 

The  court  was  The  bill  stated,  that  the  plaintiff  had  been,  for  twenty  yean,  lawfhi  vicar  of 
of  opinion  that  Stepney,  in  the  county  of  Middlesex,  and  entitled  to  the  tithes  and  profiu  of 
doe^foM Jmi  s   ^^^  ^^  vicarage  3  that  the  pl^tiff 's  piedeoessors,  by  ancient  costom,  con- 

sown  upon  land  StanUy. 

as  an  after-crop,  where  com  has  heen  the  saoie  year  cat,  sai  Htbes  paid  for  the  same.  A  customary  pajacol 
of  six-pence  for  each  milk  cow  kept  bj  a  pafbhiooerf  thou^  milked  out  of  the  fkarish^  decreed ;  aad  twcDty 
pence  lor  cverj  sow  that  had  pigs  that, bad  at  ai^  time  been  kept  in  the  pa^iib^  although  such  sows  pigged  in 
another  parish.  • 
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Btantly  did,  and  the  pUiniiff  ought  now  to  receive  thiee^-pence,  at  Easter,  for        1710. 
every  person  above  sixteen  years  of  age  within  the  said  parish,  |o  be  paid  by       wmionT 
the  master  of  the  fEunily  where  such  persons  should  dwal ;  and  the  tithes  oi 
all  herbs,  fruits^  roots,  milk,  and  pigs ;  thai  the  defendant  had  been  a  house- 
keeper in  the  parish  for  eight  years  past,  and  had,  during  that  period,  seven 
persons  in  his  family  above  the  age  of  sixteen ;  that  he  had  occupied,  during 
the  said  time,  two  gardens  and  one  orchard,  which  produced  roots,  fruit,  and 
herbs ;  that  he  had  also  sixteen  acres  of  turnips,  part  of  which  he  had  puUed  up 
and  sold,  and  with  the  other  part  had  fed  his  cattle;  that  he  had  also  kept 
divers  milch  cows  and  pigs ;  the  tithes  whereof  amounted  to  fifty-eight  poimds, 
ten  shillings,  and  six-pence« 

The  defendant  contended,  that  the  three-pence  for  every  person  in  the  said 
parish,  as  in  the  bill  is  mentioned,  was  not  of  right  due  5  that  a  modus  of  four 
shillings  an  acre  for  each  garden  was  due,  in  lieu  of  the  tithes  of  garden-herbs 
and  fruits ;  and  six-pence  for  each  cow,  in  lieu  of  milk ;  and  that  he  never 
knew  any  tithes  paid  for  pigs ;  that  the  tithe  of  turnips  was  due  when  sown  as 
a  first  crop,  and  no  other  tithes  paid  for  the  same  ground  that  year ;  but  that 
when  com  had  been  sown  in  any  year  in  the  said  parbh,  and  tithes  paid  for 
the  same  after  the  rate  of  four  or  five  shillings  an  acre,  according  to  the  grain 
sown,  and  the  same  land  was  afterwards,  in  the  same  year,  made  to  produce  a 
crop  of  turnips,  no  tithes  were  payable  for  the  same,  nor  had  any  been  before 
demanded ;  it  being  very  unreasonable  that  tithes  should  be  paid  twice  for  the 
grotmd.     He  admitted  that  he  had  lived  eight  years  in  the  parish,  and  had 
seven  persons  in  his  family  above  sixteen  years  of  age ',  but  insisted,  that  the 
plaintifif  was  not  entitled  to  three-pence  for  each  of  them.    He  said,  that  he 
had  paid  the  plaintiflf  the  rates  he  oemanded  for  his  tithes  in  the  year  1702,  for 
which  he  had  a  receipt ;  and  insisted  on  the  same  in  bar  of  the  plaintiff's  de- 
mands to  that  time.     He  set  forth  the  number  of  cows  which  he  had  kept  at 
Mile  End,  in  the  said  parish,  in  the  year  1703;  and  alleged,  that  he  haa  of- 
fered, and  was  still  ready  to  pay  the  usual  modus  for  the  same ;  but  insisted, 
that  the  cows  which  he  had  kept  on  Red  Lion  farm  being  always  milked  in 
AVhitechapel,  he  ought  not  to  pay  tithes,  the  farm-house  being  in  the  parish  of 
Whitechapel,  and  he  having  paid  tithes  for  them  to  the  rector  of  that  parish. 
He  confessed,  that  in  the  year  1703  he  had  sown  thirty-three  acres  of  land 
with  turnips,  part  whereof  he  had  sold,  and  with  the  remainder  he  had  fed  his 
cows ;  but  he  said,  that  the  greater  part  was  sown  that  vear  with  com,  for 
which  he  had  paid  tithes  four  or  liye  shillings  an  acre ;  and  therefore  insisted,' 
that  he  ought  not  to  pay  any  further  tithes  for  the  same  that  year,  and  stated, 
that  for  such  part  as  had  not  been  so  sown  he  had  offered  to  pay  tithes,  and 
was  still  ready  so  to  do ;  and  he  pleaded  the  tender  of  twenty  pounds  in  satis- 
faction thereof. 

The  court  ordered  the  defendant  to  pay  tithes  of  his  garden,  at  the  rate  of 
three  shillings  and  six-pence  a-year,  that  being  the  usual  rate  paid  for  the 
same ;  and  for  Easter  offerings,  at  the  rate  of  three-pence  yearly  for  each  per- 
son in  his  family  above  the  age  of  sixteen  years;  and  for  tithes  of  all  his  much 
cows,  as  well  those  kept  on  Red  Lion  farm  as  those  in  the  parish  of  Stepney, 
at  the  rate  of  six-pence  a  cow  yearly,  although  the  same  had  been  milked  in  the 
parish  of  %Vhitechapel ;  and  also  twenty-pence  yearly  for  every  sow  that  had 
pigs  which  were  at  any  time  kept  in  the  parish  of  Stepney,  although  such  sows 
pigged  in  the  parish  of  Whitechapel,  and  also  the  tithes  of  turnips  of  the  first 
crrapnot  fed. 

But  as  to  the  tithe  of  turnips  sown  after  com  reaped,  the  barons  were  di- 
vided in  their  opiniops,  and  took  time  to  consider  furmer  of  the  same ;  and  on 
the  eighth  of  December,  1710,  when  the  cause  came  on  to  be  heard,  the  quesn 
tion  was  argued  by  counsel  a  second  time. 

The  court  was  of  opinion,  that  tithes  are  not  due  for  turnips  sown  upon  land 
as  an  after-crop,  where  com  had  been  the  same  year  cut,  and  tithes  paid  for 
the  same;  and  thereupon  ordere4  that  the  b'dl,  as  to  the  tithes  for  such  turnips, 
be  dismijised.— [Dearee  BookJ} 

Tr.  9 
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1710.  Tr.  9  Ame.  Scaoc.     Walker  v.  WM.    [I  Wood,  519.] 

"^^-^-^  Herefordshiie,  10th  Jime^  1710. 

Wbare  «  Ylew  fl^HE  Ticar  of  Ledbiiry,  in  the  county  of  Hetdbni,  daimt  the  tidie  of  \mf^ 
v*™^J**«r*^  and  all  other  privy  tithes  arising  therein. 

oSfer^T  '^^  defendants^  by  their  answer,  said,  that  they  knew  not  with  what  tithes 

tithes  in  ir|M.  ^  ^d  vicarage  was  endowed,  but  that  there  were  two  halls  or  poitioBarf 
rish,  SD  istoe  parsonages  or  prebends  of  the  said  church,  the  one  called  the  Upper  HaB,  and 
wu  directed,  the  other  the  Lower  HaU ;  and  that  J.  Benson  and  J.  Clarke  were  picammi 
^J/thl' Jil^  to  the  said  portiooary  parsonages,  and  were  thereby  entitled  to  the  tidKs  of 
mghtto^  hay,  com,  and  fruit,  in  that  part  of  the  parish  called  the  Forren  or  oirtpart of 
the  tithe  of  hops  ^  *^  parish,  of  fdl  titheable  lands  thmthat  were  not  disdiaiged  of  tithes^ 
in  all  the  parish,  as  several  estates  there  were  j  but  that  there  was  a  modui  decmtmS,  pi^aUep 
or  in  any,  and  time  out  of  mind,  yearly,  out  of  all  the  estates  in  the  Fooen,  except  au^  a^ 
m  what,  part  y^^^^  exempted  from  tithes,  for  all  the  tithe  hay  and  fruit  in  such  eatatea  in  the 
ijt^^Hf^ll^  Focren';  that  such  imNftis  had  been  settled  and  established  by  a  decree  in  Chan- 
hospitaJluds .-"  <^^  about  the  year  1679 ;  that  the  said  vicarage  had  been  endoweil,  and  alter- 
and  tdiv,  nately  presentea  to,  by  the  parsons  and  portionaries  for  the  time  being,  and  wis 

"  ^''^^^  ^  i3<^  endowed  with  any  tithe  of  hops,  hay,  or  fruit  in  the  Forren,  and  bat  with 
ongbt  to  bare  ^^^  ^^y  ^^^  f^j^  ^  ^l^  BuiTouini,  there  being  no  tithe  hops  paid  in  tbe  Bmr 
^.XkI  nragh/th^aboat  thirty  yemii^OH^hMlbL  a  verdict  S&!U<M 
out  of  the  de.  for  /•  Sk^  and  /.  Elton,  fanners  of  the  said  portionaries,  against  C  Tonaoi^, 
mesne  huds  of  the  then  vicar,  for  tithe  hops  in  the  FoRen,(l)  that  the  mortuariea  were  pay- 
^M^'^f?^  able  to  the  said  portionaries,  and  not  to  the  vicar ;  that  all  or  some  of  the  de- 
*^onry.*  mesne  lands  of  toe  manor  of  Ledbury,  and  the  manors  of  Upper  HaU  and  Ne- 

ther Hall,  and  the  demesne  lands  and  glebe,  and  some  other  lands  in  the  said 
manors,  were  exempted  from  the  payment  of  all  or  some  small  tithes ;  that 
there  was  a  custom  through  the  said  parish  to  pay  one  penny  only  frir  evcsy 
milch  cow,  in  lieu  of  milk  and  cheese.  They  denied  that,  by  inuneniarial  coa- 
tom,  prescription,  or  otherwise,  the  vicar  had  been  entitled  to  all,  or  had  re- 
ceived any  tithes  of  hay,  hops,  or  fruit  in  the  Forren ;  but  said,  that  there  was 
a  custom  to  pay  certain  sums  of  money,  by  tbe  owners  or  occupiers  of  lands, 
to  the  portionaries,  or  their  farmers,  or  lessees,  for  all  tithe  hay  and  fruit  in  the 
Forren ;  but  they  knew  not  the  particular  sums,  as  the  owners  and  oocnpieia 
paid  different  sums  according  to  their  respective  estates.  They  admitted,  that 
the  plaintiff  ought  to  have  the  tithes^of  calves,  sheep,  lambs,  wool,  pigs,  geese, 
^ggs,  flax,  hemp,  and  herbage,,  and  all  other  small  and  privy  tithes  in  the  For- 
ren, except  from  such  lands  as  were  exempted  from  the  payment  of  tithes,  and 

(1)  On  the  6th  Jane,  Trinity  Term,  90     aries;  and  that  all  other  titlies,  together  with 
Car.  t,  Townsend,  the  then  vicar  of  Ledbuiy,     certain  proportions  of  wheat  and  oala  fa 


filed  his  biil'  in  this  oourl  against  the  defend-  out  of  the  said  portionaries*  belonged  to  the 

ant  Skipp,  the  tenant  for  lives  in  being  of  the  vicar,  save  onlv  for  some  baigages  and  Cubb 

glebe  lands  and  tithes  within  the  said  parish  for  which  no  tithe  had  ever  been  paid  lo  the 

or  portlonarv  called  Overhall,  whereof  Dr.  vicar.    The  chief  matter  in  dispute  was,  whe^ 

Dnkeson  had,  for  divers  years,  been  incnm-  ther  the  vicar  ooght  to  have  the  tithe  of  hops 

bent,  claiming  all  small  ti&es*  in  the  said  p»>  thronghoat  the  parish  of  Ledboiyi  except  Hk 

rish  or  boroogh  of  Ledbory.    The. defendant  glebe  of  the  portionaries,  and  the  tithes  of 

denied  that  the  tenant  or  occupier  of  tbe  said  wood,  herbage,  and  other  small  tithes  of  tbe 

portionary  had  ever,  in  tlie  memory  of  man,  demesne  lands  of  the  manor  of  Ledbury.  Tbe 

pafd  any  l(iud  of  tithe  to  the  vicar,  or  made  coort  directed  two  isnies:  Fhat,  "  Wbeslier 

any  sort  of  lecoinpense  for  the  same,  for  or  in  or  not  the  vicar  ooght  to  have  the  tithe  of  bops 

respect  of  the  said  glebe  lands  or  tenements,  in  all  tbe  parish,  or  in  any  and  in  what  part 

He  also  said,  that  he  was  seised  of  divers  Unds  thereof,  except  the  borough   and    bos^tal 

and  tenements  in  the  said  parish,  with  tbe  lands;*  which  were  not  controverted. — Se- 

tithes  thereof,  formerly  the  demesnes  of  the  condly,  "  Whether  or  not  the  vicar  ooght  to 

manor  ot  I^cdbary,  which  are  tithe  free.    He  have  the  tithes  of  wood,  herbage,  and  other 

confessed,  that  he  was  seised  of  other  lands,  small  tithes  arismg   upon  and  oot  of  1l« 

which  ought  to  pay  the  tithe  of  com,  grain,  demesne  hinds  of  tlwniaBor  of  Ledhnry  in  the 

hay,  fruit,  hemp,  flax,  and  hops,  to  the  incom*  possession  of  the  defendant  or  his  tenants.* 

bent,  and  all  odier  titheable  matters  to  tbe  But  it  does  not  appear  in  the  ExcKeqoer* 

Ticar ;  thai  tbe  tithes  of  com,  grain>  hay,  fruit,  books  that  these  issnes  wue  tried ;  or  whether 

hops,  hemp,  and  flax,  had  been  iromerAorially  any  proceedings  were  afterwards  had  in  the 

doe  and  paid  to  the  incambents  of  the  portion-  matter. 

except 
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except  tithe  bcmt  to  the  portionariet  j  it  also  ihemodm  for  the  hay  and  fhiit ;  1710. 
and  a  modiu  of  one  penny  a  coif  only  yearly^  payable  to  the  vicar  in  lien  of  walsir 
tithe  milk  and  cheese,  lliey  denied  thitt  they  nad  refused  to  pay  to  the  plain- 
tiff the  tithes^  mortoaries,  or  oblations  that  were  dne  and  used  to  be  paid  to 
the  vicar^  but  by  their  answer  offered  to  pay  him  all  such  as  he  was  iustiy  enti- 
tled to^  except  for  what  they  had  paid  him^  and  except  for  hay,  nruit,  hops^ 
milk,  and  cheese.  And  they  set  forth  what  particular  lands  they  held  in  the 
said  Burrough ;  and  what  lands  in  the  said  Forren ;  and  what  lands  in  each  of 
the  said  places  were  discharged  of  the  payment  of  tithes ;  as  also  the  particn- 
lars  and  ralues  which  they  respectiTehr  had ;  and  what  compositions  had  hem 
made;  and  what  money  had  been  paid  by  them  or  their  lanoloids  for  the  tithes 
due  horn  them  respectively. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  on  reading  the  defenchmt^s  answer,  and  the  prools  taken  in 
the  cause,  and  the  defendant  Walker's  answer  to  the  cross-bill,  and  a  decree  of 
this  court,  dated  the  sixth  of  June,  in  the  third  year  of  Chtties  the  Second, 
Townsend,  clerk,  plaintiff,  and  Skipp,  defendant,  and  the  potiea  returned  there- 
on, and  several  exhibits  proved  in  the  cause,  and  on  long  debate. 

It  is  ordered  by  the  court,  that  the  said  defendants  shall  be,  and  are  hereby 
dismissed  of  and  from  the  said  bill,  as  to  the  tithe  of  hops,  and  also  as  to  the 
rest  of  the  matters  and  things  in  the  said  bill  contained. 

Edw.  Waxd.  R.  Psicb. 

Tbo.  Bubt.  S.  Lovkll. 


H.  9  Anne.    Scacc.     Spateman  v.  Know.    [1  Wood,  525.] 

Kent,  19th  February,  1710. 

THE  rector  of  Leyboume,  in  the  county  of  Kent,  claimed  tithes  of  wood.     The  woodlands 
The  defendant  confessed,  that  ten  years  ago  he Jpurchased  from  Mr.  utoated  in  Lit- 
Clarke  forty-nine  acres  of  woodland,  situated  in  Little  Leyboume,  otherwise  ^'^^J^**®*™*  - ' 
liittle  Comp,  in  the  Weald  of  Kent,  distant  three  miles  ^m  Leyboume,  and  Kcntliuw^iili^ 
a  distinct  parish ;  and  that  he  cut  about  twenty-five  acres  of  the  same,  and  the  Weeld,  and 
made  thereof  core  wood,  brash  wood,  or  spray,  broom  staves,  hop  poles,  and  tithe  fiee. 
bark,  but  said,  that  as  the  woods  laid  in  the  Weald  of  Kent,  they  were  exempt 
from  tithes. 

An  issue  was  directed  to  try,  **  Whether  the  said  woodlands  are  within  the 
Weald  of  Kent,  or  without  the  said  weald  ;**  and  upon  a  full  evidence  given  on 
both  sides,  a  verdict  passed  for  the  defondant. 

The  court  therefore  dismissed  the  biU. 


E.  10  Anne.    Scacc.    Isaack  v.  Portbury.    [1  Wood,  525.]  1711. 

Cornwall,  7th  May,  1711.  ^-"-v^^ 

THE  inhabitants,  owners,  and  occupiers  of  lands  in  the  parish  of  NorthiU,  TbefoUowing 
in  the  county  of  Cornwall,  filed  their  bill  to  establish  the  foUowing  mo-  modumuid  euw- 
du$e$  payable  to  the  rector  in  lien  of  tithes.    Fcnr  the  offerings  of  a  man  and  ^^^^^^^^^^^ 
his  vnfo  communicating,  three-pence.     For  a  widow  or  widower  communi-  tablitbed^-For 
eating,  one  penny  halfpenny.    For  every  other  single  person  communicating,  every  cow  that 

one  penny.    For  every  cow  that  has  a  calf,  called  a  renewed  cow,  one  penny,  has  a  calf,  called 

m  a  renewed  cow. 
Id.  in  discharge 
of  milk ;  for  jeverj  veere  cow,  one  haUpeiuiy,  in  diacham  of  tithei  of  anch  oow;  for  eveij  milch  ewe,  one  for- 
tbing,  in  ditchai^  of  milk  of  socb  ewe;  for  ererj  colt  filled  in  the  4>ad8h,  one  penny ;  for  ererj  hogshead  of 
cider  made  of  apples  grown  in  the  parish,  two-pence,  in  lien  of  tithes  of  such  apples  and  cider;  for  ereiy  gar- 
den, one  pennj,  in  lien  of  tithes  of  lacb  garden,  and  the  herhs,  fmits,  and  roots  grown  therdn ;  for  cteiy  calf, 
where  the  parishioner  has  under  the  number  of  seven  fallen  in  any  one  year,  which  shall  be  reared,  one  half- 
peon  j,  if  killed,  one  penny ;  for  ereiy  such  lamb,  one  farthing;  for  every  such  pig,  one  fiirtbmg;  for  each  cobse 
and  goslitag  under  seven,  one  farthing;  the  tenth  cock  of  hay,  after  putting  the  same  into  grass  cocks  before  it 
be  agab  cast  abroad. 
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1 7 1 1 .  in  (Hscjuurge  of  the  tithe'  milk  of  such  cow*  For  every  veeie  oow^'  one  faiil* 
p^nny,  iu  dischaige  of  the  tithe  of  every  tudb  oow.  For  every  milch  ewe,  one 
farthing,  in  iieu'aod  discharge  of  the  tithe  of  milk  of  such  ewe.  For  every  cdl 
foaled  in  the  said  parish,  one  penny.  For  every  hogshead  of  dder,  made  of 
apples  grown  in  the  said  parish,-  two-pence,  in  lieu  and  satis^sction  of  the  tithes 
of  such  i^ples  and  cider.  For  every  garden,  one  penny,  in  lieu  and  satisfaction 
of  the  tithes  payable  to  the  rector  for  such  garden,  and  the  herbs,  fhiits>  and 
roots  grown  therein.  For  every  calf  fallen  in  the  said  parish^  where  the  pa- 
rishioner has  under  the  number  of  seven  there  fallen  in  any  one  year^  and  not 
more,  which  shall  be  reared,  one  halfpenny,  and  for  every  one  that  shall  be 
killed,  one  penny,  in  lieu  of  the  tith^  of  sudi  calves  so  under  the  aomber  of 
seven.  For  every  lamb  fallen  in  the  said  parish,  where  the  parishioner  has  un« 
der  the  number  of  seven  there  fallen,  and  not  more  in  one  year^  one  fiuthing, 
in  Ueu  of  the  tithes  of  such  lambs  so  under  the  number  of  seven.  For  evcty 
pig  fallen  in  the  parish,  if  any  person  has  under  the  number  of  seven  there 
taUen  in  any  one  year  and  not  more,  one  £ftrthing,  in  lieu  of  the  tithes  of  such 
pigs  under  the  number  of  seven.  For  geese  and  goslings,  if  under  the  nnmber 
of  seven,  for  every  one,  one  farthing :  all  which  modnses  and  customary  pay- 
ments are  payable  at  Easter,  yearly.  For  grass  grown  in  the  parish,  when  cut 
and  made  into  hay,  the  tenth  pook  or  cock,  af&r  first  putting  the  same  into 
grass  cocks,  before  the  same  be  again  cast  abroad,  for  tlie  tithe  of  such  grass 
and  hay.  The  rector  ought  to  keep  a  buU  and  a  boar  for  the  use  of  the  parish- 
iouers. 

The  defendant  insisted  upon  tithes  in  kind  of  all  the  things  titheabk  for 
which  the  said  moduses  are  pretended  to  be  payable. 

The  Coiut  confinned  and  established  the  said  customs  and  moduatt. 


Tr.  10  ^nne.   Scacc.  8c  Dom.  Proc. 
Nicholas  v.  EUiott.    [Dodd's  MS.  219.     Bunb.  19.]    2  Eq.  Ca.  Ab. 
734,     2  Bro.  P.  C.  31.     Rayn.  119.     1  Wood,  5^. 

Fish  ID  a  poiid,    TTFON  a  case  stated  and  argued,  the  court  resolved, 

deer  in  a  park,  \J  J.  That  fish  in  a  pond,  qaugbt  and  sold,  are  not  titheable  without  a  cus- 
rabbits  in  an  in-  ^^^^  ^  ^^^  *^  ^  ipask,  rabbits  in  an  inclosed  warren,  &c.  for  they  are  wild  in 
&c.  ore  not  '  their  nature,  and  are  quasi  in  the  realty,  for  they  go  to  the  heir,  &c. 
tiUieable  with-  2.  That  beans  and  peas  set  by  the  spade,  or  the  plough  and  spade,  and  hoed 
oat  a  costom.  and  managed  in  a  garden,  like  manner  bdong  to  the  vicar,  though  inventing  a 
Tithes  of  peas  plough  which  does  the  work  of  a  plough  and  spade,  and  managed  with  tlie 
in  row*and*^"  '  ^^^  ^*  ^  ^^^  ^®  nature  of  the  grounds  or  the  varying  the  manner  of  pre- 
banks»  and  ma-  puring  from  the  spade,  or  the  spade  and  plough,  to  the  plough  only,  will  alter 
naged  in  a  gar-  the  right  of  the  tithe,  the  peas  and  beans  being  still  set  or  sown  in  rows  and 
den-likefasliion,  banks,  and  commonly  with  carrots  sown  between,  and  managed  with  the  band 
which  liad  been  q,.  j^q^^  j^  a  garden  fashion.  Stephens  v.  Martin  w^  cited,  and  Greaces  and 
Sevi^whln    T(mgue,Tv.32C.2.    Fish  in  water  nets,  and  bbsters  in .      [DodiL] 

iioed  and  ma- 
naged with  the  Matthew  Nicholas,  clerk,  vicar  of  Shalford,  in  Hilary  term,  10  Anne, 
hand,  shall  be  preferred  his  bill  in  the  court  of  Exchequer  against  Elliot,  the  fanner  of  the 
whCT  the*"  imoropriate  rectory  (among  other  things),  for  the  tithes  of  peas  and  beans } 
ground  has  been  ^^^  f^  preferred  his  bill  in  the  same  court  afterwards  against  Austen,  Esquire, 
tamed  with  a  ^^  impropriator,  and  had  a  decree  for  the  same,  though  it  was  insisted  by  the 
plough  which  defendants,  that  the  vicar  was  only  intitled  to  the  tithes  of  peas  and  beans  (I) 
doestheworiiof  set  and  planted  in  rows  and  ranks^  that  have  been  hoed  and  weeded  with  the 
Madc^forJt  is  ^*°^'  Where  the  ground  has  been  turned  with  the  spade,  as  well  in  open  fiddi 
not  the  nature  ^  ''^  gardens ;  but  not  where  they  have  been  set  in  rows  and  ranks>  and  boed 
of  the  grounds,  and  weeded  with  the  hand,  where  the  ground  has  been  turned  only  with  the 
or  the  varying  of  plpugh :  From  this  decree  there  was  an  appeal  to  the  House  6i  Lords,  and  it 
the  manner  of     was  there  affirmed  24th  January,  1717.  [Biw^yO 

preparing  them,  ^  ^  ^  j 

that  willalter  the  (i)  QUtfre,  If  Uie  quantity  or  place  of  sowing  will  alter  the  nature  oT the  tithe.  3Lev.S65.  (&) 
right  of  tithe. 

Tr.  10 
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Tr.  10  Anne.    Scacc.     IThite  v.  Keate.    [Dodd's  MS.  2«0.]  1711. 

THE  plamtiff  was  vicar  of  a  parish  in  Berkshire  ^  the  defendant  produced  ^  c^lT^^^ftter- 
a  copy  of  a  terrier  out  of  the  ecclesiastical  court  at  Sarum  in  1637^  to  riernot  allowed 
prove  that  the  lands  and  tithes  in  question  were  not  in  that  terrier,  although  to  be  read, 
the  parson  had  got  them  in  a  suhsequent  terrier,  and  the  court  refused  to  al« 
low  a  copy  to  he  proved  out  of  the  ecclesiastical  court.    Qware^  for  it  has  heen 
done  several  times. 

M.    13  Anne.    Scacc.    Lord  Stamford  v.  Luke,    [1  Wood,  526.] 

ComWallj  25  th  October,  1711.     . 

THE  impropriator  of  the  town  and  parish  of  Saint  Ives,  in  the  coBnty  of  A  tenth  part  ol^ 
Cornwall,  claimed,  by  immemorial  custom,  the  tenth  part  of  all  fish  tsJLen  all  fish  caught  ai 
"within  the  said  town,  parish,  and  rectory,  or  the  titheable  places  thereof,  or  at|  f^*»  and  brought 
in,  or  upon  the  sea,  and  brought  into  the  said  town,  parish,  or  rectory  for  sale.  J"|°  'I^^J^ 
The  bill  stated,  that  in  and  about  the  sea,  within  tne  sud  parish,  there  had^  the^linpropriatoc 
time  immemorial,  been  used  great  fishing  for  pilchards,  herrings,  and  other  fish,  of  the  rectory ; 
by  persons  living  vrithin  the  said  town,  rectoiy,  or  parish  of  Saint  Ives,  for  sale  ^d  the  £sher- 
and  otherwise  J  that  such  fish  were  usually  brought  by  the  said  fishermen  meti  are  bound 
into  the  said  town,  rectory,  or  parish,  and  there  unshipped  and  laid  on  land  j  Se^mpTOriate* 
and  that,  by  custom  immemorial,  the  tenth  part  of  the  same  ought  to  be  de«  oftbearmalof 
livered  to  the  rectors  or  impropriators  j  that,  bv  the  said  custom,  the  fisher-  thefiahing  boat% 
men  bringing  fish  were  obliged,  upon  the  amval  of  the  vessels  and  fishing  and  of  the  time 
boats  in  the  said  town,  parish,  or  rectory,  and  bringing  the  fish  on  land,  to  eive  ^^^]%,*^ 
notice  to  the  rectors  or  impropriators,  and  after  such  notice  given  to  set  mth  thc^hore  thc^ 
upon  the  shore  the  full  tenth  of  the  said  fish.  tonth  part  of 

The  defendants  admitted,  that  the  plaintiff  was  owner  of  the  rectory^  and  the  fish  brought 
entitled  to  the  tenth  part  of  all  fish  taken  in  the  said  parish,  or  upon  the  sea,  ^^' 
and  brought  into  the  sud  parish  for  sale  or  otherwise,  or  to  some  modus  or 
composition  in  lieu  thereof;  but  denied  that  they,  or  any  other  fishermen,  in* 
bahitants  of  the  said  parish,  were,  by  any  custom  immemorial,  obliged  to  give 
notice  to  the  impropriators  of  the  arrival  of  their  fishing-boats  to  the  shore,  but 
that  the  plaintin  s  agent  had  always  made  it  his  business  to  attend  the  arrival 
o£  such  boats  with  pilchards  and  herrings  and  other  fish,  and  to  demand  the 
tenth  thereof,  which  was  accordingly  paid  to  him ;  and  they  described  the  par- 
ticular manner  of  setting  out  such  tithes.  They  said  also,  that  several  inha- 
bitants of  the  said  parish  had,  for  several  years  past,  taken,  in  Mounts  Bay, 
several  quantities  oi  pilchaids,  in  drift  boats  and  nets,  and  cured  them  in  cel- 
lars in  the  said  Mounts  Bay,  six  or  seven  miles  distant  from  the  said  town  and. 
parish  of  Saint  Ives ;  and  that  the  customary  payment  for  all  such  tithe  fish 
taken  without  the  said  parish  had  been  immemorially,  and  was  still,  to  pay  two 
shillings  a  hogshead  in  lieu  thereof  ^  that  the  agents  for  taking  such  tithe  fish 
had  themselves  bought  considerable  quantities  of  such  remote  taken  fish,  and 
that  they  accounted  with  their  employers  after  such  rate  per  hogshead ;  that 
they  never  knew  or  heard  of  tithes  in  kind  being  paid  for  such  remote  taken, 
fish,  but  that  the  same  was  compounded  for  as  aforesaid.  They  also  denied^ 
that  the  fi^ermen  taking  such  remote  fish  were  obliged  to  give  notice  to  the 
impropriator  of  the  time  and  place  of  tithing  the  same;  the  hogsheads  con-, 
taining  such  remote  taken  fish  being  exposed  publicly  in  the  cellars,  they  re- 
mained for  the  said  agent  to  number  the  same,  and  to  charge  every  particular 
owner  ^  rate  aforesaid  per  hogshead. 

The  plaintiffs  replied;  the  defendants  rejoined^  and  several  witnesses  were 
examined  on  both  sides ;  and  upon  opening  the  hill,  and  reading  an  order  dated 
die  seventeenth  of  May  last,  whereby  the  said  defendants  were  to  appcttr  gratis 
at  the  hearing,  and  on  reading  the  answer  of  the  said  defendants,  they  making, 
default,  and  not  attending  with  their  counsel,  it  appeared  to  the. court,  that, 
the  tithe  of  fish  was  due  by  the  custom  and  usages  of  the  said  parish  and  rec- 
tory ;  and  that  the  fishermen  were  obh'ged  to  give  notice  lo  the  impropriator^ 

his 
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his  rector^  or  agents  of  the  arrtTal  of  the  vessels  wid  fishing  boats,  uid  of  the 
time  of  tithing  j  and  after  such  notice  to  set  forth  upon  the  dhore'the  fuH' tenth 
or  tithe  of  the  said  fish. 

It  is  thereupon  ordered  and  decreed^  that  tiie  defendants  shall  satisfy  die 
plaintiffs  for  the  value  of  the  tithes  of  idl  the  pQchards  and  herrings  by  tbem 
caught  and  taken  at  sea  and  brought  into  the  said  town,  parish,  or  rectory  im- 
propriate o£  Saint  Ives,  and  the  titheable  places  thereof,  within  the  time  in  the 
Dill  mentioned }  the  deputy-remembrancer  to  take  the  account. 

H.  10  Anne.     Scacc. 
Tillotson  V.  ChaUU  and  others.     [1  Wood,  528.] 

Cambridgeshire,  22d  February,  1711. 

The  tithes  of  ^I^HE  phuntiff  Jarvis,  as  lessee  of  Dr.  Tillotson,  rector  of  Elme,  in  the 
faempjlaz,  and  X  county  of  Cambridge,  with  the  chapel  of  Emneth,  in  the  county  of  Nor- 
^^AdilSi^^  folk,  annexed,  claimed  the  tithes  of  coleseed,  hemp,  and  flax ;  and  stated,  that 
mOimbridee^  the  defendants  Hvey,  Marsh,  and  Ward,  had,  in  the  year  1710,  sowed  their 
■hire,  and  £-  lands  with  hemp,  and  flax,  and  coleseed,  the  tithes  of  which  ought  to  have 
neth, in  Norfolk,  been  paid  in  kind  to  the  plaintiflF  Jarvis  n  but  that  the  said  defendants  com- 
bekmg  to  the  hining  with  the  defendant  Challis,  the  vicar,  pretended  that  no  tithes  of  the 
totSwviotr'iuid  ^^°^  ^^^  ^^  ^  ^^  plaintiffs,  they  being  in  weir  nature  small  tithes,  and  as 
the  defendants  ^^^  payable  to  the  vicar,  who  claimed  the  same,  and  had  indemnified  the  other 
insisting  t^iat      defendants. 

they  were  not  The  defendants  Tivey,  Ward,  and  Marsh  said,  that  they  had  been  acquainted 
"*^  '"P™^" .  with  the  custom  oi  titljing  in  Elme  and  Emneth  for  twenty  years,  they  having 
b^^me  out  of  ^^'^  employed  by  the  vicars  and  the  tenants  of  the  rectory  to  collect  the  tithes  \ 
mind  sown  in  ^^  ^bey  knew  the  first  crop  of  flax  that  was  sown  there,  the  tithe  whereof 
the  parish,  and  they  believed  was  received  by  the  rector,  who  had  since  continued  to  do  so; 
that  the  tithes  tbat  the  tithes  of  coleseed  were  several  times  contested  by  the  vicars  and  the 
^toid^erac!^  lessees  of  the  rectory,  and  that  sometimes  the  one  and  sometimes  the  other  re- 
and  not  to  the  '  ^^^  ^^  tithe,  as  the  humour  of  the  parishioners  prevailed ;  that  the  rector, 
▼icar,  a  bill  was  for  the  most  part,  received  the  tithe  of  hemp ;  that  the  tithe  of  oc^eseed  was 
dismissed.  pa3rable  in  kind,  but  tbat  the  tithe  of  hemp  and  flax  was  under  a  modug  of  four 

shillings  an  acre,  and  that  all  the  tithes  were  to  be  paid  before  the  crops  were 
removed  oflFthe  premises. 

The  defendant  Challis  said,  that  he  was,  and  had  been  vicar  of  Elme  and 
Emneth  since  October,  1709;  that  he  ought  to  receive  all  small  tithes,  and, 
amongst  the  rest,  the  tithes  of  coleseed,  hemp,  and  flax,  they  being  small  tithes 
in  their  nature ;  that  an  immemorial  usage,  concerning  the  payment  of  cole- 
seed and  flax,  could  not  be  made  out,  the  sowing  of  them  being  a  late  im- 
provement ;  that  the  rectors  and  vicars  had  contested  the  tithe  of  coleseed,  and 
tbat,  although  the  rectors  or  their  tenants  had,  for  the  most  part,  received  the 
tithes  of  hemp  and  flax,  it  was  through  the  inadvertency  of  the  vicars  ^  that  be 
had  received  of  the  defendants  Wtud  and  Marshall,  for  the  year  1710,  the 
tithes  of  coleseed,  hemp,  and  flax,  and  had  given  them  a  bond  of  indemnity. 

The  plaintiffs  replied;  the  defendants  rejoined;  and  witnesses  were  ex- 
amined on  both  sides;  and  upon  reading  a  register  book  belonging  to  the 
bishop  of  Ely,  and  an  agreement  or  award  made  by  the  said  bishop  between 
the  rector  and  vicar,  and  a  decree  of  this  court  between  Widdrington,  D.  D. 
against  Barker,  dated  the  seventeenth  of  June,  in  the  twenty-seventh  year  of 
Charles  the  Second,  (1)  and  on  full  debate  of  the  matter. 

The  court  declared,  that  in  this  cause  the  tithes  d  coleseed,  hemp,  and  flax, 
within  the  said  rectory  and  chapelry^  did  belong,  and  ought  to  be  paid  to  the 
rector,  and  not  to  the  vicar.  (2) 

il)  AhU,  p.  Mi*  tine  out  of  ndad,  sown  in  tiie  parish  in  gteat 

f )  Challis,  the  vicar,  afterwards  filed  bis  qnantities,  and  that  the  tithes  thescof  beioaMd 

bill  against  Jarvis,  the  lessee  of  Dr.  Ullotson  to  tbe  rector,  and  not  to  tbe  Ticar ;  and  tte 

and  others,  for  tbe  tttlies  of  hemp,  flax,  and  court,  on  reading  the  proofs,  disnussed  the  bOL 

ooleseed«    The  defendants  insisted  tbat  tfaey  Bcoh ofDecrtamid  Orden, 


wnw  not  new  i&tproveiaeiits»  and  had  been. 
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£.  11  Anne.    Scacc.    Brett  y.  Franktyn.    [I  Wood,  533.]  1712. 

Kent,  22d  M»y,  1712.  Wn-^ 

THE  rector  of  Renking,  in  the  county  of  Kent,  claimed  the  tithes  of  a  The  part  of 
parcel  of  wood  felled  in  1708,  in  a  wood  called  Bourne  wood,  in  the  pa-  ®?!"?^^!*1 
rishoJReuking;  ^    "^^^ 

The  defendants  said,  that  they  had  hought  of  Sir  P.  Boteler  some  wood  king,  in  the 
growing  in  Bourne  wood,  hut  that  the  pkintiff  had  no  right  to  the  tithes  tiouut?  of  Kent, 
thereof,  because  the  part  of  Bourne  wood,  within  which  the  said  wood  was  ^  witbb  the 
felled,  was  in  the  weald  of  Kent,  and  so  by  custom  and  usage,  time  out  of  ^^'tiA  ?*"^ 
jnind,  tithe  free.  I,  ^^^^  JJ^ 

An  issue  was  directed  to  try,  before  a  special  jury,  of  which  no  inhabitant  mage. 
of  the  weald  should  be  a  juror,  **  Whether  that  part  of  Bourne  wood,  which 
*'  is  in  the  parish  of  Reuking,  be  in  the  precinct  called  the  weald  of  Kent,  or. 
'*  not  ?**  and  the  jury,  after  six  of  them  had  taken  a  view,  gave  a  verdict  for 
the  defendants. 

The  court  therefore  dismissed  the  bill,  with  costs  in  kw  and  equity. 

H.  11  Anne.    Scacc. 
Underwood  v.  Gibbon.     [Bunb.  3.  1  Wood,  534.]  4  Gw.  1582. 

RESOLVED  by  Bumv,  Pbicx,  and  Moitntagub,  Barons,  that  the  tithes  Tidie  of  aglit- 
for  depasturing  unprofitable  cattle  ought  to  be  paid  by  the  occupier  of  P^V**  ^^^u! 
the  ground,  and  not  the  agistor :  and  by  Ld.  Ch.  B.  Bury  and  Pricb  contrd  ofthe^J^d 
MouNTAGUE,  that  saddle  hones  shall  pay  no  tithes,  no  more  than  cattle  for  and m^Uw 
the  plough  and  pail,  or  cattle  killed  for  Uie  use  of  a  man's  own  family,  in  re-  agistor. 

apect  of  the  profit  that  otherwise  accrues  to  the  parson  from  these. — £Bunb,']  Saddle-bones 

shall  pay  no 

Tab  bill  stated,  that  Nathaniel  Jeykill,  being  impropriator  of  the  rectory  ^  ^^^utih 
impro]niate  and  parish  of  Saint  Gregory,  in  Sudbury,  in  the  county  of  Suffolk,  or  pail,  or  kuled 
did,  by  his  deed  tripartite,  dated  the  ninth  of  June,  1710,  demise  to  the  plain-  lor  the  nse  of  a 
tiff  all  the  tithes,  of  what  nature  soei^er,  belonging  to  the  said  rectory  and  pa->  ^^'*  ^^  ^* 
riah,  and  the  titheable  places  thereof,  to  hold  for  three  years,  if  he  should  so  long  JJ'q  |j|||„  „^ 
live  j  and  that  O.  Andrews,  J.  Craddock,  and  P.  Barker,  or  one  of  them,  being  ^loe  forafter- 
impropriators  of  the  parish  or  chapelry  of  Saint  Peter,  in  Sudbury  aforesaid,  pasture  where 
did,  by  indenture  dated  the  first  of  July,  1710,  demise  to  the  plaintiff  all  the  tithe  has  heen 
tithes  arising  therein  for  three  years  j  by  virtue  of  which  leases  the  said  G.  P*"^  ^  ^  *"* 
Underwood  became  entitled  to  aU  the  tithes,  of  what  nature,  kind,  or  quality  ^"^^ 
aoever,  arising  in  the  said  respective  parishes  and  chapelries,  and  the  titheable 
places  thereof,  from  Christmas,  1709 ;  that  the  defendant  Gibbon,  during  that 
time,  held  a  piece  of  ground,  called  Schoolhouse  Field,  lying  therein,  from 
which  he  had  cut  hay,  and  on  which  he  had  fed  and  depastured  divers  horses 
and  dry  cattle,  and  made  great  profit  thereof;  for  all  which  he  ought  to  have 
paid  to  the  plaintiff  the  tithes  ci  hay  and  tithe-herbage,  or  some  compositbn 
for  the  same  5  and  that  the  other  defendants  had  respectively,  during  tne  time 
aforesaid,  several  titheable  matters. 

The  defendants  admitted,  that  N.  Jeykill  was  impropriator  oi  Saint  Gre- 
gory's, and  as  such  entitled,  to  aU  tithes  therein ;  and  that  he  had  made  such 
lease  to  the  plaintiff;  but  they  knew  not  that  the  said  Andrews  and  others 
"were  impropriators  of  Saint  Peter's,  or  were  entitled  to  any  tithes  there,  or 
that  they  bald  made  such  lease.  They  said,  that  Saint  Peter*s  viras  a  chapel  of 
ease  annexed  to  the  parish  church  of  Saint  Gregory  -,  and  that  the  tithes 
thereof  belonged  to  the  impropriator  of  St.  Gregory.  They  also  said,  that  they 
bad  kept  upon  two  pieces  of  land,  called  King's  Marsh  and  Portsman  Croft, 
otherwise  the  Common,  and  upon  certain  other  lands  which  were  common  to 
the  freemen  of  Sudbury,  after  the  first  crop  of  com  and  hay  was  carried  off 
from  the  same  by  the  occupiers,  several  horses,  for  which  there  were  not  any 
tithes  due  5  that  the  said  grounds,  called  King's  Marsh  and  Portsman's  Croft, 
were  anciently  given  to;,  and  for  the*use  and  benefit  of  the  burgesses  and  com* 

munity 
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muDity  of  Sudbory,  \3f  Sir  Richard  De  Clare,  the  owner  of  the  said  borou^ 
and  all  tithes  arising  therein ;  tliat  it  had  been  customary,  time  out  of  mind, 
for  the  corporation  of  the  said  boroogh  to  set  certain  rates  upon  all  cattle  thax 
had  been  depastured  thereon  $  and  that  such  rates,  or  the  greater  part  of  tiic 
nionies  thereby  raised,  had  been  paid  and  applied  to  and  for  the  use  of  the  poor 
of  the  borough  of  Sudbury ',  and  that  never  any  tithes  were  paid  or  demanded 
for  the  herbage  of  cattle  kept  there ;  and  that  they  knew  not  whether  the 
aforesaid  pieces  of  land  laid  within  the  said  parishes.  They  also  insisted,  thai 
DO  tithes  were  due  for  the  after-pasture  of  any  the  other  lands  in  respect  of  tbe 
tithes  paid  for  the  first  crop  of  the  same. 

The  defendant  Gibbon  admitted;  that  he  held  and  occupied  a  piece  of 
ground,  called  the  Schoolhouse  Field,  l3ring  in  the  parish  of  Saint  Uregoiy, 
and  that  he  had  cut  grass  thereon,  and  made  the  same  into  hay,  and  had  fed 
his  hones  thereon,  the  tithes  of  which  were  worth  ten  shillings. 

The  defendant  Starling  said,  that  he,  together  with  several  other  penoos 
undertakers  for  the  making  the  river  Stour  navigable,  were  joint  purchasers  of 
the  ground  called  the  Nonsuch,  lying  part  in  the  parish  of  St.  Gregory,  and 
that  they  jointly  held  the  same,  and  thereon  kept  horses,  and  mowed  hay,  for 
the  joint  use  of  all  the  proprietors  of  ihe  said  navigation ;  and  therefore  said, 
that  he  should  not  be  sued  alone  for  the  tithes  thereof.  But  he  insisted,  that 
no  tithes  ought  to  be  paid,  or  are  due  for  the  same,  for  that  the  said  groond 
did  formerly  belong  to  the  dissolved  monastery  of  Friars  in  Sudbury,  and  ao 
was  by  the  several  descriptions  and  provision  in  the  several  acts  of  parliament 
made  iar  the  diasolation  of  monasteries,  exempt  from  the  payment  of  tithes, 
they  never  having  paid  any  tithes  before. 

The  plaintiff  replied ;  the  defendants  rejoined  5  and  witnesses  were  examnied 
on  both  sides. 

'It  is  ordered  byihe  conrt,  that  the  defendants  do  respectively  accoant  for 
their  tithes  had,  kept,  fed,  or  depastured  upon  the  lands  called  the  Nonsuch 

Held,  except  upon  that  part  thereof  which  lies  on  the side  of  the  river 

Stour,  and  upon  the  Schoolhouse  Field,  the  King's  Marsh,  andPdrtman's  Croft, 
otherwise  the  Common ;  and  that  ihey  shall  respectively  satisfy  and  pay  to  the 
plaintiff  the  values  thereof;  but  that  the  defendants  are  not  to  account  for  any 
tithes,  for  the  affcer^pastures  of  any  of  the  said  grounds  or  fields  whereon  crops 
of  com  or  hay  were  had  in  the  same  year.     The  plaintiff  to  have  his  oo«ts.(] ) 


(1)  Tbe  plaintiff  Underwood,  as  lessee  of 
the  charch  of  St.  Gregory  a^d  chapelrv  of 
St.  Peeer,  in  Sadboiy,  filed  his  bill  in  this 
amrt,  in  HHary  term,  10  Anne,  against  Drew 
and  Hasel,  (br  the  tithes  aiWng  on  two  gar- 
dens and  certain  lands  called  Gregory's.  The 
defendants  insisted  they  were  parcel  of  the 
college  of  St  Gregory  in  Sudbury ;  that  they 
were  bdd  together  with  the  said  rectory,  and 
Aat  the  rerenoes  of  them  altogether  were 
above  £S00  a-yc«r;  that  Oey  were  snrnn- 
dered  tithe-lree  to  Henry  the  Eighth,  who 
had  granted  the  said  college  and  rectory  and 
lands  aforesaid  to  Sir  Thomas  Fatten  and 
his  han,  and  fiom  them  they  were,  by  diven 
mesne  cniTeyancet,  vested  fat  tbe  defendants ; 
and  that  as  no  tithes  had  ever  been  paid,  or 
even  demanded  ibr  the  said  lands,  the  non- 
payment was  evidence,  as  against  a  lay  im- 
propriator, of  their  having  been  legally  dls- 
diarged  from  6thes  ;  and  the  court,  on  read- 
ing the  depoiitioiis,  took  time  to  oomlder  of 
the  clumed  exemption,  hot  «fterwanis  or* 


dered  the  defendants  to  accoant  with  tbe 
plaintiff  for  the  titbes  of  the  lands  pretended 
to  be  exonerated. — On  the  l(hh  Jane,  1714. 
fbe  plaintiff  Underwood  also  filed  another  bill 
against  Spanow,  one  of  the  defendants  in  the 
pruicipal  case,  for  the  tithes  of  lands  lying  be- 
yond Holgate  and  in  Guliield,  otherwise  called 
Gilfield,  in  the  Rounds  and  in  Coldness;  and 
on  reading  an  indeniorek  dated  98d  Febnmy. 
in  the  twenty-seventh  year  of  Henry  the 
El^th;  a  surrandcr  of  the  abbey  of  \?est- 
minster  to  the  Crown*  dated  the  I6&1  January, 
in  the  thirty-first  year  of  Henry  the  Eighth ;  a 
charter  to  ttie  said  abbey,  dated  tbe  11&  May, 
bi  the  second  year  of  Queen  Elizabeth;  and 
a  recdrd  of  a  prohibition,  in.thc  twcnty-stxlh 
year  of  Queen  Efisabeth;  a  trial  at  law  was 
<]irected,  in  an  action  of  debt  on  the  statute 
2  &  3  Edw.  6.  c  13.  and  the  rerdict  foood, 
that  Sparrow  was  not  indebted  to  tbe  plaintiff 
in  any  sum  fbrthe  tithes  subtracted. 

[Hemefisdb.] 
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Tn  12  Anne.     Scacc.     Ilason  v.  Yalhp.    [I  Wood,  536.]  JZ!^. 

THE  rectcH*  of  Yelverton  cum  Alspington,  in  the  county  of  Norfc^k,  cmlmed  Turnips  pulled 
tithes  of  turnips,  cows,  and  calves.  •|j»''  ?•!  *•**>«« 

The  defendant  said,  that  her  own  cows,  except  one  buUock,  were  fed  with  ^^^^  tfaTfon^ 
the  turnips  she  had  grown ;  and  that  as  such  turnipa  yielded  but  littf e  profit  to  ^^  iTbetter  oop 
the  occnpierB,  and  are  only  sown  to  prepare  the  land  for  a  better  crop  of  of  corn,  and 
^rain  the  year  following,  and  were  puUed  to  feed  the  cows  with,  both  of  which  gi^^n  to  milch 
^were  benefits  to  the  minister,  by  improving  the  quantities  of  com  and  milk,  no  ^^'* 
tithes  ought  to  be,  or  ever  had  oeen,  paid  for  the  ^ai^e ;  that  there  was  a  mo- 
dus of  thiree  halfpence  for  each  cow,  and  three  halfpence  for  each  calf,  in  lieu 
of  all  tithes  arising  from  such  cow  and  »calf. 

The  court  ordered  the  defendant  to  account  for  the  tithes  of  turnips  grown 
upon  the  several  lands  which  were  drawn  by  her,  or  by  any  other  person  or 
persons  by  her  order  or  consent  $  and  also  to  pay  three  halfpence  fior  each  cow, 
and  three  halfjpence  for  each  calf,  for  the  lactage  and  profits  arising  from  the 
said  cow  and  calf,  according  to  the  modiuea  set  forth  by  her  answer. 

Tr.  12  Anne.    Scacc. 
JBean  V.  Lee  and  others.  [Dodd's  MS.  223.  1  Wood,  537.]  Rayn.  120. 

2  Gw,  609. 

THS  plaintiff,  vicar  of  Llyd,  in  Kent^  brought  his  bill  for  small  tithes,  the  A  cuitom  xo 
defendant  insisted  upon  a  modui,  that  the  occupiers  of  any  marsh  meadow  pay  one  shilling 
or  pasture  lands  have  used  to  pay  and  ought  to  pay  yeariy  for  all  their  marsh  "}  ^^  pound  of 
meadow  and  pasture  lands,  by  them  occupied,  to  the  vicar,  in  lieu  and  satisfac-  ^^i^ds  let'o"^ 
tion  of  the  tithes  of  hay,  lambs,  wool,  calves,  cdts,  pigs,  eggs,  honey,  wax,  the  fall  value  • 
fruit,  agistment  and  all  other  small  tithes  arising  upon  the  said  lands,  the  and  so  of  the' 
yearly  rate  or  sum  of  one  shilling  in  the  pound,  and  so  in  proportion  for  every  J^^y  "^^^  ^ 
greater  or  smaller  turn  than  a  pound,  according  to  the  yeany  value  of  such  j?''^'"^^.'5^"\ 
lands  as  are  let,  or  rented  at  a  full  or  rack  rent  without  fines,  and  according  to  ^^   ^  ^*  '^ 
the  yearly  value  of  such  lands  as  are  not  let  at  a  fiill  rent  without  'fine  as 
aforesaid;  and  resolved,  upon  a  case  stated  and  debated,  that  the  first  was  a  void 
fnodus  for  the  uncertainty  and  impossibility  of  the  parson's  knowing  the  value 
without  annual  and  constant  suits.    See  Dodderidge  and  Startup.    These  cases 
were  cited,  1 1  Rep.  16.  Hob.l  1.  3  Mod.  73.  Cro.  Ja.  621. 671.  2  Leon.  1 17. 
2Keb.  280.  318.  Latch.  210.  Sid.  49.  3  Mod.  132.  Calthorp,  tithe  of  houses 
in  London,'and by  custom.  Godolph.425.  1  Keb.602.  1  Leo.pl.  127. — IDoddJ] 

The  vicar  of  Lidd,  in  the  countv  of  Kent,  claimed  the  tithes  of  hay,  lambs, 
wool,  calves,  pigs,  geese,  eggs,  and  all  other  vicarial  tithes  arising  therein. 

The  defendants  admitted  the  plaintiff*s  right  to  all  tithes  (except  of  com  and 
grain),  or  to  some  modus  or  customary  payment  in  lieu  thereof;  and  said,  that 
no  tithes  of  hay,  lambs,  wool,  calves,  pigs,  eggs,  agistment  or  other  yicarial 
tithes,  ever  were  or  ought  to  be  paid  in  kind  to  the  vicar  of  the  said  parish ; 
for  that,  time  out  of  mind,  there  had  been  a  custom,  usage,  or  modus  dedmandi 
in  the  said  parish,  that  all  the  occupiers  of  any  marsh,  meadow,  or  pasture 
land  in  the  said  parish,  should  pay,  in  lieu  and  satisfaction  of  the  tithes  of  hay, 
lambs,  wool,  calves,  colts,  pigs,  honey,  eggs,  wax,  fruit,  a^stment,  and  tul 
other  small  and  vicarial  tithes  arising  upon  the  said  lands,  the  yearly  rate  or 
sum  of  one  shilling  in  the  pound,  and  so  proportionably  for  every  greater  or 
lesser  sum  than  a  pound,  according  to  the  yearly  rent  of  such  of  the  said  lands 
as  were  rented  or  let  at  a  full  or  rack  rent  without  fine,  and  according  to  the 
yearly  value  of  such  lands  as  were  not  let  at  a  full  rent  without  fine ;  which 
rent  or  customary  payment  had  been  constantly  received  by  the  vicar  of  the 
said  parish  for  the  time  being,  in  fuU  satisfaction  and  discharge  of  the  said 
tithes. 

The  cause  came  on  to  be  heard  on  the  twenty-second  of  June  last,  and  the 
further  hearing  was  adjourned  to  this  day ;  when  upon  reading  the  answers 
and  several  depositions,  a  doubt  arose,  whether  the  modus  in  question,  as  set 

forth. 
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1712.  munity  of  SudbOry,  \>y  Sir  Richard  De  Clare,  the  owner  of  the  said  boraigli 
vMDSftwooo  and  all  tithes  arising  therein ;  that  it  had  been  cnstomary,  time  Gut  of  miiMl, 
for  the  corporation  of  the  said  borough  to  set  certain  rates  upon  all  cattle  thax 
bad  been  depastured  thereon  $  and  that  such  rates,  or  the  greater  part  of  tbc 
monies  thereby  raised,  had  been  paid  and  applied  to  and  for  the  use  of  the  poor 
of  the  borough  of  Sudbury ;  and  that  never  any  tithes  were  paid  or  demanded 
for  the  herbage  of  cattle  kept  there  3  and  that  they  knew  not  whether  the 
aforesaid  pieces  of  land  laid  within  the  said  parishes.  They  also  insisted,  that 
DO  tithes  were  due  for  the  after-pasture  of  any  the  other  lands  in  respect  of  tbe 
tithes  paid  for  the  first  crop  of  the  same. 

The  defendant  Gibbon  admitted,  that  he  held  and  occupied  a  Pt^ce  of 
ground,  called  the  Schoolhouse  Field,  lying  in  the  parish  of  Saint  Gregory, 
and  that  he  had  cut  grass  thereon,  and  made  the  same  into  hay,  and  had  fed 
hb  horses  thereon,  the  tithes  of  which  were  worth  ten  shillings. 

The  defendant  Starling  said,  that  he,  together  with  several  other  persons 
undertakers  for  the  making  the  river  Stour  navigable,  were  joint  purchasers  of 
the  ground  called  the  Nonsuch,  lying  part  in  the  parish  of  St.  Gregory,  and 
that  they  jointW  held  the  same,  and  thereon  kept  horses,  and  mowed  hay,  for 
the  joint  use  of  all  the  proprietors  of  ihe  said  navigation ;  and  therefore  said, 
that  he  should  not  be  sued  alone  for  the  tithes  thereof.  But  he  insisted,  that 
no  tithes  ought  to  be  paid,  or  are  due  for  the  same,  for  that  the  said  ground 
did  formerly  belong  to  the  dissolved  monastery  of  Friars  in  Sudbury,  and  so 
Was  by  the  several  descriptions  and  provision  in  the  several  acts  of  parliameat 
made  ^r  tbe  dissolution  of  monasteries,  exempt  from  the  payment  of  tithes, 
they  never  having  paid  any  tithes  before. 

The  plaintiff  repbed ;  the  defendants  rejoined  5  and  witnesses  were  examined 
on  both  sides. 

It  is  ordered  by  the  court,  that  the  defendants  do  respectively  acGomit  lor 
their  tithes  had,  kept,  fed,  or  depastured  upon  the  lands  called  the  Nonsuch 

Field,  except  upon  that  part  thereof  which  lies  on  the side  of  tbe  river 

Stour,  and  upon  the  Schoolhouse  Field,  the  King's  Marsh,  and  Portmaa's  Cro^ 
otherwise  the  Common ;  and  that  they  shall  respectively  satisfy  and  pay  to  the 
plaintiff  the  values  thereof;  but  that  the  defendants  are  not  to  accoant  for  any 
tithes,  for  the  afier-pastures  of  any  of  the  said  grounds  or  fields  wbereon  crops 
of  com  or  hay  were  had  in  the  same  year.     The  plaintiff  to  have  his  coat&(l) 

(1)  The  plaintiff'  Underwood*  as  lessee  of  dered  the  deiSendants  to  aocoont  with  tbe 

the  charch  of  St.  Gregory  a^d  chapelry  of  plaintiff  for  the  tithes  of  the  lands  pretended 

St  Peter,  in  Sadbury,  filed  his  bill  in  this  to  be  ezonerated--On  the  lOth  June,  1714. 

oonrt,  in  HHary  terra,  10  Anne,  against  Drew  the  plaintiff  Underwood  also  filed  another  hot 

and  Hasel,  for  the  tithes  arising  on  two  gar-  against  Spanow,  one  of  the  deiendants  m  tbe 

dens  and  certain  lands  called  Gregory's.   Tbe  principal  case,  for  the  tithes  of  lands  lying  be- 

de£endanta  insisted  they  were  parcel  of  the  yondHolgate  and  in  Gulfield,  otherwise  c»lled 

college  of  St  Gregory  in  Sudbury ;  that  they  Gilfield,  in  the  Rounds  and  in  Coldness;  and 

were  held  together  with  the  said  rectory,  and  on  reading  an  indentore^  dated  98d  Febrasiy, 

Aat  tbe  leTennes  of  them  altogether  were  in  the  tw«nty-sevettth  year  of  Henrr  the 

above  £S00  a-yc«r;  that  Oey  were  snrren*  Eighth;  a  sorrender  of  the  abbej  of  West- 

dered  tithe-free  to  Henry  the  Eighth,  who  minster  to  the  Crown*  dated  the  IfiihJairaaiy, 

had  granted  the  said  college  and  rectory  and  in  the  thirty-first  year  of  Henry  the  Eighth ;  a 

lands  afocesaid  to  Sir  Thomas  Fatten  and  charter  to  the  said  abbey,  dated  tbe  11  tfa  May, 

his  heirs,  and  fibm  them  they  were,  by  dlYcn  h\  the  second  year  of  Qoeen  Elisabetii;  and 

mesne  conveyances,  vested  In  tbe  defendants;  a  recdid  of  a  prohibition,  in  the 


and  that  as  no  tithes  had  ever  been  paid,  or  year  of  Qneen  Elisabeth;  a  trial  at  law 

even  demanded  for  the  said  lands,  the  non-  <]irected,  in  an  action  of  dd>t  on  tbe  statute 

payment  was  evidence,  as  against  a  lay  im-  2  &  3  Edw.  6.  c.  13.  and  the  rerdict  found, 

propriator,  of  their  having  been '  legally  dis-  that  Sparrow  was  not  indebted  to  the  plaintiff 

diarged  from  tithes  ;  and  the  court,  on  read-  in  any  sum  for  the  tithes  subtracted, 
ing  the  depositions,  took  time  to  consider  of  [Heme  IML] 

the  claimed  eaemptton,  but  «ftenvanls  or- 
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Tn  12  Anne.     Scacc.     Ilason  v.  Yallop.    [1  Wood,  536.]  v.^!!^- 

THE  rector  of  Yelverton  cum  Alspingtoay  in  the  county  of  Norfc^k^  cliiinied  Turnips  pulled 
tithes  of  turnips,  cows,  and  calves.  »^'  W  ****>«» 

The  defendant  said,  that  her  own  cows,  except  one  buUock,  were  fed  with  M«^th!^i!d 
the  turnips  she  bad  grown  j  and  that  as  such  tumipa  yielded  but  little  profit  to  for  a^tter  crop 
the  occupiers,  and  are  only  sown  to  prepare  the  land  for  a  better  crop  of  of  corn,  and 
^rain  the  year  following,  and  were  puUed  to  feed  the  cows  with,  both  of  which  given  to  milch 
were  benefits  to  the  minister,  by  itnproying  the  quantities  of  com  and  milk,  no  ^^'' 
tithes  ought  to  be,  or  ever  had  been,  paid  for  the  ^ai^e ;  that  there  was  a  mo- 
dus of  three  haUipence  for  each  cow,  and  three  halfpence  for  each  calf,  in  lieu 
of  all  tithes  arising  torn  such  cow  and  .calf. 

The  court  ordered  the  defendant  to  account  for  the  tithes  of  turnips  grown 
upon  the  several  lands  which  were  drawn  by  her,  or  by  any  other  person  or 
persons  by  her  order  or  consent  $  and  also  to  pay  three  halfpenoe  fior  eaeh  cow, 
and  three  halfjpence  for  each  calf,  for  the  lactage  and  profits  arising  from  the 
said  cow  and  calf,  according  to  the  moduies  set  forth  by  her  answer. 

Tr.  12  Anne.    Scacc. 
JSean  V.  Lee  and  others.  [Dodd's  MS.  223.  1  Wood,  537.]  Rayn.  120. 

2  6w.  609. 

THS  plaintiff,  vicar  of  Llyd,  in  Kent,  brought  his  bill  for  small  tithes,  the  A  cuitom  to 
defendant  insisted  upon  a  modui,  that  the  occupiers  of  any  marsh  meadow  p&y  one  shilling 
or  pasture  lands  have  used  to  pay  and  ought  to  pay  yeafly  for  all  their  marsh  ||V^  pound  of 
meadow  and  pasture  lands,  by  them  occupied,  to  the  vicar,  in  lieu  and  satisfac-  ^||^  jj^t'at  * 
tion  of  the  tithes  of  hay,  kunbs,  wool,  calves,  colts,  pigs,  eggs,  honey,  wax,  the  full  vahie; 
fruit,  agistment  and  all  other  small  tithes  arising  upon  the  said  lands,  the  and  so  of  the 
yearly  rate  or  sum  of  one  shilling  in  the  pound,  and  so  in  proportion  for  every  yorly  ▼•'««  pf 
greater  or  smaller  sum  than  a  pound,  according  to  the  yeany  value  of  such  jf °^'  T^'lwt^' 
lands  as  are  let,  or  rented  at  a  full  or  rack  rent  without  fines,  and  according  to  ^^  '  '^ 

the  yearly  value  of  such  lands  as  are  not  let  at  a  fiill  rent  without  'fine  as 
aforesaid;  and  resolved,  upon  a  case  stated  and  debated,  thai  the  first  was  a  void 
motbu  for  the  uncertainty  and  impossibility  of  the  parson  s  knowing  the  value 
without  annual  and  constant  suits.  See  Dodderidge  and  Startup,  These  cases 
were  cited,  11  Rep.  16.  Hob.ll.  3  Mod.  73.  Cro.  Ja.  621.671.  2  Leon.  117. 
2Keb.  280.  318.  Latch.  210.  Sid.  49.  3  Mod.  132.  Calthorp,  tithe  of  houses 
in  London,'and by  custom.  Godolph.425.  1  Keb.602.  1  Leo.pl.  127. — {^DoddJ] 

The  vicar  of  Lidd,  in  the  countv  of  Kent,  claimed  the  tithes  of  hay,  lambs, 
wool,  calves,  pigs,  geese,  eggs,  and  all  other  vicarial  tithes  arising  therein. 

The  defendants  e^mitted  the  plaintiff*s  right  to  all  tithes  (except  of  com  and 
grain),  or  to  some  modus  or  customary  payment  in  lieu  thereof;  and  said,  that 
no  tithes  of  hay,  lambs,  wool,  calves,  pigs,  eggs,  agistment  or  other  vicarial 
tithes,  ever  were  or  ought  to  be  paid  in  kind  to  the  vicar  of  the  said  parish  ', 
for  that,  time  out  of  mind.,  there  had  been  a  custom,  usage,  or  modus  decmandi 
in  the  said  parish,  that  all  the  occupiers  of  any  marsh,  meadow,  or  pasture 
land  in  the  said  parish,  should  pay,  in  lieu  and  satisfiftction  of  the  tithes  of  hay, 
lambs,  wool,  calves,  oolts,  pigs,  honey,  eggs,  wax,  fruit,  agistment,  and  tul 
other  small  and  vicarial  tithes  arising  upon  the  said  lands,  the  yearly  rate  or 
sum  of  one  shilling  in  the  pound,  and  so  proportionably  for  every  greater  or 
lesser  sum  than  a  pound,  according  to  the  yearly  rent  of  such  of  the  said  lands 
as  were  rented  or  let  at  a  full  or  rack  rent  without  fine,  and  according  to  the 
yeariy  value  of  such  lands  as  were  not  let  at  a  full  rent  vrithout  fine ;  which 
rent  or  customary  payment  had  been  constantly  received  by  the  vicar  of  the 
said  parish  for  the  time  being,  in  fuU  satisfaction  and  discharge  of  the  said 
tithes. 

The  cause  came  on  to  be  heard  on  the  twenty-second  of  June  last,  and  the 
further  hearing  was  adjourned  to  this  day ;  when  upon  reading  the  answers 
and  several  depositions,  a  doubt  arose,  whether  the  modus  in  question,  as  set 

forth. 
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forth,  WM  a  good  fnodut  in  law,  or  not  $  and  the  ooort  ordered  a  case  thereof 
to  be  made,  and  signed  by  counsel  on  both  sides,  in  the  words  following : 
The  case.  ''  The  plaintiff,  as  vicar  of  Lidd,  by  bis  bill,  demands  the  tithes 
in  kind  of  hay,  lambs,  pigs,  tarkies,  hens,  geese,  calves,  milk,  honey,  wax, 
and  agistments,  &c.  llie  defendants,  by  their  answers,  admit  the  pbdntjff 
is  vicar  of  the  said  parish,  and  is  thereby  entitled  to  all  the  tithes  &n»ng  in 
the  said  parish  (except  the  tithes  of  com  and  grain),  or  to  some  rate,  tmodui, 
or  customary  payment,  in  lieu  thereof  ^  and  say  they  beliere,  and  doubt  not 
but  to  prove,  that  no  tithes  of  hay,  lambs,  wool,  calves,  pigs,  eggs,  agist- 
ment, or  any  other  small  or  vicarial  tithes,  were  ever  paid,  or  ooght  to  be 
paid  in  kind  to  the  vicar  of  the  said  parish  for  the  time  being;  but  that 
there  is,  and  time  out  of  mind  has  been,  a  custom,  usage,  or  moAu  dedmaM 
in  the  said  parish,  that  alt  the  occupiers  of  marsh,  meadow,  and  pasCnre  land 
in  the  said  parish  have  used  to  pay  yearly,  for  all  the  said  marsh,  meadow, 
and  pasture  lands  by  them  respectively  used  and  occupied  in  the  said  parish,- 
to  the  vicar  of  the  said  parish  for  the  time  being,  in  lieu  and  satisfoctioo  ol 
the  tithes  of  hay,  lambs,  wod,  calves,  colts,  pigs,  eggs,  honey,  waxT,  firait, 
agistment,  and  all  other  small  uid  vicarial  tithes  arising  upon  the  said  lands, 
the  yeariy  rate  or  sum  of  one  shilling  in  the  pound,  and  so  prc^rtionably 
for  every  greater  or  lesser  sum  than  a  pound,  according  to  the  yeaiiy  rent 
**  of  such  of  the  said  lands  as  ore  rented  or  letten  at  a  full  or  rack  rent  vrithoot 
fine,  and  according  to  the  yearlv  value  of  such  lands  as  are  not  letten,  or  not 
letten  at  a  foil  rent  without  mie  as  aforesaid.*' — ^The  question  is,  whether 
this  tnodui,  as  laid,  be  a  good  moAu  in  law,  or  not  ? 
Upon  hearing  counsel  on  both  sides,  and  on  full  debate  of  the  matter. 
The  court  was  unanimously  of  opinion,  and  did  declare,  that  the  moAu  m 
question,  as  laid  and  insisted  on  by  the  defendants  in  their  answer,  and  stated 
by  the  case,  is  a  yoid  modus  in  law. 

It  is  ordered  by  the  court,  that  the  said  defendants  shall  severally  account 
with,  satisfy,  and  pay  the  plaintiff  for  the  tithes  of  hay,  lambs,  wool,  calves,  pigs^; 
geese,  eg^,  and  ail  other  vicarial  tithes,  which  were  yearly  arising  upon  &e 
defendant  s  lands  and  tenements  within  the  said  parish  during  the  time  in  the 
bill  mentioned ;  and  it  is  referred  to  the  deputy-remembrancer  to  take  and  re- 
port the  said  account. 

Edw.  WAxn.  Ro.  PxiCB. 

Tbo.  Burt.  Wm.  Banastxe. 

iWood.} 
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•  Inick  and  doe 
inliea  of  all 
titheiof  a 
perk,  whether 
the  nine  be 
plongbed,  sown, 
moved,  or 
agisted,  held 


Tr.  12  Aiine.    Scacc.     Nauntcn  v.  Clarke.    [1  Wood,  538.] 

THE  impropriator  of  the  parish  of  Letheringham,  in  the  county  of  Soffalk, 
claimed  the  tithes  of  com,  hay,  and  other  great  tithes  belonging  thereto. 
The  defendant  said,  that  the  plaintiff  was  entitled  to  the  tithes  of  the  said 
parish,  except  the  tithes  arising  on  lands  called  Letheringham  Paik^  and  that 
he  had  usually  received  a  composition  in  money  for  all  such  tithes,  exc^  as 
aforesaid,  but  that  for  two  years  past  he  had  taken  tithes  in  kind  of  all  the  de- 
fendant's com  lands  in  the  said  parish,  except  of  the  lands  in  Letheringham 
Park,  and  had  not  at  any  time  demanded  tithes  in  kind  for  any  of  the  lands  in 
the  said  park,  or  any  thing  in  lieu  thereof;  that  in  the  year  1700  he  hid  hired 
great  part  of  the  lands  called  the  Park  Lands,  tithe-free,  and  had  so  enjoyed 
the  same  until  Michaelmas  last;  that  the  said  lands  contained  about  two 
hundred  sicres,  which  were  anciently  a  park,  and  were  still  inclosed,  and  that  no 
tithes  were  payable  for  the  same,  for  any  com  growing  therrin,  but  that  an 
ancient  momts  of  a  buck  and  a  doe  in  season,  yearly,  on  demand,  was  payable 
to  the  impropriator,  in  lieu  of  all  tithes  thereof ;  that  the  same  haid  been  yearly 
accepted  by  the  impropriator ;  that,  until  about  twenty  years  past,  the  impro- 
priator had  sold  such  buck  and  doe  for  a  small  sum  of  money ;  and  that,  imder 
such  modus,  the  said  pariL  lands  had  immemorially  been  held  free  of  sll 
other  tithes^  though  the  same  were  ploughed,  sown,  mowed,  (v  agisted;  that 
on  bis  hiring  the  said  park,  it  was  agreed,  that  ten  brace  of  dbser  should  be  kept 
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in  a  prt  of  ;ithe  said  paik  to  answer  the  lald  nwdiu  yearly,  if  demanded,  and  1713. 
wUch  was  aooordiiigly  done  5  but  that  the  plaintiff  had  never  demanded  the 
same,  or  any  money  in  lieu  thereof,  or  any  titne  in  kind,  or  any  satisfaction  for 
UvBiMme ;  that  he  had  duly  paid  for  the  tithes  of  his  other  lands  in  the  said 
.parbh  which  were  not  part  of  the  said  Park  Lands ;  and  he  insisted,  that  the 
l^ark  Lands  were  tithe-free.  He  also  averred,  that  from  the  year  1700  to 
1705  there  was  a  sufficient  number  of  deer  kept  inclosed  in  the  said  park  to 
answer  the  delivery  of  snch  buck  and  doe,  but  that  the  plaintiff,  during  all  that 
time,  had  never  demanded  any  3  and  that  therefore  he  concluded,  the  plaintiff 
'vrould  have  been  satisfied  with  a  payment  in  money  for  the  same. 

The  plaintiff  replied ;  the  defendant  rejoined ',  and  witnesses  were  examined  -, 
afid  on  debate  of  ibe  matter. 

The  90urt,  being  satisfied  that  there  was  such  a  modus  for  the  said  park  as 
was  insisted  on  by  the  defendant's  answer,  ordered  the  defendant  forthwith  to 
pay.  to  the  plaintiff  thirty  pounds  in  full  for  the  values  of  the  said  bucks  and 
does  for  the  time  demanded  by  the  bill,  but  without  costs  on  either  side. 

Ja.  Rstnoum,  Wm.  Thomson, 

Law.  Cabteb,  Wm.  Fortbscue. 


Tr.  12  Anne.     Scacc. 
Bishop  of  Norwich  and  Eachard  v.  Bucklea.    [Dodd's  MS.  222.] 

2  Gw.  610. 

VPON  a  demuijer  in  the  Exchequer  to  a  tithe  bill  brought  by  the  bishop  A  sequestrator 
and  Eachard  as  sequestrator  of  the  rectory  of  Boulge,  in  Suffolk.    The  bill  cwnot  maiiuam 
ciharges  that  the  bbhop  was  bishop  of  the  diocese,  and  that  the  rectory  was  n,jeM£ebi^op 
within  it,  and  had  been  vacant  so  long,  that  the  bishop  sequestered,  and  of  the  diocese 
granted  it  to  the  other  plaintiff,  and  resolved;  be  joined  with 

1.  That  a  sequestrator  cannot  maintain  a  bill.  biro. 

2.  That  the  bishop  and  sequestrator  joining  may  maintain  a  bill,  and  ac- 
cordingly the  demurrer  was  overruled. 

M.  12  Anne.    Scacc.     Smith  v*.  Johnson.    [Bunb.  1.] 

IF  a  man  depasture  unprofitable  cattle  in  his  ground,  he  shall  pay  tithes  in  Agistment  tithe 
proportion  to  the  number  o£  the  cattle  and  the  value  of  the  land,  generally  ^"'^^Jf??.*?^** 
at  the  rate  of  two  shillings  in  the  pound ;  and  the  same  proportion  is  to  be  ob-  ^j^  j„  propor- 
served,  if  they  are  traveling  cattle  that  come  and  go  successively:  cattle  fed  ^q  ^  the  nom- 
vpon  meadow  ground  after  it  is  mowed,  shall  not  pay  tithes,  unless  by  custom,  ber  of  the  cattle 
Nov.  14,  1714,  Sir  Samuel  Dodd  made  lord  chief  baron,  and  Sir  James  and  theyalueof 
Mountogue  made  a  baron  of  the  Exchequer.  J^j  ^t^U^^te 

oC  two  shilliogs  in  the  poond.    So  of  tnvelling  cattle.    Cattle  fed  upon  meadow  ground  alter  it  is  mowed,  shall 
not  pay  tithes,  unless  bj  custom. 


M.  12  Anne.    Cane. 
Roffe  V.  Harding.    [8  Vin.  Abr.  591.  pK  31.]    2  Gw.  6IO. 

1  Rayn.  125. 

BILL  for  a  discovery  of  tithes  of  furze  and  payment  thereof.    The  defen-  Tithe  is  payable 
dant,  by  answer,  insisto,  that  fmrze  spent  upon  the  premises  is  not  titlie-  for  fun»,  made 
able ;  and  also  that  underwood  and  furae  generaUy  are  not  titheable  in  that  '^{5;^^^  ^^ 

parish,  &C.  ,       \.  furxc  burnt,  or 

Plaintiff  admiu,  that  no  tithes  are  due  for  underwood  or  furze  spent  upon  „^  upon  the 
the  premises,  but  ins'ists  upon  tithes  of  furze  made  into  faggots,  and  sold  by  premises. 
tbe  defendant.    That  underwood  or  fiirae  spent  for  firing,  or  fencing  of  the 
premises  is  not  titheable,  but  mklerwood  or  furze  add  is  titheable,  cites  Moor, 
909. 

VOL.  I.  Y  Y  ^^ 
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In  the  proob  of  tiie  ctaue,  there  was  fMWie  evidence  bf  cne  peoB^  ^-^<cv 
paid,  called  nnoke^iiioiiey,  in  lieu  of  tithes  of  funei  biHthai  BOtbeiaf^  iMHtad 
upon,  by  the  answer,  but  a  general  non  decmumdo  for  undenrood  and  fnaK, 
Lord  CbanceUor  Habcourt  decreed  defendant  to  account  for  tithes  o€  Hoae 
made  into  faggots  and  sold,  but  not  for  hsne  burnt  or  used  upon  the 
and  defendant  to  pay  costs. 

H.  12  Anne.     Murray  v.  Skinner.     1  Wood,  541. 

Essex,  24th  Februaiy,  1713. 

No  tidies  are      'T^UE  vicar  of  Brightlingsea,  in  the  county  of  Esses,  stated  by  his  biU, 
due  for  oysters     X    fae  was  entitled  to  receive  all  tithes  in  kind,  as  his  predecessers,  former 
or  oyster  lays,     yicars,  had  received,  or  some  composition  for  the  same  3  that,  time  out  of 
^  mind,  there  bad  been,  within  the  said  parish,  several  <|U8ntitie8  of  laad, 

wherein  were  kept  and  fed  great  quantities  of  oysters  for  sate,  wlncii  torn  to 
great  account;  that  the  said  lands  were  therefore  let  at  considerable  rebts;  and 
that,  by  being  so  used,  tiie  tithes  of  the  feed  and  herbage  thereof  were  taken 
away  3  that  &e  occupiers  of  such  lands  had  immemorially  paid  to  the  vicar  of 
the  said  p^sh,  according  to  ancient  custom,  two  shillings  m  the  poond  of  the 
yeaiiy  rent  of  the  said  lands ',  and  that  the  defendant  Kingsboroagh,  from  the 
year  1708  .to  the  present  time,  had  occupied  several  parcels  of  land  theie^  in 
which  he  had  had  great  quantities  of  oysters,  of  which  he  refused  to  wr  the 
tithe.  The  bill  e^so  stated,  that  the  ddfendant  Skinner  had  occupied  land  of 
the  yearly  value  of  two  hundred  and  twenty  pounds,  and  had  kept  and  depas- 
tured thereon  divers  cows  and  other  cattle,  and  that  he  had  ponkiY,  fruit, 
wood,  and  oyster  lays,  the  tithes  whereof,  as  also  the  two  shillii^  ia  the 
pound  for  the  oyster  grounds,  ought  to  have  been  paid  to  the  plaintiff'.  The 
bill  further  stated,  tluit  the  said  defendants,  combining  mlh  die  dcfendam 
Brand,  the  impropriator  of  the  great  tithes  and  lord  of  the  manor,  to  darive 
the  plaintiflF  01  his  tithes,  pretended  that  the  greater  part  of  the  lands  heU  by 
Skinner  was  part  of  the  glebe  lands  belonging  to  the  rectory ;  and  that,  within 
the  memory  of  man  no  small  tithes,  nor  any  composition  in  lieu  thereof,  had 
been  paid  to  the  vicar,  although  they  well  knew,  that  by  ancient  endowment 
the  same  bad  been  paid  to  the  vicar,  and  that  there  was  00  speidai  exemption 
of  any  part  thereof.    The  bill  therefore  prayed  a  general  discovery  and  nStU 

The  defendants  Skinner  and  Kingsborough  admitted  the  plaintiff  to  be  en- 
titled to  vicarial  tithes  j  that  the  ground  stated  in  the  bill  was  made  use  of  for 
laying  and  keeping  oysters  for  sale;  and  tiiat  it  never  viras  pasture,  or  fit  for 
any  other  use  than  that  of  oyster  lays  5  but  they  denied  the  custom  of  paying 
two  shillings  in  the  pound,  or  any  other  sum  to  the  vicar,  for  the  tithes  of 
oyster  lays  or  oysters  3  and  insisted,  that  no  tithes  were  due  or  payable  fior  snch 
oyster  lays  or  oysters ;  and  they  set  forth  what  oyster  lays  they  held,  and  the 
values  therectf . 

The  defendant  Skinner  set  forth  what  lands  he  held,  and  the  value  of  tie 
same,  and  a  particular  account  of  all  his  titbeable  matters  and  things;  and  said, 
that  he  had  aereed  with  the  plaintiff  for  his  small  tithes  ham  Michaelmas,  1 70S, 
to  1709 ;  and  that,  before  any  subpcaui  was  served,  or  demand  made,  and  pur- 
suant to  the  said  agreement,  he  had  tendered  to  the  plaintiff  six  pounds,  sixteen 
shillings,  for  his  small  tithes  for  the  said  year,  but  which  he  had  lefosed  to 
receive;  and  he  insisted,  that  no  small  tithes,  or  any  composition  in  Bcu 
thereof,  had  been  paid  to  the  vicar  for  the  pars(mage  farm ;  and  that  no  tithes 
whatever  were  due  therefrom,  the  same  being  pert  of  the  rectory ;  and  that 
neither  the  plaintiff  nor  his  predecessors  was  ever  endowed  of  any  titihes  aiismg 
upon  the  glebe  lands  of  the  rectory  which  composed  the  parsonage  fam. 
He  also  insisted,  that  the  tithe  of  grass  and  hay  vrithin  the  said  parish  by  right 
belonged  to  the  impropriator,  and  not  to  the  vicar. 

The  defendant  Colt  said,  that  J.  Brand,  deceased,  was  seised  in  fee  of  dK 
rectory  and  the  manor  of  Brightlingsea;  and  Aat  bo  tithes  for  oysten  or 
oyster  Jays,  or  any  thing  in  lieu  thereof,  were  due  or  payable  to  the  plaintiff,  as 

a 
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iSicarof  die  iidd  padtli^  nor  was  there  any  cnstom  or  usage  tor  pay  fwo  shiBin^''        1713* 
in  tbe  pound,  or  any  odier  turn  to  the  plaintiff  for  the  ground  used  for  oysters       mvrbat 
or  oyster  lays  j  and  insisted,  that  if  there  were  any  such  custom  in  neighhouring 
parishes,  sndi  custom  ought  not  to  conclude  the  defendant  Elizaheth  Brand, 
the  lady  of  the  manor  and  owner  of  the  rectory,  or  him,  the  defendant  in  re- 
version, for  that  their  predecessors  had  enjoyed  the  said  parsonage  lands,  with 
their  appurtenances,  need  from  petty  tithes ;  and  that  the  vicarage  was  en- 
dowed <Hily  with  ten  mariis  to  the  vicar,  with  a  competent  dwelling-house,  for 
the  manor,  theretDfore  part  of  the  possessions  of  me  ahhot  of  Saint  John  s, 
Colchester,  saving  also  to  the  said  ahhot  and  monk  iht  tithes  within  the  said 
parish  they  had  hefore  received ;  that  the  plaintiff  is  not,  by  the  said  endow- 
ment, entitled  to  demand  any  tithes  of  the  glebe  lands  and  oyster  lays,  or  any 
tidng  in  lieu  thereof,  or  any  more  than  the  said  annual  pension  of  ten  marlu 
in  lieu  of  his  small  tithes  for  the  said  manor  and  premises,  and  he  insisted  that 
tlie  defendant  Brand  was  entitled  to  all  great  titnes  -,  that  no  tithes  were  due 
or  payable  to  the  plaintiff  for  any  matter  on  the  said  glebe  lands  belonging  to 
tlie  rectory  or  impropriation^  Ihat  the  plaintiff  or  his  predecessors  never  re- 
ceived any  tithes  for  any  matter  arising  upon  the  said  glebe  lands,  or  any- 
satisfaction  in  lieu  thereof  ;  and  that  the  £mi  called  the  Parsonage  Farm,  consist- 
ing of  arable,  pasture  and  marsh,  about  eighty  acres,  was  all  of  it  ancient- 
^be  lands,  ana  part  of  the  rectory  aforesaid,  and  not  tidieable  to  the  plaintiff; 
and  he  denied  that  he  had  any  titheable  matters  in  the  said  parish  since  the 
plaintiff  had  been  vicar. 

The  defendant  Brand  put  in  the  same  answer. 

The  plaintiff  replied  $  the  defendants  rejomed;  and  witnesses  were  examined 
on  both  sides ;  and  on  reading  the  answer  of  die  defendant  Skinner,  whevebv 
h  appeared  that  he  had  agreed  with  the  plaintiff  for  small  tithes  from  Michael- 
inas,  1708,  to  Michaelmas,  1709,  and  tendered  six  pounds  sixteen  shillings  to 
the  plaintiff  for  the  same  before  any  mbpcma  was  served,  and  had  by  his  an- 
swer also  tendered  the  same  to  the  plaintiff,  and  that  the  defendants  lirvad  and 
Colt  had  not  any  titheable  matters  or  things  in  the  parish,  and  reading  the  de- 
posttions  of  several  witnesses,  and  on  full  debate, 

.  The  court  was  of  opinion  Uiat  no  tithes,  or  sura  of  money  in  lieu  of  tithes, 
were  due  to  the  plaintiff  for  oysters  and  oyster  lays,  and  ordered  the  said  biU> 
us  against  the  said  defendants,  to  be  dlsBtissed  with  costs,  and  the  defendant 
Skinner  to  pay^  to  the  plamtiff  his  tender  as  aforesaid. 

Bnw.  Ward,  Ro.  Piiicu, 

Tho.  Bust,  Wm.  Banastkb. 


IS  Anne.    Scacc.    Shaw  y.  Topping.     1  Wood,  545.  1714. 

Northamptonshire,  1 1th  May,  1714.  ^ 

THE  hill  stated,  that  within  the  great  level  of  the  fens  ealleid  the  Earl  of  Tithes  of  extra- 
Bedford's  Level,  there  were  several  great  quantities  of  land  overflowed  P*l[?^^2^ji* 
with  water,  which,  for  severd  years  past,  had  been  recovered  and  drained  ]^^  decr^d 
theuhetn,  and  become  good  arable,  meadow,  and  pasture  ground;  that  the  to  the  gmntees 
said  fens  and  drained  grounds  never  did  lie,  nor  were  taken  to  be  within  the  of  the  crown, 
bounds  or  limits  of  any  parish  at  any  time  before  the  draining  thereof,  but  had 
^ways  been  reputed  to  be  extra-parochial,  nor  had  any  tithes,  or  compositions 
f€»r  tithes  of  the  said  lands  ever  oeen  paid  to  any  chnreh  or  chapel,  or  to  any 
rector^  vicar,  or  curate,  or  to  any  lessee  thereof  5  that  her  Majesty  and  her 
predecessors,  in  right  of  the  crown  of  England,  or  their  lessees,  ever  since  the 
draining  of  the  fen  lands,  had  received  or  been  entitled  to  receive  all  tithes, 
l^h  great  and  small,  arising  thereon,  as  extra  parochial,  and  out  of  die  boun- 
dary of  any  parish;  that  her  now  Majesty,  being  so  entitled,  did,  the  ninth  of 
November,  in  the  second  year  of  her  reign,  by  letters-patent  under  the  seal  of 
this  court,  grant  and  demise  the  tithes  of  the  said  fen  lands  to  S.  Hastings  for 
thirty-one  yearn,  in  tmst  for  Dr.  T.  Vernon ;  that  the  said  S.  Hastings,  by  deed, 
assigned  the  said  lease  and  tithes  to  tiie  said  T.  Vernon,  who,  by  deed  dated 

y  Y  2  March, 
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1714:  March,  1712,  surrendered  to  her  said  Majesty  the  said  letters-patenC,  and  all 
the  said  tithfes,  which  heing  accepted  and  inrdled  in  this  court,  the  interest  1k- 
came  determined ;  that  thereupon  her  Majesty,  by  letters-patent  under  the  seal 
of  this  court,  dated  the  twenty-ninth  of  March,  1712,  granted  and  demised  to 
the  plaintiflf,  his  executors,  &c.  for  thirty-one  years,  the  said  eztra-parochiil 
tithes  within  the  great  level  called  the  £arl  of  Bedford's  Level,  lying  within 
the  metes  and  bounds  mentioned  in  the  said  letters-patent  in  the  said  biS, 
yielding  to  her  Majesty  and  her  successors  the  third  part  of  the  profits  yeariy 
during  the  said  term ;  that  thereby  the  pkdntiff,  ever  since  the  date  tbereaf, 
had  become  entitled  to  all  the  extra-parochial  tithes  arising  on  the  said  fn 
lands  within  the.  metes  and  bounds  aforesaid ;  that  there  were  several  qosoti- 
^  ties  of  fen  lands  within  the  precincts  of  the  said  great  level,  commonly  caOed 
Borough  Fen,  which  did  not  lie  within  the  precinct  of  any  parish,  but  were 
extra-parochial,  and  therefore  the  tithes  thereof,  both  great  and  small,  oogbt  to 
have  been  paid  to  the  plaintiff ;  that  the  defendants  had  occupied,  since  tbe  date 
of  the  said  letters-patent,  great  quantities  of  arable,  meadow,  and  pasture  Isndi 
lying  in  the  said  fen,  and  had  ploughed  and  sowed  the  same  with  several  sorts 
of  corn,  grain,  and  seeds,  and  reaped  and  gathered  the  whole  crops  thereof, 
and  converted  the  same  to  their  own  use,  widiout  setting  out  the  tithes  thereof, 
or  making  any  satisfaction  for  the  same,  and  which  they  had  refused  to  do, 
pretending  that  the  said  land  was  not  extra-parochial,  or  that  some  modus  was 
payable  for  the  saifie.  The  bill  therefore  prayed  an  account  of  the  ipiaotities 
and  qualities  of  the  defendant's  tithes,  and  a  satisfaction  for  the  same. 

The  defendants  said,  that  it  might  be  true  that  such  letters-patent  of  tbe 
extra-parochial  tithes  arisifag  upon  the  lands  in  Bedford  Level  might  be  gnmted 
as  in  the  bill  was  set  fort]^ ;  that  within  the*  precinct  of  the  said  great  M 
there  were  great  quantities  of  fen  lands,  commonly  called  Borough  Fen,  and 
that  the  lands  lying  in  that  fen  were,  and  had  been  reputed  extra-parodiiil, 
but  that  tithes  in  kind  were  not  due  for  those  lands  5  for  that,  time  oat  of 
mind,  a  moduM  or  customary  payment  of  four-pence  an  acre,  or  proportknaUf 
after  that  rate,  had  been  yearly  paid  and  payable  by  the  occupier  of  the  said 
lands  in  Borough  Fen  for  the  tithes  thereof  to  the  crown,  or  to  its  lessees  of 
the  extra-parochial  tithes  within  the  said  great  level,  and  by  them  accepted  ia 
full  discharge  of  all  tithes  arising  upon  the  said  lands ;  that  no  tithes  in  kind, 
or  any  other  satisfaction  for  tithes  at  any  time  had  been  paid  for  then- sski 
lands,  except  two  years  since,  when  some  of  the  defendants  paid  Dr.  Venion's, 
or  the  plaintiff  *s  agent  two  shillings  in  the  pound  according  to  the  rents  of  their 
s«reral  farms  in  the  said  Borough  Fen,  for  the  tithes  of  the  said  hmds :  sad 
all  the  defendants  set  forth  the  quantity  of  land  they  held  in  the  tsM  fen,  sad 
the  value  of  their  tithes,  and  said,  that  they  held  the  lands  as  tenants  under  the 
Earl  of  Torrington ;  and  insisted,  that  they  had  tendered  the  four-pence  so 
acre  to  the  plaintiff,  with  his  costs  of  suit. 

The  plaintiff  replied;  the  defendants  rejoined;  and  vritnesses  were  exammed 
on  both  sides ;  and  upon  reading  the  several  lettiers-patent,  a  lease  set  forth 
in  the  bill,  and  likewise  a  copy  of  letters-patent  dated  the  thirteenth  of  NoTcm- 
her,  in  the  thirteenth  year  of  Gharies  the  Second,  whereby  the  same  were 
granted  to  Sir  C.  Berkeley  and  Br.  B.  Gascoigne,  Kt.  sdso  an  agreemeat 
dated  the  eleventh  of  December,  1674,  made  by  the  said  Graacoigne  to  Sir  John 
Shaw,  Bart,  deceased  (the  plaintiff^s  father),  for  the  tithes  of  six  hundred  sad 
fifty  acres  of  land  lying  in  Peterborough  Great  Fen,  affcer  the  yeailj  rate  of 
six-pence  an  acre,  upon  which  are  indorsed  several  receipts  for  several  yean, 
and  upon  reading  several  depositions  taken  in  the  cause,  and  oh  full  debate, 

It  is  ordered  and  decreed  by  the  court,  that  the  defendants  do  sevenlly  sc- 
count  with  and  satisfy  the  plaintiff  for  all  the  tithes,  both  great  and  small, 
arising  upon  the  said  several  lands  in  Borough  Fen  respecti^y  occupied  hf 
them  during  the  time  in  the  bill  mentioned. 

Saic.  Dodd, 
Tho.  Bury, 
Ro.  Price. 

Tr.  13 
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Tr.  IS  Anne.    Shem  \.  BaskervUle.     1  Wood,  549.         .         .    1714. 

Berkshire,  1 4lh  June>  1714.  v-"*v-*i/ 

HE  rector  of  Summingwell,  id  the  county  of  Berks,  claimed  the  tithes  of  The  tithes  of 
a  certain  farm  called  Bagworth  Farm;  a  great  part  of  which  is  situated  tandt  inone 
in   the  said  parish,  and  the  other  part  in  the  parish  of  Saint  Nicholas;  and  §JJJ^otto rector 
steted,  that  the  defendants  PaskenriUe  and  BrooUand  were  possessors  and  occu-  of  enotlier 
piers  of  the  said  farm,  and  that  they,  combining  with  the  defendant  Redh)be,  parish. 
rector  of  Saint  Nicholas,  had  carried  away  their  titheable  matters  without  set- 
ting out  the  tithes  of  the  same. 

The  defendants  admitted  that  one  moiety  of  all  tithes  arising  upon  the  said 
farm  had,  time  out  of  mind,  been  received  by  the'  plaintiff's  predecessors  as 
'rectors  of  the  said  parish ;  but  said  that  the  defendant  Redrobe,  rector  of  Siaint 
Nicholas,  claimed  all  the  tithes  arising  upon  the  said  farm,  and,  by  indenture 
dated  the  twentieth  of  December,  in  the  seventh  year  of  Queen  Anne,  had 
leased  the  same  to  the  said  defendants  at  six  pounds  a-year ;  and  they  denied 
that  any  part  of  the  said  farm  lay  in  the  parish  of  Summingwell. 

The  court  directed  these  issues  to  try,  "  Whether  any,  and  what  part  of 
."  Bagworth  Farm  lies  within  the  parish  of  Summingwell  and  the  titheable  places 
''  thcareof ;"  and  "  Whether  the  plaintiff,  as  rector  of  Summingwell,  is  entitled 
"  to  any,  and  what  part  of  the  great  tithes  arising  upon  the  said  farm,  or  not;" 
and  upon  the  trial,  the  jury  found  ''  that  one  moiety  of  the  said  farm,  called 
"  Bagworth  Farm,  did  fie  in  the  parish  of  Summingwell,  but  that  no  part  of 
/'  the  Said  farm  laid  in  the  titheable  places  thereof,  and  that  none  of  the  tithes 
"  arising  upon  Bagworth  Farm  did  belong,  or  were  due  and  payable  to  the 
*'  pUinUff,  as  rector  of  SummingwelL'* 

.  The  court  therefore  ordered  the  bill  to  be  dismissed,  with  costs  to  be  taxed 
by  the  deputy-remembrancer,  in  doing  which,  he  was  to  have  regard  to  the  costs 
•touching  the  examination  for  proving  in  which  of  the  parishes  a  moiety  of  the 
said  farm  did  lie. 


"M.  1  Geo,    Scacc.    Mason  v.  Watson,    [Decree  Book.]  .  2  Gw.  6l  1. 

BILL  for  tithes.  As  to  part  of  the  demand,  the  defendant,  by  answer,  ten-  A  defendant  by 
dered  £10,  with  costs,  to  the  time  of  the  answer.  At  the  hearing  the  eMwer  tendered 
court  decreed  a  trial  at  kw  as  to  the  other  part,  and  reserved  further  directions.  ^  ^^tSur~ 
.After  the  trial  the  court  dismissed  the  whole  biU,  except  as  to  the  £10,  which  ^^^^  dismisaed 
they  decreed  the  defendant  to  pay  to  the  time  of  the  answer  (inclusive)  and  no  the  bill,  uid  or- 
further ;  tod  that  from  the  time  of  the  tender  the  plaintiff  should  pay  to  the  deied  the  plain- 
defendant  the  subsequent  costs  of  suit,  which  subsequent  costs  were  to  be  al-  ^^^JW  ^** 
lowed  to  and  deducted  by  the  defendant  out  of  the  costs  which  should  be  taxed  ^„  ^jf  Hme  "* 
and  allowed  the  plaintiff,  so  far  as  the  same  would  extend,  and  the  residue  of  ^  ^  tender* 
the  defendant's  costs  were  to  be  paid  by  the  plaintiff. 

H.  1  Geo.    Scacc.  '  1715. 

Keddington  v.  Bridgeman.    [Bunb.  2.    2  Wood,  47.]    2  Gw.  611.        v-p^,,-*^ 

IT  was  held  by  Bury  and  Paics,  Barons,  that  a  composition  by  way  of  re-  By  Bust  and 
tainer  by  parol  can  be  good  only  for  one  year,  being  by  way  of  contract,  ^*!<:"'  ^  *®™' 
but  a  lease  of  tithes  even  for  one  year  by  parol  would  be  void :  Mountaguv,  5^^^"^  ^rf"^ 
B.,  seemed  to  be  of  opinion,  that  an  agreement  between  the  parson  and  his  ^^^^3 1,^  ^^^i 
parishioner  for  years  by  parol  would  be  good,  though  not  for  life,  being  only  an  for  one  year,  is 
.agreement  that  he  will  not  sue  the  parishioner  for  so  many  years  for  tithes. —  good,  but  not 

thought  Chat  an  agreement  between  parson  and  parishioner  wonld  be  good  by  parol  for  years,  though  not  for  life. 


To 
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KE»l>lMOTOM 
SRIDGBMAN. 


A  parol  agreo- 
ment  with  a 
parishioner  to 
retain  his  tithes 
for  three  jrears, 
is  good. 


TITHE  OASES. 

To  a  bill  by  the  leasee  of  the  rector  of  Stradishall  in  SuflF<&  for  tithes  in  kind, 
two  of  the  defendants  pleaded,  in  bar,  an  agreement  made  between  them  and 
the  plaintiff's  lessor,  the  rector,  in  June,  171 1>  that  they  should  retain  their 
tithes  for  three  years,  paying  so  much. 

A  question  was  made,  whether  the  above  agreement,  by  parol,  being  kt 
three  years,  were  good  in  law,  so  as  to  bind  the  rector  and  the  pbdntiff ;  and, 
upon  debating  thereof,  many  reported  cases  relating  to  the  same,  were  cited, 
and  the  cause  was  ordered  to  stand  over  to  the  next  day  5  on  whidi  day  ooonsd 
on  both  sides  were  again  heard ;  and  after  many  ailments  thereupon,  it  was 
ordered  to  stand  further  over,  the  court  not  being  r^y  to  give  their  opinioa 
thereon  $  and  on  the  cause  coming  on  again,  the  court  declared,  that  the 
agreement  made  with  the  above  defendants  for  their  tithes,  for  three  yean,  is 
good  and  valid  in  law  j  and  ordered  them  to  pay  according. — {Decree  Book.} 


H.  1  Geo.     Scacc.     Shaw,  Bart.  v.  Styles,    p  Wood,  4.] 

Cambridgeshire  and  Suffolk,  24th  Febmaiy,  1715. 

Sdmore  "^^^^  TPHE  bUl  stated,  that  within  the  great  level  of  the  fens  called  Bedford  Level 
the  narb^"?'  ^°^  BuUingbrook  Fen  there  were  great  quantities  of  manh  or  fen  groondi, 

Lakenheath,  in  overflowed  with  water,  which  had  been  drained  by  act  of  parliament,  wad  ren- 
tfie  county  of  dered  good  arable  and  pasture  ground,  upon  and  from  whence  great  quamkies  of 
Soffolk,  and  com,  grain,  and  hay,  had  been  and  were  yearly  sown,  mowed,  and  reaped,  and 
^Oiinthrn  'ts  ^^^^^^^  ^^^^  ^  thereon ;  ihat  great  quantities  of  the  said  drained  gievnds 
of  Bedfonl '°"  y^tre  extra-parochial,  and  the  tithes  not  payable  to  any  chureh,  chapel,  or  tcctory. 
Level,  and  liable  ^^  Were  or  right  pa3rable  to  the  crown  3  that  her  late  Mi^esty  Qoeen  Anne,  by 
to  paj  tithes  to  letters-patent,  dated  the  ninth  of  Mareh,  in  the  eleventh  year  of  her  ragn, 
the  grantees  of  granted  all  the  extra-parochial  tithes  (except  six  hundred  acres  demised  to  W. 
exti^plil^diia]  ^^^^^^)  ^  ^  pUuntiff  for  thirty-one  years,  whereby  he  was  entitled  to  the 
tithes.  ^^  tithes,  or  to  some  composition  finr  the  same ;  that  the  defendants,  at  the 

time  of  the  said  jgrant,  had  been,  and  still  were,  owners  and  occupiers,  ik  diten 
extra-parochial  lands  within  the  said  fens,  and  had  cut,  carried,  uid  inned, 
grain  and  hay  to  a  great  value,  and  had  kept  cattle  and  bred  lambs,  and  had 
other  titheable  things,  without  setting  oat  the  tithes  thereof,  or  making  any 
compensation  for  the  same ;  that  at  the  time  of  the  grant,  and  ever  since,  they 
had  also  occupied  seven  hundred  acres,  called  Redmore,  lying  near  the  parish  oif 
Lakenheath,  in  the.  county  of  Suffolk,  in  Bedford  Level,  being  extra-parodiial, 
and  had  cut  thereon  oats,  coleseed,  and  hav,  and  fed  cattle,  the  tithes  whereof 
amounted  to  a  considerable  sum.  The  bill  therefore  prayed  to  have  a  disco- 
very of  the  lands  they  held  5  the  com,  &c.  they  had  earned  away  3  and  paiy- 
ment  decreed  of  their  said  tithes. 

The  defendants  said,  that  they  believed  that  great  quantities  of  the  said  fen 
grounds  were  extra-parochial ;  but  that  they  never  knew  any  tithes  or  datks 
to  have  been  paid  for  the  same  5  and  they  admitted,  that  her  Majesty  Queen 
Anne  had  made  such  grant  to  the  plaintiff,  as  was  stated  in  the  bill. 

The  defendant  Rolfe  said,  that  he  ocoi^ued  two  hundred  and  forty  acres^ 
called  Redmore,  and  held  the  same  of  the  defendant  Styles ;  but  he  denied, 
that  he  knew  or  believed  that  any  part  thereof  laid  in  Bedford  Level,  Bulliog- 
brooke  Fen,  or  Munson's  Level,  or  that  they  were  ever  overflowed,  or  drained, 
or  recovered  £tom  the  waters  >  but  said,  that  they  were  part  of  the  lands  be- 
longing to  the  abbot  of  Fotheringhay,  and  that  they  were  damnified  by  the 
drains  of  the  fen  lands.  He  admitted^  that  the  said  lands  were  not  within  any 
parish  or  chapelry. 

The  defendant  Styles  said,  that  he  had  not,  since  the  plaintiff's  grant,  occur 
pied  any  lands  in  the  level  or  fens;  and  he  denied  that  the  said  parcels  of  land, 
or  any  part  thereof,  did  lie  in  or  were  part  of  the  fens  drained  by  any  act  of 
parliament,  but  always  were  an  estate  in  fee,  and  heretofore  parcel  of  the  pos- 
sessions of  the  abbot  of  Fotheringhay,  and  as  such  exempt  mm  the  poymeat 
of  tithes;  that  the  lands,  called  Redmore,  were  not  only  not  within  any  parish 
or  chapelry,  but  not  within  any  county,  hundred,  or  wapentake  belongu^  to 

which 
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^hich  the  woi^s  of  drainiiig  do  extend,  bat  that  Haltiee,  which  the  defendant 
Rolfe  occupies,  was  within  the  said  level  or  fens. 

The  {^nfiff  replied^  the  defendant  rejoined;  and  witnesses  were  examined 
on  both  sides  -,  and  on  reading  a  grant  of  her  late  Majesty  Queen  Anne,  dated 
the  twenty-fourth  of  March,  in  the  eleventh  year  of  her  reign,  and  sevftal 
proofs  taken  in  the  cause,  and  the  defendant's  answer,  and  hearing  what  coidd 
be  alleged. 

The  court  declared  their  opinion  to  be,  that  the  two  several  parcels  of  land 
in  the  answer  meationed,  called  Redmore  and  Haltree,  are  parcel,  and  do  lie 
within  the  said  level,  called  Bedford  Level,  and  are  titheable  and  ought  to  pay 
tithes  to  the  plaintiff,  by  virtue  of  and  under  the  said  grant  to  him  made  by  her 
said  late  Majesty. 

It  is  therobre  ordered  by  the  coiut,  that  the  defendant  RcJfe  do  account 
with  the  plaintiff  accordingly  for  his  tithes  doe ;  and  that  it  be  referred  to  the 
deputy-remembraneer  to  tfldke  and  state  the  said  account. 

BOBY,  B. 

Price,  B. 


H.  1  Geo.  Scacc.     TVebb  v.  Gosden.    [2  Wood,  5.] 

Surry,  23d  February,  1715. 

^TWE  bill  stated,  that  for  seven  years  the  plaintiff  had  been,  and  still  was.  The  custom  of 
■^    lessee  of  all  the  great  and  predial  tithes  of  Wonerth,  in  the  county  of  the  parish  of 
Surry,  by  lease  under  Mrs.  Buncombe  3  that  the  defendant,  for  the  same  time,  ^°"j'^^J.g„^,|| 
had  been  owner  and  occupier  of  divers  parceb  of  land,  meadows  and  pastures,  J^]7s,\liat  the 
lying  therein,  and  had  wheat,  oats,  barley,  peas,  beans,  hay,  and  other  tithe-  faAne'r  shall 
able  matters,  and  had  inned  the  same;  that  at  the  last  hay  harvest  he  had  posi-  nake  the  mow- 
tiveiy  refused  to  let  the  plaintiff  have  the  tithe-hay,  according  to  the  custom  in  >ng  into  grass 
the  said  parish.    The  bill  therefore  prayed  a  discovery  of  the  quantities  and  ^^'/f^^*  U 
^  values,  and  satisfstction  for  the  same,  and  an  injunction  to  stay  the  defendant's  i^^^  ^^    ^^  ^^ 
'  proceedings  at  law.  '  land. 

The  defendant  admitted  the  plaintiff  to  be  lessee  of  the  tithes  in  question, 
and  denied,  that  at  the  last  harvest  he  had  refused  to  let  the  plaintiff  have  his 
tithe-hay ;  but  that,  on  the  contrary,  he  had,  according  to  the  custom  in  the 
parish,  made  the  grass,  whell  cut,  into  grass  cocks,  and  set  out  the  tithe  thereof, 
and  had  sent  the  plaintiff  word  to  come  and  see  it  fairly  tithed.  He  also  denied 
positively,  that  the  custom  was  for  the  proprietors  of  the  tithes  of  hay  to  make 
the  tithes  into  hay  on  the  lands  of  the  owners  or  farmers ;  but  that,  on  the 
contrary,  it  was  to  be  taken  and  carried  off  the  grounds,  and  to  be  made  after- 
vvards,  or  to  be  done  with  as  the  parson  or  lessee  of  the  tithes  should  think  fit. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  the  several  proofs  in  the  cause. 

It  is  ordered  by  the  court,  that  the  defendant  do  forthwith  come  to  an  ac- 
count for  the  tithes  in  question ;  and  it  is  referred  to  the  deputy  to  take  the 
said  account;  and  that  the  injunction  be  continued  until  further  order  of  the 
court. 

In  pursuance  of  the  said  order,  the  deputy>  on  the  twenty-ninth  of  Novem- 
ber, 1715,  made  his  report,  dated  the  nmeteenth  instant.  Upon  reading  the 
said  decree  and  report  without  exceptions,  it  is  ordered,  that  the  same  be  and 
is  hereby  ratified  and  confirmed;  and  that  the  said  defendant  do  pay  to  the  said 
plaintiff  twenty  shillings  for  the  value  of  his  tithe-hay  reported  due,  with  his 
co6ts  to  be  taxed^ 

Tho.  Bubt, 
Ro.  Price, 
Ja.  Montagu. 
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1715.  H.  1  Geo.    Dom.  Proc. 

^--v^^  Turner  v.  Smith,  Wraify  and  Watson,    [l  Bro.  Pari.  Ca.  547.] 

9  Vin.  Abr.  55. 

*  _  

The  tithe  of  a  "DEFOREy  and  at  the  time  of  the  diasdutiou  of  monasteries,  the  abbot  of 
rectory  which  ^^  Coverham,  in  the  county  of  York^  was  seised,  m  right  of  his  abbey,  of  the 
belonged  to  •  rectory  and  parish-chmt^h  of  Coverham,  and  of  all  glebe-lands,  titbes,  obla- 
dissolvedabbey^  tions,  obTcntions,  and  other  profits  thereunto  belonging;  and  upon  the  diaso- 
ttecro^^e^  lutiofi,  King  Henry  VIII.  by  virtue  of  the  statute  in  that  case  made,  became 
parson  fiJei  hL  ^^^^^  >"  ^g^^  ^  ^^^  crown  of  the  said  abbey  and  rectory,  and  all  other  tiie 
bill  against  the    rights  and  possessions  thereof. 

occupiers,  bill  Queen  Elizabeth,  by  letters-patent  under  the  great  seal,  dated  the  IMi 
dismissed.  gf  June,  in  the  4th^year  of  her  reign,  granted  to  Thomas  Allen  and  Thomas 

Freeman,  and  their  heirs,  the  said  rectory,  and  all  houses,  buildings,  bams, 
glebe-lands,  tithes,  oblations,  obTentions,  profits,  commodities,  and  appuite- 
tenances  whatsoever  thereunto  belonging  \  excepting  and  reserring  only  to  her 
Majesty,  her  heirs  and  successors^  the  advowson  of  the  church  of  Coveriiam; 
to  hold  of  her  said  Majesty,  her  heirs  and  successors,  as  of  her  manor  of  East 
Greenwich,  in  the  county  of  Kent,  by  fealty  only,  in  flee  socage,  and  not  in 
capite. 

Since  the  dissolution  of  this  abbey,  no  tithes,  either  great  or  small,  ariaiog 
within  the  parish  of  Coverham,  were  ever  paid  to  any  incumbent  of  that  parish, 
but  were  constantly  accounted  for  to  the  crown,  or  its  farmers  or  lessees^  until 
the  above  grant  by  Queen  Elizabeth  $  and  afterwards,  the  tithes  were  answered 
to  the  grantees,  or  those  claiming  under  them  j  and  such  owners  of  the  rectory 
had  usually  paid  to  the  minister  for  the  time  being,  who  had  officiated  as  curate 
of  the  parish,  a  stipend  of  ;£8  per  arm,  and  which  by  other  charitable  donations 
was  augmented  to  jC20  per  ann. 

In  the  year  1708,  the  appellant  was  presented  by  Queen  Anne  to  this  rectofy 
and  vicarage}  and  inducted  thereto  accordingly;  but  soon  afterwards,  pre- 
tending to  be  entitled  to  all  the  tithes  of  the  parish,  he  summoned  the  respon- 
dents and  some  other  of  the  inhabitants,  hetore  two  neighbouring  justices  of 
the  peace  for  the  north  riding  of  the  said  county  of  York,  in  order  to  recover 
certain  species  of  small  tithes  3  but  meeting  with  no  success  or  enoonragement 
in  this  mode  of  prosecution,  he  brought  his  action  at  law  against  one  John 
Geldart,  an  inhabitant  of  the  parish,  for  not  setting  out  his  ti£es ;  and  idiich 
action  being  tried  at  York  summer  assizes,  1712,  the  judge,  on  prodacing  an 
authentic  copy  of  the  above  grant,  was  fidly  satisfied  that  the  puintiffbad  no 
title  to  the  said  tithes,  but  that  the  same  belonged  to  those  claiming  under 
that  grant ;  and  thereupon  the  plaintiff  was  nonsuited. 

But  still  persisting  in  his  claim,  he,  in  Michaelmas  term  following;  exhi- 
bited his  bill  in  the  court  of  Exchequer,  against  the  respondents  and  othen,  lor 
an  account  and  satisfaction  of  their  tithes }  to  which  bill,  they,  by  their  answer, 
insisted  upon  several  moduses,  which  they  had  all  along  paid  to  the  owners  of 
the  said  rectory ;  and  that  what  tithes  had  become  due  for  any  other  lands  hdd 
by  them  respectively,  within  the  said  parish,  had  been  paid  and  satisfied,  or 
compounded  for  to  the  said  owners,  or  their  farmers,  to  whom  the  same  of 
right  belonged. 

On  the  hearing  of  this  cause  in  Trinity  term,  1714,  the  court  ordered  the 
plainttff*s  bill  to  stand  dismissed  -y  but  without  costs^  in  respect  of  his  being  a 
pauper. 

From  this  decree,  the  plaintiff,  however,  thought  proper  to  appeal ;  insisting, 
that  be  was  both  rector  and  vicar  of  the  parish  of  Coverham,  and  as  such,  waa 
entitled,  of  common  right,  to  all  the  tithes,  both  great  and  small,  arising  within 
the  said  parish. 

On  the  other  side  it  was  contended,  that  the  appellant  was  only  a  nominal 
rector  of  the  parish,  and  therefore  had  no  pretence  or  title  to  the  said  tithes  ; 
neither  had  he,  or  any  of  his  predecessors,  ever  received  or  enjoyed  the  same  5 
nor  did  the  appellant,  in  his  said  appeal/  assign  any  error  in  the  said  decree. 
Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  ad- 
judged. 
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judged,  that  the  same  should  he  dismissed  5  and  that  the  dismission  of  the  ap- 
peUaDt*s  hill^  therein  complained  of,  should  he  affirmed.(l) 

(1)  By  an  order  of  the  House,  on  the  3d  of 
March,  1697,  it  was  ordered,  **  That  no  per- 
*'  son  whatsoever  do  presume,  as  counsel,  to 


«« 


sign  any  appeal,  to  be  brought  into  this 
"  House  for  the  future,  unless  such  person 
"  hath  been  of  counsel  in  the  same  cause,  iu 
**  tlie  courts  below,  or  shall  attend  as  counsel 
**  at  the  bar  of  this  House,  when  the  said  ap- 
"  peal  shall  come  on  to  be  heard.  And,  it  is 
*'  further  ordered,  that  this  order  shall  be 
''  added  to  the  roll  of  standing  orders,  and 
**  affixed  on  the  doors  of  this  House,  and  of 
"  the  courts  in  Wettodnster  Hall." 

.  Notice  luiving  been  taken  at  the  hearing  of 
the  above  appeal,  that  the  same  was  signed 
by  William  Hancock  and  Nathaniel  Haggatt, 
as  counsel,  who  did  not  attend  at  the  bar  to 
plead  for  the  appellant,  nor  were  they  conoeni- 
fld  in  thecanse  in  the  court  of  Exchequer;  and 
the  above  standing  order  being  read,  it  was  or* 
dered,  that  the  gentleman  usher  of  the  black 
rod,  his  deputv  or  deputies,  should  forthwith 
attach  the  bodies  of  the  said  William  Hancock 
and  Natlianiel  Haggatt,  and  bring  them  in 
tfie  custody  to  the  bar  of  the  House,  to  an- 
awer  for  their  offence.  ^ 

'  Accorduigly,  on  the  33d  of  March,  171 5» 


Mr.  Hancock  having  rendered  himself  into 
the  custody  of  black  rod,  was  brought  to  the 
bar  of  the  House,  and  there,  on  his  knees, 
receiving  a  reprimand  from  the  lord  chancel- 
lor for  his  said  offence,  was  discharged  out  of 
custody,  paying  his  fees. — But  Mr.  Haggatt, 
having  made  an  affidavit,  that  he  was  ei|^ty- 
one  years  of  age  and  upwards^  and  lived  at 
Reading  in  the  county  of  Berks ;  that  he 
neither  signed,  or  consented  to  the  signing 
of  any  such  appeal,  nor  ever  heard  thereof 
nor  was  ever  any  ways  concerned  therein,  as 
counsel  or  otherwise;  nor  did  he  know  the 
said  John  Tomer,  tlie  appellant:  On  reading 
this  affidavit,  and  also  a  certificate  of  James 
Brewer,  of  Reading  aforesaid,  doctor  in  phy- 
sic, that  he  believed  the  said  Nathaniel  Uag* 
gatt  to  be  very  infirm,  and  incapable  of  tra- 
velling horn  the  place  of  his  abode,  without 
apparent  danger  of  his  life ;  it  was,  on  Mon- 
day the  ninth  of  April,  1716,  ordered,  that 
the  said  John  Turner  should  attend  the  House, 
on  Wednesday  then  next,  in  order  to  be  exa- 
mined touching  thb  matter. — But,  I  do  not 
find  that  Turner  ever  attended,  or  that  any 
further  notioe  was  taken  of  this  last  order. 


1715. 


TOBVim 

v« 

SMJTB,  WBAY, 
JkNP  WATSON. 


Tn  1  Geo.  Scacc.    Shapter  v.  MkheU.    \^  Wood,  13.] 

Cornwall,  15th  July,  1715. 

THIS  cavse  came  on  to  he  heard  on  the  twenty-third  of  Fehniary  last.  The 
scope  of  the  hill  was  to  demand  of  the  defendants  the  third  part  of  the 
tithes  of  hay,  and  all  the  tithes  of  wool,  lamb,  hops,  calves,  pigs,  agistment  of 
dry  and  nnprofitable  cattle,  and  other  small  tithes  arising,  &c.  upon  the  defend- 
ant's lands  in  the  parish  of  St.  Gorran,  in  the  county  of  Cornwall,  from  Mi- 
cfaaelmas,  1710)  the  plaintiff  entitling  himself  to  ^ose  tithes  as  vicar  and 
incumbent  of  the  said  parish. 

The  defendants  admitted  the  plaintiff  to  he  vicar  of  the  said  parish,  and  en*- 
titled,  according  to  ancient  and  immemorial  custom,  to  a  pecunuiry  satisfaction 
in  lieu  of  his  third  part  of  the  tithe  of  hay,  and  of  all  the  tithes  of  lambs,  hops, 
and  other  small  tithes ;  t>nt  they  insisted  that  neither  the  plaintiff  nor  any  of  his 
predecessors  were  entitled  to  the  said  tithes  in  kind  5  that  they  had  never  com- 
pounded with  the  plaintiff  for  their  said  tithes,  hut  that,  for  several  years,  they 
bad  paid  and  were  still  ready  to  pay  to  the  plaintiff,  for  his  part  of  their  tithe 
liay,"and  for  the  small  tithes,  according  to  an  ancient  custom  which  prevailed 
in  the  said  parish,  and  which  had  been  uniformly  agreed  to  and  adopted  by  the 
plaintiff  and  his  predecessors,  time  out  of  mind  >  that  the  said  custom  was,  that 
every  person  holding  any  messuages,  lands,  tenements,  meadows,  gardens,  hop 
gardens,  or  orchards  within  the  parish,^of  the  quantity  of  one  acre  or  more,  and 
being  also  seised  of  the  inheritance  thereof,  or  possessed  thereof  for  a  term  of 
years  determinable  upon  one  life  or  lives,  had,  time  out  of  mind,  paid  yearly  to 
the  vicar,  by  quarterly  payments,  in  lieu  of  the  vicar* s  part  of  the  tithe  bay,  and 
of  the  tithes  of  all  other  titheable  matters  arising  on  the  same  payable  to  the 
vicar  there,  five-pence,  in  money  only,  and  no  more,  for  every  acre  of  such 
land,  and  proportionably  for  every  greater  quantity  of  ground ;  and  that  every 
person  holding  at  rack  rent  any  messuages,  lands,  tenements,  meadows,  gardens, 
hop  gardens,  or  orchards  within  the  said  parish,  was,  by  the  custom  aforesaid, 
to  pay  yearlv  by  quarterly  payments,  to  the  vicar  of  the  said  parish,  in  lien  of 
the  tithes  aforesaid,  nine-pence  in  the  pound,  and  no  more,  according  to  the 
rent  payable  to  the  landlord  thereof,  and  proportionably  for  any  less  rack  rent, 
than  a  pound  5  and  also  that  every  person  holding  a  messuage,  garden,  hop. 

garden^ 


A  custom  that 
all  freeholders 
shall  pay  five- 
pence,  and  all 
leaseholders 
nme-penoe,  an 
acre  quarterlv 
in  lieu  of  tithes, 
and  that  those 
who  do  not  hold 
more  than  one 
acre,  shall  pay 
tithes  in  kind, 
is  unreasonable 
and  void  in  law* 
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gttden,  or  other  graond  wkldn  the  sud  vmAh  whkh  #b9  not  one  vae,  wvs'to 
compound  with  thevicair  for  the  small  times  thereof ,  or  eke  to  pay  hfai  lathes  ib 
kind. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined, 
and  the  canse  eoming  on  to  he  heard  as  aforesaid,  the  plaintiiFs  coansd  strong- 
ly contended  that  the  said  pretended  usages  and  customs  were  unreasonable  and 
not  sufficient  in  law  to  har  the  plaintiff  of  his  tithes  in  kind. 

The  court  thereupon  ordered  a  case  to  be  made  and  agreed  to  by  ooonael  on 
both  sides ;  which  case  was  accordingly  drawn  out,  as  before  set  forth  m  die 
bill  and  answer  verbatim,  in  which  it  was  admitted  the  other  third  parts  of  the 
tithe  hay  were  payable  to  the  impropriators  in  kind,  and  that  the  question  was, 
whether  the  modusy  as  set  forth  in  the  answer,  were  good  in  law,  or  not  ? 

The  cause  now  came  on  to  be  heard  upon  the  said  case,  and  the  barons  hvring 
been  attended  therewith  5  and  on  full  debate  oi  the  matter  atkd  coosideraiioo 
had  thereon. 

The  court  were  unanimously  of  opinion  and  declared,  that  the  customs  and 
moduses,  set  forth  in  the  answers^  were  unreasonable  and  contrary  to  Iaw>  and 
that  therefore  the  plaintiff  ought  not  to  be  thereby  debarred  of  raceiviag  kis 
tithes  demanded  by  the  bill,  in  kind. 

It  is  thereupon  ordered  and  decreed,  that  the  defendants  do  satbfy  and  ac- 
count with  the  plaintiff  for  the  third  part  of  the  tithe  hay,  and  also  for  all  the 
tithes  of  wool,  lambs,  hops  and  all  otner  small  and  minute  tithes  arising,  hap- 
pening, and  renewing,  upon  their  respectiTe  lands  within  the  said  parish  of  St. 
Gorran,  during  the  time  in  the  bill  set  forth  $  and  it  is  referred  to  the  deputy- 
remembrancer  to  take  and  report  the  same. 

Sam.  I>oin>,  Ro.  Price, 

Tna  BuBT,  Jas.  Montaov. 


Acttstom  (hat 
the  parson 
shpttld  take  the 
underwood 
growhig  upon 
one  acre  in  lieu 
of  the  tithes  of 
four  woods,  heJd 
good. 


Tr.  1  Geo.     Scacc.    Bdbbage  v.  Rookewood.  [^  Wood,  19.] 

Suffolk,  20th  June,  1715. 

THE  bill  stated,  that  R.  Rushbrooke,  cleriL,  rector  of  Staningfield,  in  the 
county  of  Suffolk,  by  deed,  dated  the  twenty-eighth  of  March,  171 1,  de- 
mised to  the  plaintiff  the  parsonage-house,  glebe  and  tithes  for  twenty-one  years, 
in  case  he  should  so  long  live ;  that,  by  rirtue  thereof,  the  plaintiff  became  en- 
titled to  have  and  enjoy  the  said  glebe  and  tithes  j  that  the  defendant  had  in 
his  possession  one  acre  of  wood  ground,  being  the  glebe  belonging  to  the  said 
rectory,  and  had  taken  wood  growing  thereon ;  that  the  said  defendant  also 
occupied  sixty  acres  of  ploughed  ground,  and  several  acres  of  meadow  and 
pasture,  and  had  carried  away  the  com  and  grain  growing  thereon,  without 
setting  out  the  tithes,  either  for  the  said  arable  lands  or  for  his  meadow  and 
pasture  grounds )  that  in  the  last  two  years  he  had  cut  twenty  acres  of  wood 
in  Rycroffc  Wood,  within  the  said  parish,  and  had  converted  the  same  to  his 
own  use,  on  a  pretence  that  there  was  a  modus  payable  for  the  same  in  lieu  of 
the  tithes. 

The  defendant  admitted  that  Rushbrooke  might  be  rector  of  the  said  parish, 
and  that  he  had  made  such  lease  as  in  the  bill  was  mentioned,  and  said,  diat 
there  was  '  an  acre  of  wood,  parcel  of  or  adjoining  to  Haywood,  which  was, 
and  for  all  his  memory  had  been,  called  the  '  tithe  acre,'  or  '  composition  acre,' 
and  that  he  believed  the  underwood  thereof,  for  all  the  time  in  the  bill  men- 
tioned, had  been  cut  and  taken  by  the  rectors  of  the  said  parish  3  but  he  denied 
that  the  said  acre  ever  had  been  or  was  glebe,  or  that  the  soil  or  timber  ever 
vras  part  of  the  rectory  or  glebe,  and  insisted,  that  the  same  belonged  to  him 
and  his  ancestors ;  that,  as  owner  of  the  soil,  he  had  taken  and  felled  the  tim- 
ber j  and  that  the  underwood  growing  thereon  belonged  to  the  rector  or  his 
lessee,  in  lieu  of  tithe-underwood  for  the  rest  of  the  wood,  called  Haywood, 
and  of  the  underwood  growing  upon  Hussey  Wood,  Hall  Wood,  and  Rycroft 
Wood,  for  which  he  insisted  no  tithes  ought  to  be  paid,  aiid  that  the  under- 
wood of  the  said  acre  always  had  been  and  was  taken  in  lieu  of  tithes  for  the 
rest  of  the  said  woods.  He  confessed,  thtft  in  the  said  yeab,  he  had  used 
'  ♦  -  several 
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aemnl  aoees  of  anUe,  metidow,  and  pasture  grouad,  and  bad  cut  divert  qamr^        1715; 

titks  of  corn  aad  gra88>  and  had  other  titheraa  naltccs  and  thuigji  iot  which      i4»»Aea 

no  tithes  were  set  out  or  ought  to  be  paid ;  for  that  by  agreement,  dated  the  *■ 

fovrtb  of  August,  1696,  the  said  Rud»brooke  had  let  to  him  to  fana  aU  the  v^^!^!l^^I^ 

tithes  of  the  farm  called  CoMham  Hall  in  Stanhigfield,  for  so  many  years  as   ^*^^*^^^ 

he  should  keep  the  said  farm  in  his  own  hands,  for  six  pounds  a-year ;   thai 

he  still  heU  the  same,  and  was  willing  to  pay  the  said  HKonies  to  BltthbvoolMj 

or  his  lessee,  for  the  said  four  years  pnrsoant  to  the  said  agreement.    He  de«         *" 

nied,  that  he  ever  petended  that  there  was  any  moAu  Sot  tithing  within  the 

said  parish,  other  than  for  the  aforesaid  four  woods,  and,  insisting  on  the  said 

ag^reement^  denied  that  he  had  any  other  lands  in  his  possession  than  Ckddhaat 

HaU  Farm,  nor  any  other  titheabJe  matters  than  those  which  he  had  aet  &rth 

ki  his  answer.    He  confessed  that  he  had  cut  about  four  acres  of  underwood  in 

each  year,  in  part  of  Rycroft  Wood,  which  underwood  he  insisted  did  not 

grow  in  the  said  parish^  but  in  the  parish  of  Hawstead,  the  tithe' of  which  he 

had  paid  to  the  parson  there. 

The  p]|untiff  replied  $  the  defendant  rejoined  >  and  witnesses  were  examined 
on  both  sides  >  and  upon  reading  the  lease  under  which  he  claimed,  made  to 
the  plaintiff  as  in  the  bill  stated,  and  the  agreement  from  Rushbrooke  to  the 
defendant,  for  the  payment  of  six  pounds  a-year,  which  sum  had  heen  tea^  ^^' 
dered  by  the  defendant  and  refused  to  be  received  by  the  plaintiff,  and  after 
fiill  debate  of  the  matter; 

It  is  ordered  by  the  court,  that  the  bill  be  dismissed  with  costs,  to  be  taxed 
by  the  deputy  lemembrancer  of  the  court,  to  whom  it  is  hereby  sefenred  to  tax 
the  same,  the  defendant  thereout  allowing  to  the  plaintiff  the  sum  of  six 
pounds  a^ear,  for  the  tithes  of  the  said  farm,  for  the  two  years  before  filing 
the  bill^  according  to  the  said  agreement. 

Sam.  DoDDf  Ro.  PRica, 

Tbo.  BvRy,  Ja.  MoirrAtfVEr 

Tr.   1  Geo.     Scacc. 
Hodgson  V.  Smith.   [2  Wood,  21.  MS.  Hargr.  No.  70.  Bunb.  279.] 

2  Gw.  743.  . 

Kent,  14tb  July,  1715. 

THE  bill  stated,  that  the  governors  of  Sir  John  Hoskin's  hospital,  by  in«  Tithes  of  tares 
denture,  dated  the  twenty-sixth  of  May,  1710,  demised,  granted,  and  to  ^^FT^f'^f 
farm  let  to  the  plaintiff  all  their  tithes  of  com,  grain,  hay,  fother,  hemp,  lambs,  ^cattle  de-  ^^ 
wool,  pigs,  together  with  all  manner  of  other  tithes  of  the  said  governors  in  cieed. 
right  of  the  hospital,  arising  in  Wellen,  otherwise  Welling,  and  Wickham,  Bj  three  of  the 
otherwise  East  Wickham,  in  Uie  county  of  Kent,  to  hc^d  fo  Idm,  hb  executors  barous,  contra 
and  administrators,  for  forty  years  5  that,  by  virtue  of  th^  said  lease,  the  j^ain*"  ^J*^'  **"*' 
tiff  became  entided  to  all  the  said  tithes,  and  to  aU  maniier  of  other  tithes  of  ^p^^  are^reat 
the  said  governors  in  right  of  their  said  hospital  arising  in  Wellen  otherwise  titlie. 
Wickham  aforesaid;  that  the  defendants  had  been  severaJly  occupiers  of  arable 
land  for  four  years  past,  and  had  ploughed  and  sowed  the  same  with  barley,  oats, 
tares,  &c.  and  carried  away  the  same  without  setting  out  the  tithes  thereof ; 
that  they  also  had  ewes  and  other  sheep,  which  had  lambs  and  wool,  and  seve- 
ral other  titheable  matters  and  things.    The  bill  therefore  prayed  to  be  relieved 
in  the  premises. 

The  defendant  stated,  that  at  Michaelmas,  1713,  he  held  a  farm  and  lands, 
part  of  which  lay  within  the  chapelry  of  Wickham,  and  the  rest  in  the  parish 
of  Plumstead  $  that  by  reason  of  the  scarcity  of  meadow  in  Wickham,  the* 
itahabitants  there  used  to  sow  tares,  and  cut  the  same  green  for  fother,  never 
intending  the  same  for  seed,  and  that  he  sowed  some  tarn  for  that  use,  and 
fothered  his  cattle  therewith ;  that  the  tithes  of  all  hay,  dover,  and  such 
fother  grass,  belongs  of  right  to  the  vicar  of  Plumstead,  who  supplies  the  cure 
of  the  chapel  of  Wickham,  to  whose  vicarage  the  diapel  bebngs,  and  the 
tithes  of  bay,  clover,  grass,  wool,  lambs,  and  all  other  small  tithes  whatsoever' 
arising  within  the  said  chapelry  of  East  Wickham,  and  parish  of  Plumstead, 

did 
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1715.        did  hdong  to,  and  time  <n]t  of  miiid  h«d  b^to  hdd  by  the  i4can  there ;  maA 
noDOftoir       he  set  fbr3i  aU  the  small  tithes  he  had  within  the  >  said  diapeliy,  which  he  said 
he  had  paid  to  the  vicar,  and  that  what  com  tithes  he  had  the  plaintiff  had 
taken,  excepting  only  the  tithes  of  the  said  tares. 

The  defendant  Webb  set  forth  that  the  present  vicar  of  Hnmstesd  let  all 
the  vicarial  tithes  of  East  Wickham  to  the  parishioners  and  inhahitanta  there, 
who  usually  sowed  peas  and  tares  for  fother,  which  they  cat  green  for  their 
eattle,  and  that  the  said  vicar  claimed  and  bad  always  enjojred  t&  tithes  of  all 
hay,  fother,  and  all  other  tithes,  except  corn  tithes,  arising  within  the  said 
chapelry ;  that  the  lessees  of  the  hospitiu  always  had  the  great  tithes  in  the  cha- 
pel^, but  not  the  tithes  of  hay  and  clover,  and  that  he  had  agreed  with  the 
vicar  for  all  the  tithe  demanded  by  the  bill,  for  all  the  tithes  of  hay,  grass, 
clover,  and  all  other  tithes  except  corn  j  and  he  set  forth  the  titheaUe  matters 
he  had. 

w  The  defendants  insisted  that  East  Wickham  vras  a  chapelry  annexed  to  the 
parish  of  Humstead,  and  that  the  other  tiihes  belonged  to  the  vicar  of  the  said 
parish,  with  whom  they  had  compounded,  and  not  to  the  plaintiff,  or  to  the 
governors  of  the  hospital,  or  to  their  lessees. 

The  plaintiff  replied  j  the  defendants  rejoined ;  and  witnesses  vrere  examined 
on  both  sides ;  and  the  cause  came  on  to  be  heard  on  the  fourteenth  day  of 
•  June  last ;  and  upon  reding  the  said  lease,  and  the  proofe  in  the  caose,-  it  was 
then  ordered  that  the  cause  should  stand  over,  that,  in>the  mean  time,  the  comt 
might  consider,  whether  the  tithes  of  tares,  cut  green  for  fother,  did  beloiig  to  the 
plaintiff,  or  to  the  vicar  of  Plumstead  -,  and  the  cause  now  coming  on  this  day. 

The  cdurt  declared  their  opinion,  that  the  tithes  of  the  defendant's  said  tares, 
<»it  green  and  used  for  fother,  belonged  to  the  plaintiff,  and  not  to  the  vicarof 
Plumstead. 

It  is  thereupon  ordered  and  decreed,  that  the  defendants  shall  acooont  with 
and  satisfy  the  plaintiff  for  the  value  of  the  tithes  of  the  tares  by  them  cat 
green  and  used  for  fother,  v^ch  the  defendants  respectively  had  within  Wel- 
ling and  East  Wickham,  in  1714^  with  costs,  except  for  the  examination  re- 
lating to  the  small  tithes,  for  which  the  defendants  are  to  have  coats,  and  it  b 
hereby  referred  to  the  deputy-remembrancer  to  take  the  said  accoonty  and  to 
tax  the  said  costs. 

Pursuant  to  which  order  the  deputy-remembrancer  made  hb  report,  dated 
the  fifteenth  of  Decem^  last,  and  upon  reading  the  said  order  and  report, 
there  not  being  any  exceptions  taken  thereto,  the  court  ratified  and  confirmed  the 
same,  and  ordered  that  the  defendant  SmiUi  do  forthwith  pay  to  the  plaintiff 
the  two  pounds  &ve  shillings,  so  reported  due  for  the  value  of  nine  acres  of 
tares  by  him  cut  green  in  1714,  and  that  the  defendant  Webb  do  pay  two 
shillings  and  six-pence  for  hb  tithes  of  an  acre  and  an  half  of  tares  cut  green 
as  aforesaid. — ID^cree  JBooA;.] 

It  was  resolved  by  the  three  barons,  contrd  Price,^  that  tares,  whether  green 
or  ripe,  are  a  great  tithe,  and  belonged  to  the  rector. — {^Bunbmy.'] 

John  Hodgson,  Lessee  of  the  Governors  of  Sir  John  Hopkin's  Hospital,  \,SmUL 

[  Plaintiff  as  impropriator  demands  tithes  of  com,  grain,  hay,  fother,  &c.  ia 
Welling  in  Kent.  Defendant  sowed  tares  and  cut  them  green  and  used  them  as 
fother  or  hay  amongst  his  cattle,  and  iusisted  that  the  tithe  of  hay,  clover,  and 
such  fother  grass  did  of  right  belong  to  the  vicar. 

The  cause  was  heard  the  twenty-third  of  June,  when  adjourned  over  to  the 
sittings,  and  that  in  the  mean  time,  the  court  would  consider  whether  the 
tithes  of  tares  cut  green  for  fother,  did  belong  to  the  plaintiff  or  the  vicar. 
Fourteenth  of  July,  the  court  declared  their  opinion  that  the  tithes  of  de- 
fendant's tares  cut  green  and  used  for  fother  did  belong  to  the  plaintiff  and 
not  to  the  vicar,  and  accordingly  directed  an  account. 

H.rl7l5.  An  account  having  been  taken,  report  confirmed,  and  payment 
decreed.  The  court  declaring  uiat  it  was  their  opinion  that  the  tithes  of  the 
defendant's  tares,  cut  green  and  used  for  fother,  did  belong  to  the  plaintiff, 

•  who 
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who  wtt  entitled  to  the  com  tithes^  and  not  to  the  vicar  who  was  entided  to        1715. 
the  hay  tithe.— [Hamave,']  ( I )  «odo»oii: 

{l)  This  is  copied  from  a  paper  inserted  at      and  is  anonyaioiii.    Eakfner,  howeTW,  ffwtu  sxitb 

the  end  of  No.  70.  in  the  Hargrare  collection,      It  u  firom  Dodd's  MSS. 


T.  1  Geo.    Scacc.    Spooner  v.  Head.  [2  Wood,  26.] 

Suffolk,  16th  July,  1715. 

THE  bill  stated,  that  the  plaintiff,  for  nineteen  years  past,  had  been  rector  A  cnstom  that 
of  the  perish  of  Aldham,  in  the  county  of  Sufrolki  and  was  entitled  to  the:  the  rector  of 
tithes  therein,  or  to  some  satisfaction  for  the  same 5  that  the  defendants  had  Aldham, inSaf- 
been  for  several  years  past  inhabitants  and  had  titheable  thipgs  therein ;  that  ^^^^^^ 
aU  the  defendants  occupied  meadow  and  pasture,  and  held  several  coppice  growing  on  a 
woods  and  wood  grounds,  and  had  yearly  felled  great  quantities  of  titiieable:  piece  of  wood- 
underwood,  and  had  kept  several  dry  and  unprofitable  cattle,  and  made  great  i^^»  containing 
profit  of  them,  and  had  other  titheable  things  of  considerable  vafaie,  but  did:  ^7^^!^ 
not  set  forth  thdr  tithes,  pretending  some  modus.    The  bill  therefore  prayed,-  theti^of 
they  might  set  forth  what  woods,  underwoods,  coppices,  and  land,  they  had  y  wood  felled  on 
the  value  thereof  j  the  wood  they  had  cut^  the  quantities,  and  values;  and  ancient  wood 
make  satisfEurtion  for  the  same.  grounds  In  the 

Hie  defendanto  confessed  the  plaintiff  to  be  rector  as  aforesaid ;  and  they  set  ^^'*™^'  ^ 
forth  the  quantities  and  values  ot  the  woods  they  held  and  had  felled;  and  said,  ^^^'^^^* 
that  they  had  compounded  with  the  plaintiff*s  lessee  for  the  tithes  of  them,  and 
other  tithes  due. 

The  defendant  Head  said,  that  the  woods  he  occupied  had  been  anciently, 
and  time  out  of  mind,  wood  ground  $  and  that  no  tithei^  were  payable  for  the 
same ;  for  that  there  was,  and  had  been,  a  certain  close  of  wood  ground  con- 
taining one  acre  and  a  half,  parcel  of  the  manor  of  Aldham  lying  in  Aldham 
parish,  next  to  a  certain  great  wood,  called  Smallbrook  Wood,  towards  the  east 
on  the  one  part,  and  a  dose  of  pasture,  called  Park  Field,  towards  the  south, 
on  the  other  piurt  $  and  that  the  plaintiff,  and  all  his  predecessors,  rectors  of  the 
said  parish,  time  out  of  mind,  had  been  accustomea  to  cut  down  in  the  said- 
close  of  wood  all  the  wood  growing  there,  as  often  as  they  pleased,  in  -foil  satiar. 
faction  and  discharge  of  m  tithes  of  wood  growing  upon  the  ancient  wood, 
grounds  within  the  said  parish. 

The  plaintiff  replied,  and  thereby  waived  all  the  rest  of  his  demands,  save 
qnly  a  satisfaction  for  the  vdues  of  the  tithes  of  wood. 

The  defendants  rejoined,  and  witnesses  were  examine  on  both  sides ;  and 
upon  reading  a  copy  of  a  record  out  of  the  common  pleas,  which  was  proved 
in  court  pursuant  to  order ;  and  on  hearing  what  could  be  aUeged  on  both 
sides^ 

The  court  directed  an  issue  to  try,  whether  the  acre  and  a  half  of  woodland 
mentioned  by  the  defendant  Head,  in  his  answer  to  have  been  had  and  taken 
in  full  satisfaction  and  discharge  of  all  tithes  of  wood  growing  upon  the  ancient 
wood  grounds  in  the  said  parish,  be  in  lieu  and  satisfaction  of  all  tithe-wood 
within  the  said  parish  of  Aldham,  or  hot  ? 

On  the  twelftn  of  February,  1716,  the  said  issue  was  ordered  to  be  taken 
pro  confeuo,  unless  cause  were  shewn  to  the  contrary ;  and  now  on  the  first  of 
July,  1717,  the  cause  coming  on  fcNr  further  directions. 

The  court,  upon  reading  Uie  said  orders,  and  no  counsel  attending  for  the 
plaintiff,  ordered  the  bill  to  be  dismissed,  with  costs,  to  be  taxed  by  the  deputy 
for  the  defendants. 

M.  2  Geo.    Scacc.     Sworder  v.  Bush.    [2  Wood,  29.] 
Hertfordshire,  14th  November,  1715. 

THE  bill  stated,  that  the  defendant,  for  one  year  past,  had  ploughed  and  ]|^|^i^*^y^ 
sowed,  in  «  common  field  called  Tassfield,  within  the  rectory  and  parish  ^jn^tH^riiSn 
of  Little  Hadham,  in  the  county  of  Hertford,  twenty  acres  of  land,  with  wheat,  ^  ^^i  ht^ 

bisriejr,  claimed  tldici 
under  a  parol  leaie,  the  bill  wu  dwmined,  with  ootta. 


IVSM. 
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1715.        hvAtj,  and  otiier  grain^  tnd  reaped  and  earzifid  awaj  the  same,  withonlsettng 
•woBMs      oat  the  tithes  thereof,  or  making  satisfiaction  to  the  piaintifi  for  the  same. 

The  plaintift  claimed  the  tiUies  under  a  pand  lease  thereof  made  to  them 
hy  W.  Stanley,  D  J>.  then  rector  of  the  parish. 

The  defendant  denied  that  he  had  phraghed  any  more  ground  in  Tassfield 
than  one  acre  and  a  half,  which  he  sowed  with  wheat,  and  one  acre  more  in 
an  endosare  adjpining  to  Tassfield,  which  he  had  likewise  sowed  with  wheat ; 
and  he  insisted,  that  he  had  caused  the  fuH  tithe  of  all  the  said  wheat  to  be 
dnly  aet  ooC  and  left  in  the  fidd ;  and  that  he  had  given  notaoe  to  the  pbdntiff 
to  fafech  the  same  away ;  and  tiiat  he  ought  not  to  make  satisfaction  for  what 
was  knt  by  €b»  plainlaF's  own  defadt. 

The  plwntHis  replied ;  the  defendant  rejmned ;  and  witnesses  were  ex- 
aonned  on  bodi  sides;  aad  the  came  was  setdown,  at  the  defendant*a  lefpaest, 
to  be  hfcnd  this  day,  when 

The  detfendaot's  counsel  insisted,  that  it  appeared  of  the  plaintiffs*  own 
slKwiDg,  by  their  bill,  that  they  daim  by  a  parol  lease }  which,  being  m  a 
caae  of  tithes,  is  void  in  law  3  so  that  the  plaiatifb  cannot  be  relieved  vpon 
tfadrbitt. 

And,  after  debate  of  the  matter. 

It  is  ordered  and  adjudged  by  the  court,  that  the  bill  be  dismissed  with  eosts. 

Tvo.  BrKT,      Ro.  PaicB,      J.  Mohtasvil 

M.  12  Geo.   Scacc.    Johnson  v%  LatosoH:    [2  Wood,  31. J 
Northumberland,  5d»  December,  1715. 


Tithes  decreed  npHE  bill  stated,  tibat  the  Bishop  ef  Caxitsl^  being  seised  of  a  moiety  of 
where  tbe  de-  X  f^  com  tithes,  in  the  parish  of  St.  Nichohis,  in  Newcasde^npcm-Tyiie, 
a^s'l^m'^t  ^^>  ^^^^  ^^^  ^^  twenty-fifth  of  July,  1712,  deimse  the  same  to  the 
the  com  tithes  pl«ntnF,  J.  Johnson,  for  twenty-one  years^  at  ten  guineas  a^year ;  that  the 
were  to  he  lodg-  dean  and  chapter  of  CarUsk,  being  seised  of  the  other  moiety  of  the  said  tithes, 
edbytbefann-  did,  by  lease  dated  ihe  tweirtT-third  of  the  said  Jtdy,  demise  the  same  to  the 
Wds  and  there  ^^^  ^'  Johnson,  ibr  the  like  term,  at  eleven  pounds  a-year ;  that  ^  and 
thresh^,  kcT^  ^'  «^1^B^  held  and  enjoyed  the  said  tithes  till  July,  1714,  when,  for  a  msin- 
and  the  straw  Me  censideration,  he  conireyed  the  tithes  of  the  township  <^  Cramlingtoo, 
left  for  their  use.  part  of  the  said  parish,  to  the  other  plaintiflfe,  whereby  they  also  became  enti« 

lied  to,  and  ought  to  have  had  and  received,  tiie  com  tithes  arising  in  the  said 
township;  that  the  defendants,  in  1714,  held  several  lands  tmd  tenements 
within  the  sa«l  township,  on  which  they  had  com  and  giun,  the  tithes  of 
whidi  they  ought  to  ha^  paid  in  kind,  or  made  some  satis&ction  for  the  sam^ 
but  whf  di  they  reivsed  to  do  snder  senreral  pretences.  The  bill,  therefore, 
prayed  an  account  and  satisfiaction  for  the  said  tithes,  and  that  the  plamtifti 
might  have  a  way  to  cany  ^eir  tithes  off  the  lands. 

'  The  defendants.  Hall  and  others,  by  their  answer  eonfessed,  that  daring  the 
said  year  they,  aft  tenants  to  the  defendant  Lawson,  hdd  and  occupied  arable 
land  in  the  said  township,  on  whl<^  they  had  growing  com  and  grain,  die 
tithes  of  which  they  believed  the  plaintiffs  were  entitled  to  in  kind,  md  Which 
they  said  they  had  folly  set  forth.  And  all  the  defendants  confessed,  that  Uiey 
had  refosed  to  let  the  pldntiff  have  a  way  to  cuiy  the  same  from  off  the  lands, 
it  being  the  custom  within  the  said  township  of  Cramlmgton,  that  the  pto- 
prieters  er  fanners  of  the  said  com  tithes  in  Cramlington,  on  notice  given  to 
the  occupiers  of  lands  there,  at  proper  times  of  tithing,  did  tithe  Uie  several 
torts  of  com  and  grain  then  standing ;  and  when  it  was  seasonable  to  lead 
away  the  same,  the  owner  or  tenant  of  ^le  land  from  whence  they  were  to  be 
taken,  provided  one,  or  as  many  draughts  as  vrere  necessary,  and  a  man  to 
each  draught  3  and  the  owners  or  fanners  of  the  tithes  provided  another  man 
to  each  draught,  which  they  loaded  with  the  tithe  com,  and  whidi  was  led 
to  the  yard  or  garth  of  the  tenant  of  the  lands  whence  it~was  taken,  aMi 
there  was  inned  and  stacked,  and  the  tenaot  of  theland  covered  it  with  his  own 
straw  i  and  that  when  it  was  to  be  threshed,  the  owner  or  farmer  of  the  tithea 
had  tbe  use  of  Aie  tenant's  born  to  thresh  it  in,  and  of  his  winding  doths  and 
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sieTes  fbr  dresflBUg  it,  and  the  straw  was  left  to  ikt  said  ienant  of  the  lands;         17i5* 
who  claimed  it  as  his  due,  aod  ei^oyed  it  acooidingly  -,  and  Ihey  insisted  that      mminsoii 
the  com  tithes  within  the  said  town^ip  woe  never  paid  in  any  other  mauief 
than  according  to  Che  said  custom. 

The  plaint^B  replied  3  the  defendants  rejoined ;  and  witnesses  were  ex* 
amined  on  hoth  sides ;  and  upon  reading  the  defieaodants*  answer. 

It  is  ordered  by  the  court,  that  the  defendants  do  acoomit  with  and  pay  to 
the  plaintifis  for  the  value  of  the  tithe*oom  and  gnda  which  grew  on  their 
lands  in  the  said  township  of  Cramlington,  in  ]714  $  which  aooount  is  to  be 
taken  by  the  deputy-remembrancer,  who  is  to  report  the  same. 

And  it  is  furmer  ordered,  &at  die  defeodaoits  do  set  out  and  appoint  a  good 
and  ooBveBieat  way  for  the  said  plaintiffs,  and  the  owners  and  firiners  for  the 
time  being,  of  the  oom-tithes  within  the  said  town^p,  their  servants  and 
agents  to  fetch  and  carry  away  the  tithes  of  the  com  and  grain  which  shall 
for  the  fvtwe  arise  and  grow  dae  from  end  npoQ  their  said  lands  within  the 
said  towndbip  of  Cramlington. 

In  pursuance  of  the  sud  order,  the  deputy-remembranoer  made  his  ^report, 
dated  ihe  eighth  day  of  BCarch  last ;  and  upon  reading  the  said  order  and  re- 
port without  exceptioiis. 

It  is  ordered  by  the  court,  on  the  seventh  of  May,  1716,  that  the  said  report 
be  ratified  and  confirmed,  and  that  die  said  defendants  do  severally  pay  to  the 
said  plaintifi'  the  several  sums  so  reported  doe. 

Tho.  Bubt^      Ro.  Peice,      Ja.  Mosttagxts. 


M.    £  Geo.    Scacc.     Newton  v.  Bird,    [2  Wood,  33.] 

Surry,  6th  December,  1715. 

THE  {daintiff  Newton  and  his  wife  filed  their  bill  against  John  Bisd,  clerk.  Where  the  rec- 
vicar  of  Riegate,  stating,  that  Edward  the  Siith,  m  right  of  his  crown,  ^^^  was  entitled 
and  by  virtue  of  one  or  more  acts  of  parliament  for  the  dissolution  of  reUgions  ^^^f  com 
houses  and  the  vesting  of  their  estates  in  the  Crown,  was  seised  in  fee  of  and  grain,  hny, 
in  the  rectory  and  church  of  Riegate,  in  the  county  of  Sorry,  and  the  adyow«  peas  and  beans, 
sen,  donation,  and  right  of  patronage  of  the  vicarage  of  the  said  church,  with  it  was  held  that 
the  appurtenances,  late  belonging  to  the  monastery  or  priory  of  Saint  Mary  ^^y^j^'^th 
Overy,  in  the  said  county;  and  that  he,  by  his  letters-patent,  dated  the  seven*  ^p^|^  ^    ^ 
teenth  of  Heoember,  in  the  sixth  year  of  his  reign,  m  consideration  of  four  beaos  gathered 
hundred  and  fifty-dght  pounds,  four  diillings,  paid  to  Sir  Edward  Peckham^  green  and  sold 
te>  his  Mi^esty^s  use,  by  J.  Skinner,  did  grant  to  J.  Skinner  the  said  rectory  >«  the  pods,  and 
and  church  of  Riegate,  and  the  advowson  and  right  of  patronage  of  the  said  ®^^^<j*j^', 
vicarage,  with  the  appurtenances,  and  also  all  the  tithes  of  com,  grain,  wood,  F  ^^^q,  ^^ 
hoy,  and  all  other  tithes,  of  whatsoever  sort,  kind,  or  nature,  growing,  &c.  in  orchards,  and  to 
the  parish,  fields,  and  hamlets  of  Riegate,  and  elsewhere,  in  the  sttd  county,  the  hay  of  pvt 
to  the  said  rectory  and  churdi  ihentofotie  belonging,  or  accepted  or  reputed  as  o^  ^^  ^^  i° 
part,  parcel,  or  member  thereof,  in  as  large  and  ample  a  manner  as  tfa«  last  or  ^hich  Uie'^car 
any  former  prior  or  priors  of  St.  Mary  Overy  had  held  and  enjoyed  the  same,  y^^  always  re- 
to  hold  to  him,  his  heirs  and  assigns  for  ever;  that,  by  virtue  thereof,  the'  ceiyed  and  en- 
said  J.  Skinner  entered,  and  was  seised  of  the  said  rectory  and  premises,  and  joyed, 
the  same,  by  several  descents  and  mesne  conveyances,  came  tcr  and  were  vested 
in  Roger  James,  who  became  seiaed  thereof;  that  he  and  his  tenants  enjoyed 
the  said  messuages  and  lands  so  settled,  ti^e  free,  and  also  took  and  enjoyed 
all  the  tithes  of  com,  grain,  hay,  peas,  beans,  hops,  flax,  turnips,  and  other 
roots,  and  all  other  tkhes  ariong  on  that  part  of  the  said  parish  so  vested  in 
him ;  that  after  his  death,  the  sud  rectory,  tithes,  and  premises,  became  and 
were  legally  vested  in  the  plaintifls,  who  ought  to  enjoy  the  same  tithe  free,: 
and  not  pay  any  tithes  to  the  said  vicar,  but  ought  to  receive  the  tithes  apper* 
twining  to  the  Isaid  rectcxy,  as  their  prodecessors,  the  fonner  owners  of  the  said 
rectory,  had  done;  that  the  defendant  was,  about  five  years  ago,  presented  to 
the  said  vicarage,  and  had  demanded  frnir'the  landholders  of  the  said  parish, 

and 
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and  from  the  serend  tenants  and  occupiers  of  the  messuages  and  lands  belong- 
hig  to  the  said  rectory,  the  tithe  or  tenth  jpart  of  their  com,  gndn,  and  hay, 
and  their  small  tithes ;  but  that  the  same  aid  of  right  belong  to  the  rectory. 
The  bill  therefore  prayed,  that  the  defendant  might  set  forth  what  tithes  and 
tithed[>le  matters  were  by  him  pretended  to  belong  to  the  Ticarage,  and  what 
tithes  and  dues^  belonging  to  the  rectory,  he  had  received  ^  and  that  the  plain- 
tifis  might  be  quieted  in  die  enjoyment  of  their  just  rights. 

The  defendant  said,  that  he  believed  that  there  were  such  letters-patent  of 
the  rectory,  as  mentioned  in  the  bill ;  but  to  whom  the  said  rectory  was  granted 
he  knew  not ;  but  that  Roger  James  the  elder,  by  mesne  conveyances,  descent, 
or  otherwise,  was  legally  entitled  to,  and  possessed  of  the  said  rectcHy  and  pre- 
mises ;  and  that  he  and  his  predecessors,  owners  of  the  said  rectory,  did  and 
ought  to  take  and  enjoy  the  tithes  of  dl  com,  grain,  hay,  peas,  and  beans 
arising  in  the  said  parish  belonging  to  the  rectory,  except  of  such  peas  and 
beans  as  were  podded  and  gathered  from  the  stems  and  stalks  by  gardeners  and 
others^  and  by  them  vended  and  uttered  green  in  the  pods,  and  excepting  sndi 
com,  grain,  peas,  and  beans,  as  were  planted  in  gardens  and  orchanis,  whidi 
always  belonged  to  and  veere  received  by  the  vicars,  and  except  the  tithe  of  hay 
growing  on  lands  in  the  west  end  of  the  parish,  cdled  the  Moores,  which  had 
been  ahrays  enjoyed  by  the  vicar  as  his  rights  and  also  the  tithe  of  hay  and 
grass  growing  on  a  dose  of  about  two  acres,  lying  near  a  farm  called  CoUey; 
all  which  excepted  tithes  he  said  he  had  received  since  he  became  vicar,  and 
insisted  on  his  right  to  the  same.  He  also  stated  an  agreement  between  his 
predecessors  and  the  impropriators  for  the  tithe  of  hops,  and  that  in  lien  there- 
of th^  had  yielded  and  allowed  to  him  the  duties  for  burials  in  the  chancel, 
and  uso  forty  shillings  a  year  for  all  offerings  and  dues ;  and  denied  that  it 
was  binding  upon  hkn;  and  he  insisted  upon  the  tithes  of  hops,  wool,  flax, 
turnips^  all  other  roots,  herbage,  agistment  of  unprofitable  cattle,  and  all  other 
vicand,  small,  and  predial  tithes,  profits,  commodities,  and  advantages,  as  of 
right  belonging  to  the  vicar,  and  payable  to  him.  He  also  insisted,  that  the 
plau|tiff*s  messuages  and  lands  belonging  to  the  rectory,  when  in  the  occupa- 
tion of  tenants  or  lessees^  were  not  except  from,  but  Uable  to,  the  payment  of 
tithes  j  and,  claiming  right  thereto^  averred,  that  they  had  not  been  paid  to 
him  since  he  had  hem  vicar. 

The  plaintifis  replied;  the  defendant  rejoined;  and  witnesses  were  exa^ 
mined ;  and  upon  reading  the  proofs ;  the  endowment  of  the  vicarage  of  Rie- 
gate,  made  in  the  twenty-sixUi  year  of  Henry  the  Eighth ;  the  agreement 
made  between  the  plaintiff's  ancestor  and  K.  James  and  A.  Cranston  the  late 
vicar;  and  on  long  debate  of  the  matter  by  counsel  on  both  sides. 

The  court  declared,  that  the  tithes  of  peas  and  beans  set  and  sown  in  the 
fields  belonged  to  the  plaintifb,  as  owners  of  the  rectory. 

As  to  the  right  to  the  tithes  of  turnips,  carrots,  and  other  roots  sown  in  die 
fields,  the  court  directed  a  trial  at  law  to  be  brought  by  the  plaintiflb  against 
the  defendant,  wherein  the  issue  to  be  tried  should  be, ''  Whether  the  tithes  of 
turnips,  carrots,  and  other  roots  sown  in  the  fields,  and  the  tithe  of  hops,  do 
belong  to  the  vicar  of  Riegate,  or  not  V* 

And  as  to  the  tithe  of  &e  lands  called  the  Moores,  alleged  to  have  been 
joyed  by  the  vicars  of  the  parish,  and  of  the  dose  containing  about  two 
near  Colley  Farm,  and  other  the  matters  in  the  bill  mentioned,  the  bill  was 
missed. 

But  the  consideration  of  costs  was  reserved  to  the  court  till  the  further  hear- 
ing of  the  cause  upon  the  equity  reserved. 

On  the  fourteenth  of  June,  1716,  the  decree  of  the  sixth  of  December,  1715, 
and  the  postea  was  read,  and  the  bill  as  to  the  tithe  of  hops  was  dlBmissed ;  hot 
as  to  all  the  other  things,  the  tithes  of  peas  and  beans  sovm  in  the  fields  and 
gathered  green  or  otherwise  having  been  before  decreed,  the  court  declared 
Uiat  the  tithes  belonged  to  the  rector,  and^ordered  the  same  accordingly;  bat 
without  costs.  The  <Lefendant  to  have  his  costs  for  the  trial  at  law  respecting 
the  tithes  of  hops. 

H.  2 


TITHE  CASES.  721 

H.  2  Geo.    Scacc.     Swatman  v.  Bonner.     [2  Wood,  35.]  1716. 

Suffolk,  6th  February,  1715.  ^-•^/-^ 

^I^HE  bill  ^ated,  that  the  plaintiff,  for  four  years  past,  had  been  farmer  or  A  cuitom  al« 
-*•    occupier  of  the  parsonage  or  impropriated  vicarage  and  tithes  of  the  ^^S^^  ^o  W  ^'■ 
several  parishes  within  the  borough  of  Dunwich,  in  the  county  of  Suffolk,  and  ^eu^^ii^of" 
the  liberties  and  titheable  places  thereof,  by  an  agreement  made  with  Sir  R.  ^|  ^^^^  caught 
Kemp,  Bart,  the  present  impropriator  thereof,  at  eighty  pounds  a  year  $  that  be  therein* 
was  thereby  obliged  to  provide  an  able  minister,  and  to  allow  him  thirteen 
pounds  a  year  to  perform  all  divine  services  there;  and  that  therefore  he  be- 
came entitled  to  take  of  the  inhabitants  all  and  all  manner  of  tithes,  great  and 
smaU,  payable  to  the  impropriator ;  that  the  defendants,  during  the  said  term, 
occupied  and  farmed  divers  messuages,  lands,  tenements,  meadows,  and  pas  • 
ture  grounds,  within  the  borough,  from  whence  they  derived  great  quantities 
of  corn,  turnips,  hay,  hemp,  flax,  and  other  matters,  for  which  tithes  ought  to 
have  been  paid  3  that  they  had  fed  and  brought  up  cows,  calves,  sheep,  lambs, 
pigSj  geese,  and  other  fowls,  the  tithes  whereof  were  due  to  the  plaintiff,  but 
which  they  had  refused  to  set  out,  or  to  make  any  satisfaction  for  the  same. 
The  bill  therefore  prayed  a  discovery  of  the  quantities,  qualities,  and  values, 
and  a  recompense  for  the  same. 

The  defendant  Bonner  said,  it  might  be  true  that  the  plaintiff  was  farmer  or 
occupier  of  the  said  tithes  by  agreement,  and  entitled  to  the  tithes  as  stated  in 
the  bill ',  and  he  stated,  that  he  had  a  house  and  about  a  rood  of  ground  in  the 
said  town  of  three  pounds,  ten  shillings  a  year,  and  had  paid  all  tithes  due,  to 
the  year  1712,  for  which  he  had  the  plaintiff* s  receipts  to  the  end  of  the  year 
171 1 3  that  in  the  year  1712  he  had  used  two  fishing-boats,  whereby  he  caught 
several  lasts  of  sprats  and  some  of  white  herrings;  and  that  there  was  a  cus- 
tom to  pay  to  the  impropriator  five  shillings  a  boat,  in  lieu  of  all  tithe  fish 
caught  therein,  which  tithe  he  had  paid  to  the  plaintiff  for  the  whole  of  the 
year  1712;  that  in  the  said  year  he  had  growing  in  the  said  borough  four  acres 
of  turnips,  (two  whereof  he  sold  at  forty  shiUings,)  which  were  not  drawn, 
but  fed  upon  the  ground  vrith  milch  cattle,  and  the  other  two  acres  he  fed  with 
his  own  milch  cattle;  for  which  turnips  the  plaintiff  demanded  eight  shillings, 
and  also  four-pence  for  Easter  offerings,  which  he  was  ready  to  pay  to  him  3 
and  he  denied,  that  he  had  any  titheable  matters,  or  any  cattle  or  other  things 
fed  in  the  Town  Marsh  for  or  in  respect  of  any  messuages,  lands,  or  tenements 
in  Dunwich  aforesaid  for  the  said  year,  other  than  already  set  forth. 

The  plaintiff  replied;  the  defendant  rejoined;  and  several  witnesses  were 
examined  on  the  part  of  the  plaintiff;  and  upon  opening  the  biU,  and  reading 
an  affidavit  of  the  service  of  the  subpcsna  to  bear  judgment,  and  on  reading  the 
answer,  and  no  counsel  appearing  for  the  defendant. 

It  is  ordered  by  the  court,  that  the  defendant  do  account  with  the  plaintiff 
for  the  value  of  all  manner  of  great  and  small  tithes  by  him  had  and  arising 
within  the  said  borough  and  the  titheable  places  thereof,  and  for  all  fish  by  him 
had  and  taken  during  the  time  in  the  bill  mentioned ;  and  it  is  referred  to  the 
deputy-remembrancer  to  take  the  account,  unless  cause  be  shewn  to  the  con- 
trary; the  said  defendant  first  paying  five  pounds  costs  before  he  can  be 
heard. 


H.  Q,  Geo.     Scacc. 
Benson  v.  Watkins.     [Bunb.  10.]     2  Wood,  56.     2Gw.  612. 

"DILL  by  an  impropriate  rector  for  tithes;  defendant  insists  upon  several  ModusetotSi. 
-*-*  moduses,  viz,  five  shillings  per  acre  for  wheat  and  rye ;  four  shillings  per  pc'  "re  for 
acre  for  summer  com;  three  shillings  per  acre  for  meadow,  &c.     The  court  winter  com,  and 
disallowed  these  moduses,  and  decreed  the  defendant  to  account,  they  being  too  gammer  com,** 
rank,  and  too  near  the  value  of  the  land,  especially  when  these  moduses  were  and  St.  per 
supposed  to  commence  when  the  land  was  at  a  much  less  value,  and  the  money  acre  for  meadow, 
yOL.  I,  z  z  at  too  rank. 
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at  a  much  greater.  It  was  said  in  this  case^  that  the  otily  difference  between  a 
modus  and  a  composition  is^  that  the  first  is  time  out  of  mind,  and  the  last  only 
a  late  agreement.  AU  the  garden  ground  in  England  shall  pay  tithes  for  dif- 
ferent crops;  turnips,  when  they  are  pulled  ought  to  pay  tithes,  though  Deier 
AmoduTis      SO  often  sowed,  and  though  upon  the  same  land.    Tithes  of  aftermath  shall  be 

timeoutofimnd,  paid,  but  not  tithes  of  after-pasture,  unless  by  custom.    But  qucsre  de  lesfontt 

andacoroposi-    darr€in.(\) 

tion  only  a  late 

agreement.  (1)  Mr.  Owiliim  obserres  that  it  does  not  appear  from  the  Deci«e  Book,  that  these  t«ohit 

points  could  haw  been  agitated* 


Tr.  2  Geo.     Scacc. 
Jyde  V.  Flower.    [Banb.  7.    2  Wood,  76.]    2  Gw.  6l3. 

It  was  objected  A  VICAR  preferred  his  bill  for  tithe-herbage  and  small  tithes;  itwasob- 
that  a  Ticar  -^^  jected  for  the  defendant,  that  tithes  for  the  depasturing  of  barren  and  im- 
qogbt  to  shew    profitable  cattle  may  be  due  of  common  right,  but  not  to  the  vicar;  therefbreit 

of  tithe  ofher^.  ^^^  ^P^'^  ^^  ^  ^^^^  ^^^^  ^^  ^^  endowed  of  it,  or  at  least  that  it  had  heen 
hage,  or  that  he  usually  received  by  the  vicar,  which  would  be  an  evidence  of  an  eodowmeDt: 
had  usually  re-  as  to  the  tithe  of  meadow  ground  that  has  been  mowed,  of  which  theiicarhM 
ceived  it;  but  as  had  th^  titbe^  and  after  it  is  depastured  by  unprofitable  cattle^  there  is  no  tithe 
^iSfsmlu'^*  due  for  that.  Note ;  The  copy  of  the  Valor  Beneficiorum  (which  was  taken  by 
tithes'was  aAer-  commission  in  the  reign  of  Hcnrv  VIII.)  was  produced,  and  it  did  Dot  appear 
wards  produced,  that  this  demand  of  the  plaintiff  was  mentioned  there  among  the  other  small 
the  pouit  was      tithes.    Lord  Chief  Baron  Bury  and  Mountagcte  contra  Pbice,  that  tbe  bill 

not  determined,  should  be  dismissed. 

No  tithe  IS 
due  for  the  herbage  of  unprofitable  cattle  fed  upon  land  mowed,  of  which  tithe  has  been  paid.    Tbe  Vakr  Bat 
fieiorum  taken  in  Che  reign  of  Henry  VIIL  is  not  conclasive. 

An  objection,  N".  B,  It  was  <A>jected  to  an  evidence^  that  he  had  the  inheritance  of  lands 
that  a  witness  within  the  parish^  (though  he  was  not  an  inhabitant^  and  the  lands  were  ia  tbe 
has  the  inherit-  hands  of  a  tenant^)  and  therefore  his  evidence  would  be  to  discharge  the  in- 
thcDarishVin"'  ^^'*^ce  of  the  lands  of  the  tithes ;  which  would  be  such  an  advantage  to  him 
the  hands  of  a  ^  ^  render  him  not  iiidifferent:  but  notwithstanding  this  objectioD,  vhkl 
tenant)  onlj  goes  only  to  the  credit  of  a  witness,  he  was  admitted  to  be  read, 
goes  to  his  ere-  Mr.  Forte scuE  Aland  being  made  a  baron,  this  cause  was  reheard  July 
"*'•  17,  1717,  and  then  the  plaintiff  produced  the  endowment  of  the  vicar  by  Ai 

de^n  and  chapter  of  York,  whereby  the  vicar  is  endowed  de  ommbus  d  mn- 
modis  minutis  dedmis  qtdbuscunque:  and  as  to  the  Valor  Benefidomm,  it  vis 
said  that  there  were  other  tithes  not  mentioned  in  that  book^  which  the  defend- 
ants themselves  admit  belonged  to  the  vicar;  and  by  the  opinion  of  thefonr 
barons^  the  defendants  were  decreed  to  account  with  costs. — [^Bunbury.] 
• 

The  bill  stated,  that  ev^  since  June,,  1710,  the  plaintiff  had  been  vicar  of 
Sturton,  in  the  county  of  Nottingham,  and  was  entitled  to  all  small  tithes,  aod 
particularly  to  the  tithes  of  barren,  dry,  and  unprofitable  cattle,  bred,  fed,  or 
depastured  within  the  said  parish,  and  to  all  monies  payable  for,  or  in  reqiect, 
or  in  lieu  thereof,  or  for  or  in  respect  of  the  herbage  by  them  eaten ;  that  the 
defendant  during  the  said  time  had  occupied  several  acres  of  pasture  and  mea- 
dow ground,  in  inclosures,  the  yearly  pasturage  tithes  of  which  were  worth 
ten  pounds,  and  that  he  had  stocked  and  enjoyed  a  conmion  of  pasture  for  forty 
great  beasts  in  two  large  pastures,  called  Cow  Pasture  and  Horse  Pasture,  tbe 
pasturage  of  which  was  worth  ten  pounds,  and  the  tithe  twenty  shillingB;  that 
he  had  also  eighty  beast  gates  in  two  great  meadows  or  pasture  grounds,  calkd 
the  Upper  Ing  and  the  Out  Ing,  each  of  which  gates  was  worth  five  shilfinp* 
year;  that  the  whole  was  worth  twenty  pounds,  and  die  pasturage  thereof 
forty  shillings;  that  he  also  did  yearly  keep  and  depasture  in  the  said  closes, 
commons  and  gates,  a  number  of  barren,  dry  and  unprofitable  cattle,  xe. 
yeariing  calves,  two  year  old  calves,  three  year  old  barren  heifers,  three  yar 
old  steers,  oxen,  bullocks  and  barren  fatted  cows,  and  also  colts^  horses,  maits 
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and  geldlngiB^  not  bred  or  kepi  either  for  the  plough  or  the  pail,  or  lued  or  em-  1 7 16. 
ployed  for  those  purposes  withii)  the  said  parish^  the  tithes  whereof  were  worth 
eighteen  pounds^  and  for  which  the  plaintiff  ought  to  have  been  answered  two 
shillings  m  the  pounds  according  to  the  yearly  value  of  the  said  closes  and 
gates,  or  at  least  of  the  grass  eaten  by  such  unjn-ofitable  cattle;  but  that  the 
defendant  conceals,  and  refuses  to  pay  for  the  same.  The  bill  therefore  prayed 
that  the  defendant  might  account  for  the  tithes  aforesaid  for  four  years^  or 
make  him  some  recompense  for  the  same. 

The  defendant  admitted  the  plaintiff  to  be  vicar  of  Sturton ;  and  said  that 
there  was  an  augmentation  of 'forty  pounds  a  year  reserved  and  made  payable  to 
the  vicar  by  the  dean  and  chapter  of  York's  lease  of  the  parsonage  and-  tithes 
of  Sturton  aforesaid,  by  means  whereof  the  plaintiff  had  a  sufficient  mainte- 
nance; that  he  knew  not  whether  the  vicar  was  endowed  with,  or  entitled  to,  all 
small  tithes ;  but  he  admitted  that  he  had,  during  his  time,  received  the  tithes 
of  lamb  and  wool,  and  other  small  tithes }  one  penny  for  every  strop  milch 
cow;  two-pence  for  every  new  bared  milch  cow  with  the  calf;  and  one  penny 
for  every  foal.    He  denied  that  the  vicars  of  the  said  parish  had  ever  received 
any  manner  of  tithe,  modw  or  satisfaction  for  any  barren,  dry  and  unprofitable 
cattle,  or  of  the  herbage  by  them  eaten,  save  only  what  the  present  vicar  had, 
within  three  vears  last  past,  prevailed  on  some  of  the  parishioners  to  pay.     He 
owned  that  ne  had  been  tenant,  for  the  four  years  m^the  bill  mentioned,  of 
twelve  closes  of  meadow  and  pasture,  two-thirds  whereof,  one  year  with  ano- 
ther, had  been  mowed,  and  the  other  third  depastured ;  that  the  cow  pasture 
and  horse  pasture  are  commons  belonging  to  the  houses  in  the  said  parish,  for 
all  manner  of  cattle  sans  nombre,  at  aU  dme  in  the  year,  excepting  between 
May  day  and  Midsummer  day,  in  which  time  the  eow  pasture  is  kept  onTy  for 
homed  great  cattle;  and  he  insisted  that  there  never  bad  been  any  tithe  paid 
for  the  herbage  of  unprofitable  cattle,  save  as  above;  and  that  the  soaall  tithes 
of  lamb  and  wool,  &c.  had  been  usually  paid  to  the  vicar  in  full  satisfaction  of 
all  tithes.     He  averred  that  the  Upper  Ing  and  the  Out  Ing  are  yearly  mowed 
for  hay,  and  the  tithe  paid  in  kind  to  the  lessee  of  the  parsonage ;  that  after 
the  hay  is  got  it  is  eaten  in  common  by  all  the  inhabitants,  having  common 
right,  whe&er  they  have  meadow  there  or  not;  that  he  rents  thirty-six  acres 
therein  ;  and  he  insisted  that  he  ought  not  to  pay  any  tithes  for  the  pasturage 
of  the  aftermath,  as  that  would  be  paying  two  distinct  tithes  in  one  year  for 
one  and  the  same  thing.    He  set  forth  the  quantity  of  land  he  held,  and  the 
luunber  of  cattle  he  possessed;  but  said  that  be  knew  not  tiie  exact  value  of 
them  for  each  year,  but  believed  that  the  number  of  his  profitable  cattle  ex- 
ceeded the  number  of  his  unprofitable  cattle,  but  that  they  had  been  so  pro- 
miscuously kept  he  could  not  compute  the  value  of  the  grass  and  herbage  eaten 
by  his  unprofitable  cattle;  but  he  said  that  they  had  been  more  frequently  kept 
with  hay  and  winter  food  than  depastured  on  pasture  ground;  and  he  insisted 
that  as  there  never  had  been  any  such  tithe  demanded  till  within  three  years 
past,  it  ought  not  of  right  to  be  paid. 

The  plaintiff  replied ;  the  defendant  rejoined;  and  witnesses  were  examined 
on  both  sides;  and  on  reading  the  answer,  and  the  counterpart  of  the  leasp 
from  the  dean  and  chapter  of  York,  impropriators  of  Sturton,  dated  the  second 
of  December,  in  the  thirty-second  year  of  Charles  the  Second;  also^n  andent 
book  from  the  register  of  the  dean  and  chapter  of  York  of  the  first  presentation 
and  endowment  to  the  vicarage  of  Sturton  in  the  Clay,  in  which  presentation 
and  endovnnent  the  said  town  of  Sturton  is  called  by  the  name  of  Straton^ 
otherwise  Stretton  In  the  Clay,  and  which  is  dated  the  thirtieth  of  June,  1460; 
also  a  book  from  the  first  fruits  office,  entitled  Valor  Bene/fcHm;  and  abo  on 
reading  several  depositions  taken  in  the  cause;  and  on  full  debate  of  the 
matter; 

The  court  declared  that  tithes  in  kind  are  due,  and  ought  to  be  paid  to  the 
vicar  of  Sturton,  for  all  dry,  barren  and  unprofitable  cattle,  bred,  fed  or  de- 
pastured within  the  said  parish  of  Sturton,  other  than  on  the  after-grass  of 
such  grounds  within  the  said  parish  as  are  occupied  by  persons  inhabiting  with- 
in the  said  parish^  and  annually  laid  up  for  hay,  and  whereof  tithe-hay  in  kind 

zz  2  is 
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is  or  ought  to  be  paid  to  the  impropriators  of  Sturton  aforesaid^  their  lessee  or 
under-tenants. 

It  is  thereupon  ordered  by  the  court,  that  the  defendant  shall  account  with, 
and  pay  to,  the  plaintiff,  all  the  tithes  due  and  in  arrear  for  his  dry,  barren  and 
unprofitable  cattle,  bred^  fed  or  depastured  upon  any  grounds  within  tlfe  parish, 
other  than  in  the  aftermath  or  aftergrass  of  such  grounds  which  he  has  anna- 
ally  meadowed  there,  and  whereof  tithe-hay  has,  or  ought  to  have  been,  paid  in 
kind  to  the  impropriators  or  their  tenants  for  the  time  demanded  by  the  bill ; 
and  it  is  referred  to  the  deputy-remembrancer  to  take  the  said  account.  And  it 
is  further  ordered,  that  the  defendant  shall  pay  to  the  plaintiff  his  costs  of  this 
suit,  to  be  taxed  by  the  said  deputy-remembrancer. 

Pursuant  to  which  order  the  said  deputy  made  his  report,  dated  the  sixth  of 
May  instant  3  and  on  reading  the  decree  and  report,  and  no  exceptions  being 
filed  thereto. 

It  is  ordered  by  the  court,  on  the  fifteenth  of  May,  1718,  that  the  report  be, 
and  the  same  is  hereby,  ratified  and  confirmed ;  and  that  the  defendant  do  forth- 
with pay  to  the  said  plaintiff  the  sum  of  four  pounds,  so  reported  due  for  the 
tithes  of  dry,  barren  and  unprofitable  cattle,  bred,  fed  or  depastured  upon  the 
grounds  within  the  said  parish  of  Sturton  for  the  time  demanded  by  the  bill, 
with  his  subsequent  costs^  to  be  taxed  by  the  said  deputy-remembrancer. 

The  Court  full. — [^Decree  Booib.] 


Tr.  2  Geo.     Scacc.     Hacks  v.  Phelps.    [Bunb,  8.] 

TT  was  said,  that  if  a  man  libel  in  the  spiritual  court  for  tithes  in  kind,  and 
-'-  the  defendant  in  that  court  plead  a  modus,  and  the  spiritual  court  refuse 
that  plea,  a  prohibition  shall  go :  a  man  may  libel  below  for  a  modas,  or  for 

and  refused,  a    tithes  due  by  custom  J  but  if  the  modus  or  custom  be  denied,  the  spiritual  court 

S'milnmayliL'i  cannot  proceed. 

there  for  a  modus,  or  for  tithes  dae  by  costom;  but  if  the  ntodui  or  costom  be  denied,  prohibition  will  fie. 


If  a  modt^s  be 
pleaded  in  the 
spiritual  court. 


Tr.  2  Geo.     Scacc.     Panchard  v.  Free.    [2  Wood,  43.] 

Suffolk,  6th  July,  1716. 

The  defendant  ^T^HE  plaintiff,  as  rector  of  the  parish  and  parish-church  of  Hasketon,  in  the 
standing  out  all  X  county  of  Suffolk,  stated,  that  for  thirty  years  past  he  had  been  rector  of 
Seing'read  three  *^^  said  parish,  and  entitled  to  receive  all  the  great  and  small  tithes,  and  all 
times,  it  is  taken  ^^^  offerings  and  duties  arising  within  the  places  belonging  to  the  said  parish; 
pro  confmo.        that  by  virtue  of  a  lease  from  E.  Jenny,  impropriator  of  the  tithes,  both  great 

and  small,  arising  from  the  lands  belonging  to  the  manor  of  Thorpe  Hall,  whe- 
ther in  the  said  parish  of  Hasketon,  or  in  any  other  adjacent  parish,  he  had  a 
good  right  to  take  all  the  tithes  arising  from  the  lands  and  places  within  the 
said  manor;  that  the  defendant,  jabout  Michaelmas,  1698,  entered  on  and  oc- 
cupied, as  he  then  did,  certain  lands  holden  of  the  said  manor,  which  of  right 
ought  to  pay,  and  beyond  time  memorial  had  paid,  the  tithes,  either  in  specie 
or  by  agreement,  to  such  persons  as  were  the  lessees  of  the  said  impropriated 
tithes ;  that  the  defendant,  since  such  his  occupation  of  the  said  lands,  re- 
newed several  sorts  of  grain,  and  depastured  the  same  with  cows  and  horses 
and  other  cattle,  for  which  he  ought  to  have  paid  yearly  the  tithes  thereof  to 
the  plaintiff;  that  the  defendant,  in  the  year  1/07,  entered  upon  and  occupied 
-certain  arable  and  pasture  lands  and  meadows,  all  which  said  places  were  lying 
within  the  said  parish  and  the  titheable  places  thereof;  that  during  the  said 
time  he  had  yearly  growing  wheat,  barley,  and  other  sorts  of  grain,  and  had 
turnips,  which  he  pulled  and  carried  away  to  his  cattle,  and  had  grass,  xrhich 
•   he  made  into  hay,  and  had  several  other  species  of  tithes  of  great  value>  which 
ought  to  have  been  paid  to  the  plaintiff  in  kind,  or  some  rate  or  composition  for 
the  same,  but  which  he  refused  to  do.     The  biU  therefore  prayed  that  the  plain- 
tiff 
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tiff  might  have  a  full  •  discovery,  aad  an  account  of  all  the  defendant's  said         1716» 

tithes.  PANCHASD 

The  plaintiff  prayed  process  against  the  defendant  3  but  he  stood  out  all  pro- 
cess of  contempt ;  and  the  bill  being  read  to  him  a  third  time,  he  refused  to 
appear,  /tnd  to  name  an  attorney;  and  whereas,  by  an  order  of  court  made  the 
twenty rfirst  of  May,  1715,  it  was  ordered  that  the  said  bill  should  be  taken  pro 
confesso;  and  that  it  should  be  referred  to  the  deputy  to  take  the  account. 

In  pursuance  of  which  order  the  deputy  made  his  report,  dated  the  nine- 
teenth of  June  last. 

And  now  upon  reading  the  said  <mler  and  report,  and  no  counsel  appearing 
for  the  defendant. 

It  is  ordered  by  the  court,  that  the  said  report  be  ratified  and  confirmed,  with 
costs  ;  and  that  the  said  defendant  do  pay  to  the  said  plaintiff  nineteen  pounds, 
five  shillings,  reported  due  for  his  said  tithes. 

Tho.  Bury. 
Ro.  Price. 
Ja.  Montague. 

Tr.  2  Geo.     Scacb.     Dobson  v.  Norton.     [2  Wood,  46.] 

Sussex,  30th  June,  1716. 

VT^HE  bill  stated  that  the  plaintiff,  as  rector  of  Husterpoint,  in  the  county  of  Titbemilkopgbt 
-'-   Sussex,  was  entitled  to  all  tithes,  oblations,  offerings  and  duties  arising  to  be  paid  every 
therein  3   that  the  defendant,  from  the  year  J  712,  had  been  an  inhabitant  and  tenth  meal,  and 
occupier  of  arable  land,  meadow  and  pasture  grqund,  and  had  sowed  the  arable  evervroilWM-** 
with  oats  and  barley,  and  reaped  and  carried  away  the  oats  yearly,  without  set-      xhe  loose 
ting  out  the  tithes  thereof,  or  making  any  compensation  for  the  same }  that  corn  at  the  bot- 
when  the  plaintiff  went  to  take  the  tithes  away,  as  set  out  in  loose  cocks,  the  torn  of  the  tithe 
defendant  refused  to  permit  him  to  take  the  loose  com  which  lay  at  the  bottom  cocka  belongs  to 
of  the  said  cocks ;  and  that  thereby  he  lost  about  a  third  of  his  tithes;  that  the  ^  *®  ?^^^^' 
defendant  also  depastured  a  number  of  cows,  and  other  profitable  cattle,  from 
which  he  had  calves  and  milk,  and  had  many  sheep,  from  which  he  had  wool, 
but  had  refused  to  set  out  the  tithes  thereof,  or  to  make  any  compensation  for 
the  same ;  that  he  also  kept  to  agistment  or  pasturage,  oxen  and  other  unpro- 
fitable cattle,  and  also  kept  poultry,  the  tithes  whereof  were  due  to  the  plaintiff; 
that  he  was  also  entitled  to  Easter  offerings,  and  other  dues,  all  of  which  the 
defendant  had  refused  to  pay.     The  bill  therefore  prayed  a  discovery  of  his 
titheable  matters,  and  why  the  defendant  had  refused  to  let  him  take  away  the 
loose  com,  and  that  he  might  account  for  the  same. 

The  defendant,  by  his  answer,  admitted  that  the  plaintiff  was  rector,  and 
entitled  to  all  great  and  small  tithes,  and  said  that  from  Michaelmas,  1712,  he 
had  occupied  several  lands,  and,  in  1713,  had  sowed  several  acres  with  oats, 
wheat  and  barley,  and  had  reaped  the  same,  and  set  out  the  tithes  thereof, 
which  the  plaintiff  had  carried  away,  except  the  loose  com  as  aforesaid,  which 
he  was  not  entitled  to  by  custom.  He  also  said  that  he  held  divers  lands,  fer- 
tile as  well  barren,  in  the  said  parish,  and  in  the  adjacent  parishes;  and  that  he 
had  caused  the  tithes  of  his  milk,  and  other  tithes,  to  be  set  out,  which  the 
plaintiff  might  have  had ;  but  he  denied  that  any  Easter  offerings  were  due. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses  were  examined 
on  both  sides;  and  upon  reading  several  proofs  taken  in  the  cause  on  both 


It  is  ordered  by  the  court,  that  the  defendant  do  come  to  account  with  the 
plaintiff,  for  and  touching  the  tithes  of  milk,  which  the  court  declared  ought  to 
be  paid  every  tenth  meal,  and  not  the  tenth  of  every  milking;  and  also  for  the 
tithes  of  the  herbage  and  agistment  of  the  defendant's  barren  and  unprofitable 
cattle;  and  also  for  the  tithes  of  the  oats  suggested  by  the  defendant  s  answer 
to  have  grown  upon  barren  land ;  and  also  for  the  value  of  the  loose  barley 
and  oats  at  the  bottom  of  the  tithe  cocks,  which  the  defendant  obstracted  the 
J)laintiff  in  taking  and  carrying  away  ;  and  also  for  Easter  offerings  for  the  de^ 
fendant  and  his  family,  for  and  during  the  time  in  the  bill  required  ;  the  plain- 
tiff 
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1716.  tiff  to  bare  his  costs  tated  ont  of  the  costs ;  the  defendaat  to  be  aUowed  sodi 

DdBsoK  costs  as  be  bath  been  put  to  by  reason  of  the  examination  of  witnesses,  toodi- 

^'  ing  the  tithes  of  wheat,  bay,  wool,  and  eggs,  as  are  demanded  in  the  bill. 


MORTOK. 


Tr.  2  Geo.     Scacc.     Wolridge  v.  Henna  and  others.     [2  Wood,  50.] 

Cornwall,  29th  June,  1716. 

Tithes  in  kind  HPHE  plaintiff,  as  vicar  of  the  vicarage  and  parish  church  of  Mevagissey,  ill 
decreed  of  fish  ^  the  county  of  Cornwall,  stated,  that  about  the  month  of  December,  1709, 
caught  at  sea,  he  was  instituted  and  inducted  therein,  and  by  virtue  thereof,  or  of  some  ancienf 
Sc  ^arlS^of"^**  endowment,  usage,  or  custom,  time  out  of  mind  used,  ought,  of  right,  to 
Hev^Mey.       ^*^®  ^^  *°^  received  all  the  tithes  of  hay,  wool,  lamb,  bops,  fish,  and  other 

small  tithes,  oblations,  offerings,  and  vicari^  dnties;  that,  by  custom  and  usage 
immemorial,  be  and  his  predecessors,  vicars  of  the  said  church,  have  been  en- 
dowed with,  and  ought  to  enjoy,  the  tithe  of  all  pilchards  caught  at  sea,  or 
brought  into  and  cured  in  the  said  parish,  and  of  all  other  fish  cangfat  or 
brought  into  the  said  parish,  by  way  of  merchandize,  or  for  sale,  or  otherwise; 
that  the  defendants  being  ail  of  them  fishermen  of  the  said  parish,  had  for 
several  years  used  therein  boats,  nets,  and  seines  for  catching  of  pilcrhards  and 
other  fish ;  that  each  of  them  in  the  said  years  caught  great  quantities  of  pil- 
chards, &c.  which  were  brought  into  and  cured  in  the  said  parish,  the  tithes 
whereof  were  worth  one  hundred  pounds;  that,  from  December,  1710,  the 
defendants  had  not  paid  or  compounded  with  the  plaintiff  for  any  tithe-fish,  or 
other  small  tithes,  and  that  they  endeavour  to  deprive  the  plaintiff  of  the  same. 
The  bill  therefore  prayed  a  full  discovery  of  their  boats,  &c  pilchards,  &c.  and 
an  account  for  the  same. 

The  defendants  said,  that  they  believed  the  plaintiff  was  duly  institnted,  he 
into  the  said  parish,  and  that  he  is  still  incumbent  there,  but  that  they  have 
heard,  that,  since  his  induction  thereto,  he  hath  been  instituted  and  inducted 
into  the  rectory  of  the  parish  of  St.  Just,  in  Roseland,  and  that  both  the  said 
churches  being  benefices  with  cure  of  souls,  his  institution  into  Mevagis^  is 
void,  and  all  his  pretensions  to  tithes  since  that  time  unfounded ;  but  they  ad- 
mitted, that  the  plaintiff  is  lawfully  entitled,  if  legal  vicar,  to  all  the  tithes  of 
«  hay,  wool,  hops,  lambs,  and  other  small  tithes,  obventions,  offerings,  and  vica- 
rial duties,  the  tithes  of  fish  only  excepted,  for  that  neither  the  plaintiff  nor 
any  of  his  predecessors  ever  had  any  right  to  the  tithe  of  fish,  or  ought  to  have 
the  tithe  of  pilchards,  or  of  any  other  fish  caught  at  sea,  or  brongbt  into  the 
said  parish  by  way  of  merchandize,  nor  had  he  ever  received  the  tithes  of  pO« 
,  chards,  or  other  fish  in  specie,  nor  had  the  same  been  compounded  for ;  that  if 
however  the  plaintiff  had  any  right  to  such  tithes,  they  believed,  that  the  vicars 
for  the  time  being  never  were  entitled  to  have  any  tithe  in  specie,  and  if  they 
were  entitled  to  any  thing,  it  was  to  a  modus  only  of  sixteen  shillings  and  eight- 
pence,  and  no  more,  for  every  seine,  consisting  of  two  boats  and  nets,  which 
was  due  from  the  owners  of  such  seines,  but  that  nothing  was  ever  paid  or 
demanded  as  due  from  the  labourers,  or  for  their  share,  being  one  half,  or  for 
the  pillage  fish,  which  was  what  lay  under  the  seine,  and  what  remained  after 
sweeping,  which  the  men  took  as  their  perquisite,  nor  for  any  strangled  fish, 
or  fish  caught  by  the  head  in  the  nets;  that,  since  the  plaintiff's  incumbency, 
they  have  had  no  concern  in  the  seine  fishery,  but  have  been  concerned  in  the 
pilchard  fishery,  with  drift  nets,  and  that  for  all  the  pilchards  caught  by  the 
head  and  strangled,  no  tithe;  or  any  thing  in  lien  thereof,  is  payable  to  the 
vicar.  They  confessed,  that  the  plaintiff  and  his  predecessors  had  been  paid  a 
_  trifie  for  every  net,  for  quietness  sake,  but  not  as  their  due,  and  that  they,  the 
defendants,  had  paid  three  shillings  and  six-pence,  and  two  shillings  and  six- 
pence iat  every  net,  which  sums  the  plaintiff  had  accepted  in  full  of  all  his 
demands,  until  last  winter* s  fishing  season,  before  the  commencement  of  this 
suit,  and  that  they  are  willing  to  pay  the  said  sums;  and  the  defendants  in 
some  measure  set  forth  their  quantities  and  values. 
The  plaintiff  teplied;  the  defeadtots  rejoined ;  and  witnesses  were  examined 
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on  both  sides ;  and  on  reading  a  decree^  dated  the  ninth  of  December,  in  the 
thirty-second  year  of  Charles  the  Second,  in  this  court,  between  W.  Gwavas, 
Esq.  plaintiff,  and  John  Teage,  and  others,  defendants  ;(1)  also  another  decree 
in  this  court,  dated  the  twenty-first  of  June,  in  the  twenty-first  year  of  Charles 
the  Second,  between  John  Saintawhyn,  Esq.  plaintiff,  and  R.  Slade  and  others, 
defendants,  (2)  and  on  reading  the  proofs  taken  in  the  cause,  and  on  mature 
and  deliberate  debate  of  the  matter. 

It  is  ordered  by  the  court,  that  the  defendants  shall  respectively  account  with 
(be  plaintiff  for  their  several  and  respective  tithes  in  kind  of  all  pilchards,  and 
other  fish  whatsoever,  caught  at  sea  and  brought  into  the  said  parish,  according 
to  the  values  thereof,  and  all  other  tithes  and  offerings  whatsoever,  due  from 
them  respectively,  according  to  the  proofs  in  the  cause,  or  as  the  defendants 
have  confessed  in  their  respective  answers ;  and  it  is  referred  to  the  deputy  to 
take  the  said  account. 

On  the  fourth  of  July,  1717,  in  pursuance  of  the  above  order,  the  deputy 
made  his  report,  and  upon  reading  the  said  decree  and  report,  without  excep- 
tions^ 

It  is  ordered  by  the  court,  that  the  report  be  ratified  and  confirmed,  and  that 
the  said  defendants  shall  respectively  pay  to  the  said  plaintiff,  the  several  sums 
reported  dije  from  them,  amounting  in  the  whole  to  eight  pounds,  thirteen  shil- 
lings, and  four-pence  halfpenny. 

Tho.  Burt,      Jas.  Montagu, 
Ro.Frice^        J.  Fortescue  Aland. 
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WOLRXUOZ 

HENNA 

AND  OTHERS. 


(1)  Anti. 


(<)  Ami. 


H.  3  Geo.  Scacc.  Underwood  v.  Gibbon.  [2  Wood,  58.](1)   Bimb.  3. 

Suffolk,  31st  January,  1716. 

THE  plaintiff,  as  son  and  administrator  of  his  father,  filed  his  bill,  setting 
forth,  that  the  intestate,  being  lessee  of  the  tithes  arising  within  the 
parish  of  Saint  Gregory,  in  Sudbury,  under  N.  Jekyll,  impropriator  of  the  said 
parish  church,  and  under  O.  Andrews  and  others,  impropriators  of  the  said 
parish  church  or  chapel  of  St.  Peter,  did,  in  Hilary  term,  in  the  eleventh  year 
of  Queen  Anne,  exhibit  his  bill  against  the  said  defendants,  charging  the  de- 
fendant Gibbon  to  have  occupied  lands  within  the  said  parishes,  or  one  of 
them,  for  one  year,  and  to  have  sown  the  same  with  wheat,  rye,  barley,  or 
other  grain,  and  that  he  had  also  grass  growing  thereon,  which  he  had  made 
into  hay,  and  had  carried  the  same  away  without  setting  out  the  tithes  thereof  ^ 
and  that  he  had  kept  several  cows  and  sheep,  from  which  he  had  calves,  lambs, 
milk,  and  wool;  and  had  kept  and  depastured  several  horses  and  dry  cattle, 
and  had  other  titheable  matters  and  things,  for  which  tithes  were  due  to  the 
plaintiff;  'the  bill  also  charged  the  other  defendants  with  having  the  like  tithe- 
able  matters ;  and  prayed  an  account  and  satisfiEiction  for  the  said  tithes. 

The  defendants  Gibbon  and  Sparrow  said,  that  for  the  said  year  they  did 
keep  and  depasture,  upon  a  piece  of  ground  called  Kiifg's  Marsh,  and  a  piece 
of  ground,  sometimes  called  Portman*s  Cr<^t,  and  now  called  the  Common,  in 
or  near  the  borough  of  Sudbury,  sometimes  one  or  two  saddle  horses  a-piece, 
and  never  more  at  a  time ;  that  the  defendant  Voice,  during  that  time,  kept 
one  saddle  horse  in  the  said  grounds ;  and  that  the  tithe  for  each  horse  was 
not  yearly  worth  more  than  one  shilling :  and  they  insisted,  that  tithes  were 
not  due  and  payable  to  the  plaintiff  for  the  same,  in  case  he  can  make  out  a 
title  to  the  same ;  for  that  the  grounds  called  King's  Marsh  and  Portman's 
Croft,  otherwise  the  Common,  vnere  anciently  granted  for  the  use  and  benefit 
of  the  burgesses  and  commonalty  of  the  borough  of  Sudbury,  by  Richard  de 
Clare,  earl  of  Gloucester  and  Hereford,  who  was  ovvner  of  the  borough  and  of 
all  tithes  arising  therein ;  that  it  had  been  usual  for  the  said  corporation  to  set 
certain  rates  on  the  cattle  depastm'ed  on  the  said  grounds,  and  to  apply  the 


Tlie  plainliiT,  as 
lessee  of  the 
tithes  of  St.  Gre- 

fory's  and  St. 
'eter's,  in  Sud- 
bary,  in  the 
county  of  Suf- 
folk, claims  the 
tithes  of  agist- 
ment of  saddle 
horses  in  the 
common  called 
KiBg^s  Marsh 
and  rortman*s 
Croft. 


(1)  Sec  ante* 
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money  thereby  raised  to  the  use  of  the  poor  of  the  said  boroagh,  who  were  mat 
able  to  keep  any  cattle  thereon ;  and  they  insisted^  that  tithes  were  not  due  Iter 
the  plaintiff  for  the  said  grounds ;  and  also,  that  they  did  not  lie  within  the 
parishes,  but  that  they  were  extra-parochial,  and  not  lying  in  any  parish,  as  were 
several  other  lands,  in  or  near  the  town  of  Sudbury.  They  also  said,  that  there 
were  other  grounds  in  the  parish  of  St.  Gregory,  wherein  the  freemen  of  the 
borough  of  Sudbury  had  right  of  common  to  depasture  their  cattle  after  the 
first  crop  of  grass  is  cut,  and  after  the  com  has  been  carried  off;  and  that,  in 
respect  that  the  tithes  of  such  first  crops  of  grass  and  com  were  paid  to  the  im- 
propriators of  Saint  Gregory's,  the  freemen  of  the  said  borough  had  been  and 
ought  to  be  discharged  from  the  payment  of  tithe-herbage  for  the  grounds  last 
mentioned. 

The  defendants  Gibbon  and  Voice  denied,  that  they  had,  during  the  said 
time,  any  cows,  sheep,  caWes,  lambs,  or  other  titheable  matters  and  things. 

The  defendant  Sparrow  confessed,  that  during  the  said  time  he  had  occupied 
divers  lands  in  Saint  Gregory's  parish,  and  had  com,  grass,  and  fruit,  and  said, 
that  he  had  compounded  for  the  tithes  thereof,  and  that  he  had  the  plaintiff*s 
receipt  for  the  same. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnesses  were  examined 
on  both  sides ;  and  the  cause  came  on  to  be  heard  the  fourteenth  day  of  July, 
1715,  when,  npon  reading  the  proofe,  it  was  ordered  that  a  case  should  be 
made ;  but  soon  after  the  making  of  such  case,  the  plaintiff's  father  died,  and 
the  plaintiff  filed  his  bill  of  revivor,  and  the  proceedings  being  Terivai  by 
order  of  the  court,  a  case  was  made  and  agreed  upon  by  counsel  on  both  sides, 
in  the  following  words,  viz. 

The  case.     '*  The  plaintiff  exhibits  his  bill,  as  lessee  of  the  impropriate 
rectory  of  Saint  Gregory,  and  of  the  parish  church  or  chapel  of  Saint  Peter*s, 
in  Sudbury,  (thereby  entitling  himself  to  all  manner  of  tithes  within  those 
parishes,)  against  the  defendants  for  tithes,  and,  amongst  other  things,  for 
the  tithes  of  the  agistment  and  pasturage  of  horses,  and  other  barren  cattle  ; 
to  which  the  defendants  Gibbon  and  Sparrow  by  their  answers .  sevcraUy 
answer  and  confess,  that  they  and  each  of  them,  between  Christmas,  1711, 
and  Michaelmas  following,  kept  and  depastured  upon  certain  lands  called 
King's  Marsh,  and  upon  a  piece  of  ground  formerly  called  Portman's  Croft, 
^'  otherwise  the  Common,  sometimes  one  and  sometimes  two  ^ddle  horses 
"  a-piece;  and  the  defendant  Voice  doth  likewise  admit,  that  within  the  time 
*'  aforesaid,  he  did  keep  and  depasture  on  the  said  grounds,  one  saddle  horse, 
"  and  no  more ;  and  the  several  defendants  insist  that  no  tithes  arc  due  for 
*'  depasturing  the  said  horses,  for  that  the  said  lands  were  anciently  given  by 
"  Richard  de  Clare,  Earl  of  Gloucester  and  Hereford,  who  was  owner  of  the 
borough  of  Sudbury,  and  all  tithes  arising  therein,  for  the  use  and  benefit  of 
the  burgesses  and  commonalty  of  Sudbury,  and  that  the  corporation  have 
usually  set  certain  rates  upon  all  cattle  kept  there,  and  that  the  monies  raised 
by  sudi  rates  have  been  paid  and  applied  to,  and  for  the  use  of  such  of  the 
poor  freemen  of  the  said  l)orough,  as  were  not  able  to  keep  any  cattle  thereon, 
and  that  the  defendants,  and  every  of  them,  have  paid  such  rates  for  the 
same.**     The  question  is,  AVhether  tithes  for  the  agistment  and  pasturage  of 
the  defendants*  horses  upon  King's  Marsh  and  Fortman*s  Croft,  confessed  by 
the  defendants,  are  due  and  payable  by  them  ? 

The  cause  came  on  again  the  fifth  <^  July  last,  and  after  long  debate  thereon, 
the  court  then  ordered  the  cause  to  stand  over  for  the  opinion  of  the  court;  and 
the  same  standing  over  accordingly  to  receive  the  judgment  of  the  court  this 
day, 

The  court  declared,  that  no  tithes  were  due  or  payable  by  the  defendants  for 
their  saddle  horses,  agisted  and  depastured  upon  King's  Marsh,  and  Portman's 
Croft,  in  the  pleadings  and  in  the  said  case  mentioned. 

It  is  thereupon  ordered  and  adjudged,  that  the  said  bill  be,  and  is  hereby, 
absolutely  dismissed  out  of  this  court,  with  costs,  to  be  taxed  for  the  said  de- 
fendants, by  the  deputy  of  his  majesty's  remembrancer. 

Tuo.  Bury.  '        Ro.  Price.  Ja.  Montague. 

Tr.3 


« 
€i 
<l 
<t 

<i 
<i 


it 

€€ 
<t 
<€ 


TITHE  CASES. 

Tr,  S  Geo.     Scacc. 
Reynely.  Rogers.     [Bunb.  15.     2  Wood,  75.]    2  Gw.  612. 

T^EYNEL  preferred  his  bill  against  Rogers  for  tithe  of  bops;  the  defendant  A  composition 

-■-*'  insists  upon  a  composition ;  plain tifi'  says  he  gave  notice  to  determine  ^^*^  **^^^*  cannot 

the  composition;  but  the  composition  appearing  to  be  for  all  small  tithes,  and  oc"eternuned 

the  notice  to  determine  only  as  to  hops  :  the  bill  was  dismissed,  because  you  continued  u  to 

cannot  determine  a  composition  as  to  part,  and  let  it  continue  as  to  the  rest.(l)  the  rest. 

The  bill  stated,  that  the  plaintiff*  was,  and  had  been  ever  since  the  year 
1696  lawful  vicar  and  incumbent  of  the  parish  and  parish-church  of  Horsham, 
in  the  county  of  Sussex,  and  had  carefully  performed  the  cure  there,  and  as 
such  was  entitled  to  all  manner  of  tithes  in  kind,  except  the  tithes  of  com,  and 
to  all  offerings,  oblations,  and  obventions,  yearly  arising  within  the  said  parish 
and  the  titheable  places  thereof,  or  to  some  satisfaction  for  the  same ;  that  the 
defendant,  frova.  Michaelmas,  1714,  had  enjoyed  therein  several  parcels  of 
land,  consisting  of  meadows,  pastures,  orchards,  and  gai'dens,  on  which  he  had 
hay,  hops,  and  fruit,  and  several  other  titheable  matters,  the  tithes  of  which 
he  ought  to  have  paid  to  the  plaintiff*  in  kind,  or  made  him  some  recompense 
for  the  same ;  but  which  he  had  refused  to  do.  The  bill  therefore  prayed  an 
account  and  satisfaction  for  the  same. 

The  defendant  said,  that  he  believed  the  plaintiff'  was  vicar  of  the  said  pa- 
rish, and  as  such  entitled  to  all  manner  of  tithes,  but  not  in  kind ;  for  that 
about  the  twentieth  of  July,  1 709,  he  and  his  parishioners  came  to  an  agree- 
ment that  the  said  vicar,  in  consideration  of  his  being  discharged  from  paying 
anything  to  the  poor  rate,  would  accept  of  the  old  composition  for  their  re- 
spective tithes  arising  therein  as  long  as  he  continued  vicar  thereof;  that  he 
was  discharged  from  the  said  poor*s  rate ;  and  that  the  said  composition,  ac- 
cording to  the  defendant's  proportion  thereof,  amounted  to  two  pounds,  five 
shillings  a-year,  in  lieu  and  in  full  satisfaction  for  all  tithes  ;  that  the  plaintiff* 
had  acquiesced  under  the  said  agreement  until  August,  1715,  about  which  time 
he  gave  the  defendant  notice  that  he  would  take  his  tithes  in  kind,  which  was 
about  three  weeks  before  the  hop  harvest ;  and  he  hoped,  that  the  plaintiff 
should  be  obliged  to  accept  the  said  composition. 

The  plaintiff  amended  his  bill,  and  stated,  that  there  was  no  such  agreement; 
and  the  defendant  put  in  his  answer,  and  insisted  that  there  was  such  an  agree- 
ment. 

The  plaintiff  replied ;  the  defendant  rejoined  i  and  witnesses  were  examined 
on  both  sides ;  and  the  cause  came  on  to  be  heard  on  the  first  of  December 
last,  when,  on  reading  several  depositions  taken  on  both  sides,  and  the  said 
agreement,  dated  the  twentieth  of  July,  1 709,  for  three  years  -,  and  on  the  de- 
fendant's counsel  insisting,  that  the  plaintiff  had  continued  the  said  agreement 
after  the  expiration  thereof  till  and  for  the  said  year  1715;  and  that  the  plain- 
tiff had  not  given  the  defendant  sufficient  notice  that  he  would  take  his  tithe- 
hops  in  kind  for  that  year ;  it  was  then  ordered  by  the  court,  that  the  plain- 
tifi's  bill  should  stand  dismissed.  But  upon  petition  it  was  ordered,  on  the 
sixth  day  of  December,  that  the  cause  should  be  reheard  as  to  tithe-hops,  upon 
payment  of  five  pounds  costs :  which  costs  being  paid,  and  upon  reading  the 
answer  to  the  amended  bill. 

It  is  ordered  by  the  court,  that  the  said  bill  be,  and  the  same  is  hereby  dis- 
missed, with  costs  to  be  taxed. 

Tho.  Bury,        Ja.  Montague, 

Ro.  Price,  J.  Fortescue  Alani?. — {^Decree  Book']. 

(1)  It  was  said  by  Baron  PnicB,  it  is  tine       com,  and  picking  hops,  but  not  aAer.    Febv 
enough  to  gire  notice  to  detennine  an  agree-       19, 1717. 
XDcnt  for  a  composition  before  the  reaping  of 
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Tr.  3  Geo.     Scacc.     White  v.  Keaie  and  others,    p  Wood,  66.] 

Berkshire^  4tfa  Jirae,  1717. 

ATicaren-  ri^HE  bill  stated^  that  the  plaintiff^  for  twenty-eight  years  past,  had  been 
tilled  to  tithes  X  yjj.j^,.  ^f  ^jjg  parish  of  Hagboume,  in  the  county  of  Berks,  and  was  entitled 
aiid°hav^"ail  *o  '"^ceive  from  all  the  parishioners  all  tithes,  both  great  and  small,  belongmg 
aactent  i'ndo-  ^  ^he  said  vicarage ;  that  the  plaintiff  and  his  predecessors,  by  virtue  of  some 
sures  in  n  ancient  endowment,  or  by  custom,  time  out  of  mind,  ought  to  have  all  manner 

parish.  of  tithes  of  corn,  grain,  and  hay,  on  all  ancient  mclosures,  and  particnlarly 

Amoduiota,  £^^  certain  inclosed  Lands,  called  Hagboume  Down,  Hagboume  Park,  and 
^QoAhe'tithes  Church  Mead,  lying  in  the  said  parish;  all  the  tithes  for  feeding  barren  cattle^ 
of  garden  stuff  the  tithes  of  milk  arising  from  all  milch  cows  fed  on  the  said  ancient  indo- 
allowed ;  sures ;  and  the  tithes  of  wood  and  underwood  growing  on  the  said  inclosures 

Also  of  Sd.  or  in  the  hedge-rows  ;  that  all  the  said  tithes  had  been,  for  many  years,  duly 
cow*and^J?  i^^  *®*  ^^^  ^^  P*'^  *^  '^®  plaintiff  and  to  his  predecessors,  or  some  compensation 
a  farr  milch  made  to  them  or  him  for  the  same  -,  that  they  had  also  received  all  small  tithes 
cow;  and  tlie  of  calves,  pigs,  pigeons,  ^it,  and  other  small  tithes  (except  wool  and  lamb), 
left  shoulder  of  arising  in  the  said  parish  j  that  the  defendants  Asridge  and  Langford  had,  for 
^^'TiJ^K^*'*-?  *wcnty-eight  years  last  past,  been,  and  still  were,  occupiers  or  tenants  of  Hag- 
sold*  the' tenth  boumeDown  j  that  they  had  yearly  cut  and  carried  away  much  com,  grain,  and 
penny  of  the  hay,  the  tithes  of  all  which  yearly  belonged  to  the  plaintiff,  and  were  yearly 
▼aloe  it  sold  for.  worth  five  pounds  ;  that  they  had  yearly  fed  thereon  barren  cattle  and  milch 

cows,  and  cut  thereon  wood,  the  tithes  of  which  belonged  to  the  plaintiff,  and 
were  yearly  worth  three  pounds }  that  when  the  defendant  Asridge  first  became 
owner  or  tenant  of  Hagboume  Down,  one  J.  Keate,  deceased,  was  tenant  or 
proprietor  of  the  rectory  of  the  said  parish,  and  so  continued  until  he  died  in 
1 702,  from  which  time  the  defendant  Keate,  his  widow,  continued  proprietor 
*  thereof;  that  she  and  her  said  husband,  pretending  to  be  entitled  to  the  tithes 

arising  on  the  said  Hagboume  Down^  in  right  of  the  said  rectory,  had  pro- 
vailed  upon  the  other  defendants  to  pay  them  the  aforesud  tithes  -,  that  the 
plaintiff,  in  the  year  1 708,  filed  his  bill  against  the  said  defendant  M .  Keate 
and  Hyde,  for  toe  recovery  of  tithe-hay  on  Hagboume  Park  and  Church  Mead, 
and  for  the  feeding  of  the  said  grounds ;  that  they  put  in  their  answer  thereto^ 
that  the  cause  was  heard,  and  the  defendants  decreed  to  account  for  the  tithes 
thereof,  which  they  did  to  that  time  ;  that  the  defendant,  Mary  Keate,  had, 
since  the  said  decree,  fed  the  said  grounds  with  milch  cows  and  other  cattle, 
and  had  refused  to  pay  the  tithes  thereof,  pretending,  that  no  tithe-milk  was 
due,  but  a  modus  of  three-pence  a  cow ;  that  if  any  such  modus  existed,  it  ex- 
tended only  to  such  milch  cows  as  were  fed  in  the  commonable  places  in  the 
.  said  parish,  and  not  to  those  that  were  fed  on  the  inclosures  and  the  said  other 
grounds  3  that  the  defendant  Mary  Keate  since  the  said  decree  had  been  occu- 
pier or  proprietor  of  several  orchards,  and  particularly  of  a  new  orchard,  firom 
which  she  had  much  fruit,  beans,  peas,  grain,  tumips,  and  pigeons,the  tithes  of 
all  which  belonged  to  the  plaintiff,  and  were  yearly  worth  four  pounds ;  which 
she  refused  to.  pay,  pretending,  that  the  tithes  were  due  to  the  impropriator, 
and  not  to  the  vicar.  The  bill  therefore  prayed,  that  the  said  defendants  might 
account  for  all  the  tithes  they  had  in  the  said  years ;  that  the  plaintiff^s  ri^t 
to  them  might  be  established  by  the  decree  of  this  court ;  and  that  the  defen- 
dant Mary  Keate  might  admit  assets,  and  set  forth  an  inventory  of  her  has- 
band*s  personal  estate. 

The  defendant  Keate  admitted  the  plaintiff  to  be  vicar  of  the  parish,  and  as 
such  entitled  to  all  the  vicarial  tithes ;  and  said,  that  she  and  her  late  husband 
were,  and  that  she  still  was  possessed  of  the  rectory  of  the  said  parish,  by  virtue 
of  a  lease  from  Lord  Craven,  and  as  such  entitled  to  the  rest  of  the  tithes 
arising  in  the  said  parish ;  and  she  insisted,  that  no  tithe  in  kind  was  payable 
for  milk  or  calves  in  the  said  parish  to  the  plaintiff,  but  that  a  certain  modn 
was,  and  for  time  immemorial  had  been  paid  to  the  vicar  there,  viz.  three-pence 
for  every  milch  cow  fed  in  the  said  parish,  in  lieu  of  tithe-milk ;  and  for  eveiy 
farr  mikh  cow,  iwo-pence  5  which  payments  were  yearly  made  at  JLiammas  *, 

that 
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that  the  left  shoulder  of  e^ery  calf  fiedlen  and  killed  was  paid  in  the  said  parish ;  1716. 

but  if  Boldy  the  tenth  penny  of  the  yalue  which  the  calf  sold  for ;  and  if  weaned,         wuiti 
three  half'-pence  at  Lammas  was  payable  to  the  Ticar,  in  lieu  of  tithe-calves^  * 

«od  she  said,  that  this  modus  wa^  in  question  by  the  plaintiff's  former  bill,  and 
was  fully  proved  5  and  she  also  insisted,  that  the  said  modus  was  general 
throaghont  all  the  said  parish,  and  not  limited  to  any  particular  places  -,  and 
that  no  tithe-^milk  or  calf  was  paid  there  wherever  the  cows  depastured  there. 
She  also  said,  that  the  tithes  of  com,  grain,  hay,  and  wood,  growing  on  Hag<- 
boome  Down  always  beloi^ed  to  and  was  paid  to  the  farmer  of  the  said  rectory, 
and  never  to  the  vicar,  save  by  mistake.  She  admitted  such  decree  and  |dead- 
ings  as  stated  in  the  bill,  and  that  the  plaintiff  was  entitled  to  all  small  tithes, 
except  wool  and  lamb,  and  tithes  of  milk  and  calf,  for  which  the  said  modus 
was  payable  5  and  that  a  garden  penny  was  payable,  in  lieu  of  the  tithes  of 
garden  stuff.  She  also  said,  that  she  never  was  occupier  of  Hagboume  Down, 
but  was  of  Church  Mead  and  Hagboume  Park  since  the  said  decree,  and  had 
fed  the  same  with  milch  cows,  for  which  she  had  paid  the  plaintiff  the  said  mo- 
dus, which  he  had  accepted,  except  for  the  years  1713,  and  1714,  for  which  said 
years  she  tendered  him  eleven-pence  balfjpenny  and  one  shilling  and  two-pence 
balfpenny,  which  he  refused  to  accept ;  and  therefore  she  set  forth  her  tithe- 
able  matters  for  the  said  two  years.  She  also  insisted,  that  no  tithe-hay  was 
fMiyable  for  hay  cut  in  any  of  her  orchards,  fbr  that  they  being  taken  out  of 
the  common  the  tithe  thereof  belonged  to  the  impropriator.  She  said,  that  she 
bad  paid  to  the  plaintiff  a  garden  penny,  which,  oy  the  custom  of  the  said  pa- 
rish, was  payable  for  the  tithes  of  gardens.  She  also  said,  that  since  the  said 
clecree  she  had  fed  no  other  cattle  but  milch  cows  on  Hagboume  Park  and 
Church  Mead  $  and,  since  this  suit,  only  with  horses  for  tillage,  for  which  no 
tithe  was  payaUe,  nor  for  any  young  breeding  up  for  the  pail,  nor  for  sheep, 
the  tithe-wool  and  lamb  being  payable  to  the  rectory.  She  also  averred,  that 
the  several  tenders  were  made  before  the  commencement  of  the  suit,  and  that 
she  was  ready  to  pay  the  same  for  the  said  tithes. 

The  other  two  defendants  admitted  the  plaintiff  to  be  vicar,  and  as  such  en- 
titled to  all  manner  of  tithes,  both  great  and  small,  arising  out  of  all  ancient  in* 
closures  within  the  said-parish  (except  wool  and  lamb). 

The  defendant  Langford  said,  that  he  had  known  Hagboume  Down  for 
sixty  years,  and  that  it  was  during  that  time  inclosed  and  used  as  pasture  -,  that 
for  most  of  that  time  the  plaintiff's  predecessor  claimed  all  the  tithes  arising 
from  the  said  down,  except  wool  and  lamb ;  that  they  were  paid  to  him  or 
Compounded  for,  and  he  believed  they  were  worth  four  pounds  per  annum;  and 
that  the  plaintiff  was  paid  them,  as  his  predecessor  had  been,  without  any  he-* 
sltation  or  denial ;  but  that  soon  afterwards  the  defendant's  late  husband,  who 
was  then  impropriator  or  tenant  thereof,  set  up  a  title  to  the  tithes  of  Hag- 
boume Down;  toat  soon  after  such  dispute,  the  defendant  Asridge  took  a  leaSe 
if  the  said  down,  and  not  willing  to  contest  the  same  had  paid  the  defendant 
Keate  four  pounds  a-year  for  the  tithes  of  wool  and  lambs  3  that  he  held  it 
three  years,  and  that  then  the  defendant  Langford  took  it.  He  said,  that 
whilst  he  was  tenant  thereof  it  was  meadow  and  pasture  ground  -,  that  he  fed 
part  of  it  with  cows,  and  paid  money  in  lieu  of  the  tithe  of  milk  in  kind,  but 
that  he  knew  not  how  much,  the  same  being  valued  among  his  privy  tithes,  but 
believed  that  it  was  one  pound  one  shilling  a-year.  He  insisted,  that  he  had  paid 
the  plaintiff  for  all  tithes  yearly  according  to  agreement  ^  and  that  he  had  agreed 
with  the  defendant  Keate  for  the  tithes  of  wool  and  lambs. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  the  depositions,  and  on  debate  of  the  matter, 
a  trial  at  law  was  directed  upon  this  issue,  "  whether  the  plaintiff,  vicar  of 
"  Hagboume,  or  the  impropriator,  is  entitled  to  the  tithes  of  com  and  hay 
"  arising  on  Hagboume  Down  V* 

And  it  was  ordered,  that  the  defendant  do  account  for  all  small  tithes  and 
titheable  matters  demanded  by  the  bill  (except  wool  and  lamb),  arising  in  the 
parish  of  Hagboume  during  all  the  time  in  the  bill  demanded  -,  the  deputy  to 
take  the  said  acconnt,  and  the  costs  to  be  reserved. 

A  trial 
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A  trml  was  accordingly  had>  on  the  twenty-ninth  of  July  last^  and  a  verdict 
was  given  for  the  defendant^  as  appeared  hy  the  postea. 

After  pronouncing  the  said  decree,  the  defendant  Keate  presented  a  petitioD 
for  a  rehearing,  setting  forth,  that  she  was  aggrieved  by  so  much  of  the  decree, 
whereby  an  account  was  generally  directed  to  be  taken  of  all  the  small  tithes 
and  titheable  matters  demanded  by  the  bill  (except  wool  and  lamb)  arising  in 
the  said  parish  of  Hagboume  during  the  time  in  the  bill,  for  that  no  notice 
was  taken  in  such  decree  of  the  moduses  as  to  the  tithes  of  milk,  calves,  and 
gardens,  before  mentioned  5  and  she  hoped,  that  she  should  be  enabled  to  shew 
that  the  said  moduses  ought  to  be  established,  and  that  the  account  of  the  small 
tithes  demanded  by  the  bill  ought  to  be  taken  according  thereto  from  the  time 
whereto  the  plaintiff  was  satisfied  under  the  first  decree^  and  only  in  respect  of 
the  particular  closes,  and  not  over  the  whole^  parish  3  and  that  the  plaintiff 
should  be  examined  upon  interrogatories  of  what  he  had  received^  and  the 
master  should  state  to  the  court  respecting  the  tenders,  &c. 

On  the  twelfth  day  of  February,  the  defendant  obtained  the  order  for  le- 
hearing  as  to  the  matters,  above-mentioned,  on  payment  of  five  pounds  costs, 
which  were  paid ;  and  upon  reading  the  said  petition  and  order^  and  the  decree, 
and  the  former  bill  and  answer  in  the  pleadings  mentioned ;  and  also  an  order 
of  the  fifteenth  of  July,  171 1  9  an  account  of  tithes  5  and  a  receipt  dated  the 
twentieth  of  October,  1712;  and  on  reading  several  proofs  on  both  sides  in  this 
and  the  former  cause,  and  hearing  what  could  be  alleged  on  both  sides  ^ 

It  is  ordered  by  the  court,  that  the  defendant  |1.  Keate  be  relieved  upon  her 
petition  for  rehearing ;  and  that  the  several  moduses  mentioned  in  her  said  pe- 
tition be  established  3  and  that  the  defendant  do  account  for  the  tithes  of  milk, 
calves,  and  gardens  in  the  pleadings  mentioned,  according  to  the  said  several 
moduses  ;  and  it  is  referred  to  the  deputy  to  take  the  said  account,  and  to  certiiy 
the  tenders  mode,  and  what  the  plaintiff  has  received. 

As  to  the  -matters  for  which  the  issue  was  directed  and  tried,  the  plaintiff 
moved  for  a  new  trial  3  and  the  postea  being  read,  and  Mr.  Baron  FoRTEbcvB 
certifying  to  the  court  that  the  judge  was  very  well  satisfied  with  the  verdict, 
and  that  it  was  a  fair  and  just  one. 

It  is  further  ordered,  on  the  twenty-fifih  of  February,  1717,  that  the  said  bill, 
as  to  such  part  thereof  on  which  the  said  issue  was  directed,  and  trial  hud,  shall 
stand,  and  be,  and  is  hereby  absolutely  dismissed,  with  costs  both  at  law  and 
in  equity,  to  be  taxed  by  the  deputy-remembrancer  of  this  court. 

On  the  thirteenth  of  July,  1720,  in  pursuance  of  the  said  order,  tbe  deputy 
made  his  report,  dated  the  thirtieth  of  June  Itat,  ex  parte  for  the  defendants,  the 
plaintiff  declining  to  bring  in  his  charge ;  and  upon  reading  the  decree  and 
report,  and  no  counsel  attending  for  the  plaintiff,  and  no  exceptions  being  taken 
thereto. 

It  is  ordered  by  the  court  that  the  said  report  be  ratified  and  confirmed ;  and 
that  the  defendant  do  forthwith  pay  to  the  said  plaintiff  one  pound,  two  shil- 
lings, and  four-pence  three  farthings,  so  reported  due  to  the  plaintiff;  and  that 
the  bill  do  stand  dismissed  with  costs,  to  be  taxed  by  the  deputy-remembrancer 
of  this  court,  to  be  paid  by  the  plaintiff  to  the  defendant  Mary  Keate. 


1717. 

If  a  modui  be 
insisted  upon  in 
the  spirit aal 
court,  it  has  no 
jurisdiction  un- 
less the  modus 
be  admitted ; 
but  even  in  case 
of  a  modus,  if 
the  spiritual 
court  proceed 
to  sentence,  it  15 


M.  4  Geo.    Scacc.     Offley  v.  Whitehall.    [Bunb.  1?.] 

^T^HIS  distinction  was  taken,  that  if  a  man  libel  in  the  spiritual  court  for 
-"-  tithes  in  kind,  and  the  defendant  below  suggest,  and  insist  upon  a  modkr, 
there  the  spiritual  court  has  no  jurisdiction  to  try  the  modus,  their  method  of 
trial  of  prescription  being  different  from  ours  -,  but  if  a  man  libel  for  a  modvs^ 
and  the  defendant  admit  a  modus,  the  spiritual  court  may  proceed  in  that 
cause  :  but  even  in  the  first  case,  if  they  permit  them  to  proc^d  to  sentence, 
they  come  then  too  late  for  a  prohibition,  being  it  is  pro  defectu  triatioak 
only  5   but  you  are  never  too  late  when  it  is  pro  defectu  jurisdictionis. 

M.  4 

then  too  late  for  a  prohibition,  though  it  is  never  too  late  pro  dtfcctujuriadictkmis. 
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M.  4  Geo.    Scacc.    Anon.    [Bunb.  17.]  ^717* 

1 F  a  bill  be  preferred  for  a  matter  or  sum  beiieatb  the  dignity  of  tbe  court,  it  Wbere  a  bill  is 

-■-  may  be  dismissed  as  well  upon  motion  as  by  demurrer.     Per  Pbicb,  B.  Nov.  preferred  for  • 

15,  1717.(1)  something  be- 

^  ^  neatli  tbe  digni- 
ty of  the  court,  it  may  be  dismissed  upon  motion,  as  well  as  demurrer;  but  if  there  be  fraud,  or  it  be  a  compli- 
cated matter,  the  bill  will  be  retained. 

(1)  Where  there  is  a  fraud,  or  it  is  a  complicated  matter,  the  bill  will  be  retained,  though 

tbe  sum  be  never  so  small.  * 

M.  4  Geo.     B.  C.     Powell  v.  Bull  and  others.  [Corny.  265.] 

IN  an  action  of  trespass  upon  not  guilty  pleaded,  a  case  was  stated  before  Lord  A  rectory  is  in- 
Ch.  J.  King,  at  tbe  assizes  at  Chelmstbrd  in  Essex,  and  afterwards  argued  eluded  in  the 
in  court,  by  which  it  was  stated,  that  the  plaintiff  was  rector  of  St.  Botolph's  ^®"*  tenement. 
in  Colchester.  That  by  stat.  9  &  10  W.  3.  intitled,  "  An  Act  for  erecting  Hospi- 
tals and  Workhouses  within  the.  Town  of  Colchester,  in  the  county  of  Essex, 
for  the  better  maintaining  the  Poor  thereof,*'  it  was  enacted,  that  after  the 
twenty-fourth  of  June,  1698,  there  shall  be  a  corporation  in  the  town  of  Col- 
-Chester,  consisting  of  the  mayor  and  aldermen,  and  forty-eight  other  persons 
to  be  chosen  out  of  the  four  wards  in  the  town,  viz.  twelve  out  of  each  ward,  by 
votes  of  inhabitants  paying  or  rated  at  one  penny  per  week,  or  more,  towards 
tbe  poors  rate  according  to  the  usual  way  of  rating  in  the  said  town.  That  they 
shall  hold  courts  or  assemblies  on  the  second  Tuesday  of  every  second  month, 
for  the  ends  in  the  said  act  mentioned.  That  the  corporation  at  every  such 
court  may  make  rules,  &c.  for  the  governing  the  said  corporation  and  the  poor 
of  tbe  said  town,  to  erect  hospitals,  workhouses,  to  provide  necessaries  to  set 
on  work  the  poor,  &c.,  send  to  the  house  of  correction,  &c.  put  out  appren- 
tices, &c.  That  for  the  better  carrying  on  so  charitable  a  work,  the  said  courts 
may  ascertain  what  sum  is  needful  for  the  maintenance  and  employment  of  the 
3)oorj  so  as  it  does  not  exceed  what  was  paid  to  the  poor  in  any  of  the  three  last 
years ;  and  so  as  the  poor  of  all  the  parishes  in  the  said  town  unable  to  work  be 
provided  for  thereout,  to  the  intent  no  otber  levy  or  assessment  be  made  for  the 
poor  of  the  said  town  ;  and  may  proportion  out,  rate,  and  assess  the  said  sum 
or  sums  of  money  on  the  respective  inhabitants  or  occupiers  of  lands,  houses, 
tenements,  tithes  impropriate,  appropriation  of  tithes,  and  all  persons  using 
stocks  and  personal  estates  in  the  said  town  or  liberty  of  the  same,  in  equd 
proportions,  according  to  their  respective  value,  to  be  levied  by  distress  and  sale, 
&c. 

That  the  plaintiff  was  assessed  according  to  the  said  statute  for  his  tithes, 
parcel  of  the  said  rectory,  and  that  by  a  warrant,  &c.  the  defendant  took  tbe 
goods  in  the  declaration  for  such  said  assessment  j  and  if  the  tithes,  parcel  of 
tbe  said  rectory,  might  be  assessed,  was  the  question. 

A^d  it  wras  agreed  that  an  ecclesiastical  person  was  bound  by  acts  of  parlia- 
ment if  the  words  extend  to  him,  and  therefore  he  is  chargeable  by  43  Eliz.  c.  2. 
as  an  inhabitant,  for  the  statute  says,  Every  inhabitant,  parson,  vicar,  or  other, 
&c.  So  to  send  his  teams  to  the  highway.  1  Vent.  273.  2  Lev.  139.  Lut. 
1563.  So  in  2  Inst,  it  was  agreed,  that  an  ecclesiastical  person  would  be 
within  27  Hen.  8.  24.  by  which  it  was  enacted,  that  purveyors  might  provide 
victuals,  &c.  within  liberties  or  without,  if  he  had  not  been  within  the  proviso 
of  the  same  statute,  viz.  Provided  the  statute  in  such  cases  provided  be  ob- 
served ;  and  therefore  ecclesiastical  persons  being  exempt  from  a  purveyance  ' 
by  Magna  Charts,  9  Hen.  3.  21.  and  other  acts,  are  within  the  proviso,  other- 
wise they  would  have  been  liable  to  the  purveyor,  2  Inst.  3.  And  the  sole 
matter  insisted  on  was,  that  *tithes  were  not  liable  to  be  assessed  within  any 
words  of  this  act,  and  it  was  insisted  that  the  plaintiff  could  not  be  charged  to 
the  poors  rate  of  Colchester,  if  he  was  not  within  the  words  of  this  new  act  5 
though  he  was  chargeable  by  the  statute  43  El.  c.  2.  in  which  he  was  expressly 
named  -,  but  by  the  words  of  this  act  the  plaintiff  was  not  rateable  to  the  poor 
for  his  tithes ;  perhaps  as  inhabitaqt,  he  might  be  assessed  for  his  personal 

estate ; 
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chargeable  to 
the  poor's  rate 
for  his  tithes« 


TTTHB  CASB8. 

estate  ^  but  this  act^  being  introductive  of  a  new  law^  sball  be  takea  stticHj, 
and  therefore,  if  tbe  words  do  not  expressly  describe  bim,  tbey  shall  not  be  ex- 
tended to  him*  A  parson  was  not  chargeable  to  temporal  chai^;es  by  tbe  com- 
mon law ;  and  therefore  an  act  of  pariiament,  if  the  words  and  intent  are  ooi 
plain  and  manifest,  shall  not  extend  to  charge  him  5  bnt  this  act  only  chprges 
the  occupiers  of  lands,  houses,  tenements,  tithes  impropriate,  and  appropriaUoD 
of  tithes  5  the  plaintiff  cannot  be  charged  as  an  occupier  of  tithes  impropriate, 
for  these  words  mean  only  the  patentees  of  the  King,  where  tithes  are  in  lay 
persons ;  and  appropriation  of  tithes  was  where  tithes  were  appropriated  to  a 
religious  house ;  or  perhaps  a  portion  of  tithes  in  another  parish,  which  be- 
longed to  the  parson  of  St.  Botolph's,  might  be  assessed  in  that  parish,  fipom 
whence  the  portion  of  the  tithes  issued  or  arose,  but  could  not  be  charged  here 
in  the  parish  of  St.  Botolphj  to  which  the  court  agreed.  Then  the  wends 
"  houses  and  lands**  do  not  extend  to  tithes,  nor  the  word  "  tenement^**  which 
import  only  what  may  be  held  by  some  service. 

To  which  it  was  answered  ^nd  resolved  by  the  whde  oouit,  that  the  word 
tenement  extends  to  a  rectory,  for  that  may  be  held  in  Frankabnomt^  and  tiie 
word  *'  tenement"  extends  not  only  to  that  which  may  be  held  by  aome  aer- 
Tice,  but  comprehends  all  that  a  man  may  be  seised  oi  ut  de  Hbero  tttumaUo, 
Co.  Lit.  6.  a.  and  that  a  rector  has  the  ftank-toaement  of  his  rectory  appears 
by  Co.  Lit.  Sect.  647. 

Judgment  for  defendant. 

H.  4  Geo.     B.  R.     Rex  v.  Turner.    [1  Strange,  77-3 

THE  defendant  being  assessed  towards  the  poor's  rate  for  his  tithes  as  vicar, 
appealed  to  the  sessions,  where  he  is  absolutely  discharged.  £t  fer  Cu- 
riam; As  vicar  he  is  chargeable  by  43  Eliz.  and  the  sessions  has  only  power  to 
moderate,  but  not  discharge.    And  the  order  of  sessions  was  quashed. 


Costs  in  prohi- 
bition are  to  be 
given  from  tbe 
first  motion,  and 
not  from  the 
time  of  declaring 
only. 


H.  4  Geo.  Scacc.    Sir  Harry  Houghton  v.  Starhey.    [1  Strange,  62.] 

A  FTER  judgment  for  the  plaintiff  in  prohibition,  the  question  was,  what 
-^^  costs  ought  to  be  allowed,  the  statutes  of  S  and  9  W.  3.  c.  11.  girii^ 
costs  in  suits  upon  prohibitions;  and  whether  they  should  be  computed  fron 
tbe  first  motion,  or  only  from  the  declaration,  was  the  doubt.  Upon  search  it 
was  found  to  be  the  course  of  all  the  courts,  to  tax  only  from  the  time  of  de- 
claring, except  in  two  instances,  Eads  v.  Jackson,  B.  R.  2  Greo.  and  finnm  v. 
Turner  et  aV,  in  C.  B.  where  they  were  allowed  from  the  first  motion.  And 
of  this  opinion  were  all  the  judges,  as  Baron  Fortebcue  informed  me.  And 
all  the  officers  were  directed  for  the  future  to  allow  the  costs  of  the  first  mo- 
tion. And  afterwards,  Hil.  12  Geo.  B.  R.  inter  Swetnam  et  Arcker,  it  wss 
stated  in  the  same  manner,  and  agreed  to  be  the  uniform  practice  ever  since ; 
and  Fas.  1  Geo.  2.  between  Sir  Thomas  Bury  and  Cross,  the  same  doubt 
raised  by  a  new  Master,  and  the  court  ordered  costs  from  the  first  motion. 


H.  4  Geo.    Scacc.     Smith  v.  Roocliff.    [Bunb.  W.] 

Barcms  were  of  opinion,  that  a  modus  of  one  shilling  in  the  pound 
;ure,  according  to  the  value  of  the  land,  was  a  void  modus;  as  is  1 
a  momts  of  one  shilling  in  the  pound  acooiding  to  the  value  of  the  rent. 


A  modus  for 

pasture  of  one 

shilling  in  the 

pound  value  is 

void;  and  so  of  tbe  valne  of  the  rent. 


H.  4  Geo.     Dom.  Proc. 
Austen  V.  Nicholas.     [2  Br.  P.  C.  31.]     2  Wood,  10.     l^  Vin.  Abr. 

94.  120.    2Gw.6l5. 

^M^d^b^Ls  ¥^  ^^^^'  **  respondent  was  inducted  into  the  vicaraee  of  Shalford  and 
set,  drilled,  "*"  chapelry  of  Bramley,  and  thereby  became  entitled  to  aU  tithes,  duties,  and 
sown,  or  planted  profits,  belonging  to  the  same. 

The 
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The  ap^aDts  Robert  and  Elisabeth  Austen  were  seised  in  fee  of  the  im- 
propriation^ and  the  great  tithes  of  corn^  grain,  and  hay  5  and  the  other  ap* 
peliants  were  their  tenants. 

The  plaintiff,  as  vicar,  was  endowed  of  all  the  small  tithes,  and  had  for  a 
long  time  received  a  composition  of  three  shillings  and  four-pence  aa  acre,  in  in rowsTina 
lieu  of  the  tithes  of  beans  and  peas,  set  and  planted  in  rows  and  ranks,  that  had  garden-like 
been  hoed  and  weeded  with  the  hand,  where  the  ground  had  been  turned  up  °>^ine;rf  «re 
with  the  spade,  akhough  in  the  open  fields ;  but,  where  the  beans  and  peas  [^^j^^j^'^^ 
bad  been  set  in  rows  and  ranks,  and  hoed  and  weeded  wiUi  Uie  hand,  where  pioudb,^initead 
the  ground  had  been  turned  up  only  with  the  plough ;  the  tithes  of  such  beans  of  a  spade, 
mod  peas  had  been  gatbered  in  kind,  by  the  impropriator,  or  his  farmers.  sfter  a  new  im- 

Until  about  thirty  years  before  the  commencement  of  this  suit,  the  groond  prorement, 
in  the  parish  was  unially  prepared  for  beans,  peas,  and  roots,  with  plough  and  ^^^  ^      ^ 
apade  together  $  and,  while  this  inethod  continued,  the  impropriator  never  set     \  decrae  be- 
up  any  right  to  these  tithes,  so  that  the'same  were  enjoyed  by  the  vicar  |  but  tween  other 
the  farmers  and  occupiers  of  some  small  parcels  of  lands  (not  considerable  parties  may  be 
about  twenty  years  ago)  having  contrived  a  tin  or  iron  plate  to  be  annexed  to  j^  ^^  P'^* 
the  jplougfa,  the  use  of  the  spade  was  omitted^  and  tibereupon  the  impropriators  ^  ev^dencer^^ 
or  their  tenants  fint  set  up  a  pretence,  that  thereby  the  tithes  of  beans  and     au  inqui^tion 
peas  became  great  tithes,  end  took  the  same  accordingly.  without  a  com- 

In  Hilary  term,  10  Anne,  the  respondent  brought  his  bill  in  the  Exchequer  mission  not 
against  one  Elliott,  a  farmer  of  the  great  tithes,  for  the  tithes  of  such  fdoogh*  ^^?^^  ^ 
set  beans  and  peas  3  and  the  court  decreed  Elliott  to  account  for  the  same. 

The  plaintiff  soon  after  brought  another  bill  in  the  same  court,  against  the 
defenduits,  for  the  small  tithes  arising  from  the  glebe  land,  and  to  confirm  the 
fcvoier  decree;  but  pending  this  suit,  Elliott  brought  his  action  of  trover 
against  the  plaintiff,  for  taking  tithes  of  peas  which  were  set  in  rows  and  ranks, 
and  weeded  and  hoed  upon  ground  turned  up  with  the  plough,  and  upon  the 
trial  of  that  action  (wherein  the  value  of  this  tithes  being  agreed  on,  the  only 
question  was,  whether  the  tithes  belonged  to  the  impropriator  or  the  vicar }) 
the  plaintiff  in  the  action  obtained  a  verdict. 

AJiter  this  verdict,  the  cause  against  the  defendants  came  on  to  be  heard,  on 
the  19th  of  May,  17155  when  the  barons  having  admitted  their  decree  agcdnst 
£]liott(l)*to  be  read  (though  he  was  not  party  to  this  suit,  nor  were  the  de* 
fendants  parties  to  that)  and  rejected  the  evidence,  verdict,  and  judgment,  in 
the  action  of  trover ;  affirmed  their  former  decree,  and  ordered  the  defendants 
to  account  with  the  plaintiff  for  the  said  small  tithes. 

From  which  decree  thc^  defendants  appealed,  insisting,  that  there  were  in  this 
case  two  contradictory  determinations  ot  the  same  question ;  the  one  in  a  court 
of  equity,  the  other  at  common  law :  that  the  determination  at  common  law 
ought  to  stand ;  for  that  every  man's  freehold  and  inheritance  ought  to  be  tried 
and  determined  at  common  law  5  or  at  least,  that  no  decree  ought  to  have  been 
made  without  a  second  trial :  that  the  court  of  Exchequer,  by  allowing  the 
former  decree  to  be  read  as  an  authority  in  the  like  case,  though  not  under  the 
denomination  of  evidence,  did  in  effect  found  a  decree  against  the  appellants, 
on  a  proceeding  which  oug^t  not  by  law  any  way  to  affect  their  right  5  that  by 
these  means  all  the  tithes  of  wheat,  barley,  &c.  might  be  turned  into  small  tithes ; 
forasmuch  as  wheat  and  barley  were  in  many  places  sown  in  furrows  after  the 
plough,  and  oftentimes  hoed  and  weeded  with  the'  hand ;  that  the  vicarage  was 
never  endowed  with  small  tithes  arising  upon  the  glebe  lands,  nor  had  the  vicar 
ever  any  possession  of  such  tithes  5  that  this  was  a  new  case,  and  would,  in 
consequence,  affect  all  the  impropriators  in  England ;  for  that  this  sort  of 
husbandry  of  planting  peas  in  rows  and  ranks  after  the  jJough,  and  weeding 
and  hoeing  the  same,  was  found  to  be  a  great  improvement  of  the  crop :  that 
the  vicar  having  a  right  to  peas  planted  in  gardens,  where  the  spade  only  was 
used  to  turn  the  ground  (the  same  sort  of  husbandry  being  used  in  the  open 

(1)  A  decree  between  other  parties  mav  An  inquisition  not  admitted  to  be  read  as 

be  read  as  a  precedent,  thoogh  not  as  evi-      etidence,  there  being  ao  commission,  to  war- 
denes. — [Vvier.']  rant  it.— [Fiii«r.] 

fields)  3 
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fields)  ;  aod  there  being  an  old  custom  in  the  parish  to  pay  3s.  4d.  an  acre  for 
giound  turned  with  the  spade^  and  planted  with  any  sort  c^roots^  the  vicar  had 
accordingly  received  such  composition  of  3s.  Ad.  as  well  for  peas  as  roots ;  and 
it  did  not  appear,  by  any  proof,  that  the  vicar  ever  collectcxi  tithes  in  kind  of 
peas,  planted  after  the  spade ;  but  that,  on  the  contrary,  only  3s.  4d.  an  acre 
had  all  along  been  paid  blm^  for  all  trenched  ground  planted,  whether  with  peas 
or  roots. 

On  the  other  side  it  was  contended,  that  though  vicars  sometimes  (for  ease 
of  themselves  and  the  parishioners)  agreed  to  take  a  composition,  yet  it  did 
not  destroy  the  right  they  had  to  the  tithes,  either  in  kind,  or  according  to  a 
modus;  but  the  old  right  continued,  to  take  the  tithes  according  to  the  ancient 
method  of  payment,  when  the  time  for  which  the  composition  was  made  was 
determined :  that  the  vicar  had,  for  time  immemorial,  received  the  tithes  of 
beans  and  peas  planted  and  managed  in  garden-like  manner,  as  well  after  the 
plough  as  after  the  spade :  that  the  court  of  Exchequer  only  read  the  decree 
against  Elliott  by  way  of  precedent,  and  regarded  it  as  such,  as  well  as  other 
cases  cited  out  of  the  law-books :  that  it  was  impossible  the  tithes  of  wheats 
barley,  &c.  should  ever  be  turned  into  small  tithes,  by  means  of  thb  decree ; 
for  without  a  prescription,  no  claim  could  be  made  of  such  tithes  by  a  vicar, 
let  the  ground  be  prepared  or  turned,  or  the  seed  sown  or  set,  in  what  manner 
soever ;  that  where  the  vicar  did  so  prescribe,  the  disusing  a  single  instrument, 
and  still  continuing  the  same  crops  and  manner  of  husbandry,  could  not  de^ 
prive  him  of  that  prescription  j  besides  the  respondent  claimed  tithes  of  no 
other  com  or  grain  set  in  rows  or  ranks,  or  otherwise  sown  in  fields,  but  only 
of  peas  and  beans  j  which  plantation  took  its  rise  from  the  garden  culture  of 
such  crops  :  that  upon  hearing  the  cause,  the  appellants  could  not  make  it  i^ 
pear  that  the  lands  for  which  they  insisted  on  an  exemption  of  all  small  tithes, 
were  glebe  lands  -,  or,  that  as  such,  or  by  any  other  means,  they  were  legally 
discharged  of  tithes  to  the  vicar ;  and  therefore,  the  court  decreed  them  to  pay 
tithes  of  such  lands  :  that  this  vras  no  new  case,  there  being  precedents  of  the 
like  nature  in  the  court  of  Exchequer :  that  without  a  prescription  the  vicar 
could  not  claim  3  and  with  it,  he  was  entitled  to  the  improvement ;  but,  if 
omitting  an  instrument  in  husbandry  could  defeat  the  prescription,  then  the 
right  of  aU  prescription  was  at  end. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  ad- 
judged, that  the  same  should  be  dismissed ;  and  the  decree  therein  romplained 
of  affirmed. 


1717. 

No  tithes*  of 
hop'polcs. 

rithe-milk 
ought  to  be 
«verv  tenth 
meal. 


H.  4  Geo.     Scacc.     Bate  v.  Sprakling.     [Bunb.  20.]    2  Gw.  6I8. 

TT  was  decreed  by  the  court,  that  no  tithe  should  be  paid  of  hop-poles  :  that 
-^  tithe-milk  ought  to  be  every  tenth  meal ;  and  that  in  all  cases  where  yon 
do  not  make  out  some  custom,  you  must  pay  according  to  the  canon.(l) 

Mr.  JFard  quoted  the  case  of  Clutty  v.  Reeves,  in  Scacc.  Term  Trin.  3  Jac. 
1 687,  wherein  it  was  resolved,  that  (2)  tithes  of  hops  are  not  to  be  paid  till 
after  they  are  picked,  and  before  they  are  dried,  every  tenth  measure. 


i 


1)  Qiuere,  as  to  this.  caase  of  BUsi  t.  Chandler,  Term  S.  Mkh. 

i)  Tbc  titliing  of  hops  was  settled  in  the      Nov.  10, 1730. 


notice 


H.    4  Geo.     Scacc.    Jnon.    [Bunb.  22.]    2  Gw.  6I8. 

n-e, Whether  TF  there  be  a  general  demand  of  tithes,  and  a  general  replication  |nit  in;  if 
iceofabrtdg-  •*-  the  plaintiff  upon  the  commission  give  notice,  that  he  will  proceed  only  as 

?^?^  ?^  *  P  J  ***'  to  such  and  such  puticular  matters,  it  is  as  well  as  if  the  demand  had  been 

tiff's  demand        «i,..:j«^j  •     xu  v     m.-  v  1. 

upon  the  com.     a^™gea  !»  the  rephcation  j  but  qu<ere. 

mission,  be  as  well  as  if  abridged  by  the  replication,  * 

H.  4 


TITHE  CASES.  737 

H.  4  Geo.     Scacc.    Shaw  v.  Brumptan,    [2  Wood,  82.]  1718. 

Linoolnshire,  18th  February,  1718.  ''"^""*^ 

nPHE  bill  stated,  that  the  plaintiff  had  been,  for  several  years  past,  rector  of  A  ciutom  that 
-*    the  parish  and  parish-church  of  Wyberton,  in  the  county  ot  Lincob,  and  ^«  inhabitant* 
was  entitled  to  all  manner  of  tithes  arising  therein,  and  in  the  titheable  places  J^p?™hecp 
thereof;^  that  the  inhabitants  there  had  a  right  of  common  for  all  manner  of  ^^^  a  common 
cattle  without  number,  at  all  times  in  the  year,  in  a  common  fen  adjoining  to  fen  in  winter, 
Wyberton,  as  the  inhabitants  of  other  parishes  adjacent  to  the  said  fens  had  3  selling  tliem 
that  where  an  inhabitant  of  Wyberton  keeps  sheep  upon  the  said  common  fen  ^^  ^5°^"" 
in  the  winter,  and  sells  them  after  Candlemas  day,  and  before  the  shearing  day  ^^J^  day  "^ 
ic^kfwing,  there  were  due  to  the  rector,  by  ancient  custom  used  in  the  said  following, 
parish,  three-pence  for  every  sheep  so  sold,  in  lieu  of  the  tithes  of  such  sheep;  ahoald  pay  S<L 
that  the  defendant  Brumpton  was,  and  for  divers  years  past  had  been,  an  in-  fo'  «^c'^  *{!^P 
habitant,  and  had  held  a  farm  there,  and  as  such  had  a  right  of  common  in  "^^^^jiJ^eg  o" 
the  said  common  fen^  that  about  Michaelmas,  1713,  the  plaintiff  made  an  gucii^ibeep." 
agreement  with  him  to  take  eight  pounds  a-year  for  his  tithes,  and  at  Michael- 
mas, 1715,  gave  him  notice  that  for  the  future  he  would  take  his  tithes  in  kind ; 
that  about  the  same  time,  or  about  the  Candlemas  following,  the  defendant,  in 
order  to  defraud  the  plaintiff  of  his  tithes,  took  a  lodging  for  himself  only  in 
an  adjacent  town,  called  Skirbeck  Quarter,  whose  inhabitants  had  likewise  a 
right  of  common  in  the  said  fen ;  that  he  continued  to  keep  his  house  and 
farm  at  Wyberton,  where  his  family  and  all  his  servants  lived  3  that  they  « 

looked  after  his  stock  there  and  on  the  said  fen ;  and  that  he  was  the  reputed 
housekeeper  there,  and  as  such  rated  to  all  parish  rates  in  Wyberton ;  that 
since  Michaelmas,  1715,  he  had  sown  several  acres  of  his  said  farm  with  wheat, 
barley,  oats,  peas,  and  other  grain,  which  he  had  cut  and  carried  away  with- 
out setting  out  the  tithes  thereof,  or  making  any  satisfaction  for  the  same ; 
that  he  also  had  several  sheep,  from  which  he  had  wool  and  lambs,  the  tithes 
of  all  which  ought  to  have  been  paid  to  the  plaintiff,  but  which  he,  the  de- 
fendant, had  re&sed  to  do,  on  the  pretence  that  he  was  not  an  inhabitant  and 
housekeeper  there,  and  that  none  but  resident  housekeepers  ought  to  pay  the 
tithes  of  wool  and  lambs  in  kind  to  the  plaintiff;  but  that  persons  who  occu- 
pied lands  in  Wyberton  who  were  not  actually  resident  there  ought  to  pay  only 
ten-pence  an  acre  in  lieu  of  the  tithes  thereof;  the  contrary  of  which  was  the 
truth ;  and  that  the  other  defendants  combined  partly  in  the  same  manner  to 
defraud  him  of  his  tithes.  The  bill  therefore  prayed  to  be  relieved  In  the  pre- 
mises. 

The  defendants  appeared,  and  put  in  their  answers  neariy  to  the  same  pur- 
port as  in  the  bill  alleged. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnesses  were  exa- 
mined ;  and  on  reading  the  proofs  in  the  cause. 

It  is  ordered  by  the  court,  that  the  defendants  shall  account  generally  with 
the  plaintiff  for  the  tithes  of  the  titheable  matters  and  things  demanded  by  the 
bill,  as  well  for  the  tithes  of  those  titheable  matters  they  respectively  had  and 
kept  within  the  said  parish  as  upon  the  said  common  fen ;  and  it  is  referred  to 
the  deputy  to  take  the  said  account. 

Pursuant  to  which  order,  the  deputy  made  his  report  on  the  twenty-ninth  of 
May  last ;  and  on  reading  the  same  without  exceptions. 

It  is  ordered,  on  the  sixteenth  of  June,  1718,  that  the  said  report  be  con- 
firmed, and  that  the  ^aid  defendants  do  pay  to  the  plaintiff  the  several  sums  re- 
ported due  to  him  for  the  tithes  of  the  wool  and  lamb  which  they  had  in  the 
said  parish,  and  upon  the  common  fen,  and  clipped  in  the  said  parish  of  Wy- 
berton. 

E.  4  Geo.    B.  R.     Drake  v.  Taylor.    [1  Stra.  87.]  1718. 

nPHE  vicar  libels  for  tithes  of  turnips,  and  lays  his  title  to  them  by  prescrip-  ^hcrctheques- 
-'-    tion  and  endowment.    The  defendant  pleads  that  there  is  a  rectory  im-  ^j^q  j,^  whether 
propriate,  and  that  time  out  of  mind  Che  rector  haa  taken  tithes  of  turnips,  the  rector  or 
VOL.  I.  3  a  And 
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1 718.  And  last  term  he  moved  for  a  prohibition  pro  dtfectu  triationis,  and  obtained  a 
role  mst.  And  now  Reynolds,  Seijeant,  came  to  shew  canse  against  a  prohibi- 
tion^ for  that  turnips  are  a  late  improvement  in  Nor£dlk  (where  the  matter 
arises),  and  quoted  2  Roll.  Abr.  310.  Z.  5.  1.  2.  And  where  the  matter  if 
Tict7be«ititled  orginaUv  of  ecclesiastical  conusance  unmixt  with  any  temporal  ingredient^  no 
to  tidies,  no  prohibition  lies.  The  vicar  is  prima  fade  entitled  to  nothing,  unltts  he  shews 
prohibition  lies,  a  right  either  by  prescription  or  endowment.  These  endowments  are  of  an  ec- 
s'^rit  {J^  rt  <^^s^^^^^^  nature,  and  so  is  the  extent  of  them.  For  anciently  and  until  the 
60  yean  make  ^^^^  ^f  15  R.  2.  c.  6.  and  4  H.  4.  c.  12.  the  ordinary  endowed  the  vicangie 
a  prescription,  at  his  discretion.  In  2  Browol.  36.  it  is  said  and  agreed,  that  if  there  he  a 
and  therefore  parsonage  impropriate,  and  a  vicarage  endowed,  and  there  be  any  di&rence 
evidoice  that      between  them,  it  shall  be  tried  and  determined  by  the  ordinary,    m  Scaecmo 

Ihe  Ti(S  to  a     ^*  *»  ^-  ^-  *****  proWbition  has  been  denied. 

sentence  thei«         Toricj,  contra.    That  rule  which  has  been  laid  down^  will  not  be  insisted 
upon  the  en-      upon  now  a-days,  for  the  clergy  will  not  pretend  to  be  exempted  from  the 
dowment,  would  temporal  jurisdiction  merely  because  they  are  ecclesiastics,  but  in  this  case 
hu^^^  ^  ni   ^^^  parties  are  not  ecclesiastics,  for  the  libel  is  against  the  parishienec  and 
^Q^      porai   1^  1^     ^  custom  which  is  denied  and  must  be  tried,  and  that  has  always  been 
.    g^xxl  ground  for  a  prohibition.    We  do  not  pray  it  for  defect  of  jurisdiction, 
hut  want  of  trial  of  the  prescription,  which  is  what  the  vicar  grounds  himadf 
upon  in  making  his  title  to  the  tithes;  and  the  question  is  not  upon  the  endow- 
ment, though  I  admit  the  prescription  supposes  an  endowment. 

Cn.  J.  Though  both  parties  are  not  ecclesiastics,  yet  the  thing  in  contio- 
▼ersy  belongs  either  to  one  ecclesiastic  or  another,  for  either  the  rector  h  eo^- 
tled  to  the  tithes  or  the  vicar,  and  what  matter  is  it  to  the  parishioner  who  has 
them  ?  for  he  can  only  pay  them  to  one.  This  is  properiy  a  dispute  what  be- 
loi^  to  the  vicar  upon  the  endowment,  and  that  evidence  which  will  eatitk 
him  to  a  sentence  below,  will  not  enable  him  to  recover  here,  and  therefoie  I 
am  against  a  prohibition.  To  which  Powys,  J.  and  Eybs,  J.  agreed.  Ei  per 
Pbatt,  J.  If  we  should  grant  a  prohibition  in  order  to  try  the  castom,  and  it 
should  be  found  against  the  custom,  yet  that  will  not  determine  the  question 
upon  the  endowment ;  and  therefore  we  ought  not  to  draw  them  gut  of  diat 
court,  which  may  properly  determine  the  whole  matter.  And  besides  in  the 
spiritual  court  fifty  years  make  a  prescription,  though  it  wiU  not  heie.  The 
rule  for  a  prohibition  was  discharged. 

Tr.  4  Geo.   B.  R.     Rex  v.  Shingle.    [1  Stra.  100.] 

Tithes  are  a        ^f^HE  43  Eliz.  C..2.  charges  lands,  tenements,  tithes,  &c.  to  the  poor*s  rate. 

tenement  -I-    By  a  private  statute  for  erecting  workhouses  in  Colchester  the  poor  are 

provided  for  in  another  manner,  and  the  occupiers  of  lands  and  tenements  aie 
made  chargeable :  and  after  a  rate  an  appeal  is  ^ven  to  the  sessions.  The  de- 
fendant was  parson,  and  rated  for  his  tithes,  and  appeals;  and  because  the 
word  '^  tithes '  was  not  in  the  act  of  pariiament,  which  the  sessions  lootked  upoo 
as  an  abwlute  repeal  of  the  43  Eliz.  ^tioad  Colchester,  therefore  they  disdiarge 
him.  Et  per  Curiam:  He  ought  not  to  be  exempted  but  by  express  wofds, 
being  liable  before.  Here  he  is  an  occupier  of  a  tenement,  for  tithes  are  a 
tenement.  1  Vent.  173.  2  Lev.  139.  Xutw.  1563;  1  Inst.  6.  Dy.  83. 
Litt.  §  647.  32  H.  8.  c.  7.  Co.  Litt.  159.  Cro.  Jac.  301.  2  Inst.  625. 
Wherefore  the  order  of  sessions  was  quashed.  PotoeU  v.  Bull,  C.  B.  this  ques- 
tion determined  in  the  same  manner. 


Proof  of  admis-  '^^^  ^  ^^^'     ^^*^^'     WoodcQ(^k  V,  Smith.    [Bunb.  £5.] 

»on,  institation,  A  LTHOUGH  at  law  they  hold  a  parson  or  vicar  to  the  proof  of  his  admis- 
and  inaaction,  xX  ^{q^^  institution  and  induction,  and  readine  the  articles,  yet  per  Man  Oh 
:jS=Er^S^.^'*"' We  never  do  in  equity.  '    '^ 

qmred  in  equity.  — ^i^^^*— 

Tr.4 


TTTHB  CASEST.  739 

Tr.  4  Geo.    Scacc.    Baify  v.  Peasly.    [Bunb.  916.]    2  Gw.  623,  1718. 

BILL  for  thlies,  the  defendant  stood  out  tfll  a  seqaestratioD^  and  the  bill  ^'^"^^ 
was  taken  pro  confe»8o:  It  was  moved  for  the  defendant^  that  npon  pay-  S*^^*^*®^^ 
ing  the  costs,  the  value  of  the  tithes  might  be  ascertained,  and  rednced  either  feuo!Se  court 
by  the  taxation  of  the  Master,  or  by  Uie  oath  of  the  plaintiff  himself,  as  was  <will  only  give  a 
done  in  the  case  of  Crosman  t.  Goodricky  Hil.  Term,  2  and  3  Jac.  2.      But  rule  to  shew 
noia,  there  was  a  consent  in  that  case;  and  the  court  now  would  make  no  ^°*®.^4  *f, 

other  nde,  but  that  the  plaintftT  should  shew  cause  why  he  should  not  consent  F«Dtiff  should 
-.        ^,   X    *i-      *i  '  not  swear  to  the 

to  give  his  oath  to  the  value.  ytlus, 

Tr.  4  Geo.    Sc«cc.    Bemdng  v.  Dowce.    [Bunb.  £6.]    £  Gw.  622. 

THIS  was  a  bill  for  tithes,  the  defendant  insisted  that  the  lands  where.  Sec.  When  the  land 
were  part  of  the  Homestall  which  is  part  of  the  Bishop  of  London's  pa-  ^^L'tSf  •J'^* 
lace,  and  therefore  exempt  from  payment  of  tithes,  but  did  not  lay  it  person-  ^ig^iarMd  into 
ally  in  the  bishop ;  and  this  was  allowed  by  Lord  Ch.  B.  Buht  and  Baron  whatever  bands 
Fricb  against  Pagb,  to  be  well  enough,  because  this  exemption  goes  along  jt  comes, 
with  the  lands ;  although  it  would  have  been  better  laid  by  way  of  formu 
prescription  as  at  law ;  that  the  bishop  for  himself  and  his  tenants  have,  time 
out  of  mind,  &c.    And  as  to  lands  belonging  to  a  monastery,  they  must  set 
forth  how  the  prescription  is;  but  where  the  land  itself  is  exempt,  it  is  dis- 
charged, in  whatever  hands  it  comes;  and  by  the  opinion  of  two  barons  against 
one  (ahsente  Mountaoue),  the  bill  was  dismissed. 

M.  5  Geo.    Scacc.    Abthorp  et  aV  v.  Jennings.    [Bunb.  27.] 

MR.  Boatie  moved  for  an  injunction  on  a  dedmua,  and  that  it  should  ex-  Injunction 
tend  to  stay  proceedings  in  the  Bishop  of  Ely's  court  (until  answer),  granted  to  a 
where  the  defendant,  as  rector  of  Gambligay,  in  Cambridgeshire,  libelled  against  ^'^^^/^f^^^^^^ 
the  plaintifi,  his  parishioners,  for  all  sorts  of  tithes;  and  upon  alleging  that  ^j^  answer.    ' 
there  were  several  mcdiuti,  the  proof  of  which  would  arise  out  of  the  answer, 
4he  motion  was  granted.     (Quod  noiaj    But  the  rule  was  dischaiged  Nov.  28, 
following. 

M.  5  Geo.     Scacc.    jlnon.    [Bunb.  28.]    2  Gw.  6l8« 

IF  to  a  bill  for  tithes  the  defendant  does  not  shew  a  tender  before,  or  make  A  tender  most 
it  in  the  answer,  the  plaintiff  is  entitled  to  an  account,  although  the  value  ^  in^^  before, 
be  never  so  smaD;  if  there  has  been  a  tender  before,  and  a  tender  is  also  made  ^^^^^  ^J  ^® 
by  the  answer,  the  defendant  saves  his  costs;  if  the  tender  is  only  by  the  an-  Jbed^dan^^ 
awer,  he  must  account  with  costs.  his  costs. 


M.  5  Geo.  Scacc.    Janes  v.  Cawthome;  et  i  contra.    [2  Wood,  97.] 

Cambridgeshire,  15th  December,  1718. 

THE  bill  stated  that  in  January,  1714,  the  plaintiff  was  legally  instituted  ModMia  of  one 
and  inducted  into  the  parish  church  and  rectory  of  Downham,  in  the  Isle  J^U^^^^J^^**^ 
of  Ely,  and  ooonty  of  Cambridge ;  that  he  had  ever  since  duly  served  the  cure;  denBaUowed^^f 
and  that  by  viitae  of  his  said  indootion  he  was  legally  entitled  to  all  the  great  one  penny  for  a 
and  small  tithes  arising  therein,  and  in  the  titheable  places  thereof;  to  the  foal  not  sold 
Easter  offerings,  and  other  dues  belonging  to  the  said  rectory;  and  to  the  gate  ^**^°*^®  y®*'J 
of  six  cows  on  certain  lands,  called  Downham  Park,  over  all  the  said  lands,  at  1^„^'*''  ^^ 
fdl  times  of  the  year;  that  by  the  custom  of  the  parish  the  tithes  of  rabbits  and  ^^^sitions 
tnrlues  were  due  to  the  rector  there;  that  all  the  defendants  (except  the  Bishop  ordered  to  be 
of  Ely  and  Sir  J.  Shaw),  from  Lady  day,  1716,  had  occupied  divers  lands,  suppressed  at 
meadows,  foesh  marshes,  fen  grounds  and  orchards,  particularly  within  the  the  hearing. 
level  called  Bedford  Level,  which  is  within  the  titheable  places  of  the  parish, 
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1718.  and  for  which  they  ought  to  h^vc  paid  tithes  in  kind  to  the  plaintiff;  that  the 
JOHii  defendants  hind  on  the  said  grounds  wheat,  hariey  and  rye,  for  which  they 
ought  to  haVe  paid  tithes  in  kind;  that  they  had  kept  on  the  said  fen  gioonds 
milch  cows  which  had  calves,  and  also  seyeral  sheep,  from  which  they  hid 
wool  and  lamhs ;  that  they  had  seyeral  colts,  which  had  been  foaled  fnNn 
mares  kept  by  them  ;  that  they  also  had  pigs,  swine,  honey,  poultry  and  frait, 
and  had  agisted  cattle  on  the  said  grounds,  and  also  had  pigeons  and  other 
titheable  matters  in  the  said  parish,  of  all  which  they  ought  to  have  paid  tithes 
to  the  plaintiff,  but  which  they  had  refused  under  several  pretences  to  do.  The 
hill  therefore  prayed  a  discovery  of  the  several  titheable  matters  and  things, 
and  an  acooui^t  and  satisfaction  for  the  same. 

The  defendant  Cawthome,  and  the  other  occupiers,  said  that  the  plaintiff 
was  rector  of  the  parish,  and  entitled  to  all  tithes  arising  therein,  and  to  Easter 
offerings  ;  that  they  were  severally  occupiers  of  divers  lands  lying  therein,  part 
wheredf  did  lie  in  Bedford  Level ;  that  time  out  of  mind  there  had  been,  and 
then  were,  several  rates  and  customs  for  paying  tithes  in  the  said  parish  at 
Easter,  rtz.  for  every  new  milch  cow,  two-pence ;  for  an  old  milch  cow,  three 
halfpence ;  for  every  calf,  six-pence ;  for  a  foal  not  sold  within  the  year,  one 
penny ;  if  sold  within  the  year,  the  tenth  penny  for  which  the  same  was  sold ; 
for  Easter  offerings  for  every  married  man  and  his  wife,  two-pence  a-pieoe;  for 
every  single  person  above  sixteen  years  old,  two-pence ;  for  hearths  and  gar- 
dens, one  penny ;  for  every  pig,  one  shillibg  and  six-pence ;  for  tithe  miJk, 
the  morning's  milk  of  every  Monday,  to  be  brought  home  by  the  parishioiiers 
on  Whitsunday,  the  rector  adorning  the  church  with  boughs,  and  strewing  the 
church  with  flags  or  rushes;  that  of  the  ground  they  occupied  in  F&dderFen,  no 
tithe  was  due  for  the  grass  or  hay  thereof ;  for  that  the  said  Fodder  Fen  had  been 
and  was  part  of  the  ancient  demesnes  of  the  said  manor  of  Downham,  whereof 
the  Bishop  of  Ely  for  the  time  being,  and  his  predecessors,  bad  been,  and  weie, 
seised  in  fee  in  right  of  the  bishopric,  and  which  fen  had  always  been  free 
from  the  payment  of  tithes ;  and  that  they,  as  tenants  to  the  said  bishop,  had 
not  paid  any  tithes  arising  there ;  that  for  several  years  past,  for  preventing  aU 
differences  about  their  tithes  of  grass  and  hay,  thev,  and  several  landholdeTS  in 
the  said  parish,  had  paid  two-pence  an  acre  for  all  their  hay  and  grass  groond 
in  the  said  parish,  in  lieu  of  the  tithes  of  grass  and  hay  arising  from  those  puts 
which  were  not  tithe  free ;  and  they  insisted  upon  the  said  rates  and  costomary 
payments,  and  to  be  discharged  from  the  payment  of  any  tithes  for  the  gnss 
and  hay  of  Fodder  Fen ;  all  which  moduses  they  submitted  to  pay,  and  denied 
that  tithes  in  kind  were  payable  for  the  titheable  matters  comprehended  under 
the  said  modmes;  and  they  also  denied  that  they  did  pretend,  or  had  ever  pre- 
tended, that  the  lands  held  by  them  were  extra-parochial. 

The  defendant  Thompson  said,  that  before  the  plaintiflTs  induction,  and  ever 
siace^  he  had  been  lessee  of  the  Bishop  of  Ely,  of  several  acres  of  pastore  and 
of  fen  land,  in  Downham,  called  the  Friths,  which,  until  the  year  1650^  was 
an  ancient  park,  called  Downham  Park,  and,  until  that  year,  impaled  and  re- 
plenished with  deer,  and  that  it  had,  time  out  of  mind,  been  parcel  of  the  de- 
mesnes of  the  manor  of  Downham ;  and  he  denied  that  the  plaintiff  was  enti- 
tled to  any  great  or  small  tithes,  but  only  to  the  gate  of  six  cows  on  the  said 
premises,  in  lieu  of  all  tithes  arising  therefrom ;  and  said  that  the  rectors  of 
bownham  had  constantly  enjoyed  the  said  gate  in  lieu  of  tithes,  nntil  1650, 
when  the  premises  were  dispariied;  that,  until  that  time,  the  bi^ops  of  Ely, 
and  their  lessees  and  tenants  thereof,  had,  time  out  of  mind,  used  to  be  dis- 
charged from  all  manner  of  tithes  arising  from  the  said  premises,  and  that  die 
said  six  cow  gates  in  the  said  premises  were  enjoyed  by  the  rectors  of  Down- 
ham,  in  full  and  complete  satisfaction  of  the  tithes  thereof;  that  soon  afiter  the 
disparking  of  the  lands,  the  Bishop  of  Ely,  for  the  time  being,  or  his  lessee  of 
the  said  premises,  came  to  an  agreement  with  tibe  rector  of  Downham,  to  pay 
him  ten  pounds  a-year,  in  lieu  of  the  said  six  cow  gates ;  and  that  he  was  williDg 
to  pay  the  same,  and  had  tendered  the  same  to  the  said  plaintiff:  and  be  set 
£orth  an  account  of  his  titheable  matters  and  things  demanded  by  the  biU^  and 
the  values  thereof. 

The 
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The  defendant  M.  Carter  said,  that  he  was  not  an  inhabitant  of  the  said  1718. 
parish^  and  admitted  that^  for  sixteen  years  past^  he  had  occupied  several  acres  JONSt 
of  fen  ground  lying  in  Bedford  Level  $  but  he  denied  that  any  part  thereof  laid 
within  the  bounds  of  the  said  parish ,  and  averred  that  they  had  been>  time  out 
of  mind,  esteemed  extra-parocbial,  and  that  the  tithes  of  such  lands  did  belong 
to  the  crown  and  its  patentees ;  that  since  he  occupied  the  said  lands,  he  had 
either  paid  titlies  in  kmd,  or  some  modus  in  lieu  thereof,  to  such  person  as  had 
a  title  thereto  by  such  letters-patent  -,  that,  for  three  years  past,  he  had  paid 
the  defendant  Sir  J.  Shaw  a  yearly  modus  of  two-pence  an  acre,  in  Ueu  or  the 
tithes  of  those  lands,  which  came  to  four  pounds  per  annum,  and  believed  that 
Sir  J.  Shaw,  as  patentee  under  the  crown,  had  a  right  to  receive  the  same : 
and  he  set  forth  an  account  of  what  titheable  matters  he  had. 

The  defendant  Shaw  set  forth,  that  Queen  Anne,  being  seised  in  fee  of  the 
tithes  of  two  thousand  and  sixty-four  acres  of  land,  lying  in  Byall  Fen,  in  Bed- 
ford Level,  did,  by  her  letters-patent,  dated  the  ninth  of  March,  in  the  ele- 
venth year  of  her  reign,  grant  the  tithes  of  those  lands  to  him  for  thirty-one 
years  3  and  he  insisted  that  all  the  lands  were  extra-parochial,  and  no  part  of 
them  within  the  titheable  places  of  the  parish  of  Downham ;  and  that  he  was 
entitled  to  the  tithes  thereof,  as  lessee  ot  the  crown.  , 

The  Bishop  of  Ely  said,  that  he  was  seised  in  right  of  his  bishopric  of  the 
manor  of  Downham,  of  the  demesnes  of  which,  Downham  Park  was  parcel,  and 
submitted  his  interests  to  the  judgment  of  the  court,  and  said,  that  upon  search 
made  among  the  ancient  writings  belonging  to  the  bishopric,  several  rolls 
were  found  relating  to  the  demesnes  of  the  manor  of  Downham. 

To  the  aniwers  of  the  defendants  Cawthome  and  the  other  occnpiers,  the 
plaintiff  replied  specially,  and  therein  waived  the  demands  of  his  biU  as  against 
them,  for  the  tithes  of  their  com,  grain,  geese,  eggs,  hemn,  flax,  coleseed, 
honey,  turnips,  saffron  and  orchards  j  and  admitted  their  said  customary  pay- 
ments for  offerings,  and  one  penny  for  hearths  and  gardens,  as  in  the  answer 
stated,  which  he  offered  to  accept  from  them  with  his  costs ;  but  he  therein 
averred,  justified  and  maintained  his  said  bill,  as  to  all  other  the  demands 
therein  contained  :  as  to  the  answers  of  the  other  defendants  he  replied  gene- 
rally, and  the  defendants  rejoined. 

The  defendants,  who  were  the  occupiers,  for  themselves  and  all  the  inhabit- 
ants of  Downham,  filed  their  cross-bill  against  the  plaintiff  Jones,  to  establish 
the  several  moduses  set  forth  in  their  answers,  and  to  perpetuate  the  testimony 
of  their  witnesses,  and  insisted  that  Fodder  Fen  was  tithe  free. 

Jones  answered,  and  admitted  the  customary  payments  for  Easter  offerings, 
and  for  hearths  and  gardens  j  but  insisted  upon  his  right  to  tithes  in  kind  for 
Fodder  Fen,  and  upon  his  right,  as  rector  of  the  parish,  to  tithes  in  kind,  as  to 
all  other  matters,  in  manner  as  aforesaid. 

The  plaintiffs  in  the  cross-bill  joined  issue^  and  divers  witnesses  were  exa- 
mined in  the  original  cause  on  both  sides. 

The  cause  came  on  to  be  heard  on  the  twenty-third  day  of  November  last, 
and  upon  reading  the  proofs  in  the  cause,  and  a  terrier  of  the  glebe  lands  and 
other  things  belonging  to  the  rectory  of  Downham,  in  the  year  1 638,  with  a 
schedule  annexed. 

It  was  ordered  by  the  court,  that  the  depositions  of  John  Adams,  taken  upon 
his  second  examination  on  the  plaintiff  Jones's  side,  to  the  first  and  thirty- 
eighth  interrogatory,  against  Cawthome  and  others  >  and  likewise  that  the  de- 
position of  Benjamin  Cawthome,  taken  upon  the  first,  second,  third,  fourth  and 
fifth  interrogatories,  against  the  plaintiff^ Jones,  should  stand  suppressed }  and 
that  ihemoduscs  of  two-pence  for  a  new  milch  cow,  and  three  halfpence  for  an 
old  milch  cow,  and  the  Whitsuntide  milk,  insisted  on  by  the  defendants  to  be 
in  lieu  of  tithe  milk,  should  be  set  aside  and  discharged  as  void  >  and  that  the 
defendants  should  account  for  the  value  of  the  tithe  milk  ^  and  as  to  the  modus, 
insisted  by  the  defendants^  in  their  answers^  for  pigs,  the  defendants  waived 
the  same. 

Upon  further  hearing  this  fifteenth  day  of  December,  1718,  as  to  the  modus 

insisted 
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1718.        ibsisted  on  by  the  defendaMs,  in  their  answers  for  calfes^  the  defeadntt 
JONES         waived  the  same. 

^-  And  upon  fiirther  reading  of  the  prook,  and  die  defendant's  answers^  and  a 

wTHORNz.  coQipo9i(ioi2  q£  s^  former  bishop  of  Ely,  made  the  ninth  of  Maicfay  1421 ;  and 
an  adjudication/ made  the  fourteenth  of  August,  1666,  by  commissioDers  con- 
stituted by  act  of  parliament ;  and  an  institution  to  the  rectory  of  Down- 
ham,  in  the  year  1273,  in  book  M.;  and  acoouats  of  the  Saaitta  EUauu,  in 
the  nineteenth  year  of  Edward  the  Third,  and  the  seventh  and  eighdi  of  Heniy 
the  Fourth,  in  a  bundle  marked  O.  O. ;  and  a  receipt  marked  £.  $  and  two 
tithe  books  of  Mr.  Clopton,  a  fbnner  rector  of  the  said  paririi,  marked  K.  and 
C.^  and  several  bailiff's  accounts  of  Dowidiam,  given  in  to  the  former  bislion 
of'  Ely,  in  the  second,  thirds  seventh,  eighth  and  ninth  year  of  Henry  the 
Sixth  3  and  the  eighteenth,  twentieth  and  twenty-first  year  of  Edwafd  the 
Third,  in  a  biindle  marked  N.  N.;  by  which  ancient  evidences  it  i^^ieared  that 
tithes  in  kind,  or  money  in  lieu  ther^if,  had  been' anciently  paid  for  tiie  tithe- 
able  matters  and  things  kept  in  the  said  paik  ;  and  upon  reading  a  present- 
ment of  the  jury  of  the  manor  of  Downham,  made  the  fourth  of  May^  in  the 
seventh  year  of  Queen  Elizabelh  5  and  upon  full  debate  of  the  matter. 

The  court  declared  that  the  plaintiff  Jones  is  entitled  to  the  tithes  in  kind  of 
the  things  titheable  arising  and  kept  in  Fodder  Fen,  the  Park  and  the  FMth. 

And  as  to  the  modus  for  foals,  insisted  on  by  the  defendants  in  their  answer, 
the  court  directed  this  issue  to  be  tried,  *'  Whether  there  was  snch  a  modus  ex- 
'' tending  to  the  whole  parish?'*  but  the  plaintiff,  being  present  in  comt, 
waived  the  trial,  and  submitted  to  accept  of  the  modus. 

As  to  the  lands  in  Byall  Fen,  in  the  possession  oi  the  defendant  M.  Carter, 
the  tidies,  whereof  are  claimed  by  the  other  defendant  Shaw,  by  virtue  of  the 
lease  fix>m  the  crown,  as  being  extra-paroSchlal,  the  court  ordered  this  issne  to 
be  tried,  the  phdntiff  Jones  to  be  plamtiff  at  law, ''  Whether  the  four  hundred 
^  and  eighty  acres  in  Byall  Fen,  in  the  possession  of  the  defendant  M.  Carter, 
'*  or  any  and  what  part  thereof,  be  in  the  parish  of  DoWnham,  or  not  ?** 

And  it  is  further  ordered  by  the  court,  that  the  defendant  TTionipson  shall 
account  with  the  plaintiff  for  the  value  of  his  tithes  in  kind  of  the  titfaeaMe 
matters  and  things  which  he  had  and  kept  in  the  Ptork,  the  Frith,  and  else- 
where in  the  said  parish,  for  the  time  demanded  by  the  bill ;  but  that  fbr  the 
tithes  of  his  foals,  gardens,  hearth  penny,  and  Easter  offerings,  he  is  to  ac- 
count according  to  the  said  customary  payments. 

And  it  is  further  ordered,  that  the  defendants  Cawthome  and  othen  shall 
account  with  the  plaintiff  Jones  for  their  Easter  offerings,  and  cnstomaiy  pay- 
ments for  their  hearths,  gardens  and  foals,  in  manner  as  diey  have  set  forth  hi 
their  answer,  and  for  the  values  of  the  tithes  in  kmd  of  all  other  titheable  mat- 
ters and  things  they  respectively  had  and  kept  in  the  said  parish  and  titheable 
places  thereof,  for  the  time  demanded  by  the  bill,  other  than  and  except  ibr 
the  values  of  the  tithes  of  such  titheable  matters  and  things  as  the  plahitiff 
Jones,  in  and  by  his  special  replication,  has  waived ;  and  it  is  referred  to  the 
deputy-remembrancer  to  take  the  account. 

And  it  is  further  ordered,  that  the  plaintiff  Jones*s  bill,  as  to  the  defendant 
the  bishojp  of  Ely,  be  dismissed  -,  and  that  the  defendant's  cross-bill  be  like- 
wise dismissed  this  court,  but  without  prejudice  as  to  the  modus  of  fbab. 

In  pursuance  of  the  said  order,  the  deputy  made  his  report  the  fourteenth  of 
May  last,  of  what  was  due  from  the  defendants  Cawthome  and  others,  for  their 
tithes,  and  upon  reading  the  said  decree  and  report  without  eatceptions. 

It  is  ordered  by  the  court,  on  the  first  of  June,  1 719,  that  the  said  report  be 
confirmed,  and  that  the  defendants  do  respectively  pay  to  the  plaintiff  the  seve- 
ral sums  reported  due  to  him,  for  the  values  of  the  tithes  of  the  several  tithe- 
able matters  and  things  which  they  respectivdy  had  and  kept  in  the  said 
parish. 

In  pursuance  of  the  said  decree,  «  trial  was  had  upon  the  iMne  directed 
against  the  defendants  Carter  and  Shaw;  and  by  a  subsequent  order,  made  the 
twentieth  of  May  last,  the  plaintiff  Jdties  neglecting  to  try  the  same,  it  was 
ordered,  that  the  said  issue  should  be  taken  pro  cor^esso,  if  he  did  not  try  the 
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same  $  aad  the  said  plaintiff  still  neglecting  to  try  the  8ame>  the  said  cause  now^  1718. 
oo  the  tTfentieth  of  F^lMuary,  1720^  came  on  for  further  directions  at  the  re-  <'onb8 
cjuest  of  the  defendants  j  and  the  plaintiff  being  dnly  served  with  subpcena  to  ** 

hear  judgment^  and  no  counsel  appearing  for  him,  CAwrnomKB. 

It  is  ordered  by  the  court,  that  the  original  bill,  and  all  matters  and  things 
therein,  contained,  against  the  said  defendants  Shaw  and  Carter,  be  absolutely 
dismissed  with  costs,  to  be  taxed  by  the  deputy-remembrancer  of  this  court. 

Tho.  Buby.  Ja.  Montagus* 

Ro.  Price.  F.  Page. 


M.  5  Geo.    Scacc.     GeaU  v.  Winter.    [2  Wood,  103.    Bunb.  40.] 

Somersetshire,  20th  November,  1718. 

TH£  plaintiff  filed  his  bill  against  the  defendants,  and  in  particular  against  An  issoe  direct- 
the  defendant  Winter,  as  under-tenant  to  the  defendant  Healy,  who  held  ^  ^^  try  whe- 
Ihe  impropriate  rectory  of  Bishop*s  Lidiaid,  in  the  county  of  Somerset,  by  *l»w  the  vicar  of 
lease  from  the  defendants  the  dean  and  chapter  of  Wells,  setting  forth,  that  the  ^£ed  to  any,^' 
plaintiff,  as  vicar  of  the  vicarage  and  parish  church,  was  entided  to  all  tithe-  and  what«  tithes 
bay^  to  all  sorts  of  grass  or  seeds,  and  to  all  small  tithes  yearly  arising  within  of  hay  except 
the  said  parish.  "pon  ^"^^ 

The  defendant  Winter  said^  that  he  had  several  small  tithes  that  were  due  to  ™^^^^ea-'ec  is 
the  plaintiff,  which  he  had  offered  to  pay  him  \  but  he  denied  that  the  plain-  ^^^^^  ^^^  ^],eii 
tiff,  as  vicar  of  the  said  parish,  was  entitled  to  the  tithes  of  hay  arising  from  the  cause  comes 
all  sorts  of  grass  or  seeds  therein,  except  the  tithe  of  hay  yearly  arising  out  of  on,  upon  the 
the  seyen  meadows  mentioned  in  the  defendant's  answer.  equity  reserved. 

The  other  defendants  put  in  their  answers,  and  submitted  themselves  to  such  returned'huT 
judgment  as  the  court  should  make  upon  the  determination  of  the  cause.  dwaysabso- 

The  plaintiff  replied  to  the  answers  of  the  defendants  Winter  and  Healy ;  and  lute. 
the  defendants  rejoined  j  and  witnesses  were  examined  ;  and  upon  reading  the 
several  depositions,  and  a  survey  tdsen  in  the  month  of  May,  1650,  touching 
the  manor  and  rectory  of  Bishop's  Lidiard,  and  on  debate  of  the  matter,  the 
court  directed  an  issue  to  try,  '^  Whether  any,  and  what,  tithes  of  hay  yearly 
^'  arising  within  the  said  parish  of  Bishop's  Lidiard,  do  belong  to  the  phiintiff 
'*  as  vicar,  over  and  above  the  tithe-hay  arising  from  the  seven  meadows  men- 
''  tioned  in  the  defendtmt  Winter's  answer,  vt2.  Rattle  Meadow,  Broad  Mead, 
*'  Common  Mead,  Small  Mead,  Saunder's  Mead,  and  Thomas  Farden's  Mea- 
*'  dow  'j  or  any,  and  what,  sum  or  sums  of  money  in  Ueu  of  such  tithe-hay  V 

A  trial  was  accordingly  had,  and  a  verdict  found  for  the  plaintiff  j  but  on  the 
twenty- third  of  April,  1719,  the  defendants  moved  for  a  new  trial,  and  the 
lord  chief  baron  reported  the  evidence  of  the  trial,  whereby  it  appeared  that 
the  jury  found  that  the  tithes  of  hay  yearly  arising  within  the  parish  of  Bishop's 
Lidiard,  or  a  reasonable  sum  of  money  for  a  composition  in  lieu  thereof,  over 
and  above  the  tithes  of  hay  arising  out  oi  the  said  seven  meadows,  did,  and  do 
of  right,  belong  to  the  pkuntiff,  as  vicar  of  the  said  vicarage  and  parish  church 
of  Bishop's  Lidiard. 

The  court,  affcer  refusing  the  new  trial,  declared,  that  all  tithe-hay  within  the 
parish,  or  some  modus,  composition,  or  other  satisifitiction,  in  lieu  of  such  tithe- 
hay,  do  of  right  belong  to  the  plaintiff,  as  vicar  of  the  said  vicarage  and  parish 
church  of  Bishop's  Lidiard;  and  thereupon  ordered,  that  the  defendant  Winter 
do  account  beftn^  the  deputy-remembrancer  for  the  tithes  of  hay,  according  to 
the  verdict,  for  the  time  mentioned  in  the  bill  5  and  for  all  the  other  tithes  de- 
manded by  the  bill,  which  he,  as  lessee  of  the  impropriate  rectory  of  Bishop's 
Lidiard,  had  received  from  the  rest  of  the  inhabitants  of  the  said  parish. 

In  pursuance  of  the  said  decree  the  deputy  made  his  report,  dated  the 
twenty-second  of  March  last :  but  before  any  further  proceedings  the  defendant 
Winter  died,  and  the  said  proceeding  bdi^  properly  revived,  the  cause  came  on 
for  further  directions  upon  the  report  5  and  upon  reading  the  same,  and  no  ex- 
ceptions taken  thereto,  and  no  coonael  attending  for  the  defendant. 

It  Js  ordered  by  the  court,  that  the  report  be  ratified  and  confirmed,  and  that 

the 
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the  said  defendant  do  forihwith  pay  to  the  plaintiff  the  eiglity«4nie  poonda,  fbnr 
shillings,  and  one  penny^  reported  due  for  his  said  tithes^  together  with  his 
costs,  to  be  taxed  by  the  depaty-remembrancer  of  this  court. 

Tho.  BuftY.  Ja.  Montague. 

Ro.  Pbice.  F.  FjLQB.—lDecree  Book.'] 

It  was  said  in  this  case,  that  when  a  cause  comes  on  after  the/MMfeoretiiTned 
upon  the  equity  reserved^  the  decree  is  never  fiwt^  but  always  abmote. — [fiioi- 
bury,'] 


1719. 

A  eeneral  alle- 
gation of  dis- 
charge is  suffi- 
cient in  an  an- 
swer. 


H.  6  Geo.     Scacc. 
Hanking  v.  Gay  et  aF.    [Bunb.  37.]    2  Wood,  94.    2  Gw.  6l9- 

BILL  for  tithes ;  defendants  in  their  answer  insisted  that  the  lands  where, 
&c.  were  formerly  belonging  to  the  abbot  of  Crowland,  and  therelbie 
exempt ;  but  do  not  say  that  they  were  discharged  when  pArcel  of  the  abbey 
lands,  though  not  one  of  the  orders  which  was  discharged.  {Nota  y  This  was 
It'was  insisted  ^^^  ^^  ^^^  greater  monasteries  dissolved  by  the  stat.  31  Hen.  8.)  And  the 
by  defendant  defendants  insisted  that  constant  non-payment  was  a  sufficient  evidence  of  an 
that  constant  exemption,  especially  being  coupled  with  being  parcel  of  one  of  the  greater 
non-payment,  monasteries.  And  in  the  case  of  CoUard  ▼.  Nemton,  HO.  Term,  1681,  the  de- 
Simr  parcel  of  ^'^°^*"*  *^®^  insisted  that  the  lands,  &c.  were  dischai^ed  by  bull,  order,  pre- 
one  of  the  scription,  or  some  other  way,  and  allowed  to  be  good.    But  the  ooort  nnani- 

greater  monas^  mously  decreed  for  the  plaintiff  in  the  present  case,  for  that  the  proof  was  not 
teries  dissolved  full  as  to  non-payment  5  and  also  though  the  defendant  says  the  lands  were  in 
^^^\  ^'  ^'.^^  the  abbot's  hands,  yet  he  does  not  say  they  were  dischai^ged  in  his  hands :  and 
A^eTf'c«;p-  t»>e  .tat  31  Hen.  8.  extends  only  to  nich. 

tion ;  but  as  the  proof  was  not  full  as  to  non-payment,  and  the  defendant  did  not  say  the  lands  were 
in  the  abbot's  bands,  but  merely  that  they  were  in  bis  hands,  the  court  decreed  for  the  plaintiff. 


H.  5  Geo.    Scacc. 
Lord  Arundets  Case.     [12  Vin.  Abr.  255.  pi.  3.]     Rayn.  1094. 

2  Gw.  620. 

Account  books,  T^OOKS  of  account,  memorandums,  ^c.  of  a  preceding  vicar,  may  be  made 
&c.  of  a  pre-      m3  ^^  q[^  gg  evidence  for  his  successor,  to  support  his  demands  in  case  of 

successor.  ^ 

H.  5  Geo.     Scacc. 
Gregory  v.  Lutterell.    [12  Vin.  Abr.  255.  pi.  3.    2  Wood,  1 14.] 

Rayn.  1094.     2  Gw.  620. 

A  PAPER,  1639,  signed,  &c.  to  prove  a  composition  for  rabbits  on  Bramp- 
■^^  ton  Burrows,  by  the  predecessor  of  the  present  vicar,  &c.  was  read  by  the 
barons  (Page  hcedtante),  though  no  direct  proof  that  the  defendant  claimed,  un- 
der the  person  that  signed  it,  the  warren  (that  is,  burrows),  &c.;  it  appearing 
that  it  was  of  an  ancient  date,  that  the  estates  mentioned  in  it  were  as  defend- 
ant now  had  ',  and  there  being  proof  of  the  hand-writing  of  one  of  the  wit- 
nesses, &c.  3  but  afterwards  held,  that  it  was  not  sufficient  to  support  pkin- 
tift'^s  demand  for  the  uncertainty,  as  that  there  might  be  a  warren  at  another 
place,  or  a  piece  o^  ground  so  called,  or  the  composition  might  be  for  other 
tithes  arisiiig  out  of  the  warren. — [Ftiier.] 


A  paper  read  to 
prove  a  compo- 
sition, though  uo 
direct  proof  that 
the  defendant 
claimed  under 
the  person  who 
signed  it,  but 
afterwards  held 
that  it  was  not 
sufficient  to  sup- 
port plaintiff's 
demand,  for  the 
uncertainty. 


The  bill  stated,  that  about  Easter,  1698,  the  plaintiff  was  instituted,  &c. 
into  the  vicarage  of  Braunton,  in  the  county  of  Devon,  and  entitled  to  all  small 
tithes  and  offerings  in  the  said  parish  i  that  the  defendant,  Luttrell,  t^  c^rcr 
since  held  and  enjoyed  the  Barton  of  Saunton  Court,  the  Boroogh  Close,  seve- 
ral tenements  adjoining,  and  a  rabbit  warren,  called  Brannton  Borawes ;  that 

he 
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be  Wftsunder  composidoQ  for  all  his  small  tithei,  except  the  warmly  and  had         1719. 
paid  the  plaintiff  in  full  to  Liady  day^  1713>  from  which  time  he  was  account-      gbbcort 
able  to  the  plaintiff  for  all  his  small  tithes ;  that  from  that  time  he  had  depas-  ^* 

tared  on  his  said  Barton  and  lands^  yearly,  a  number  of  dry,  barren  and  young 
cattle,  and  had  sold  every  year  twenty  lat  oxen  and  other  bullocks,  and  had 
much  milk,  many  calves,  much  wool,  many  lambs,  and  several  colts  5  that  he 
had  kept  several  mares  and  horses  of  his  own,  and  had  taken  in  others;  that  he 
also  had  a  quantity  of  hay ',  that  he  also  had  apples,  vdiich  he  converted  into 
cider,  and  sold ;  that  he  had  also  sold  fish  from  his  fishery;  and  had  various 
other  kind  of  tithes,  worth  twelve  pounds  a-year,  exclusive  of  the  tithes  of  the 
warren,  and  the  Easter  dues  and  offerings  for  his  fsm^y ;  that  he  was  also  in- 
debted ten  shillings  to  the  plaintiff  for  breaking  the  ground  and  making  graves 
in  the  chancel  of  Braunton  church;  that  the  said  warren  was  stocked  with 
rabbits,  and  tha^  he  had  sold  at  least  three  thousand  every  year;  thai  the  plaintiff 
desired  him  to  account  for  and  pay  the  tithes,  and  oSmd  to  accept  two  shil- 
lings a-year  for  every  cow  he  had  kept,  one  shilling  for  every  calf,  the  like  for 
every  colt  fallen,  one  penny  for  all  gardens,  and  the  like  for  all  fiiel  burnt  on 
tb^  Barton,  provided  he  would  account  for  the  rest ;  but  that  he  pretended  that 
rabbits  were  font  naiurte,  and  that  therefore  no  tithes  were  due  for  the  war- 
ren ;  whereas  his  father  and  his  ancestors  had  paid  tithes  for  the  warren,  or 
compounded  for  it.  The  bill  therefore  prayed  an  account  for  the  tithes  of  the 
Barton  and  the  Warren,  and  for  breaking  the  ground  in  the  chancel. 

The  defendant  Luttrell  admitted  the  plaintiff  to  be  vicar,  and  that  he,  the 
defendant,  had  been  possessed  of  the  said  barton  and  of  the  warren  as  in  the 
bill  was  stated.  He  also  admitted,  that  he  was  under  composition  for  all  his 
tithes  (save  for  the  warren),  and  that  he  had  paid  the  same  to  Lady  day,  1713 ; 
and  he  insisted,  that  he  had  paid  for  or  tendered  the  said  plaintiff  his  tithes 
ever  since ;  but  that  nothing  was  ever  paid  or  due  for  the  said  warren,  the 
rabbits  being  fora  natura.  He  also  admitted,  that  he  had  let  out  the  warren 
to  tenants ;  but  he  denied  that  he  was  bound  to  dischai^  the  tithes  of  it;  and 
he  then  set  forth  what  beasts  and  cattle  he  had;  and  insisted,  that  he  was 
under  composition  for  his  small  tithes  (except  the  warren) ;  and  that  he  was 
but  to  pay  five  pounds  apyear.  He  also  insisted,  that  he  had  offered  to  pay  the 
plaintiff  for  the  other  tithes  in  hb  answer  mentioned,  and  for  his  Easter  dues; 
for  gardens,  for  the  fuel  burnt  in  the  house,  and  for  eggs ;  but  thsit  he  never 
sent  for  the  same.  He  also  alleged,  that  he  had  no  certain  fishery  or  wear  for 
which  tithes  were  ever  paid,  nor  had  he  sold  more  fish  than  to  the  worth  of  six 
shillings  and  eight-pence ;  and  he  denied  that  his  tithes  were  worth  more  than 
five  pounds  aryear,  exclusive  of  the  warren.  He  said,  that  he  knew  nothing  of 
the  customary  fee  of  ten  shillings  for  breaking  the  ground  in  the  chanod, 
though  he  had  buried  eleven  persons  there. 

The  said  defendant  put  in  a  further  answer,  and  the  other  defendants  also 
answered,  and  set  forth  their  titbeable  matters  and  things ;  and  said,  diat  they 
never  knew  any  tithes  paid  for  rabbits. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  certain  articles  of  agreement  or  composition 
for  tithes,  dated  the  third  of  March,  1639,  between  the  defendant's  father  and 
the  then  vicar  of  the  vicarage ;  and  also  the  defendant's  answer ;  and  several 
proofs  taken  in  the  cause ; 

It  is  this  day  ordered  by  the  court,  that  the  said  bill,  and  all  matters  and 
things  therein  contained,  as  to  and  against  the  defendants  Lamprey  and  Wil- 
liams, shall  stand  dismissed,  with  costs  to  be  taxed  by  the  deputy-remem- 
brancer. 

And  it  is  further  ordered,  that  the  defendant  Luttrell  shall  and  do  forthwith 
come  to  an  account  with  the  plaintiff  before  the  said  deputy-remembrancer  for 
and  concerning  all  the  tithes  and  titbeable  matters  by  the  said  bill  charged,  and 
a  discovery  prayed  (save  only  and  except  as  to  the  tithes  and  duties  for  rabbits 
and  fish,  and  for  the  defendant  Lnttrell*s  use  of  the  chancel  of  the  said  parish- 
church. 

And 
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1719.  And  itis  farther  ordered,  tliat  as  for  such  excepted  mttteiB  ihe  taid bill  as  to 

oRBoour      sxid  against  him  shall  also  stand  aod  be  absolulely  dismisaed  out  of  this  oovit 
V-  The  costs  to  be  reserved  as  to  the  defeudaal  LvltielL     [Decree  Book,'] 

LUTTXELL. 

H.  5  Geo.    Scacc. 
Lloyd  V.  Small.    £«  Wood,  1 10.]    S  Bum's  Ecc    ^  Gw.  6l9. 

Esses;,  23d  February,  1719. 

Modtua  for  the  fl^HE  plaintiff,  as  idcar  of  the  vicarage  and  parish  church  oE  Epjni^,  in  the 

small  tiihes  of      M.    oounty  of  Essex,  stated,  that  he  and  his  predecessors,  had,  time  out  of 

farms  setaside,  miad^  i)een  entitled  to  c^  the  tiihes  of  grass,  hay,  vrood,  wool,  lamb,  and  aD 

the^^^^^  other  tiihes  aad  duties  arising  in  the  said  parish,  except  the  tithes  of  ecni  aod 

themiD  kind      ^1**^ » <^  charged,  that  the  defendants,  being  inhabitants  therein,  did,  far  one 

did  not  amount  year  past,  occupy  several  farms  and  lands  lying  within  the  said  parish,  and  that 

to  more.    *        they  had  kept  thereon  divers  milch  cows,  sheep,  and  cattle,  from  wUch  ttthes 

had  arisen  and  grown  due  to  him ;  and  that  they  had  several  other  ti^ieaUe 

matters  as  in  the  bill  charged, for  which  they  ought  to  have  paid  tithes  in  kind; 

■but  which  they  had  refused  to  pay,  pretendii^,  that  there  was  some  moAa  at 

customary  payment  in  lieu  thereof.    The  biU  therefore  prayed  an  aooonnti  and 

satisfisction  for  the  same. 

The  defendants  confessed,  that  the  plaintiff  was  lawful  vicar  $  but, they  de- 
nied, that  he  or  his  predecessors  vrere  entitled  to  any  tithes  or  dues,  other  than 
those  set  forth  in  their  answers. 

The  defendant  Sinail  confessed,  that  during  the  said  year  he  had  hdd  the 
farm  called  Bury  Farm,  consisting  of  several  quantities  of  arable,  meadow,  and 
pasture  ground  5  and  insisted,  that  there  was  a  modus  of  eight  poands  a-year 
'jpmkAs  in  lieu  of  the  tithes  thereof.  He  also  confessed,  that  he  held  the  nam 
eaUed  Cobb's  fields,  consisting  of  arable,  pasture,  and  meadow  groond ;  and 
insisted,  that  there  was  a  yearly  mo<bu  of  one  pound,  ten  dulHngs,  payable  in 
lien  of  the  tithes  thereof . 

The  ddendant  Chandler  confessed,  that  he  held  a  farm,  caDed  Parvdl's 
Farm,  consiMing^of  arable,  pasture,  and  meadow  lands,  for  whidi  there  w«  a 
■yearly  modus  of  four  pounds  payable. 

The  defendant  Parry  conmsed,  that  m  the  said  year  he  held  a  feim  in  the 
wid  parisb>  called  Redsdale  Farm,  consisting  of  the  same  land,  lior  which  there 
was  a  modus  of  one  pound,  six  shillings,  payable  yearly. 

And  all  the  defendants  set  forth  vi^iat  titheable  matters  and  things  th^  had 
in  the  said  year  3  and  admitted,  that  they  had  not  set  forth  their  tithes  in  kind  3 
but  insisted,  l^t  the  plaintiff  was  not  entitled  thereto,  but  only  to  the  sevenl 
sums  of  money  which  they  said  were,  time  out  of  mind,  paid  to  die  fbnner 
vicars,  and  no  other,  in  full  of  dl  vicarial  tithes,  and  whidi  sums  they  averred 
the  vicar  had  received. 

,  The  plaintiff  replied ;  the  defendants  rejoined  3  and  witnesses  were  examined 
on  both  sides ;  and  on  debate  of  the  matter. 

The  court  was  of  opinion,  that  the  said  several  sums  of  mon^  insisted  on 
by  the  several  defendants  to  be  paid  by  them  respectively  as  moiIkms  for  the 
vicarial  tithes  oi  their  respective  farms  are  not  good  and  legal  iwNiKaef.(l ) 

It  is  thereupon  ordered  by  the  court,  that  the  defendants  shall  severally  ac- 
count with  and  satisfy  the  plaintiff  for  the  value  of  the  tithes  of  die  sevoal 
titheable  matters  and  things  which  had  arisen  upon  the  several  farms  and  lands 
by  them  respectively  held  and  occupied  within  the  said  parish  during  the  time 
in  the  bill  mentioned.  And  it  is  r^erred  to  the  deputy-remembrancer  to  take 
the  said  account. 

(1)  It  IB  saidi  that  it  appeared  by  the  de-  in  that  year  than  the  pretended  modtiMcs ;  and 
fendant*s  answer  that  the  small  tithes  in  kind  therefore  the  modustt  were  set  aside.  5Biiid*s 
demanded  by  the  bill  did  not  amount  to  mofe      E.  L.  413, 4l5. 


£.5 
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E.  5Geo.    Scacc.     W7if5on  v.  Liiwfe^/.    [Btinb.  40.]  ^719. 


THIS  modus  was  insiBted  Upon  by  the  defsndMat  for  tilhe-mSk,  that  be  paid  Itis,prtm4/ad«, 
the  tenth  meal  from  the  fint  of  May  iiidumve>  twice  every  tenth  day  at  &n  objection  to 
the  chnrob  porch>  until  the  first  of  August  exdushre ;  but  this  cause  going  off  {|  ^J^^m  that 
upofn  another  pointy  no  opinion  was  given  as  to  llie  '^alSd^  of  the  fiidm.    It  ti^^'oHhe       * 
was  said  in  this  cause,  that  it  is  a  good  oljeeiion  to  a  witne8s>  Ibiit  be  is  an  parish  where 
inhabitant  of  the  pari^  where  the  modus  is  insisted  upon  \  and  if  he  is  not  the  modui  is  in- 
in  the  occupation  of  any  lands  titheable.  it  lies  upon  the  other  side  to  shew  it.  >uted  on,  and  it 

^  ^  lies  on  the  other 

nde  to  shew  ht^ijoys  no  titheable  lands. 


A 


E.  5  Geo.    Scacc. 
The  Earl  of  Scarborough  v.  Hunter  et  oT.    [Bunb.  43.]    2  Wood,  1  lO: 

2  Gw.  621. 

BILL  was  preferred  by  the  Earl  of  Scarborough  for  the  tithe  of  €sh  due  Issue  directed 
by  custom,(  1 )  which  custom  was  laid  for  all  fish  taken  at  sea>  and  brought  ^  *ry  >  custom, 
to  land  and  sold  within  the  parish  of  Hort,  of  which  the  pldntiff  was  the  im-  o^t^^^dc^aT^ 
propriate  rector  3  secondly^  for  all  fish  sold  at  sea,  and  the  vessel  came  back  to  ^-,^  in  the'bUI. 
the  parish  $  thirdly,  for  fish  taken  by  the  inhabitants,  and  sold  at  another  port :     -  A  double 
although  the  plaintiff  did  not  prove  hb  custom  as  laid  in  the  bill,  yet  by  three  tithe  may  be 
barons  against  the  chief  baron,  an  issue  was  directed  to  try,  whether  l^iore  was  P*^J*^1^'  f<»r  one 
such  a  custom  as  laid  in  the  bUl,  or  whether  any  and  what  custom  j  though  it  due\vcustoni 
was  said,  there  never  was  any  instance,  where  either  the  plaintiff  or  defendant  gnd  another  of 
insisted  upon  a  modus,  or  custom,  and  did  not  prove  it,  that  ever  it  virent  to  a  common  right 
trial  at  law,  it  being  essential  to  a  modus,  or  custom,  that  it  be  certain.    It  was 
abo  objected,  that  the  custom  was  illegal  as  it  was  laid  3  for  if  it  is  a  per- 
sonal tithe,  as  insisted  upon,  (and  as  the  court  seemed  to  think,)  then  a  double 
tithe  may  be  payable,  not  only  in  another  port  where  the  fish  is  sold,  but  also 
where  the  fisher  inhabits  $  to  which  three  barons  against  the  lord  chief  baron 
said,  it  was  a  good  custom }  for  one  tithe  may  be  paid  by  custom,  and  one  of 
common  right. 

(1)  The  custom  was  alleged  to  b^  that  &c.  by  the  fbhermen  of  that  parish ;  and  die 

^td,  m  the  pound  of  the  clear  profit  should  court  proposing  that  such  pajoMnts  should 

be  paid  for  all  fish  brought  into  Hartlepool  and  be  taken  without  costs  on  either  side,  the  ao- 

tfaerc  sold,  and  the  20th  part  of  tlie  clear  count  was  by  consent  taken  accordingly, 
profits  of  all  tlie  fish  caught  and  sold  at  sea. 


Tr.  5  Geo.    B.  R. 
Asgill  V.  Hunt.    [10  Mod.  439.]     1  Stra.  187.     Fortesc.  347. 

PROCESS  in  spiritual  court  for  calling  a  woman  **  whore,"  in  London.  A  prohibition 
After  sentence,  the  court  of  King^s  Bench  was  moved  for  a  prohibition.      ^^  ^  an  info* 
But  the  prohibition  was  refused.  S^!t^^  ^ 

The  court  said,  that  it  was  a  known  rule  laid  down  in  books,  thatwfaere  it  whereU^ftean 
appears  upon  the  face  of  the  libel,  that  the  matter  is  of  temporal  and  not  spi*-  upon  the  face  of 
rituid  conusance,  there  a  prohibition  maybe  granted  after  sentence)  but  not  the  proceedings 
where  it  does  not  appear  j  for  there  it  must  be  taken  advantage  of  before  sen-  ^**  ^  "^^' 
tence.    Now  here  the  ofience  in  the  libel  is  certainly  a  matter  of  spiritual  oo-  ^^j^^^n 
nusance;  and  though  it  appears  in  tlie  libel,  that  the  words  were  8]k)ken  in  of  the  court. 
London,  yet  that  would  not  take  away  the  jurisdiction  of  the  spiritual  court, 
were  it  not  for  a  particular  custom,  by  virtue  of  which  those  words  are  pu- 
nishable in  London :  but  this  being  a  particular  cuatom,  the  court- can  no  more 
judicially  take  notice  of  it,  than  they  can  of  any  other  custom  of  the  city  of 
London ;  and  if  a  cause  be  removed  out  of  the  city  courts  by  habeas  corpus,  the 
custom  must  be  returned,  or  no  procetkndo  can  ever  be  granted. 

Tr.  5 
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1719.  Tr.  5  Geo.     B.  R.     Dr.  Bows  v.  Jurat.    [10  Mod.  440.] 

Qu«re„whether  T^R.  BOWS,  vicar  of  New  Romney,  brought  a  libel  in  the  spiritual  court 
•  P"^^*^'**®". .    -*-^  against  the  defendant,  one  of  his  parishioners,  for  Easter  oferings  5  sug- 

taalcouruostay  6^*'°6  *****  ^^^Y  ^^^>  *"^®  ®^*  ®^  mind,  used  to  be  paid  in  that  parish. 
a  suit  for  Easter  The  defendant  made  no  defence  at  all  in  the  spiritual  courts  but  after  sen- 
offerings,  on  a  tence  against  him,  moves  the  court  of  King's  Bench  for  a  prohibition. 
suggestion  in  The  motion  was  granted  nisi, 

^^to^t**^*  llie  reason  why  the  court  doubted,  whether  the  prohibition  was  to  be 
them  "where  graJ^tcd  or  not,  was  their  ignorance  of  the  practice  of  the  spiritual  court.  For 
sentence  was  the  court  seemed  clearly  of  opinion,  that  iJF  the  practice  d  the  spiritual  court 
given  against  was  agreeable  to  that  of  the  courts  at  law,  viz.  to  take  every  thing  pro  confesso 
the  defendant  against  a  defendant  that  makes  no  defence,  and  so  give  sentence  for  the  plain- 
by  default.  ^jiip  without  obliging  him  to  prove  the  truth  of  his  case,  then  the  prohiiution 
Al^ough  a  de-  y^^  ^ot  to  be  granted ;  because  the  custom  set  forth  by  the  plaintiff  was  not 

«i*^5*J!?^Jf  denied  by  the  defendant,  and  consequently  no  occasion  for  trial  of  the  custom, 
no  defence  in_,.',  .#.1         ..*,'  .  ^^l 

the  spiritual        "^^  ^  ^^^  ^'^^  practice  of  the  spmtual  court  was,- not  to  give  sentence  for  the 

court,  yet  it  is  plaintiflf,  even  in  case  of  no  defence  made  by  a  defendant,  without  proof  made 
the  practice  to  the  court  by  the  plaintifiP  of  the  truth  of  his  case,  that  then  a  prohibition  was 
^^^  ^°/^^"*'®  to  be  granted  5  because  then  the  sentence  of  the  spiritual  court  was  founded 
pl^tiff's  case.  pl*^^ly  "I^'*  proof  made  before  them  of  a  custom,  which  is  not  to  be  permit- 
ted, because  toe  proof  required  by  them  is  very  different  from  that  required  by 
the  common  law. 

Dr.  Pinfold,  who  spoke  against  the  prohibition,  ingenuously  owned,  that  It 
was  the  practice  of  the  spiritual  court  to  require  proof. 

However,  the  court  took  time  to  consider,  and  would  not  make  the  rule  ain 
solute. 


Tr.  5  Geo.     Scacc. 
Sir  Edw.  Delaval  v.  Sir  Edw.  Blackett.     [Bunb.  45.]     2  Wood,  79- 

Upon  a  bill  of  ^I^HE  plaintiff  preferred  his  bill  against  the  defendant  for  tithes,  and  had  a 
rerivor  for  the  X  decree  for  an  account ;  but  before  the  costs  were  ascertained  Sir  £dv. 
the  corts^an  **  ^l^^ckett  died  j  Sir  Edw.  Delaval  revived  against  the  executor,  and  upon  the 
executor' defen-  question,  whether  the  defendant  should  pay  costs,  this  distinction  w^as  taken, 
dant  shall  pay  that  if  the  revivor  against  the  defendant  had  been  only  for  costs,  which  had 
costs;  alitir  not  been  ascertained  in  the  lifetime  of  the  testator,  then  the  defendant  should 
when  the  reTlvor  ^q^  jj^yg  pj^jj  gQ3t5 .  y^jj^  y^^^^  |.jjg  revivor  was  for  the  duty  as  well  as  the  costs  5 

costs  to  be   ^     ^^^  therefore  the  defendant,  though  an  executor,  should  pay  costs. 
ascertained. 

Tr.  5  Geo.     Scacc.    Anon.    [Bunb.  46.] 

An  impro-  TTFON  a  bill  by  an  impropriate  rector  for  a  mortuary,  the  book  of  some  of 

priator's  prcde-  \J  the  predecessor  impropriators  was  offered  to  be  read  as  evidence^  wheieiii 
admitted  M^  were  entries  of  payments  of  mortuaries  j  but  it  was  objected,  that  although  a 
evidence  of  a  Person's  book  (who  is  only  tenant  for  life,  and  therefore  not  supposed  to  enter 
mortuary  due.  any  thing  with  partiality  to  his  successor)  may  be  read ;  yet  the  bocdL  <if  a  lay 
Qiuere,ifa  impropriator,  who  has  the  inheritance,  ought  not  to  be  read :  to  this  it  was 
book  of  the  lord  answered,  that  the  book  of  a  lord  of  the  manor,  who  has  the  fee,  is  admitted  as 
cvidoB^  of  *^  evidence  of  quit-rents.  (Sed  qwtre,  if  the  bare  entry  of  the  lord  of  a  manor  in 
quit-rents ;  ^^^  hook  be  eridence ;  though  a  bailiff's  accounts^  where  it  appears  the  rents 
though  a  have  been  paid  and  allowed  in  the  account,  are  admitted  as  eridence.)     Per 

baUiff's  ac-        Curiam,  let  the  book  be  read. 

counts  of  rents 
pud  and  alio  wed 
is  Evidence. 


Tr.  5 
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Tr.  5  Geo.     Scacc. 
The  Bishop  of  Exeter  v.  Trenchard  et  aV.    [Bunb.  47.]  *?1^- 

TN  a  bill  for  tithes,  the  defendant,  as  to  some  of  them,  insists  upon  a  modus,  Tender  of  pay- 
-^  but  admitted  others,  which  he  had  not  paid,  and  having  omitted  to  make  a  '"f'*^f*j'^^* 
tender  of  them  by  his  answer,  he  upon  motion  obtained  an  order,  that  he  \^^f  |,„t  ' 
might  be  at  liberty  to  pay  so  much  money  in  lien  and  satisfaction  of  all  his  qutere  whether 
tithes  not  covered  by  the  modus,  together  with  the  plaintiff's  costs  to  that  time,  by  consent, 
and  the  plaintiff  to  proceed  at  the  peril  of  costs.     (But  I  believe  this  was  by 
consent.) 


M.  6  Geo.  B.  R.     South  v.  Jones.    [1  Stra.  245.] 

THE  plaintiff  declares,  that  he  being  occupier  of  certain  lands  in  Downham^  '^^  ^?^  '^ 
20th  of  August  cut  down  his  grass  and  divided  it  into  cocks,  and  the  same  ^^e**Uie  tiUie^of 
daj  gave  notice  to  the  defendant,  who  was  rector,  to  come  and  carry  away  his  gn,,  the  day 
tithes,  which  he  has  not  done,  per  quod  he  lost  the  use  of  that  part  which  was  u  is  cut,  but 
under  the  cocks,  from  the  said  20th  of  August  to  the  10th  of  December  follow-  may  let  it  lie 
ing.    The  defendant  pleads,  that  for  all  that  time  the  close  where,  &c.  was  ^'^^gg®".""^^  *° 
surrounded  with  ditches ;  and  that  the  ditches,  ways  and  passages  were  so  ^    \nd  what 
filled  with  water,  that  he  could  not  carry  off  his  tithes.    The  plaintiff  re-  \^  a  reasonable 
plies,  that  the  ditches,  ways  and  passages  were  not  so ;  and  the  defendant  de-  timeforthatpar- 

murs.  P0««»  (because 

BootUpro  defendente.    The  declaration  is  ill,  in  demanding  more  damages  °[  Jj'j^d  ^"Sld*"*" 
than  the  plaintiff  ought  to  go  for ;  he  demands  from  the  time  of  mowing,  weather,)  must 
whereas  the  parson  is  not  obliged  to  carry  it  away  then,  but  it  must  lie  till  the  be  decided  by 
parishioner  has  made  it  into  hay.     1  Roll.  Abr.  643.  X.     1  Roll.  Rep.  420.  a  jury. 
1 72.    We  are  not  after  a  verdict,  where  this  might  be  helped  by  a  release,  but 
on  a  demurrer.     So  non  constat,  the  plaintiff  will  release. 

2.  The  replication  is  ill  in  offering  to  put  the  whole  time  in  issue,  and  though 
we  plead  to  the  whole,  as  we  were  obliged,  yet  the  fault  is  in  them. 

3.  The  replication  is  in  the  copulative,  ditches,  ways  and  passages,  when  it 
should  have  oeen  in  the  disjunctive.     2  Saund.  205.    3  Keb.  162. 

Ch.  J.  The  declaration  is  ill,  for  it  should  have  shewn  when  it  was  made  into 
hay,  and  dated  the  wrong  firom  thence :  the  replication  is  well  enough  in  the 
copulative,  because  the  plea  is  one  entire  matter  of  excuse,  and  the  defendant 
relies  on  the  whole,  and  not  on  each  particular's  being  impassable.  Et  per 
Powis,  J.  The  defendant  has  not  denied  the  wrong  which  the  plaintiff  has 
laid,  but  takes  upon  him  to  excuse  the  whole.  Et  per  Eybe,  J.  Suppose  the 
tenant  will  not  make  it  into  hay,  the  parson  has  no  remedy  to  compel  him,  but 
he  may  do  it  himself,  which  it  appears  he  had  time  enougb  for.  Fortescue, 
J.  The  issue  is  well  offered,  for  the  passages  being  over  the  ditches,  as  they 
must  be,  (because  it  is  said  the  close  was  surrounded,)  it  was  proper  to  put  it  in 
the  copulative.  The  time  laid  in  declarations  is  for  the  most  part  immaterial, 
and  in  trespass  it  b  sufBcient  if  part  of  the  time  be  according  to  law,  because 
the  jury  may  apportion  it,  or  the  party  release  it :  it  is  plain  here  is  a  wrong 
for  some  part  of  the  time,  and  I  believe  the  precedents  will  warrant  this  decla- 
ration.    Heam,  725.     1  Brown.  69,  70.  vlterius, 

Cheshire,  Serjeant,  pro  defendente,  •  If  the  parson  is  hindered  by  the  act  of 
God,  or  the  party,  from  taking  his  tithes ;  it  is  an  excuse.  1  Roll.  Abr.  1 09. 
pi.  37.  Though  our  plea  is  double,  yet  it  is  a  principle  in  pleading,  that  if  the 
other  does  not  demur,  he  must  answer  the  whole  plea.  Our  plea  amounts  to 
this.  The  way,  says  be,  to  the  close  was  very  bad,  and  if  I  could  have  got 
through  it,  yet  when  I  came  to  the  close,  it  was  so  encompassed  with  ditches, 
and  those  filled  with  water,  that  I  could  not  have  got  over.  The  replication 
puts  us  to  prove  both,  when  either  is  an  excuse,  and  therefore  it  is  bad. 
1  Saund.  268. 

The  declaration  likewise  is  ill,  because  the  defendant  cannot  be  guilty  as  to 
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all  the  time ;  for  the  court  will  take  notice^,  that  it  is  impossiUe  to  make  the 
grass  into  bay  the  same  day  it  is  cut :  and  the  parson  has  of  conunon  right  lime 
to  have  it  made  into  hay.  If  a  man  reserves  a  rose,  the  court  so  far  respects 
the  order  of  nature,  as  not  to  make  him  pay  it  in  winter. 

Reeve  contrif  The  plea  is  not  double^  but  £he  defendant  relies  upon  it  as 
making  one  entire  excu^»  ^nd  therefore  we  have  properly  traversed  the  wards 
of  it  in  our  replication. 

As  to  the  dedarationj  it  is  well  enough^  for  the  measure  of  the  damages  is 
not  how  long  the  cocks  remained  after  they  were  cut,  but  after  a  reaaonable 
time  to  remove  them ;  as  in  an  action  for  beating  his  servant,  per  quod  MfvUiMM 
amisU,  the  smart  of  the  servant  is  not  the  measure  of  the  damages,  but  it  is  the 
loss  €£  service  which  the  master  recovers  for  3  and  what  is  a  reasonable  time  in 
this  case,  is-  matter  of  evidence,  and  must  be  left  to  a  jury. 

But  if  we  do  go  for  too  much,  they  are  not  proper  to  make  the  objectionytiO 
they  see  ii^iether  we  take  damiages  for  an  impn^per  time ;  for  as  part  of  this 
tiipe  it  vnell  alleged,  the  jury  may  sever  the  time,  and  give  damages  acoord- 
ingly. 

FowTtj  J.  held  with  the  plaintiff.  >  Et  per  Etub,  J.  The  nlea  is  not  double, 
for  the  first  part  is  only  inducement,  but  thegii  of  it  is  the  ditches  being  filled 
with  water }  so  the  repliealion  meeting  the  plea  is  right.  It  is  certaiD  the  de- 
fendant let  his  tithes  lie  too  long,  and  that  is  a  damage  to  the  parishiotier.  If  a 
cetUimumdo  is  laid  in  trespass^  the  jury  may  give  damages  as  to  part  oC  the  time 
oidy# 

F0RTE8CUE,  J.  The  replication  is  well  enough^  for  the  substance  of  the  plea 
li  bnt  one  foct,  that  be  could  not  come  at  h&  tithes,  and  all  the  rest  is  only 
matter  of  circumstance.  We  cannot  judge  what  is  a  reasonable  time,  becaase 
of  the  accidents  of  wind  and  weather,  but  that  is  to  be  left  to  a  jury ;  and  if 
the  pLaintiff  bad  eone  only  ftom  three  or  four  davs  after  the  cutting,  I  do  not 
see  bow  that  ecndd  have  mended  the  case  upon  a  demuirer.  Judictum  pro  qme- 
rente* 


Publication  of 
old  depositioiii 
rduaea  tobe 
granted,  though 
it  was  insisted 
that  the  plain- 
tiff, by  referring 
to  them  in  a 
new  bill,  had  in 
effect  rerived 
thesoit. 


M.  6- Geo.    Scacc.    Johns  v«  Stafcrd,    [Bnnb.  50.] 

TOHNS  exhibited  his  bill  against  Staflford  to  establish  a  decree  relating  to  a 
^  dispute  about  the  right  to  mills  and  the  water  running  to  them ;  and  in 
his  bill  {inter  oT)  sets  fcnrth,  that  in  King  Charles  the  Second's  time  the  city  of 
Exeter  preferred  their  bill  against  the  now  defendant's  father ;  po  whidi  the 
then  detendant  put  in  his  answer,  and  there  were  depositions  taken,  to  which  he 
refers }  that  cause  abated  by  the  death  of  one  of  the  parties  before  the  hearing; 
and  the  defendant  moved,  that  these  depositions  might  now  be  published  to  be 
made  use  of  in  this  cause,  and  insistea,  that  though  the  cause  abated  by  the 
death,  and  was  consequently  out  of  court,  yet  that  die  plaintiff,  by  referring  to 
them  in  his  now  bill,  had  in  effect  revived  the  suit :  but  Loiti  Ch.  B.  Bumr, 
Pbicb  and  Faob  (absenie  Movntagub)  were  against  the  order  for  granting 
publication  ^  and  the  defendant  took  nothing  by  hb  motion. 


1720. 

On  an  appeal  to 
the  sessions,  if 
the  right  of 
tithes  come  in 
question,  the 
court  cannot 
proceed  in  the 
cause. 

The  com- 
plaint to  found 
an  order  for 
non-payment  of 


H.    6  Geo.    B.  IL 
The  King  ▼.  Furmen.    [11  Mod.  320.     1  Stra.  864.] 

/^N  affidavit  read,  that  the  right  of  tithes  was  in  question  when  the  cause 
^^  was  heard  at  the  sessions  upon  an  appeal,  it  was  moved,  that  the  certio' 
rari  and  return  might  be  filed. 

Reeves,  contrd.  The  affidavit  not  only  says,  that  the  right  of  tithes  came  in 
question^  but  also  proceeds  to  shew  what  was  meant  by  that,  vtz.  that  time  im- 
memorial they  had  not  paid  tithes  for  lambs  proceeding  from  ewes  bnt  a  year 
old.  This  is  a  description  de  non  deamando,  which  is  void ;  for  all  things  are 
by  right  titheable,  and  a  layman  cannot  prescribe  de  non  dedmando, 

Fazakerly, 

small  tithes  under  7  and  8  W.  3.  must  be  in  writing. 


TITHE  CASES. 

Paxakerfy,  ia  reply.  A  particnlar  place  may  be  eKempt  from  tithes  for  a 
particiilar  matter,  which  is  the  present  case.  The  statute  7  and  8  Wi^.  3. 
c.  6.  s.  7.  sayi^  that  no  prooeedingi  or  juc^ment  had  by  virtue  of  this  act^  shall 
be  removed,  Sec,  unless  the  title  of  the  tithes  come  in  oqestioD.  This  order  is 
not  made  by  mtue  of  that  act,  or  according  to  it ;  for  the  act  directs,  that 
there  must  be  a  demand  in  writing  twenty  days  before  the  justices  have  juris* 
diction,  and  nothing  of  that  appears  on  the  order,  nor  how  long  the  tithes  have  • 
been  due;  and  if  this  be  not  an  order  made  by  virtue  of  this  act,  a  oerHorari 
lies  of  common  course  to  remove  it  without  the  affidavits. 

Reeees,  They  are  not  now  to  take  exceptions  to  the  form  of  the  order,  but 
only  to  consider  whether  the  return  should  be  filed. 

Pbatt,  Ch.  J.  The  only  matter  now  is.  Whether  the  right  of  tithes  came 
in  question  at  the  sessions )  Common  right  is  against  the  defendant,  but  he 
says  there  is  a  custom  for  him ;  ihea.  Whether  or  not  this  is  a  good  custom  ? 
is  a  question  of  law ;  and  that  point  has  been  doubted.  In  the  case  of  JBwu^ 
Jield  PurU^n,  m  Lord  Chief  Justice  Holts  time,  a  presorintioD  de  rum  diect* 
mando  was  not  allowed  for  live  cattle;  and  it  is  there  said,  that  it  was  allowed 
good  for  wool  only  j  and  the  reason  given  vraa,  that  tithes  of  wool  are  W  cus* 
torn,  and  not  of  common  right :  it  is  then  a  question  in  law  not  proper  ror  the 
sessions  to  deteimine, 

Etbe,  J.  The  justices  of  the  peace  cannot  judge  of  that  matter. 

FoRTBScuB,  J.  It  would  be  a  good  defence  to  tibe  spiritual  court,  and  a  good 
grofund  for  a  prohibition ;  and  I  cannot  think  that  the  act  was  designed  to  give 
the  court  of  sessions  a  larger  jurisdiction  than  the  spiritual  court. 

Per  Curiam,  abiente  Povrrs.    Let  the  return  be  nled, — [Afocf.  Rep.'] 

Qedbr  for  non-payment  of  small  tithes  was  quashed,  qma  said  only  upon 
complaint  generally;  and  the  7  and  8  W.  3.  c.  6.  requires  the  complaint  to  be 
in  writing. — [StfmgeJ] 

H.  6  Geo.    Scacc, 
Roe  et  at  v.  The  Bishop  of  Exeter.      [Bunb.  57.      12  Vin.  Abr.  255. 

2  Wood,  136.] 

N  a  bill  to  establish  modusee,  these  were  insisted  upon,  and  allowed  j  laty  Moduat  of. 
For  every  cow  having  a  calf,  for  the  tithe  of  the  nulk  and  the  calf,  sevea-  ist.  i7(<.fortlie 
t^n-pence.     2dly,  For  every  milch  cow*  milked  without  a  calf,  eleven-pence  tithe  of  the  mUk 
for  the  tithe  of  the  milk.    3dly,  For  every  heifer,  the  first  year  she  has  a  calf>  ^^r^^w  • 
thirt^een-pence  for  the  milk  and  calf}  these  payable  at  Michaelmas.    For  every  f  a.  ]id.Tor  tlie 
hogshead  of  cider  made  of  apples  grown  in  tne  parish,  eight-pence.    For  hoard  milk  of  every  * 
apples,  a  penny*    For  fire-wood  spent  on  the  form,  an  hearth  penny.    For  milch  cow  not 
fruit,  herbs,  roots,  and  other  garden  stuff,  a  garden  penny.    For  a  cob,  a  ^^'%f?'^'u 
penny ;  tbese  payable  t  Ewter.-CfiiuAwy  ]  Si*«-  %^ 

eToy  heifer;  these  thnse  payable  at  Michaeloiass  4.  fkt.  for  erery  hogshead  of  dder;  5.  Id,  for  hoard  ap- 
ples ;  6.  A  hearth  peony  for  fiie-wood ;  7.  A  ganlen  peony  foi  frai^  herbs,  roots,  and  other  garden  staffs;  8. 
Id.  for  a  colt;  these  five  payable  at  Easter. 

EvBBY  composition  is  an  evid^ice  of  the  right  and  duty  of  th?  tithes  for  whidi  Moduta  may 
the  composition  is  made,  yet  in  the  Bishop  ai  Exeter's  case  it  was  held,  that  ^  ^  included  in 
genera)  composition  may  inchide  a  modua  as  well  as  tithe  in  kind;  where  the  foMhhXand 
modusee  were  for  several  matters,  for  some  years  they  may  be  mcve,  in  some ,  though  it  con- 
years  less,  and  so  may  be  compounded  for ;  and  though  this  composition  ocm-  tinue  for  forty 
tinue  forty  years,  yet  the  modus  shall  continue. — [Finer,']  ye*"»  f**?."^ 

^  ^        '  *  ^  -*  dMoes  shall  not 

Devonshire,  22d  Febiuary>  1719.  ^  extinguished. 

The  bill  stated,  that  the  plaintiffs  were  owners,  Occupiers,  tenants,  and  land- 
holders of  divers  messuages,  lands,  gardens,  and  orchanls,  in  the  parish  of  Sho- 
brook,  in  the  county  of  Devon ;  that  the  plaintiff  Howe  occupied  a  message, 
several  gardens,  orchards,  and  about  eighty  acres  of  land,  meiuk>w  «nd  pas- 
ture} that  the  other  two  plaintifis  occupied  the  like;  that  there  were^  and 
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1 720.        Ume  oiit  of  mind  liad  been,  divers  moduses,  or  perpetual  ciwamaiy  siikns  pay- 
HOB  ubie,  by  the  occupiers  of  lands  in  the  said  parish,  to  the  rector,  in  uea  of  tithes 

in  kind,  for  the  matters  following,  viz.  for  every  cow  having  a  calf  withio  the 
said  parish,  seventeen-pence,  for  and  in  lieu  of  tithe  of  the  milk  and  calf  of 
such  cow  3  for  every  nulch  cow  milked  vrithin  the  said  parish,  without  a  calf, 
eleven-pence,  for  the  tithe  of  the  milk  of  such  cow ;  for  every  heifer  the  first 
year  she  has  a  calf  within  the  said  parish,  thirteen-pence,  for  and  in  lieu  o£  the 
tithe  of  the  milk  and  calf  of  such  heifer ;  which  said  several  and  respective 
moduses  were,  by  the  custom  of  the  parish,  due  and  payable  at  Michaelmas 
eve^  year  5  for  every  hogshead  of  cider  made  within  the  said  parish  of  apples 
which  grew  and  were  gathered  in  the  said  parish,  eight-pence,  payable  at 
Easter,  by  the  owners  and  proprietors  of  the  apples,  for  and  in  lieu  or  the  tithes 
of  such  apples,  and  after  that  rate  in  proportion  for  a  less  quantity  than  a 
hogshead ;  for  the  tithes  of  all  hoard  apples  of  every  tenement  gathered  within 
the  said  parish,  and  not  made  into  cider,  one  peimy,  payable  also  at  Easter  by 
the  owner  of  such  apples ;  for  the  tithe  of  all  firewood  grown,  cut,  and  burnt 
within  the  said  parish,  on  the  farm  on  which  the  same  grew,  in  every  year, 
one  penny,  called  a  hearth  penny,  payable  also  at  Easter,  by  the  tenant  or  oc- 
cupier of  the  lands  whereon  such  wood  grew ;  for  the  tithe  of  all  fruit,  herbs, 
roots,  and  other  things  arising  in  gardens  within  the  said  parish  in  every  year, 
one  penny  for  every  garden,  commonly  called  a  garden  penny,  payable  also  at 
Easter  by  the  tenants  or  occupiers  of  such  gardens ;  for  the  tithe  of  eveiy  colt 
foaled  within  the  said  parish,  one  penny,  payable  also  at  Easter,  by  the  owner 
or  possessor  of  such  foal  so  foaled ;  and  divers  other  moduses  or  customary  pay- 
ments within  the  said  parish,  which  the  rectors  accepted,  and  ought  to  accept 
for  other  titheable  matters,  in  lieu  of  the  tithes  thereof;  that  all  the  said  aio- 
duses,  &c.  had  been  paid  by  the  said  plainti£k,  in  lieu  of  the  said  tithes,  to 
Michaelmas,  1716,  and  that  they  were  willing  and  ready  to  pay  the  same  to 
the  defendant,  who  was  then  rector,  but  that  he  insisted  on  being  paid  tithes 
in  kind  for  the  said  years  1716  and  1717,  whereas  the  plaintiBfs  had  been  under 
general  compositions  for  the  ease  of  the  defendant,  to  pay  yearly  to  him  for  all 
their  tithes  and  customary  payments  within  the  said  parish,  home  to  Michael- 
mas then  last  past,  but  without  prejudice  to  the  said  moduses^  or  any  way  to 
extinguish  the  same ;  that  the  defendant  insisted  on  being  paid  tithes  in  kind, 
and  refused  to  accept  the  yearly  compositions,  according  to  his  agreement, 
though  he  never  gave  the  plaintiffs  notice  that  he  would  break  the  same,  and 
refused  to  allow  them  any  customary  payments  in  lieu,  or  to  discover  the  same ; 
that  the  plaintiffs  were  in  great  danger  of  losing  the  evidence  of  the  said  mo- 
doses  or  customary  payments,  their  witnesses  who  could  prove  the  same  being 
very  aged  and  like  to  die.  The  bill  therefore  prayed  a  full  discovery  of  the 
matters  aforesaid,  and  that  the  plaintiff's  ancient  witnesses  might  be  examined, 
and  their  testimony  preserved,  and  the  said  moduses  established  by  the  decree 
of  the  court. 

The  defendant  answered,  and  said,  that  he  believed  the  plaintiffs  were  occn- 
piers  of  the  several  messuages,  &c.  as  stated  in  the  bill,  and  in  the  said  years 
had  several  milch  cows,  calves,  &c.  but  he  denied  the  said  ancient  moduses  or 
customary  payments ;  and  said,  that  he  had  been  informed  that  some  of  the 
late  rectors  had  made  general  compositions  with  the  landholders  for  several 
gross  sums,  in  lieu  of  aU  their  tithes,  payable  at  Lady  Day  and  Michaelmas, 
and  that  his  curate,  finding  them  under  such  compositions,  had  agreed  with 
them  to  Michaelmas,  1717,  but  that  he,  the  defendant,  insisted  on  being  paid 
tithes  in  kind  for  everything  titheable  since  Michaelmas,  1717)  and  that  he  had 
refused  to  allow  of  any  yearly  composition,  modus,  or  customary  payment,  nor 
could  he  give  notice  to  the  pUunti£&  that  he  would  break  the  said  compositions, 
he  never  having  agreed  to  accept  the  same  after  Michaelmas,  1717,  when  be 
gave  proper  notice  to  the  'plaintiffs  that  he  would  take  his  tithes  in  kiqd  -,  and 
he  spoke  as  to  the  terriers. 

The  Bishop  of  Exeter  filed  his  cross-bill  against  several  of  his  parishioners 
stating,  that,  for  two  years,  past,  he  had  been  rector  of  the  said  parish,  and 
entitled  to  all  great  and  small  tithes  arising  therein.;  that  the  defendants 

oocnpu 
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occupie)rs  of  several  messuages^  &c.  and  had  several  titheable  matters  arising 
therein;  that  he  had  applied  to  them, . and  expected  to  have  received  tithes  in 
'  kind  of  the  several  matters  from  Michaelmas^  1717^  but  that  they  pretended  a 
itiodus  or  composition  for  the  same.  The  Bishop  therefore. prayed  a  discoveiy 
of  their  titheable  matters  and  things^  and  an  account  for  the  same. 

The  defendants  admitted  the  plaintiflF  was  rector  of  the  said  parish,  and  en- 
titled to  great  and  small  tithes,  or  to  sdme  modus  or  other  satisfaction  for  the 
lame^  and  that  from  Michaelmas^  1717,  they  had  been  occupiers  of  divers  mes- 
suages, &c.  and  had  several  titheable  matters  therein  5  but  they  insisted  that 
there  was,  and  time  out  of  mind  had  been^  paid  by  the  owners  ancTtenants  of 
lands  in  the  said  parish^  to,  and  accepted  by,  the  rectors  of  the  said  parish,  for 
the  time  being,  certain  moduses  or  perpetual  customary  payments  in  lieu  of 
tithes  in  kind^  for  the  said  several  kinds  and  species  of  the  several  titheable 
matters  as  mentioned  in  the  original  bill^  without  interruption  (except  when 
the  same  had  been  suspended  by  sojne  composition  for  the  whole  tithes  in 
gross,  wherein  such  customary  payments  were  included) ;  and  the  said  defend- 
ants set  forth  the  several  titheable  matters  and  things  they  had^  and  submitted 
to  pay  the  hearth  and  garden  penny,  with  the  other  moduses. 

To  which  answers  in  both  causes,  the  plaintiflF  replied ;  the  defendants  re- 
joined ;  and  witnesses  were  examined  in  both  causes. 

The  cause  came  on  to  be  heard  the  fourth  day  of  February  instant^  and  upon 
reading  the  several  proofis  taken  in  the  canse,  and  two  paper  books^  both  con- 
taining chiefly  an  account  of  the  receipt  of  tithes  and  moduses,  and  other  mat- 
ters relating  to  the  tithes  of  Shobrook;  and  one  of  the  said  books  dated  1646, 
and  the  other  1656  and  1 660 ;  tod  several  receipts  relating  to  the  tithes  of  the 
said  parish,  dated  1 690^  and  so  on  3  all  which  were  fully  proved  in  the  original 
catise ) 

The  court  was  unanimously  of  opinion,  that  the  several  and  respective  mo- 
duses, for  the  several  and  respective  things  mentioned  and  insisted  on  by  the 
plaintiffs  in  the  original  bill,  and  in  their  answers  to  the  cross  bill,  were  fully 
and  well  proved,  and  ought  to  be  confirmed  and  established  by  the  decree  of 
this  court,  but  declared,  that  his  lordship  might  try  the  said  moduses  at  law^  if 
he  thought  fit  so  to  do,  and  he  was  to  give  his  answer,  whether  he  would  go 
to  a  trial  at  law. 

And  whereas,  by  an  order  of  court,  dated  the  tenth  of  February  instant,  upon 
the  motion  of  the  Bishop,  it  was  ordered,  that  this  cause  should  stand  over  for 
his  lordship  to  consider  of  the  said  trial,  * 

And  these  causes  now  standing  in  the  paper  accordingly,  his  lordship  gave 
his  answer,  that  he  submitted  to  the  opinion  of  the  court,  and  would  not  go  to 
a  trial  at  law. 

Whereupon  Mt  is  ordered,  adjudged,  and  decreed  by  the  court,  that  the  se- 
veral and  respective  moduses  for  the.  several  and  respective  things  mentioned 
and  insisted  upon  by  the  plainti£fs  in  their  original  bill,  and  in  their  answer  to 
the  cross  bill,  oe  and  are  hereby  confirmed  and  established  by  this  court ;  and 
that  the  said  cross  bill  do  stand  absolutely  dismissed  out  of  this  court. 

Tho.  Buby.  Ro.  Pbice.  F.  Page.  [Decree  Book.'] 
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H.  6  Geo.     Scacc. 
Glanvilv.  Trelawney.    [Buiib.  70.]     «  Wood,  126.    2  Gw.  622. 

WHERE  a  man  prefers  a  bill  to  establish  a  modus  against  the  lessee  of  the  ,The  impropria- 
impropriation,  he  must  make  the  owner  of  the  impropriation  a  party;  tor  must  be  a 
for  tbis  court  will  not  bind  the  inheritance  of  any  person,  unless  he  is  bef(n«  party  to  a  bUi 
*e  court.  !:!:!»;"* 

establish  a  morftu,  for  the  court  will  not  bind  the  inheritance  unless  the  o^ner  be  before  them. 
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1720.  £.  6  Geo.     Scacc. 

Aith^Jiiht «».      GunUeif  y.  Fonileroy.    [Bunb.  60.]    2WfN>d,1231.    eGw.6£8. 

dii»  be  pleaded,  TIILL  by  a  ricBT  for  titbes ;  tbe  defendant  pleads  tbat  the  plahitiiF  tmAfffi 
y«*  <HM<4*ic»  -■-•  a  person  to  collect  the  tithes,  and  tbat  he  the  defendant  paid  the  oootocnr 
S  Jt  forth"f***  ^^^  pounds,  and  does  not  set  forth  quantities  and  Talues  ;  so  the  plea  was  over- 
tithci  may  only  ^ulea  with  costs ;  for  this  court  never  admits  a  plea,  even  of  a  modtts,  to  oofer 
be  in  tbe  per-  the  discovery  of  quantities  and  vahies,  because  the  defendant  may  die  befoit 
sonal  know-  they  go  to  examination,  and  then  titbes  lying  only  in  the  personal  knawkdgt 
Jedge  of  the  of  the  party,  there  would  be  no  way  of  coming  to  the  knowledge  of  the  parti- 
dfe^fore  ^/  culars  :  and  the  case  in  Hard,  was  denied,  and  it  was  said  it  had  often  been 
minatioo.  ^^* 

E.  6  Geo.     Scacc. 
Jordan  v.  Celley  et  aF.    [Bunb.  6l.]    2  Gw.  G25. 

The  court  laid  'DILL  by  a  rector  for  tithe-wood  in  the  parish  of  Little  WenlocLe  in  die 
th<t  a  parish  XJ  county  of  Salop,  as  it  had  been  time  out  of  mind  paid  in  that  parish,  againt 
Krili^n'*'*iie-  *^^  «lefendants,  as  vendees  of  Sir  William  Forrester;  the  defendants  in  tbetr 
cimamdo  for  answer  say,  that  no  tithe  had  been  paid  for  this  coppice-wood  called  Hc^dxook 
titbe-wood:  Coppice,  when  felled  before,  and  that  they  never  heard  that  any  tithe  or  modm 
Bot  the  reporter  had  been  paid  for  wood  in  tbat  parish.  It  was  insisted  upon  for  tbe  defeod- 
h^m"'  ^fi'd  "****  '^*'  tithe-wood  was  not  due  de  communijure,  and  therefore  that  the  pnxif 
it\ertainW  de-  ^^^  "P^"  ^^^  plamtiff,  and  that  it  was  only  founded  upon  a  canon  in  Bishop 
te^mined  whe-  Stratford's  time,  anno  1 7  £d w.  3.,  and  therefore  the  defendants  need  not  allege 
tber  tithe  were  any  prescription  or  custom  by  way  of  exemption :  but  it  was  answered  for 
due  of  wood  of  the  plaintifll,  tbat  occupiers  must  always  set  forth  an  exemption.  And  per  at- 
common  right     riam,  the  defendants  ought  to  have  shewn  some  exemption ;  and  there  is  no 

instance  that  a  parish  can  prescribe  m  non  dedmando  for  tithe-wood ;  wiUb 
and  hundreds  are  upon  another  consideration.  But  noia  (says  the  reporter 
himself),  though  the  defendants  were  decreed  to  account,  I  do  not  find  tkat  it 
is  yet  certainly  determined  that  tithe-wood  is  due  de  conammijure. 

E.  6  Geo.     Scacc. 
Dodson  V.  Oliver.    [Bunb.  73.  160.]    £  Wood,  14S.    e  Gw.  6«3- 

The  court  was  rTlHE  single  question  adjoymed  until  this  day  for  the  solemn  judgment  of 
Al'*'*hit''^he.  .  ****  ~^  ^^"'  Whether  tithe  of  an  ancient  eom-miU,  that  had  never  nni 
ther^thes  of  ^*  tithes,  was  payable  or  due  of  common  right.  Baron  Pbicb  and  Baron  Mov- 
an  ancient  com  TAGUB  were  of  opinion,  that  an  ancient  mill  ought  to  pay  the  tenth  (oil  dah, 
mill  were  due  of  which  being  a  tenth  part  of  the  thing  itself,  was  a  predial  tithe,  and  doe  uf 
common  right,    common  right :  but  Lord  Chief  Bawm  Bury  and  PAoa,  that  it  it  a  ] 

tidie,  and  not  due  of  common  right,  and  not  having  been  paid,  is  now 
by  the  statute  2  Edw.  6.  So  the  court  being  divided,  the  plaintiff  bad 
cree  as  to  this  matter  of  tbe  mill. 
If  there  be  no  Nota^  If  there  be  any  custom  in  a  parish  for  the  manner  of  tithing  milk,  aa 
cuitoroary  mode  to  carry  it  to  the  church  porch  or  parsonage  house,  that  must  be  observed  by 
of  rolfk"  the'  ^  \^^  parishioner  -,  but  if  there  be  no  particular  ctistom  or  usage,  the  parishioiier 
parishioner  ^  obliged  dejure  to  pay  every  tenth  meal,  to  milk  the  cows  at  the  naoal  pUee 
need  not  caity  of  milking  into  his  own  pails,  and  the  parson  is  obliged  to  fetch  it  away  fitxn 
it  to  the  chttreh  the  milking  place  in  his  own  pails  in  a  reasonable  time  j  and  if  he  does  ^ot 
^"*  'Th^o^-  ^^^^  !*  ^^^^  ^^  ^^^  milking-thne,  the  parishioner  may  jostify  tbe  ponriw 
boTof  commcm  ^^  ^^^^  v^^oa  the  ground,  because  he  then  has  occasion  for  bis  own  pails.  'And 
right  be  is  to  ^^  ^^  determined  by  the  whole  court  of  Exchequer,  in  this  cause  of  Dbdmm 
pay  everv  tenth  and  OUter,  at  a  former  day,  that  the  milk  ought  not  to  be  carried  either  to  the 

meal  roiilLed  in  church  porch,  or  to  the  parson's  house,  and  that  it  ougbt  to  be  fietched  by  Che 
his  own  pads,  to  ^^^^  "  -©J 

be  carried  away  '  ^    P 

by  the  parson  «•  ® 


in  hU  own  paib  m  reasonable  time,  and  if  it  be  not  fetched  awaj  before  ^  next  milUtt  tioR,  the 
may  tfnym  it  upon  the  ground. 
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Bntof  revlTorbotii  for  the  dtity;  (wbiofa  was  three  pomidi^  six  sUUing^  mid 
eight  pinee^  for  Uthe-milk  and  Easter  ofierings^)  and  coato,  againat  the  defen-       _  ^  _ 
dMM  as  eicecQtors  to  the fint  defettdant^  who  died  afiter  the  decree^  bat  before  Akb^^^htihere 
the  eosts  were  taxed;  and  therefore  it  was  objected  for  the  defendant,  that  the  ^an  be  i^  re- 
cocts not  behig  ascertained  in  the  lifetime  of  the  party  by  tazationj  there  could  yivor  for  cotu 
be  no  leviTor  for  them  now  :  But  per  Citriam,  although  there  can  be  no  reviTor  Alone,  jet  there 

finr  costs  alone,  yet  there  may  be  for  the  duty  and  costs  x  and  decreed  accord-  n»J  b«^<»r  the 
muAf,  datj  and  cost!. 

Nota,  In  Seaceatio,  all  the  inrolment  there,  is  the  entry. — Nota,  There  can 
be  no  Mpima  jdre/tdos  until  the  decree  be  entered. 

£.  6  Geo.    Scacc. 
Pye  V.  Rea.    [Banb.  7^.    £  Wood,  170.]    2  Gw.  628. 

"DILL  by  a  Ticar  tor  tithed ;  the  defendant  admitted  in  his  answer,  that  the  where  adefca- 
-"-^  plaintiff  was  entitled  to  all  sorts  of  tithes,  but  insisted  upon  a  special  ex-  dent  bj  Ub  an- 
emptron  $  upon  this  admission  the  plaintiff  was  not  obliged  to  shew  any  special  **^  adnitied 
tide  either  by  endowment  or  prescripdon,  which  otherwise,  he  ought  to  have  ^\^V^^^ 
done.~[BiX,.]  '^^  "^  f^Sl^ 

•oris  q£  dtbes,  bot  relied  upon  a  special  exeoiption ;  it  was  held,  upon  such  admiision,  that  the  plaioitiff  need  aot 
shew  aoy  spedsl  title  by  endowment  or  prescription,  as  be  otherwise  ought  to  hate4l0ne.' 

Monmouthshire,  27th  April,  1721. 

The  plaintiff,  as  vicar  of  the  vicarage  and  paxish  church  of  Dixion,  in  the 
cotinty  of  Monmouth,  stated  by  his  bill,  that  he  was,  and  for  two  years  past 
had  been,  lawfol  vicar  there,  and  ought  to  have  had  and  received  all  tithes  of 
copnice  wood,  and  all  small  and  minute  tithes,  oblations,  offerings,  and  other 
pronts  whatever,  and  all  portions,  compositions,  rates,  and  payments  in  lieu  of 
tithes,  or  some  satisfaction  in  lieu  of  the  same  yearly,  which  by  common  right 
or  custom,  time  out  of  mind,  had  been  due  or  payable  to  his  predecessors  ^  £at 
aD  and  every  person  and  persons  owners  and  occupiers  of  messuages,  gurdens, 
lands,  and  grounds  at  all  times  justly  paid  or  ought  to  have  paid  tithes  in  kind, 
or  made  some  sattsfoction  ^  that  the  defendant,  for  three  years  past,  had  been 
owner  and  occupier  of  a  large  coppice  wood,  called  Prionr  Wood,  and  of  other 
coppice  woods  and  underwoods  there,  and  had  felled  ana  cut  down  the  same, 
made  thereof  one  thousand  cords  of  vrood,  and  had  sold  great  quantities  of 
hoops  of  ash  and  other  trees  from  the  wood  so  follen,  without  setting  out  the 
tithes  tbera^,  or  making  any  satisfoction  for  the  same,  on  a  pretence  that  the 
said  woods  were  exempted  from  the  payment  of  tithes  in  kind,  and  liable  only 
fo  a  certain  modus  in  Leu  thereof.  'Die  bill  therefore  prayed  a  foil  discovery, 
and  an  account  for  the  same. 

The  defendant  lidmitted,  that  the  plaintiff  was  vicar  as  stated  in  the  bill,  anit 
entitled  to  all  tithes  personal,  precual,  and  mixed  $  but  he  denied  that  either 
the  plaintiff  or  his  predecessors  had  any  right  to  the  tithes  of  the  said  woods. 
He  admitted,  that  he  had  been,  forsevera  yean  past,  owner  of  Priory  Wood; 
that  it  was  formeriy  part  of  an  ancient  messuage  and  lands,  cisUed  Priory 
Estate^  or  the  demesnes  of  the  ancient  dissolved  prioij  of  Monmouth,  situate 
in  the  parish  of  Saint  Margaret ;  and  that  the  said  Iniory  Estate  and  PriOry 
Wood  are  all  exempt  from  the  payment  of  tithes,  and  so  had  been  enjoyed  time 
out  of  mind ;  for  that  Monmouth  anciently  was  a  ceU  to  the  abbey  of  Saint  Flo- 
renoCy  at  Samures ;  that  one  WiHenochus,  then  lord  of  Monmouth,  built  a 
church  in  his  castle  of  Monmouth  to  the  honour  of  God,  Saint  Mary,  and  Saint 
Florence,  and  gave  it  in  perpetual  alms  to  the  monks  of  St.  Florence,  at  Sa- 
mures, £rom  whence  he  used  to  call  the  monks  to  live  and  serve  in  the  said 
church,  and  for  their  encouragement  gave  them  possessions  in  lands,  churches, 
and  ddies,  and  three  plough  lands  near  his  castle  of  MonmooQi,  as  by  the 

3  B  2  charter 
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1720.  charter  of  foundation,  memorandums,  and  records  will  appear ;  that  tlie  priory 
ttt  e.  R«A.  of  Monmouth  afterwards  contintred  for  some  time  in  the  hands  of  soaie  of  the 
monks  of  Saint  Florence  till  the  dissolution  of  the  alien  priories  in  the  reign  0i 
Henry  the  Fourth  or  Henry  the  Fifth  ;  that  after  the  said  dissolmion,  the  nid 
priory  and  wood  were  given,  settled,  or. -annexed  to  the  abhey  of  Saint  Saiionr's, 
m  Bermondsey,  and  therewith  held ;  that  afterwards,  in  the  year  1533,  Robert^* 
then  abbot  of  the  exempted  monastery  of  Saint  Saviour,  ia  Bermondsey^  gave 
the  priory  of  Monmouth  to  one  Richard  Tailbusse,-  his  brother  monk,  with  fall 
license  for  him  to  govern  there ;  that  afterwards  the  said  Richard  Tailbusse,  as 
prior  of  Saint  Saviour  s,  and  his  convent,  enjoyed  the  same,  and  granted  leases 
thereof  to  tenants,  as  appears  more  fully  by  the  records  and  accounts  in  the 
alienation  office ;  that  at  .the  dissolution  of  abbeys  in  the  reign  of  Henry  the' 
Eighth,  the  said  priory  came  into  the  bands  of  the  crown,  and  remained  in  the  - 
crown  until  the  reign  of  Philip  and  Mary  i  that  in  the  fourth  or  fifth  yeais  of 
their  reign^  the  said  dissolved  priory,  of  which  the  Priory  Wood  was  part,  was 
granted  to  Gregory  Price  and  T.  Kerry,  and  their  heirs,  as  appears  by  the 
grant  in  the  augmentation  office ;  that  the  stud  Gregory  Price  and  T.  Kerry, 
after  such  purchase,  conveyed  the  same  to  Thomas  Williams ;  that  the  said 

.  Priory  Estate  continued  in  the  name  and  family  of  Williams  by  intermecfiate 
settlement-;  and  that  the  several  branches  of  it  successively  enjoyed  the  same^ 
tAgejther.  with  the  said  Priory  Wood,  exempt  and  free  from  payment  of  any 
tithes,  and  without  any  demand  or  suit  concerning  the  same,  from  the  time 

'  they  were  purchased  by  Thomas  Williams  until  the  reign  of  William  the  Tliirdj, 
when,  there  was  a  fallage  of  all  or  part  of  Priory  Wood ;  one  John  Wil- 
liams, since  deceased,  being  then  owner,  and  in  possession  thereof;  that  tbe 
said  John  Williams,  before  bis  death,  sold  the  same  to  the  defendant ^  that  at 
that  time  one  Richard  Vaugban  being  vicar  of  Dixton,  and  claiming  the  tithes 
of  that  fallage,  brought  his  bill  in  this  court  to  impeach  tbe  title  of  the  said 
John  Williams,  he  having  mortgaged  the  same  -,  and  that  the  said  John  Wil- 
liams, instead  of  defending  his  right,  compounded  for  the  tithes  3  which  was 
the  only  instance  in  which  any  tithes  had  ever  been  P&id  for  the  said  coppice 
woods,  or  other  titheable  things  happening  in  Priory  Wood  ;  and  he  gave  in  an 
account  of  the  fallage  of  the  same. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  the  dispositions  on  both  sides,  and  divers 
proofs  in  the  cause,  and  on  full  debate. 

It  is  ordered  by  the  court,  that  tbe  defendant  do  forthwith  account  with  the 
plaintiff  for  the  tithes  demanded  by  his  bill.     And  it  is  referred  to  the  depnty- 

remembrancer  to  take  the  same. 

m 

In  obedience  to  which  order,  the  deputy  made  his  report,  dated  the  twenty- 
third  of  December,  last  3  and  upon  reading  the  said  decree  and  report,  and  no 
exceptions  filed,  it  is  ordered  by  the  court,  on  the  first  of  February,  1721,  that 
the.said  report  be  ratified  and  confirmed,  and  that  the  said  defendant  do  forth-. 
^ith  pay  to  tbe  plaintiff  twenty-nine  pounds,  nine  shillings,  and  nine-pence,  far 
his  tithes  so  reported  due,  togjether  with  his  costs  to  be  taxed, 

Tho.  Bury.  Ja.  Montague. 

,Ro.  Ppice.  F.  Page.— [Decrw  Book.'] 


Where  the  proof  T^^^  ^^^  ^^^  tithes  of  the  rectory  of  Canington  in  the  county  of  Oxfiord, 
of  non-payment   X3  *  particularly  of 


Tr.  6  Geo.    Scacc.     Clark  v.  Dashwood.    [Bunb.  66.] 

bes  of  the  rectory  of  Carsington  in  tbe  county  of  i 
the  coppice-wood  called  Burleigh  Wood ;  and  the  plaintiff 
(and  Uiat  tlie  derives  his  title  from  the  lessee  of  the  dean  and  chapter  of  Christ-church  :  the 
oT*^"  P*'*  defendant  insists,  that  no  tithe  of  this  wood  was  ever  paid  but  once  (being 'ter-' 
sionsofagreater  ^^^^)  ^^^  ^^^  ^^  ^^  exempt  as  part  of  the  possessions  of  Eynsham-abbey,' 
monastery?)  which  was  one  of  the  greater  abbeys,  and  consequently  capable  of  an  exemp- 
was  belief  and  tion  by  the  stat.  31  H.  8.,  and  insisted  by  Mr.  Ward,  fi^r  the  defendant,  that 
hearsay,  an  constant  non-payment  was  an  evidence  of  exemption  in  the  case  of  a  lay  im- 
dwre!^,^'^       propriator.    But  nota,  the  proof  was  only  belief  and  hearsay,  and  the  ddeodanf 

was  decreed  to  account.  '    "  •        •  .  - 

-      "  Tr.  6 
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Tr.  6  Geo> .  Scacc.   1     ■  ,  l^nA 

Blhi  V.  Chandler.  .  [£  Wood,  146.]     Rayii.  152.    2  Gw.  025.  w<%/ 

..Kent,  15th  July,  ,1720. 
^T^H£  bill  stated,  that,  for  four  years  past,  the  plaintiff  had  been  lessee  of  Hops  are  not 
■^    the  tithes  of  com,  grain  and  hops  arising  and  belonging  to  the  re.ctory  or  titbeabte  nntil 
parsonage  of  Maidstofle,  in  the  county  of  Kent  j  of  the  tithes  of  hay  and  hops  ^V^  pwked, 
in  the  borough  of  Stone;  of  com,  grain,  and  hops  in  the  borough  of  Week,  ^  to  bc*Didd 
parcel  of  the  said  rectory ;  of  the  tithes  of  corn,  grain,  and  hops  in  Lodding*  by  ever?  tentli 
ton  3  and  of  the  tithes  of  com,  grain,  hay,  hops,  and  small  tithes  in  the  bo-  bushel  after 
rough  of.  Westree,  parcels  of  the  said  ractory ;  that  the  defendant,  in  the  year  ^^  picking. 
1719,  occupied,  in  the  said  rectory,,  seven  acres  of  hop-gi-ound,  lying  within 
the  boroughs  of  Stone,  Week,  or  Westree,  and  had  a  quantity  of  hops  growing 
thereon,  the  tithes  whereof  the  plaintiff  was  entitled  to  receive ;  tnat,  before 
the  time  of  picking  the  said  hops,  he  had  given  notice  to  the  defendant  that  he 
would  take  the  tithes  of  the  said  hops  in  kind ;  that  the  defendant  agreed 
thereto,  and  pron^ised  to  set  out  the  full  tenth  part  of  the  said  hops  justly  in  kind  y 
that  at  the. beginning  of  the  picking,  for  about  six  days,  he  did  so  set  out  the 
tithes  thereof  by  the  tenth  bushel,  after  they  were  picked  from  the  bine  ;  that 
he,  the  plaintiff,  by  his  servant,  took  and  carried  the  said  tithes  away,  and  ex- 
pected that  the  defendant  would  have  continued  to  set  out  the  tithes  in  the 
same  method,  when  he  picked  the  remainder;  that  the  defendant  forbore 
picking  for  some  time,  and  sent  the  plaintiff  word  that  he  would  not  set  out 
the  tithes  of  his  hops  by  measure  any  longer,  but  would  lay  down  on  the. 
ground  every  tenth  pole  of  hops  for  the  plaintiff  to  pick  and  carry  away ;  but 
that,  the  said  method  being  u^usual  and  unequal,  he  had  refused  to  agree 
thereto,  and  had  informed  thp  defendant  of  his  refusal ;  that  nevertheless  the. 
defendant  picked  the  remainder  of  his  hops,  and  took  the  same  away,  without 
paying  his  tithes  in  kind,  or  making  any  satisfaction  for  the  samife.     The.  bill 
therefore  prayed,  that  the  defendant  might  pay  his  tithe  hops  in  kind,  and  an- 
swer the  matters  complained  of  in  the  .bill. 

The  defendant  said,  that  he  believed  the  plaintiff  was  lessee  of  the  tithes, 
and  entitled  to  receive  the  tithes  of  hops  in  the  boroughs  of  Stone,  Week,  and 
Westree,  pai'cel  of  the  rectory  of  Maidstone, .  or  some  composition  in  lieu 
thereof.  He  admitted,  that  in  the  year  ending  at  Michaelhias,  1719,  he  had 
seven  acres  of  hop  grounds  lying  in  the  said  boroughs,  and  that  he  had  great 
quantities  of  hops  therein ;  that  the  plaintiff  did,  some  short  time  before  he 
bee^an  to  pick  his  hops,  put  up  a  writing  signifying,  that  he  would  receive  the 
titoes  of  hops  in  the  said  year  in  kind,  unless  the  planters  would  make  a  new 
composition  with  him ;  but  he  denied  that  he  had  any  personal  notice ;  and 
said,  that  the  plaintiff  bad  refused  to  take  the  old  composition  of  twelve  shil- 
lings an  acre,  and  that  he  had  offered  to  give  him  fifteen  shillings  an  acre, 
which  the  plaintiff  had  also  refused  to  receive.  .  He  also  admitted,  that  at  the 
beginning  of  the  picking,  he  did  for  a  few  days,  pick  here  and  there  a  pole  that 
was  forwarder  than  the  rest ;  that  the  hops  so  picked  were  measured  and  set 
out  for  the  plaintiff  by  every  tenth  bushel,  which  tithes  the  plaintiff'  had  car- 
ried away ;  and  that  had  he  sent  word  to  the  plaintiff,  that  he  would  give  him 
notice'  when  he  picked  the  temainder.  He  said,  that  be  understood  the  tenth 
part  of  thie  bines,  as  well  as  of  the  hops,  belonged  to.  the  plaintiff,  and  that- 
therefore  he  designed  to  set  out  the  tithes  by  the  pole,  and  not  by  the  bushel, 
that  the  plaintiff  might  provide  persons  to  pick  the  same;  that  on  the  seven- 
teenth of  August,  he  began  to  pick  the  residue  of  his  said  bops;  and  that  his 
servants,  as  they  went  on,  set  out  equally  every  tenth  pole  for  the  plaintiff's 
tithes ;  but  that  the  plain  tiff  *s  servants  had  demanded  every  tenth  bushel  for  the 
tithes,  and  refused  to  accept  the  tenth  pole,  or  to  pick  or  take  away  the  tithes 
of  the  bops  so  set  out ;  but  had  left  the  same  unstripped  and  unpicked  on  the 
defendant's  ground ;  and  that  he,  the  defendant,  had  stripped  the  bines  from 
the  poles,  and  stacked  up  the  poles,  and  left  the  bines  on  the. ground  for  the 
plaintiff's  use.    The  defendant  set  forth  the  quantities  and  values  of  the  hops 

he 
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he  had  so  picked,  and  denied,  that  he  had  agreed  to  set  oat  the  tithes  of  all  his 
hops  by  measure ;  or  that  there  was,  to  his  knowledge,  any  cnstomaij  way  of 
tithing  hops  in  the  said  parish,  or  that  the  tithe  of  hops  had  ever  henHc  been 
demanded  in  kind,  but  said,  that  some  composition  had  constantly  been  paid  in 
lieu  thereof,  and  that  the  setting  out  the  tenth  pole  o^  hill  was  as  eqnal  a  way 
of  tithing,  as  setting  them  out,  when  picked,  by  the  tenth  busheL 

The  plaintiff  replied  3  the  ddiendant  rejoined  5  and  witnesses  were  nraminrd 
on  both  sides  3  and  upon  opening  the  bdl  and  reading  an  order  whereby  iSbt 
said  defendant  undertook  to  appear  gratis  at  the  hearing,  and  the  answer,  and 
no  counsel  attending  for  the  defendant ; 

It  is  ordered  by  tiie  court,  that  the  defendant  do  account  wiUi  the  {dainCtff 
for  the  Talue  of  the  tithes  of  the  hops  in  question  $  and  it  is  referred  to  the 
deputy-remembrancer  to  take  the  said  account,  unless  cause  be  shewn  to 
tiie  contrary  3  the  said  defendant  first  paying  five  pounds  costs  before  he  be 
heard. 

This  cause  now,  on  the  tenth  of  November,  1720,  standing  in  the  pi^ier^ 
and  counsel  appearing  for  the  defendant,  a  decree  made  in  this  eoort  on  the 
ninth  of  June,  in  the  third  of  James  the  Second,  in  the  case  of  Ckitty  t. 
lUeve;  (!)  another  decree,  dated  the  eleventh  of  May,  1704,  in  the  case  of 
Gee  y. Perch  ;  (2)  another  decree,  dated  the  seventeenth  of  November,  IG98, 
in  the  case  oi  Gee  v.  Pereh^  (3)  all  relating  to  the  tithes  of  h(^,  were  read ; 
together  with  all  the  depositions  taken  on  the  defendant's  part,  and  the  matter 
fully  debated,  when 

The  court  declared,  that  hops  are  not  titheable  until  they  are  picked,  and  diat 
'  the  tithes  thereof  ought  to  oe  paid  in  kind  by  the  bushel,  v».  every  tenft 
bushel  of  the  whole  after  picking  5  and 

It  is  thereupon  ordered,  that  the  defendant  shall  account  for  and  pay  to  tfie 

Slaintiff  the  full  value  of  the  tithes  or  tenth  part  vH  the  hops,  which  the  defen- 
ant  had  growing  within  the  said  parish,  dunng  the  time  in  Uie  bill  mentioned, 
after  the  rate  and  manner  aforesaid }  and  it  is  referred  to  the  depnty-remem- 
brancer  to  take  the  account. 

In  pursuance  of  the  above  order  the  deputy-remembrancer  made  his  re- 
port the  eleventh  instant  j  and  upon  reading  the  same,  no  ezceptioos  being 
filed,  it  was,  on  the  twenty-second  of  February,  1720,  ordered,  that  the  report 
be  confirmed  with  costs,  to  be  taxed,  and  that  the  defendant  do  pay  to  the 
plaintiff  twenty  pounds,  nine  shillings,  and  six-pence,  so  repcnrted  mie  for  his 
tithe-hops. 

ThO.  BunT,  Ja.  MoilTAOt7Sy 

Ro.  PaiGE,  F.  Pagb. 

(1)  ilau,  p.  65f .  ^)Jatf»p.e9t.  (3)  ifali^  p«  63C. 

Tr.  6  Geo^    Scacc. 

Jcnti  T«  Cawthamet  *) 

and  S  8  Wood,  149. 

Demton  y*  Jonu.      } 

Cambridge,  15th  July,  1720. 
llieoow-keep.    rpHE  bill  stated,  that  the  plaintiff,  in  the  year  1714,  was  legally  instituted 
S'lS^hSrS  *°^  inducted  into  the  parish  church  of  Downham,  in  the  Isle  of  Ely,  as 

theliie'of  Ely,  ^^^^^^  there,  and  was  thereby  entitled  to  receive  the  great  and  small  tithea 
psj  to  the  rec-  arising  therein,  and  also  all  Easter  offerings  and  other  duties  according  to  the 
tor  fd.  a  year,  custom  of  the  said  parish  $  that  the  defendanU,  from  the  twenty-fourth  of 
^*!lA*^°^  October,  1716,  held  and  enjoyed,  in  the  said  parish,  divers  kmds  and  tcne- 
"vnrfor Ul^  °^®°^'  ®"  which  they  respectively  had  great  numbers  of  milch  cows,  from 
dd  milch  cow/  ^^^^  ^^7  ^^  milk,  but  the  tithies  of  which  they  neglected  to  set  oat,  md 
at  Eaiter,  and  had 

the  whole  momiog's  milk  of  all  the  cows  on  Whitsqn  Monday ;  the  9wnen  to  nnft  tbt  cova  aod  cany  tke 
to  the  panonage  home  in  liao  of  the  flthe-mflk. 
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bad  lefiised  to  make  any  satisfaction  for  the  same,  on  a  pretence^  that  there 
were  certain  moduses  BAyMe  in  lieu  of  the  tithes  of  cows  and  mtik^  although 
they  knew  that  it  had  been  determined  by  the  courts  that  there  were  no  such 
moduseg  as  ther  pretended,  and  that  the  tithes  of  milk  ought  to  be  set  forth  in 
kind.  ^  J!he  biu  therefore  prayed  a  discovery  of  the  lands  which  the  defendants 
occupied  in  the  said  parish  ^  the  number  of  milch  cows  they  had  kept  3  and  the 
quantities  of  milk  sudi  cows  had  given. 

The  defendants  Cawthorae^  Leaford,  South,  and  Langman  said,  that  they 
believed  the  plaintiff  was  rector  of  the  said  parish,  and  entitled  to  all  tithes,  or 
to  some  modus,  in  lieu  thereof;  and  they  set  forth  respectively  the  number  of 
mOch  cows  which  eadi  of  them  had,  the  quantity  of  milk  the  cows  had  given, 
and  the  value  thereof  5  but  they  insisted,  that  within  the  said  parish  of  Down- 
bam,  and  the  titheable  places  thereof,  there  had  been  and  was  an  ancient  mo- 
dus, payable  in  lieu  of  tithe -milk  ^  that  is  to  say,  for  every  new  milch  cow> 
the  yearly  sum  of  two-pence  ^  for  every  old  milch  cow  the  yearly  sum  of 
three  halfpence  ^  and  the  whole  morning'^  milk  on  every  VVhitsun  Monday, 
to  be  milked  by  the  owners  of  all  milch  cows  within  the  said  parish,  and  to  be, 
fipon  that  monung,  carried  home  to  the  parsonage  house,  by  the  said  owners, 
their  servants ;  or  agents,  which  said  sums  of  two-pence,  for  a  new  milch  cow> 
and  three  hal^ence  for  an  old  milch  cow,  were  due  and  payable  to  the  rector 
of  Downham,  for  the  time  being,  at,  Easter  yearly,  in  full  satisfaction  of  all 
tithe-milk  yearly  arising  within  the  said  parish  and  the  titheable  places  thereof; 
and  that  the  said  plaintiff  had  accepted  thereof. 

The  defendants  Denston  and  Cole  set  forth  the  number  of  their  milch  cows  $ 
the  quantities  of  milk  they  bad  produced,  and  the  values  of  the  tithes  thereof ; 
and  insisted  on  the  mo^  in  lieu  of  the  tithe  of  the  said  milk. 

To  the  answers  of  the  defendants  Cawthorne  and  others,  the  plaintiff  filed  a 
special  replication,  and  thereby  waived  his  demand  of  tithes  01  the  Park  and 
the  Frith^  for  which  he  admitted  he  had  received  satisfaction  since  the  bill  was 
filed. 

The  defendants  rejoined ;  and  filed  their  cross-biU  on  behalf  of  themselves 
and  others,  the  landholders  and  inhabitants  of  the  said  parish,  to  establish  the 
said  modus  in  lieu  of  the  tithes  of  milk :  they  also  stated,  that,  time  out  of 
mind,  there  had  been  due  and  payable  to  the  rector  of  the  said  parish,  for  the 
time  being,  for  every  foal  not  sold  within  the  year,  the  yearly  sum  of  one  penny, 
and  no  more ;  and  if  sold  within  the  year,  the  tenth  penny  for  which  such  foid 
was  sold ;  and  said,  that  they  had  always  been  willing  to  pay  the  said  several 
sums,  and  to  deliver  the  said  meal  of  milk  to  the  said  Jones,  according  to  the  mo- 
duses,  and  that  they  had  tendered  the  same  to  him ;  and  they  insisted,  that  the 
said  moduses,  and  no  other,  were  due.  They  admitted,  that  a  decree  might 
have  been  obtained  by  Jones  against  the  defendants,  for  the  tithes  of  milk  in 
kind,  in  a  former  cause  in  this  court ;  but  that  the  same  was  obtained  for 
want  of  duly  insisting  upon  the  moduses,  and  for  no  other  cause.  They  there- 
fore prayed,  that  the  rector  might  be  decreed  to  accept  of  the  said  moduses,  in 
lieu  of  the  said  tithes  3  that  the  same  might  be  established  by  the  decree  of 
this  court  3  that  they  might  be  at  liberty  to  perpetuate  the  testimony  of  their 
aged  and  infirm  witnesses  ;  and  that  the  rector  might  produce  his  predeces- 
sor's books  in  relation  to  the  said  moduses. 

The  rector  answered  the  cross-bill ;  and  as  to  the  moduses  for  foals,  said, 
that  they  had  appeai-ed  doubtful  to  the  court,  on  the  hearing  of  the  former 
cause  3  and  that  a  trial  at  law  had  been  offered  to  him,  but  which  he  had  de- 
clined merely  because  be  was  not  willing  to  put  himself  and  adversaries  to  the 
expenses  of  a  law-suit  for  one  single  modus ;  but  that  the  court  were  so  clearly 
of  opinion  in  his  favour,  as  to  all  the  other  matters,  that  the  said  cross-bill  was 
dismissed  without  prejudice  as  to  the  modus  of  foals  3  and  he  insisted  that  he 
had  obtained  a  decree  for  the  tithes  of  milk  in  kind,  for  that  the  said  dismission 
was  iibsolute,  without  any  saving  clause  to  their  right  respecting  milk  3  and  he 
insisted  that  the  morning  milk  on  Whitsun  Monday,  which  is  stated  in  the  bill 
to  be  part  of  the  modus,  had  not  been  brought  to  the  parsonage  bouse  a  consi- 
derable time,  but  on  what  account  or  at  whose  request  he  knew  not. 

The 
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The  plaintiffs  replied ;  and  issue  was  joined ;  and  diVers  witnesses  were 
examined  on  both  sides  ;  and  upon  reading  the  proofi  in  these  and  in  tfa^ 
former  causes^ 

It  was  ordered  and  adjudged  by  the  court>  that  the  ori^nal  bill  for  the  titfaea 
of  milk,  be  dismissed  without  prejudice  to  the  ntaintiCs  claim  of  titlies  in  kind 
of  the  lands  in  the  snid  parish  of  Downham,  called  tbe  Park  and  the  Frith  >  and 
that  tbe  moduses  set  forth  by  the  plaintiffs  in  the  cross-btU^  be,  and  are  herehf 
established,  as  to  all  the  lands  in  the  said  parish  of  Downham,  and  the  titfae« 
able  places  thereof,  except  as  to  the  said  lands  called  tbe  Park  and  the  Frith. 

Tho.  Bury,  Ro.  Price, 

Ja.  Montague,  F.  Page. 


A  fArm  modui 
declared  to  be 
rank  without 
an  issue. 


Tr.  6  Geo.    Scacc.    Loveday  v.  Moorer.  [2  Wood,  l^lJj  2  Gw.  626. 

Bnckinghamshiie,  13th  July,  1720. 

THE  bill  stated,  that  tbe  plaintiff  had  been  for  four  years  past,  and  still  was, 
rector  of  the  rectory  and  parish  of  Iledser,  in  the  county  of  Bucks,  and 
entitled  to  all  tithes  both  great  and  small  arising  therein,  and  in  the  titheable 
places  thereof  >  to  Easter  offerings  ',  and  to  all  other  dues  and  duties  bdongiqg 
to  the  said  rectory ;  that  the  deiendant,  being  an  inhabitant  therein,  held  and 
enjoyed  lands,  gardens,  and  orchards,  and  had  grass,  turnips,  carrots,  apples, 
pears,  plumbs,  and  other  titheable  matters,  which  he  had  cut  and  carried  awsay 
without  setting  out  the  tithes  thereof ;  that  he  kept  sever^  cows,  vhirh  had 
yielded  milk,  and  calves ;  that  he  had  swine  which  had  pigs  3  and  seferat 
geese,  hens,  turkeys,  and  other  poultry,  which  had  young ;  that  he  had  also 
within  the  said  parish  water  corn-mills,  whereat  he  ground  com,  for  which  be 
received  toll,  or  other  emolument,  for  the  grinding  of  corn  thereiD,  but  had 
refused  to  set  forth  the  tenth  toll  dish,  or  to  make  any  other  satisfaction  for  the 
tithes  arising  from  the  grinding  of  such  com  3  that  the  said  defendant  with  ^$ 
wife  and  children  bad  during  the  said  time  resided  in  the  said  parish,  and  had 
thereby  become  liable  to  pay  Easter  offerings  to  tbe  plaintiff,,  but  which  he  bad 
also  refused  to  do.  The  bill  therefore  prayed  a  discovery  and  relief  in  the 
premises. 

The  defendant  said,  that  he  believed  the  plaintiff  was  rector  of  the  parish; 
that  he  was  entitled  to  all  great  and  small  tithes  arising  therein,  and  to  Easter 
offerings  ;  and  he  set  forth  the  lands,  &c.  which  be  held  therein,  and  tbe  tithes 
of  the  matters  he  had  had  thereon ;  and  that  he  had  refused  to  account  with 
the  plaintiff,  or  to  pay  him  the  tithes  in  kind  for  all  or  any  of  the  matters  and 
things  aforesaid,  because  that,  time  immemorial,  a  modus  or  composition  of 
twenty-four  shillings  a-year  had  been  paid  by  the  occupiers  or  owners  of  the 
said  messuage,  mills,  lands,  and  premises  to  the  plaintiflr  s  predecessors,  and  to 
the  plaintiff  himself,  until  two  years  last  past  y  and  that  the  same  had  been 
accepted  by  him  for  all  tithes  arising  thereft'om,  as  well  as  for  Easter  offerings; 
and  be  insisted  upon  the  same,  in  bar  of  tithes  in  kind ;  but  he  admitted,  that 
he  was  indebted  for  the  said  modus  for  two  years,  which  he  said  he  had  tendered, 
and  that  he  was  still  ready  to  pay  the  same  to  the  plaintiff. 

The  plaintiff  replied  3  the  defendants  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  tbe  proofs  taken  in  the  cause ; 

The  court  declared,  that  the  modus,  insisted  on  by  the  defendant  ifv  his  an- 
swer, was  too  great  a  modus  for  the  said  premises,  and  thereupon  ordered  the 
defendant  to  account  with  and  satisfy  the  plaintiff  the  values  of  his  tithes  in 
kind,  and  for  Easter  offerings ;  and  that  the  deputy-remembrancer  do  take  the 
account. 

Pursuant  to  which  order  the  deputy  made  his  report,  dated  the  fourth  of 
November  instant,  and  upon  reading  the  same,  it  was  ratified  and  confirmed, 
and  ordered,  on  the  seventeenth  of  November,  1720,  that  the  defendant  do 
forthwith  nay  to  the  plaintiff  sixteen  pounds,  fourteen  shillings,  and  sixpence, 
so  reportea  due  for  his  said  tithes. 

Tho,  Bury,  %  Ro.  Price,  F.  Page. 

Tr.  6 
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]  Tr.  6  Geo.     Scacc.     Thompson  v.  Field,    [2  Wood,  154.J 

Yorkshire,  16th  J|ily,  1720. 

THE  plaintiff  filed  his  btU  against  the  defendants,  bdng  fishermen  and  in*  The  rector  of 
habitants  of  Scarborough,  in  the  county  of  York,  setting  forth,  that  he,  Scerborongh,  in 
the  plaintiff,  was  seised  in  fee  of  the  rectory  and  tithes  within  the  aforesaid  entided  to  the 
parish,  being  formerly  part  of  the  possessions  of  the  priory  of  Bridlington,  in:  twentieth  part 
the  said  county;  that  upon  the  dissolution  of  the  said  priory,  the  same  came  ofthefi9b,orthe 
to  and  was  Tested  in  the  Crown ;  and  that  the  plaintiff^  claimed  the  same  by  twentieth  partof 
vhtue  of  letterr  patent  under  the  great  seal,  made  thereof  to  F.  Morris  and  ^^J^lf  °^ 
F.  Philh'ps,  their  heirs  and  assigns,  dated  the  twenty -second  of  December,  in*  J^ten  by  any'* 
the  eleventh  year  of  James  the  First,  under  the  yearly  rent  of  tweniy-^eight  fisherman  inha- 
pounds,  payable  to  the  vicar  of  the  parish  of  Scarborough ;  that  the  prior  of  biting  the  town 
the  said  priory,  and  afterwards  the  kmgs  and  queens  of  England,  for  me  time  ^^  Scarborough, 
being,  and  all  claiming  under  them,  as  owners  or  farmers  of  the  said  rectory  ^heresoeveir  the 
of  Scarborough,  have,  time  out  of  mind,  constantly  had  and  received  by  custom'  ^ohTof  lold, 
the  twentieth  part  of  the  fish,  or  the  twentieth  part  of  the- value  of  all  fish' 
taken  and  brought  by  any  fishermen  that  were  inhabitants  of  the  said  town -of 
Scarborough,  wheresoever  the  same  were  caught  and  sold,  either  at  Scarbo- 
rough or  elsewhere,  in  lieu  of  the  tithes  of  the  said  fish,  by  way  of  recompense 
or  satisfaction  for. the  employment  of  the  ships,  cobles,  and  boats,  aiid  of  the  - 
labour  of  the  inhabitants  of  the  said  tqwn  of  Scarborough,  exercising  themselves 
in  the  said  trade  of  fishihg ;  that  the  said  custom  had  been  constantly,  time 
out  of  mind,  complied  with  without  any  interruption,  till  about  the  year  1651; 
when  one  John  Audley,  being  then  owner  of  the  said  rectory,  filed  his  bill  in 
this  court  against  T.  Fiddy  and  others,  fishermen,  beiug  all  inhabitants  of  Scar- 
l^rough,  who  had  refused  to  pay  and  satisfy  the  said  Audley  the  twentieth  part,' 
or  the  value  of  the  twentieth  part  of  the  fish  taken  at  sea,  and  sold  at  severid' 
places  dbtant  from  Scarborough  ;  that,  on  the  hearing  of  the  said  cause,  an 
issue  was  directed  to  be  tried  at  the  bar  of  this  court,  whether  there  was  such 
custom  or  not  -,  and  that  upon  the  said  trial,  a  verdict  upon  full  evidence  was' 
given  for  the  then  plaintiff  Audley,  in  establishment  of  the  said  custom ;  that' 
since  the  said  trial,  the  owners  or  farmers  of  the  said  rectory  had  constantly  had  * 

and  received  the  twentieth  part  of  the  said  fish,  or  the  twentieth  part  of  the 
value  thereof,  from  the  defendants  themselves,  and  others  according  to  the  said 
custom }  that  the  plaintiff,  as  the  present  owner  of  the  rectory,  was  well  enti-'  ^ 

tied  to  receive  the  same ;  but  that  the  defendants,  who  were  nshermen  and  in-*  '  ' 

habitants  of  •Scarborough,  ibr  twa  years  past,  had  refused  to  pay  and  satisfy  | 

him  for  the  vtdue  of  the  twentieth  part  of  the  fish  so  caught  and  taken  by  them^ 
at  sea,  and  not  brought  into  Scarborough,  but  sold  by  them  at  several  other'-  ^ 

places,  which  by  custom  ^  and  right  they  ought  to  have  done.     The  bill  there-  ' 

fore  prayed  that  the  defendants  might  answer  the  premises,  and  particularly- 
set  forth,  whether  there  was  such  custom  within  the  town  of  Scarborough,  or 
not ;  and  why  they  refused  the  twentieth  part  of  the  fish  taken  by  them  at 
sea,  and  sold  either,  at  Scarborough  or  elsewhere,  during  the  time  demanded  •  • 

by  the  bill ;  and  that  the  said  custom  might  be  established  by  the  decree  of' 
this  court. 

The  defendants  said,  that  they  believed  the  plaintiff  was  rector  or  impro- 
priator of  the  said  rectory  of  Scarborough,  and,  as  such,  was  entitled  to  the  t 
twentieth  part,  or  the  value  of  the  twentieth  part  of  all  fish  caught  by  fisher- 
men, inhabitants  of  Scarborough,  which  was  brought  into  and  sold  at  Scar- 
borough ;  but  they  absolutely  denied  that  there  is  any  such  custom  as  is  set 
forth  in  the  bill ;  or  that  they  and  other  fishermen,  being  inhabitants  tyithin' 
the  said  town  of  Scarborough,  ought  to  pay  and  satisfy  the  plaintiff,  as  owner 
of  the  said  rectory  of  Scarborough,  the  twentieth  part,  or  the  value  of  the  twen- 
tieth part,  of  the  fish  which  should  be  taken  by  them,  or  any  other  fishermen,* 
being  inhabitants  of  Scarborough,  at  sea,  and  carried  to  and  sold  at  any  other' 
place  than  the  said  town  of  Scarborough,  as  tithes  belonging  to  the  said  rec-* 
tory  j  and  they  said,  that  they  were  strangers  to  the  decree  and  the  verdict  meib-| 
tioned  in  the  bill,  and  therefore  hoped  that  they  should  not  be  affected  thereby^* 

The 


THUS  CASasSi 

Thepbdntiff  rqdiedj  1^  defiendaots rej(»iiecl;  and  ^tncMesware  tKuaxoed 
OD  both  sides ;  aad  upon  reading  the  exemplification  of  a  decree,  made  io  Uiii 
court  in  Michaelmas,  1654,  AwiUg  v.  liddaf;  aid  likewise  an  exemplification 
of  a  yerdict  at  the  bar  of  this  cotart»  in  Michaflmas,  1654,  between  die>  said 
pBjrties>  in  confirmation  of  the  said  custom,  as  set  forth  in  the  plaintiff's  bill  j 
and  on  reading  the  depositions  of  several  ancient  witnesses  taken  on  both  aides 
in  this  cause  $  and  on  long  debate  of  the  matter  ^ 

The  court  was  well  satisfied  of  the  plaintiff's  right  to  the  twentieth  part  of 
the  fish  taken  by  the  fishermen,  being  inhabitants  of  Scaiborou^  afinesaid^  at 
sea,  or  the  value  of  such  twentieth  part,  wheresoever  the  same  fish  are  sold,  aa 
tithes  belonging  to  the  said  rectory. 

It  is  thereupon  ordered,  adjudged  and  decreed,  that  the  custom  of  paying 
tithes  for  the  fish  taken  at  sea,  by  the  fishermen,  being  inhabitants  of  Scarbo- 
xDUgh^  be,  and  is  hereby  established  against  the  defenuants  as  demanded  by  the 
biU}  And  that  the  defendants  do  respectively  account  with  and  satisfy  the  fuain- 
tiff,  for  the  value  of  the  twentieth  part  of  the  fish  taken  by  each  of  them  at  aea, 
during  the  time  demanded  by  the  bill,  wbecesoever  the  same  were  sdd  j  aad  it 
is  referred  to  the  deputy-remembrancer  to  take  the  said  account. 


M.  7  Geo.  Scacc.    Fisher  v.  Lemon.  [8  Via.  Abr.  58. 
2  Wo.  158.]    «  Eq.  Ca.  Abr.  73«.    «  Gw.  6^6. 

Tttbet  for  dc.  1 T  was  agreed,  settled,  and  resolved  by  the  whole  court  of  Exchequer,  that 
putnring  on-  •"-  where  unprofitable  cattle  were  depastured  occasionally  in  another  man*s 
profiubie  catUe,  ground,  that  the  tithe  for  depasturing  such  cattle  ought  to  be  paid  by  Uie  owner 
the  ''^^  I  7  of  the  land,  and  the  occupier  of  the  ground,  and  not  by  the  agistor,  or  the 
tiie  ground,  and  owner  of  the  cattle ;  but  that  in  the  case  of  a  common,  the  bill  must  be  s^nst 
not  by  tbeairi*-  the  owner  of  the  cattle  (if  known)  because  the  owner  of  Uie  soil  has  no  profit 
tor.  The  uS,  by  it ;  and  Baron  Page  said,  that  as  to  what  had  been  sud,  that  the  demand 
in  caie  of  a  might  be  either  against  the  occupier  or  agistor,  that  could  not  be ;  for  that  the 
r.SS;tr    «u»e  duty  could  uot  .Ac  in  two  diffe«ntpen«n3kt  the  s«netia.e.-Lr«<r.] 

owner  of  Uie  cattle  (if  known).  Fjioi,  J.  said,  that  the  tame  doty  oouJd  not  ariie  in  two  diibcnt  jniinnii  at 
the  same  time. 

A  botcher  who        '^^^  ^^^  stated,  that  the  plaintiff,  in  the  year  16891  was  lawfully  iusUtaial^ 

carries  on  his      &c.  into  the  rectory  and  parish  church  of  Uemyock,  in  the  county  of  BevoOy 

trade  in  one  pa-  and  had  been  ever  since,  and  still  was,  rector  thereof,  whereby  he  had  beeooie 

Md  iK^ld^llnUi  ^^^^  ^  ^^^^  ^^  receive  all  the  tithes,  as  well  great  and  small,  and  tSk  oier- 

his  father  hr^     ^°^  ^°^  duties  arising  therein  5  and  also  all  sums  of  money  and  things  what- 

another,  and  oc-  soever  which,  during  the  said  time,  had,  by  any  custom  or  mndms  within  the 

casiooally  tnms  said  parish  and  the  titheable  places  thereof,  been  payaUe  to  the  plaintiff  as 

u!  n!h!!^"^^^    rector  of  the  same ;  that  the  defendants,  or  one  of  them^  for  three  yean  past, 

iandsl  and  nays  ^^  occupied,  possessed,  and  enjoy^,  a  messuage  or  tenement,  with  ganiais, 

himforthe^-  Orchard,  and  forty  acres  of  mesidow  and  pasture  belonging  thereto,  calkd  C\ej 

ing  thereof^  is     Park>  for  which  tithes  ought  to  have  been  paid  to  the  plaintiff  in  kind  ^  that  on 

not  liable  to  pay  the  said  premises  there  had  been  yearly  bred  up,  fed,  depastttted,  and  i^isted 

*'^'*^/bn^*^      several  horses,  foaling  mares,  colts,  oxen,  bullocks,  cows,  calves,  wether  sheep, 

liable 'toply      ewes, Umbs,  pigs,  sows,  and  other  cattle^  the  tithes  whereof  were  amraray 

Easter  oikmigs.  vorth  three  pounds :  that  they  had  also  kept  geese,  turkies,  and  other  poukiy, 

which  had  laid  eggs  and  had  young  j  that  they  idso  kept  bees,  whicn  made 

honey  imd  wax,  the  tithes  of  which  were  yearly  vrorth  five  shillings,  and  sevcnl 

other  ^ngs,  for  which  the  plaintiff  ought  to  have  received  tithes  in  kind,  bat 

which  they  had  reiiised  to  pay  on  several  pretences.    The  bill  theiefore  prvped 

a  di«oovery  and  an  acoount. 

The  defendant  Leaman  admitted  the  plaintiff  to  be  roetor  as  aibresaid,  and 
that  he  was  entitled  to  the  great  and  small  tithes  of  the  parish,  or  to  some 
fvorfai^  in  lien  thereof)  and  he  cgofessed  that  his  father,  fiur  Aesaid  three  years, 
had  hdd  and  enioyed  Cley  Park  1  but  he  insisted  that  be  had  fully  iiaid  and 
compounded  with  the  |daintiff  for  the  tithes  cf  the  same.  He  denied  that  he 
bed  ever  leoied,  q^fued,  (^  enjo^,  as  tenant,  apy  messuage  or  lands  in  the 

parish. 
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pMtared,  or  agktod,  on  the  tud  hrm^  any  hmmm  or  oduer  callle,  ai  in  the  IhU 

WW aflcgieds  end  said  <liat  he  wa$  a  ImtAar,  afed  faoafded  with  his  father^ 

fcirt  that  he  vealed  kads  in  Cleyhcydun  parish^  and  sanetiaBea  bioagbt  hoaM 

cattk  htm  a  hit  kte  at  night,  and  pat  them  upon  the  said  fann  called  Cky 

Bni,  hot  that  he  dfofe  them  away  the  naact  moniiog  home  to  his  said  parish^ 

n4  that  he  had  satisfied  his  father  for  the  same  bclbft  tUs  snit  ww  eom^ 

■KDced ;  and  therefore  he  was  adrised  that  no  tidbe  is  due  Aom  him  to  the 

pUmiC    He  also  denied  that  he  had  eter  kept  aor  poidtry  vpon  Gky  Frnk) 

•ad  said,  that  he  heHeved  his  fother  had  ftaUy  satisfied  the  pbdatiff  for  his  smd 

tithes  for  the  aaid  three  years}  and  that  he  only  owed  to  the  pianitiff  four- 

psnee  for  two  years  Easter  offnings  as  a  single  man,  which  he  is  ready  to  pay  ^ 

but  that  the  plaintiff  had  sned  him  for  the  same  in  the  spiritaal  eonrt.    He 

cenfossed  that  he  had  nsed  the  trade  of  a  hntcher  ever  since  the  exmration  of 

his  apprenticeship  with  his  fother,  and  had  hougfat  all  sorts  of  cattle  m  the  way 

ef  his  trade,  bnt  had  never  depastqred  any  of  Aem  in  the  paiidi  dF  Hcnmfcj 

other  than  aa  aforasaid;  andne  denied  that  any  tithes  were  due  foam  htm  as 

m  the  bai  ia  alleged. 

Thepialntiif  lepKedi  the  defendant  rejoined  $  and  witncsaes  were  cammined 
en  hoth  sidea  *,  and  upon  reading  the  pioofii  taken  in  the  canse^  and  hearing 
coonsd  Ibliy  on  the  matter } 

It  is  ordmd  and  aiyndged  by  the  coort,  that  the  hill  be  dismissed,  with 
costs  to  be  taxed  by  the  deputy  remembrancer. — ^^Deane  BookJ] 

M.  7  Oeo.  Scacc. 
Par  Y.  Rutty.  [Bunb.  87.    «  Wood,  l60.}  «  Gw.  627. 

Wiltshire*  7th  December,  1720. 

12 IIX  by  the  vicar  of  Mdsham  against  a  parishioner  for  tithes  i  an  issue  A  Ticsr  has  the 
-"^  was  cUrected  to  try  whether  a  p«rcel  of  lands*  called  Islay*  usually  p^id  """^  "8^5  ^ 
tithes  to  the  vicar  of  Melsham,  or  to  the  rector  of  Whaddon  (who  was  not  ^^^  "^ 
hcfore  the  eonrt) :  the  jury  find,  that  it  had  uaid  tithe  to  neither;  and  upon  f^t^ftdbnS^ 
Uie  potiea  returned,  it  was  insisted  for  the  derendant,  that  hy  this  finding  the  of  common 
court  coold  make  no  decree,  for  that  they  had  no  satisfoction  by  it :  but  par,  Mit,  etm 
cvneNM,  the  vicar  is  endovred  de  <mmibii$  nmnitU  dtdam  infra  parochiam,  ij^c,  ''^j^^  ^^^> 
«ttd  the  defendant's  defence,  hoth  in  law  and  equity,  is  fabified;  and  thoogb  ^\hc  <^uwt^ 
ththes  ha^e  never  been  pud,  yet  the  vicar  has  the  same  right  to  all  within  his  i^  iiiewn. 
^udliwnicnt,  even  without  usage  (unless  an  usage  to  the  contrary  is  shewn)  as 
^  rector  has  of  common  right ;  in  which  last  case  a  man  cannot  insist  that 
tithes  have  never  been  paid,  which  is  a  eon  dedmtmdo;  and  decreed  for  the 
ricar  aecsofdingiy.    Serjt.  Gfyde  and  Mr.  fVard  for  the  phdotiff }  Serjt.  Pen^ 
gtik.  Sent.  Stecau,  Sir  QmHantme  PhppB,  and  Mr.  Bo&tk,  for  the  defondant. 

^^  » 

,Th]i  bin  steted,  that  the  plaintiff*  for  eighteen  yeaia  last  past,  had  been 
^ncar  of  Uie  parish  of  Melsham,  in  the  county  of  Wilts,  and,  by  an  ancient  en- 
downm^  of  that  vicarsge  whidi  is  on  record  in  the  muniment  hquse  of  the 
cathedral  church  of  Sarum,  was  entitled  to  all  small  tithes  and  dues  arising  in 
the  parish  and  in  the  predocts  thereof*  and  particulariy  to  the  tithes  of  loilk, 
calvea*  wool,  lambs,  pigs,  geese,  turkeys,  hens,  poultry,  eggi*  fruit*  and  the 
tithe  of  the  herbage  on  which  dieep  and  unprofitable  cattle  arp  depastured  and 
fed ;  and  that  the  occupiers  of  all  lands  in  the  parish  ought  to  have  set  out 
their  tithes  yrarly  in  kind,  or  to  have  compounded  for  the  same*  aceordiog  to 
their  respective  values*  whii^*  as  the  same  was  not  ascotained  by  any  niodu$i. 
<^ugfat  to  be  according  to  a  yearly  agreement  between  the  plaintiff  and  his  pa- 
tiwioners  by  way  d[  an  ambulatory  composition  i  that  the  defend^Bt*  for 
ieveral  years  bst  past*  had  ocrcufHed  several  messuagps  and  lands  in  the  parish* 
some  port  of  which  was  his  own  estate*  iMftd  the  other  reqted  of  J.  Sdfo^ 
U.  Long*  and  R.  Smith,  among  which  were  certain  buds  called  FlgweiSi 

Iky, 


*tfT¥V: 


fi4  TiTHB  cases: 

1 729.        Iley,  and  Cultliorpe  hdag,  othtemise  PariLer  Weaie ;  that' die  taid  defebdnt 
r6^  bad  yeftily  fed' thfe  said  bnds  with  dry/ barren,  and  unprofitable  cattk^  tint 

^^,  he  had  cows  whi6h  had  milk ;  and  calves,  and  sheep  which  had  lambs  and 
wool ;  and  also  had  other  titheable  thmgs,  the  tenth  whereof  ought  .to  have 
been  set  oat  in  kind,*  or  paid  for  at  the  rate  of  two  shillings  a  pound,  the  plam- 
tiif  not  being  under  any  agreement  with  the  defendant  by  way  of  compc^jUion 
for  the  same ;  but  that  the  defendant  had  refused  so  to  do,  (H*  to  make  the 
plflintiff  any  satisfaction  for  the  grodnd  or  estate  called  Hey,  and  for  some^ 
other  lands  which  he  had  hdd  for'  six  years  past,  amounting  to  thirty-eight 
poonds/Mfr  annum.  The  bill  therefore  prayed  that  the  defendant  might  be  or- 
dered to  discover  the  particulars  and  values  of  the  lands  he  held,  with  the  yeaiiy 
titheable  inatterr  and  values  of  the  same  he  had  had  thereon^  and  to  acooont 
with  the  plaintiff  for  the  same. 

'  The  defendant  admitted  that  the  plaintiff  was  vicar ;  but  whether  he  was 
entitled'  toi  the  vicarial  tithes  and  dues  he  knew  not ;  but  he  said,  that  during 
the  years  in  the  bill  mentioned,  he  bad  occupied  the  several  lands  stated  inihe 
biil>  and  under  the  several  persons  therein  mentioned ;  that  during  the  said 
time  he  had  occupied  a  ground,  called  Iley,  which  he  rented  of  C.  Long  -,  hot 
whether  it  waa  in  the  said  parish  lie  knew  not ;  and  he  set  forth  the  seversl 
titheable  matters  and  things  which  he  had  in  the  said  years,  with  the  values 
thereof.  He  also  said,  that  he  had  some  apples,  plnms,  and  cabbages,  none 
of  which  he  sold ;  'and'  that  he  never  knew  any  tithes  paid  or  demanded  for 
such  things ;  but  that  if  they  were  subject  to  pay  tithes,  he  believed  that  sadi 
tithes  were  included  in  a  composition  of  ninepence  in  the  pound,  which  was 
paid  for  the  tithes  of  the  produce  of  lands  in  toe  said  parish ;  and  that  it  was 
therefore  unreasonable  that  the  plaintiff  should  insist  on  a  rate  of  two  shillin|^ 
in  the  pound'  of  the  yearly  value  thereof  3  the  said  ninepence  in  the  poond 
being  esteemed  the  yearly  value  of  estates  there  ^  that  the  vicar  had  received 
and  taken  the  same  in* full  for  such  tithes,  without  any  annual  agreement 
thereupon;  and  that  such  rate  had, been,  save  in  one  instance,  observed  as  a 
rule'  within  the  said  parish  for  rating  vicarial  tithes  3  which  rate,  considering 
the  trouble  and  charges  of  taking  tithes  in  kind,  he  believed  to  be  the  fiifl 
value  thei'edf,  although  the  plaintiff  ba^  given  notice  that  he  wonld  not  bow 
take  the  said  composition;  that  having,  for  the  year  1716,  paid  the  dbindff 
in  full  for  all  tithes.  Hey  excepted,  at  ninepence  in  the  pound,  he,  about  jBastcr, 
.  1718,  being  the' usual  time  of  payment,  had  offered  and  tendered  the  said  rate 
for  all  the  premises,  Iley  excepted,  but  which  the  plaintiff  had  refused  to  accept. 
He  also  said^  that  as  to  the  vicarial  tithes  claimed  for  Dey,  nothing  was  due, 
for  that  Si'modus  had  been  taken  and  received  by  the  rector  of  the  parish  of 
Wlmddon,  time  immemorially,  as  would  appear  by  the  ancient  terriers,  regis- 
ters, and  memorandums  of  the  said  parish,  now  extant ;  and  he  averred  that 
the  toid  ground,  called  Iley,  lies  in  the  parish  of  Whaddon,  and  not  in  Mei- 
sfa'am,  to  which  first  parish  it  was  charged  to  the  land  tax,  poor's  rate,  &c. 
And  he  insisted  upon  paying  the  said  nine-pence  in  the  pound  in  satisfaction 
for  tithes,  due. 

The  pbiintiff  replied ;  the  defendant  rejoined  -,  and  witnesses  were  examined 
on  both  sides  ^  and  on  reading  several  of  the  proofs  taken  in  the  cause  for  the 
plaintiff;  and  an  endowment  of  the  vicarage  of  Mekham,  dated  the  Saturday 
afler  Ash  Wednesday,  1 249 ;  and  oii  reading  for  the  defendants  an  aiideut 
terrier  of  the  rectory  of  Whaddon,  of  the  eighSi  of  October,  1 608  ;  and  another 
terrier  6f  the  first'of  June,  1619,  of  the  ri^ts  of  the  vicarage'  of  Mdsham,  the 
eouH  directed  a  trial  at  law  to  be  brought  by  the  plaintiff  upon  the  following 
issdes :  ' 

Fli^t,  ''  Whether  the'  piece  of  ground,  called  Iley,  in  the  pleadii^  men- 
tioned; does*lie  in  the  parish  of  \Vbaddon,  or  within  the  parish  of  Melshaai  V*. 

Secondly,  "  Whether  the  tithes  of  Iley  have  been  usually  paid  ot  receifed* 
by  the  rector  o(  Whaddbti,  or  "vicar  of  Melsham  >"  to  be  tried  by  a  special  jory^ 
^  The*  court  ako  ordered,  that  the  defendant  do  forthwith  come  to  an  account 
with  the  plaintiff  bfefore  the  deputy-remembrancer  of  this  court  for' all  the  mat- 
ters and  thin^  titheable  (except  for  the  laAds  called  Iley  aforesud)  which  the 

defendant 
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definidaDt  bad  ariiinfr>  &c.  witlanthemid  pamliofMebliam^  ainl'tbettUieable        1720. 
places  thereof,  ia  and  daring  the  sevenl  years  id  the  bill  charged ;  the  said  '^^  • 

depnty  to  tax  the  plaintiff  bis  costs  to  this  time.  ^ 

Rinnaat  to  the  said  deciiee  an  issue  was  drawn ;  a  dittrmgiu  made  finr.A      ^v,  •    *, 
view;  the  pbce  Tiewed  byseren  of  the  jurors;  tbe  caiose  ti^-;  aad^  afken      xff^^^^^ 
s  long  debate,  a  verdict  was  given  for  the  plaintiff^  '*  that  the  piece  of  land 
"  called  Iley  lay  in  the  parish  of  Melsham,  and  not  in  the  parish  of  Whaddon ; 
"  snd  that  the  tithes  were  not  usually  received  by  the  vicar  of  Melsbam,  nor 
"  by  the  rector  of  Whaddon/! 

But  it  being  fcvand  by  the  verdict  that  the  ground  lies  in  Melsbam,  the  court 
was  of  opinion  that  the  tithes  of  common  right  are.  due  to  the  vicar  of  Mel-n 
dam,  and  that  the  non-payment  of  them  has  not  extinguished  his  right  j  and 
therefore,  on  the  sixteenth  of  November,  1721,  upon  reading  the  said  decretal 
order  and  posfea,  and  on  mature  and  deliberate  debate  of  the  matter. 

It  is  ordered,  on  the  seventh  of  December,  1721,  that  the  defendant  shall, 
account  witK  the  plaintiff  for  the  tithes  of  the  said  ladds  .and  grounds  called 
Oey,  as  well  as  for  the  other  titheable  matters .  and  things,  in  the  .said  deqretal 
order  mentioned.  And  it  is  referred  to  the  de|Hity-remenibrancer  to  take  the 
said  account,  and  to  tax  the  plaintiff  his  costs  at.  law  and  ixk.  equity. 
'  In  pursuanee  of  the  decree,  made  the  seventh  of  December,.  1 72 1,  the  deputy^ 
made  his  report,  dated  the  twenty- ninth  of  Jime  last ;  and  upon  reading  the 
decree  and  report,  no  exceptions  having  been  filed  thereto,  it  is  ordered  by  ihe< 
court,  on  the  tw^Bth  of  Jluy,  1723,  that  the  report  be  ratified  and:coiuftrnied,) 
and'^at  the  defendant  shall  forthwith  pay  to  the  plaintiff  forty-one  pounds: 
twelve  shillings  and  two-pence  for  the  value  of  his  tithes  in  question  so.,  re*' 
ported  due,  together  with  his  costs,  to  be  .taxed  by  the  said  dieputy-remem-' 
brancer. 

Ro,  Pricb, 

Jbpf.  GiuttBT. — [Dec.  Book.] 

•  \ 

M.  7  Geo.    B.  R.     Owen  v.  Hughe^,  [Fortesc.  199.]  , 

l^TR.  WiUes  moved  to  set  aside  a  rule  for  prohibition  to  the  spiritual  court ;  No  prohibition 
^^  the  libel  was  for  removing  the  reading  desk  out  of  the  ancient  and  usual  ''^  *^^'  '^' 
place,  and  the  judge  of  the  court  was  he  that  read  prayers  j.  and  the  defendant:  ^^o^'/ujlt^the 
not  appearing:,  sentence  was  against  him  by  the  court.    Ptr  curiam,  there  can:  ^lesiastical 
he  no  prohibition  afiter  sentence,  though  it  be  not  on  the  merits,  for  you  mi^t' jad^  was  jadg- 
have  appealed  3  and  if  he  be  judge  in  his  own  case,  and  it  appear,  so,. yet  ,int  iag  in  his  own 
their  law  that  is  not  allowed,  so  there  might  be  an  appeal,  to  a  superior)  ^"•*'  f^"  *^" 
court,  and  they  might  give  relief,  and  so  not  Uke'the  case  of  an  inferior  court,. ^^J^^°^.  ^^  ^ 
^"iKTe  we  are  to  judge ;  and  by  .the  court,  there  is  no  difoence  between  sen-;  there  is'a  re- 
tence  by  default  and  sentence  after  a  hearing ;  and  the  court  discharged  the*  nedy  by  appeal 
role  for  a  prohibition.  ....>»  wch  case. 

•  •  • 

H.  7Geo.    Scacc.     Ptywellv.  Potoell.    [2  Wood,  166.]  )       172L 

Monmouthshire,  23d  February, .  1 72 1 .  V^^^-^/ 

THE  case  stated,  that  the  plaintiff  was,  in  the  year  1713,  duly  inducted,^  A  mo^ta  of  sd. 
&c.  into  the  vicarage  of  Llantilio  and  chapelry  of  Penrose,  in  the  county .«  ^*/»  "»»*?»»" 
of  Monmouth,  and  entitled  to  the  tithes  and  other  things  thereto  belonging,^  of  all  graw 'Imd* 
particularly  to  the  tithes  in  kind  of  clover  grass,  hay,  clover,  clover  seed,  hunbs,  ^^^^  ^^  ^^ 
wool,  apples,  and  other  small  tithes;  that  the  defendants,  for  six  years  oast,  mowed  for  hay 
had  occupied  and  held  several  lands  therein,  from  which  they  had  cut  clover  or  seed ;  and  a 
grass,  clover  hay,  and  clover  seed,  and  on  which  they  had  lambs  yeaned,  and  J*^*  "wdtii.of 
other  tithes,  the  tenth  whejijeof  ought  to  have  been  set  out  and  paid  to  the  .niSier  chT-*" 
plaintiff  for  tithe  >  but  that  they  pretended  he  was  not  entitled  thereto.     The.peiry. 
Dill  therefore  prayed  a  discovery,  and  satisfaction  for  the  saine. 

The  defendant  Smart  said,  that  he  believed  the  plaintiff  was  legal  vicar,  and 
eojlitled  to  the  vicarial  tithes  Mid  dues  arising  in  the  said  pdrbh,  and  in  Chake-' 
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exsmined  od  both  sides ;  and  the  came  came  on  at  the  detodaat's  leqnait; 
and  upon  hearing  counsel,  and  what  was  alleged  by  them  for  all  the  said  par- 
ties; 

^  llie  comt  declared,  that  they  saw  no  cause  to  nve  the  complainant  any  ie> 
Uti  in  the  nremisesf  and  therefore  ordered  and  a^udged,  that  the  said  semal 
defendants  be  absolntely  dismissed  oat  of  this  court  mm  the  said  blH,  and  the 
matters  and  thmgs  therein  contained,  with  costs  to  be  taxnd  by  the  depnty-ie- 
mcmbraneer  of  this  court,  to  whom  it  is  hereby  referred  to  tax  the  same. 

Tho.  Bitbt,  Ro.  Funsm, 

H«    7  G«o.    Scacc.    Jones  v.  Davies  and  Winn.    [2  Wood,  l68.] 

FUiicriiire,  22d  Febroary,  1721. 

nniE  bill  stated,  that  the  pUdntiff  was  instituted,  &c.  into  the  parish  and 

•L    parish  church  of  Baneor,  in  the  county  of  Flint,  and  had  been  reetor  fben 

for  maof  y^tn  past,  and  by  virtue  thereof  faAd  become  entitled  to  all  unmwr 

of 
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leys  btttkadeiMtbi*  he  was entided  to  att  tithes  inking  for liiflttlietewnt 
«aiodiMiaLlaacllioC)rs8seMiyof  swo'ptnocada/s  math,  payablehiUctt  ofilM 
tithes  all  grass  and  clover  cut  or  mowad  for  hay  or  feed;  and  that  m  and  tiira^M 
Ihv  polish  and  chapciry  of  Fomose,  except  in  three  meadowB,  there  was  sk  Jmit 
fMrfftf  of  «ne  penny  a  day's  malh;  and  he  said  that  all  fermer  viotta,  tiasie 
MOfial,  had'  accepted  such  mtkbuet;  thai  the  obdntlff  hhnseif,  for  aome 
had  snbtnitted  thcmtO)  and  that  tithes  in  kind  of  snch  hay  md  seed  had 
been  paid.  He  admitted  that  he  hdd  sevend  lands,  during  the  aaid 
from  which  he  had  cut  hay  and  clover ;  and  said,  that  he  was  ready  to  i 
said  mdtueB,  wUch  be  had  duly  tendered  to  the  phdntiff,  amoontixig  to  dsree 
riiiilings  and  eigfat-penee  for  fbity*fo«ur  dajfs'  math  of  hay« 

The  defendaaits,  the  PowibU«,  admitted  the  plaintiff  was  vicar,  but 
on  the  said  laoAiMy;  and  said,  that  they  had  cut  the  like  ipumtity  of  Iwy, 
had  tendered  fep  the  same  one  shilling  lor  the  year  17i7raiid  tha«  they^  had 
aatisiid  llM^plflimiff  fbr  all  their  tithes  fbr  the  preeedingyean. 

Ike  dMmdint  Grafts  saU^  that  neither  the  plidntiC»»'  any  Ibiiaer  vie 
wve  eatitled  to  any  tMMS  or  dferlngs  llrom  or  oift  of  her  ancient  free  cha^ 
lAmmitk  Gilgeed,  or  the  Change  ac  Demesne  Lands  thereto  beiimgiDe^ 
wherewith  it  was  anciently  endowed^  or  to  any  laeAif  or  composition  id  fiea 
tberaof ;  that  she  «nd  her  anoestors  had  be«k,  above  one  bandied  and  £fty 
'yearn,  oamera  and  oecupierB  of  tiie  said  chapel,  exempt  from  ell  titlies;  tiiat 
tbe  said  grange,  cfaapd^  and  landu  were  assarted  oot  c^  the  aadent  free  fiaeac 
of  ChRMamuort,  witlat  the  bounds  of  the  said  parish  of  Uantiiio  Grossenay, 
<Bd  were  part  of  these  poasearions  and  demesne  lands  of  the  abbey  of  ]>aar,  of 
wUeii  the  abbot  and  monks  e^re  seised  at  their  disscAutiav;  and  that  tfaey 
wera  eatWed  to  aU  tithes  thereof,  or  else  had  held  the  same  exeaipt  froas 
tithesj  that  the  same  abbey  and  lands  came  to  the  Crown  on  the  disaolnlionof 
the  said  abbey ;  dial  the  Crown  had  granted  the  same  to  those  under  ndiom 
fiyk  claimed  3  and  Ihai^e  saaie  had  l^n  ever  since,  and  time  out  of  mind, 
enjoyed  exempt  from  all  tithes  to  the  viear  or  impropriator ;  that  she  had  never 
hcMurd  of  any  tithes,  duties,  or  offerings  being  daimed  by  any  ricar  in  respect 
of  the  said  lands  and  premises  3  and  therefiMe  she  insisted,  that  she  ooght  not 
to  nif  aay  dthes  of  dues  in  respect  thereof.    She  admitted  that,  in  tbe  veer 
1717,  sha  had  oecopied  otlier  lands  in  that  parish,  from  wliidi  she  made  a 
hogshead  of  perry,  for  die  tithe  of  which  die  plmntiff  had  eccepted  floe  ahiHa^ 
shaoe  the  suit  began;  and  that  sfa«  had  mowed  from  sndiodier  lands  oae  list's 
math  of  dover  and  gmss  mixed;  mi  insisUxl,  that  die  modus  of  two^peace  a 
daiy*a  madi  extended  over  all  the  parish  (except  the  grange  and  lands  so 
exempted),  and  that  the  same  had  oeen  coastandy  paid  and  accgstcd  by  dM 
plBindff*apiede6eBion;  and  she  aveired,  that  she  was  ready  ami  willing  io  pay 
aocordi^g  to  the  modnu  fag  two  days'  madi  of  hay  cut  from  tiie  said  Inds  ast 
exempted  bdvi  dthes. 

The  plaintiff  re(died ;  the  defendants  rejoined ;  and  severs! 


•epayneat  of  thefr  Mlier  tith^,  is  bad. 
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^jti^lhet  aiising  therein^  «nd  partiailaiiy  to  tbe  agiaHnenl  and  tithe  habage  of        1721. 
^1  Imnen  and  unproiitiible  cattle  depattiired  on  any  kuads  in  the  said  pariah ;         f  ^*"^ 
"  the  d/BfeadmntB,  for  several  yean  past,  had  bom  ownen  or  ooeoprers  of  ^* 

i  Usereiii,  wbereon  they  had  depastured  several  dry,  banpen,  and  nnprafit*       *''"** 
cattle;  that  particiilariy  the  aefeodant  Wins  had  hdd  and  occupied  a 
el  of  land  in  that  parish,  called  tbe  Dole  Bangor,  then  dirided  into  two 
[fvcels,  and  another  parcel,  called  the  Nuntesorer ;  that  during  the  said  time 
^pe  had  depastured  thereon  dlTen  unprofitable  cattle,  and  had  fatted  sheep  for 
[jbe  butcher^  without  paying  any  thing  for  the  agistment  or  tithe-heibage  there* 
if,  dioagh  the  tithes  amounted  to  eight  pounds  a-year;  that  the  mfiendant 
Dsvio,  tor  two  years  past,  had  been  owner  or  occupier  of  a  pared  of  land  in 
If  .the  said  parish^  called  the  Tyrod,  and  also  of  another  pared,  called  Brynax 
:  Bnigrey,  aad  had  depastured  the  same  with  miprofitable  cattle  and  sheep  for 
the  bntcfaer,  for  'which  he  ought  to  hare  paid  tithes  yeariy,  acconfing  to  the 
tahie  of  tbe  lands.    The  bill  therefore  prayed  a  discovery  of  quantities  and 
:  fdites,  and  an  account  for  the  same. 

The  defendants  admitted,  that  the  pfadntifF  was  inducted  into  the  said  ree- 
:    tory,  and  entitled  to  all  tiUies  arising  therein,  except  the  agistment  and  tithe- 
li^riiage  of  harren  and  unprofitable  cattle  depastnrnl  on  certain  land  there  by 
the  inhabitants  of  the  said  parish. 

Tbe  defendant  Danes  admitted,  that  for  two  years  past  he  had  been  occupier 
of  a  parcel  of  land,  called  Tyrod  and  Brynax  Dongrey,  and  had  depastured 
tbenxm  some  nnprofitable  catde. 

Tbe  defendant  Winn  admitted,  that  for  six  years  past  he  had  occupied  land^ 
cdled  the  I>ole  Bangor  and  Nuntesover,  and  had  grazed  thereon  some  unpni« 
fiiahle  cattle. 

And  both  tbe  defiendants  admitted,  that  they  had  not  paid  or  allowed  any- 
thing in  lien  of  tithe-herbage  for  sodi  unprofitoble  cattle  -,  bat  aUq;ed,  that 
they  had  refused  so  to  do,  because  that,  during  all  that  time,  they  bad  been 
inhabitants  of  the  said  parish,  and  had  paid  other  tithes  in  kind,  according  to 
cmtaxm,  to  tbe  plaintifi;  and  the  plaintim  had  made  no  demand  of  tttfae*hcr£ig8 
votii  lattely ;  and  they  insisted,  that  they  were  exempted  fnm  payment  of  any 
ttdi  tithes  fior  the  agistment  or  depasturing  of  nnprofitaUe  cme  on  tbe  said 
l^Bda  }  for  that  the  occupiers  of  land  in  the  said  paridi  who  tedde  there  were, 
as  they  opncdfed,  exempted  born  soeh  tithe-herbage  by  the  custom  of  the  said 
^visb,  or  otherwise,  by  law,  on  payment  of  their  other  tithes,  no  suck  ahm^ 
hitant  having  ever,  to  their  knowledge,  paid  to  the  rectors  of  the  said  paHs^ 
<»  to  their  fomers,  any  tithe<-heri>age,  or  any  satisfaction  for  the  same,.ror  an« 
prefitaUe  cattle  by  them  depastured  in  the  said  parish. 

The  plaintiff  Rxdied ;  the  defiendants  rejoined ;  and  witnesses  were  firamiiMd 
^^  both  sides  3  and  upon  hearing  counsel  on  both  sides  ^ 

The  court  was  satufied,  tbat  the  plaintiff  is  entitled  to  hare  tithes  firom  the 
defindantt  ft»  the  bancn  and  unpiofitdde  cattle  fed  on  thdr  respective 
gvovnds  within  the  sdd  pariah ;  and  therefore  ordered  and  decreed,  that  the 
said  defendants  shall  account  widi  and  satisfy  the  plaintiff  for  the  agirtment  ce 
tvtbe-berbage  of  the  nnprofitable  cattle  by  diem  respectively  depastm«d  on  the 
wverd  closes  of  land  in  the  bill  mentioned  for  the  several  years  thc^dtt 
charged  |  the  taking  of  which  account  is  hereby  referred  to  the  dsfuty^nmem- 
bnmcer. 

In  obedience  to  the  said  decree  tbe  dcputy-remembraacer  made  bis  lepoct^ 
^sted  the  twen^-ebcth  of  June  last ;  and  i^n  reading  the  said  decree  and 
Kport,  no  exceptions  having  been  filed  thereto^ 

It  is  ordered  by  the  court,  on  tbe  saveatb  of  July,  1721,  that  the  said  lepoft 
be  ratified  and  confiimed,  and  that  die  defendants  diail  respectivdy  satisfy  and 
Jftiy  to  the  plaintiff  the  severd  sums  so  reported  due  for  their  a§plf  tment 
together  with  the  plaintiff's  costs,  to  be  taxed  by  the  sdd  deputy. 

-  Brar,  C4.  B.  Fbiob,  B. 
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172-1;  Tr.  7  Geo.     Scsoc^ 

v^^vii^       FrBuklyn  and  others  Parishioners  v.  The  Master  ctnd  Brethren  6f  St: 

Cross,   Impropriators,  Bennet,  their    Lessee,  and  Jenkins,  Vicar- 
fBunb.  78.  2  Wood,  185.]  2  Gw.  629. 

Moduiet  o(19d.  ri^HIS  was  a  bill  brought  by  the  plaintiff,  the  parishioners,  against  the  de- 
for  the  milk  of  a  X  fendants,  to  establish  certain  moduses  in  the  parish  of  Farefaam.  Hie  firat 
cow,  and  ^^^  nuidus  insisted  nppn  was  twelve-pence  for  a  milch  cow ;  the  second  was  six-^ 
Idlled^d  sold,  P^nce  for  every  calf  killed  and  sold  :  These,  were  both  of  them  adjudged  tA. 
are  rank,  and  '  De  void  moduses,  being  too  rank ;  the  first  being  above  half  the  value  of  the 
▼oid.  A  modus  milk  at  the  time  the  moekis  was  supposed  to  commence ;  and  the  seeood,  if  ten. 
fiJi^^'h^'hl"   A  ^^^  ^^^  *^^^>  ^^^  shillings  must  be  paid,  which  is  in  eflPect  for  one  oJf,  for 

«.«'!!';« !«-!.«    the  tithe  is  one  in  ten.     A  penny  for  gardens  and  orchards,  allowed  to  be 

roots,  in  any  an«  -       ..^  ...  ,*ti.®.  i  jii 

cient  garden  be-  gPOQ*     (But  not  a,  this  can  be  only  for  ancient  gardens  and  orchaixls,  as  was 

lon^iiug  to  any  t^ijudged  inter  Perrot  and  Markwick,  July  5,  171-6.)-  The  vicar  being  en-, 
anaentmes-  dowed  of  small  tithes  and  hay,  it  was  decreed  that  he  was  thereby  en- 
S*"S  1*1*^*  titled  to  hops,  being  a  small  tithe,  though  of  growth  since  the  endow- 
every  coU  ^'  TXntnt ;  and  also  to  clover,  sainfoin,  and  rye-grass,  which  are  species  of  hiy, 
weaned  and  that  is  the  genus.  No  tithes  due  for  after-pasture,  or  cattle  fed  on  stubbk. 
iold»  The  vicar  Although  by  the  endowment  the  vicar  was  to  find  the  ssTcrament  wine,  yet  the 
being  endowed  court  Were  of  opinion  it  should  be  found  by  the  parishioners,  according  to  the 
wifli  all  uthes  direction  of  the  canon.  Nata,  Where  altaragiwn  is  mentioned  in  old  endow-. 
Iambs,  pigs' and  n^^^*  ^^  supported  by  usage,  it  will  extend  to  small  tithes,  but  not  else. — 
geese;  it  was  [Bunbury.] 
held thatbe was  Southampton,  15th  June,  1721. 

?hops,  though  '^'^^  ^^  Stated,  tint  the  master  and  brethren  of  St:  Cross  had,  for  sevenl 
introduced  hiiadred  years,  been  seised  of  the  rectory  impropriate  of  .the  parish  and  parish* 
since  the  en-  choivh  of  Fareham,*  in  the  couiity  of  Hants,  and  had,  time  out  of  mind,  en- 
'^ho^rf"!'  "*^  j°y^^  *^  tithes  rightfully  thereunto  belon^hg,  or  some  modtts  or  composrtaoa 
sainfoin^  and^'  ^^  ^^^  thetebf ;  that  the  said  corporation  did,  by  lease,  demise  the  said  rectory- 
rye-grass,  which  *nd  tithes  to  W.  Behnet,  for  a  term  of  years  yet  to  come,  by  which  be  cUimed: 
are  kinds  of  hay.  ancf  enjoyed' the  said  rectory  and  tithes  ;  that  the  vicarage  was  endowied,  and 
No  tithes  are  the  endowment  in  tkie/cnstody  of  the  confederates  i  that  ti^e  defendant  Jeiddns* 
due  for  •^'^  had  been  vicar  about  twenty-seven  years  past  3  that,  time  beyond  the  memory 
Dlefeed.^Where  ^^  iDaQ>  there  had  been  and  were  divers  moduses,  customary  paymeDts,  ex- 
a(taf o^iun  has  emptions,  and 'dischai^es  from  the  payment  of  certain  tithes  in  kind,  founded 
by  usage  been    uponire^l  compositions,  and  other  good,  substantial,  real  and  valuable  fonnda-. 

®'^*^^5^**>  •  *^^°*  »  ^  *'  *®  '*y'  ^^^  ^^^  *°  ^^^^  ®^  ™^  ^^  white  sole  of  every  cow 
ISu  include  **  yielding:  milk,  twelve-pence  yearly;  for  every  calf  killed  or  sold,  six-pence;* 
them,  otherwise  ^^^  every  weaned  calf,  one  penny  halfoenny ;  and  for  every  eolt  weaned  or^ 
not.  sold  .there,  one  peony  halfpenny ;  for  all  fruits,  herbs,  and  roots  in  any  ancient 

garden  belonging ^to  any  ancient  messuage,  one  penny  yeaiiy ;  and  one  penny 
yearly  by.  every  inhabitant  keeping  domestic  fowls,  in  lieu  of  the  tithes  of 
^  them  ami  of  the  young  fowls  thereof ;   for  every  sheep  brougfat  into  the    . 
"  pari^  at  or  after  ^e  twenty-fifth  of  March,  and  shorn  the  same  year,  in  lieu 
of .  tithe-wool,  one .  penny,  or  half  the  tithe-wo(^' only,  and  no  mor^.    The 
bill.fuEther  stated,  that  no  tithes  in  kind  had  been  paid:  for  coppice- wood,  or 
wood  felled  or  cut  there,  but  that,  time  beyond  the  memory  of  man^  wood  had 
been  sohl,  felled,  cut,  arid  carried  away  without  any  tithes  ever  having  been 
paid  or  .demanded  for  the  same;  for  that  a  parcel^  of  land  called  Compouod 
Cloft,  otherwise  Pouly*s  Cloft,  was  given  'and  granted  to  the  impropriator,: 
panon,:  or  licar  of 'Fareham,  for  the  time  being  and  his  heirs  and  snccessms 
ibc^verV  in  iieu  and  full  satisfaction  of  the  tithes  of  all  coppice-wood,  and 'other 
woo'd  grown  and  cut  within  the  said  parish.     It  also  stated,  that  every  master- 
of  a  family,  time  beyond  the  memory  of  man,  had  yearly  paid.  for.  Easter  ofe-? 
ings,  f(&r  jspif  .and  the  whole  fathilj,  four-pence  and  no  more,  which  had  been 
constantly  received,  without  any  further  demand  being  made  of  or  for  Easter 
offerings ;  all  which  moduses  the  plaintiffs  hoped  they  should  have  enjoyed, 
4>ut  that  the  defendants  endeavoured  toHbreak  through  the  same.     The  ln1i 

further 
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fivliicr  slalad»  ibmt  the  dtfendMrt  Jenkins,  as  ynmr,  faiui  demanded  and  «ued  1721. 
kr  the  tithea  of  hops,  dover-seed,  and  oCber  aeeds  of  grass,  and  of  vetches ;  vaAMKLYM 
aad  that  die  other  defendants  held  also  demanded  them,  and  tberelbie  the 
lUatifla  did  noi  knosr  to  whom  the  same  ou^t  to  be  paid.  It  also,  stated, 
that  the  Ticar  hod  demanded  and  exacted  duties  for  bvrials  in  the  church  and 
ehurehyard,  though  if  any  were  doe,  they  were  due  by  custom,  beyond  the 
■Kmory  of  n&suBi,  to  the  churchwardens,  because  the  inhabitants  repair  the. 
fcnoea  of  the  asJd  chnrehyard.  It  also  stated,  that  he  had  refiased  to  find 
kead  and  wine  for  the  sacrament  of  the  Lord's  rapper,  although  by  the  en- 
dowment of  the  said  Tiearage,  he  ought  so  to  do.  The  bill  therefore  prayed, 
that  the  defeodonts  might  answer  the  bill  and  the  plaintifis  be  reliered. 

Hie  defeodont  Jenkins  said,  that  the  matters,  &c.  of  St.  Cross  then  were, 
9hd  £ett  aooae  bundred  years  had  been,  seised  of  the  rectory  impropriate  of 
Fareham,  aod  of  aU  the  tithes  mentioned  in  the  composition,  agreement,  or 
ttdowment,  dwtad  the  tweoty^first  of  April,  1440,  kept  m  the  bishop^s  registry 
ef  Wuiton ;  that  pnnuant  thereto  the  tenants  and  farmers  of  the  said  rectory 
had  received   the  tithes  of  all  com,  except  of  thirty  acres  called  Caines,  and 
^onr  acres  called  Polly's  Croft,  and  the  tithes  of  lambs,  pigs,  and  geese;  and 
that  the  defendant  Bennet,  the  present  lessee,  had  received  such  tithes  $  that' 
efer  aboe  tke  oomposttion,  the  vicar  had  received,  or  ought  to  have  received, 
sU  vicarial  tithes  (except  of  lambs,  pigs,  and  geese)  particularly  hope,  and 
divers  aorta  of  grass  and  seeds  of  grass,  which  in  their  nature  are  small  tithes, 
and  that  he  had  enjoyed  the  same;  that  the  tithes  of  wood,  milk,  and  cheese, 
had  been  imlawfully  detained  from  him  ^  that  he  first  came  to  be  vicar  in  the 
year  1689,  and  that  vicarial  tithes,  except  fniit,  had  been  taken  in  kind ;  and 
that  he,  for  want  of  a  bam  and  other  conveniences,  "was  forced  to  agree  for  the 
tithes  aa  he  oould,  so  that  there  was  not  any  modus  or  fixed  rate,  but  all  tithe- 
sUe  jsaatters  were  lumped  together,  and  so  it  had  been  proved  in  a  former 
cause  between  the  defendant  and  Fuasd ;  that  the  defendant,  before  he  could 
get  a  barn,  &c.  did  as  well  as  he  could;  and  that  the  parishioners  did  not  pay 
aoGoidlDg  to  any  modut,  or  constant  usage  (except  ihree)  who  paid  for  every 
<^  sold,  the  tenth  penny  or  shilling,  which  was  from  six-pence  to  three  shil- 
lings }  if  killed,  some  the  shoulder,  but  generally  the  tenth  of  what  it  was 
worth  ;  if  weaned,  sometimes  more  or  less  as  they  could  agree ;  that  as  for  the 
^Uie  of  milk,  the  defendant,  for  quietness  sake,  and  for  his  subsistence,  until 
it  fioidd  he  determined  by  the  court,  accepted  of  twelve-penoe,  which  is  not 
one  .third  pert  of  the  value  i  that  they  all  paid  the  full  tithes  of  sheep  iand 
wool  for  sevend  years,  or  the  values  in  money  $  that  they  likewise  paia  two- 
pence a  head,  by  way  of  composition,  and  not  as  a  modus,  for  the  agistment  of 
aH  sheep  &at  were  brought  out  of  other  parishes  to  be  wintered;  and  for 
oompoailion  of  hones  let  or  worked  for  hire,  and  for  horses  not  employed  in 
bashandiy,  the  tenth  shilling,  when  depastured  in  the  stubbles  and  after-grass; 
if  otherwise,  two  shillings  in  the  pound  for  all  grounds  rented  for  that  pur- 
pose ;  that  they  paid  the  tithes  of  meadow  and  all  other  grass  in  kind,  or  com- 
Cdcd  ior  the  same  as  they  oould  agree  ;  that  the  plaintiff  Grossmith  had  so 
and,  since  the  bill,  had  paid  two  years  tithes  of  cinquefoil  seed ; 
but  that  when  they  passed  grass  in  kind,  they  compelled  him  to  take  it  in 
&f89  cocks ;  that  they  paid  and  agreed  to  pay  for  the  seed  of  dover,  cinque- 
&il,  trefoil,  and  rye-grass  yearly,  or  the  full  value  thereof  (deductions  being 
fimt  made  ibr  tjurashing  and  cleaning)  ;  but  that  the  tithes  of  till,  buck-wheat, 
hmerheons,  and  ^etche^,  are  wholly  detained  from  the  defendant,  though  they 
bsloDged  to  him ;  that  sdl  persons  paid  him  tithes  of  hops,  and  that  the  plain- 
tiff Franklyn  did  so  till  the  year  1713,  and  thai  agreed  to  pay  five  pounds, 
seven  shillings,  and  sixpence  for  all  his  tithes  (except  wood),  but  had  not 
paid  one  penny  since ;   that  those  likewise  who  had  honey,  wax,  fruit,  and 
fatting  beasts  paid  tithes  for  the  same,  either  in  kind  or  in  money,  more  or. 
less ;  that  every  marrfed  cpuple  paid  for  Easter  offerings  six-pence,  and  divers 
siai^  persons  two-pence  arpiece  yearly,  which  is  due  for  all  aged  above  six- 
teen ;  that  the  tithes  of  eggs  were  due  in  kind ;  and  the  tenth,  shilling  in 
^Hhie  fi)r  a  colt  when  wean/ed ;  thfit  he  had  ilever  receive^  any  thing  for  either 
.  yoL.  I.  5  c  cMta^ 
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1 721 .  colU  or  eggs  of  young  and  domestic  fowb,  nor  bad  be  ever  beard  that  his  pie^ 
FRANKLYK  dccessors  did,  unless  in  gross  amongst  other  tithes ;  that  the  viear^e  was 
i^clently  endowed  with  tithe-wood  by  the  endowment^  and  that,  as  he  be- 
lieved, it  was  now  due  3  for  that  he  did  not  know  that  the  close  of  land  called 
Compound  Croft,  otherwise  Pauly  Croft,  was  given  in  lieu  of  the  tithes  of 
wood,  nor  did  he  know,  that  there  are,  or  ought  to  be,  any  exemptions  or 
modus  whatever  in  lieu  of  tithes  within  the  said  parish,  and  he  hoped  that  no 
such  should  be  now  established.  He  insisted,  thai  all  vicarial  tithes  were  doe 
to  him  in  kind,  except  the  tithes  of  lambs,  pigs,  and  geese,  which  belonged  to 
the  impropriator  ;  that  he  constantly  demanded  and  received  for  burials  of  every 
person,  whether  paiishioners  or  strangers,  in  the  churchyard,  twelve-pence, 
and  in  the  church,  six  shillings  and,  eight-pence  ;  and  if  vagrants,  the  proper 
officers  paid  the  fees  till  of  late,  and  that  he  had  a  just  right  to  the  same,  the 
soil  being  the  freehold  of  the  minister,  though  the  repairs  were  done  by  the 
parishioners ;  that  as  to  the  charge  of  refusing  to  provide  bread  and  wine  for 
the  sacrament,  he  submitted  whether  by  the  said  endowment  he  was  obliged 
to  do  so. 

The  defendant  Bennet  admitted ,  that  the  master,  &c.  of  St.  Cross  were  and 
had  been  seised  of  and  in  the  rectory  impropriate,  and  that  they,  their  tenants 
and  farmers  were  well  entitled  to  all  tithes,  both  great  and  small,  as  well  pre- 
dial and  personal  as  mixed,  of  all  titheable  matters  and  things  therein,  except 
such  tithes  as  the  vicar  was  entitled  to  by  his  endowment,  and  except  socji  as 
were  covered  by  any  tnodus  or  customary  payment  in  lieu  of  tithes  ;  and  that 
e  was  lessee  under  the  said  master,  &c.  of  the  said  rectory,  for  lives,  under 
whom  he  and  his  ancestors  had  held  the  same  for  some  hundred  years  past. 
He  said,  that  he  believed  that  there  were,  and  had  been  time  beyond  the 
memory  of  man,  such  moduses^  and  customary  payments  in  lieu  of  tithes  /  and 
he  denied  that  he  had  ever  endeavoured  to  break  through  the  same ;  but  he 
insisted,  that,  as  lessee,  he  was  entitled  to  the  tithes  of  all  hops,  clover-seed, 
and  the  seed  of  other  grass  and  vetches,  inasmuch  as  they  were  not  mentiooed 
in  the  said  endowment  3  and  that  in  case  the  vicar  should  prevail  in  his  de- 
mands of  tithes  of  hops,  clover-seed,  and  other  grass-seeds,  of  vetches  and 
of  horse-beans,  buck  wheat,  and  tills,  the  said  hospital  would  be  in  a  great 
measure  disinherited  and  want  support. 

The  master,  &c.  answered  ana  said,  that  they  were,  and  their  predecesson 
had,  in  their  politic  capacity,  been  seised  in  their  demesnes  as  of  fee  of  and  io 
the  rectory  impropriate  of  the  parish  and  parish  church  of  Farebam,  and  of 
all  tithes  and  tenths  thereunto  belonging,  or  to  some  modus  or  composition  for 
the  same,  and  that  they,  their  tenants  and  farmers  ought  to  hold  and  enjoy  the 
same  in  like  manner.  They  said,  that  they  believed  the  said  vicarage  was  a  vicar- 
age endowed,  but  what  it  was  endowed  with  they  could  not  set  forth,  they,  not 
having  seen  the  same.  They  admitted  that  the  defendant  Jenkins  was  vicar, 
but  how  long  he  had  been  so  they  said  they  knew  not,  nor  whether,  time 
out  of  mitid,  or  by  any  other  manner,  there  had  been  or  were  such  moduseSj 
customary  payments  in  lieu  of  tithes,  or  other  compositions,  as  in  the  bill 
mentioned,  nor  that  the  said  close  was  given  in  lieu  of  tithe-wood,  or  that 
there  had  been  paid  or  was  payable  any  tithe  for  c(^pice-wood  or  other  wood. 
They  admitted  that  the  impropriation  had  been  for  many  years  demised  bf 
them  and  their  predecessors  to  Bennet  and  his  ancestors  for  lives,  and  was 
now  in  him  by  lease,  dated  the  twenty -second  of  May,  1718 ;  aftd  that  the 
same  having  been  in  lease  so  many  years  they  could  not  set  forth  the  manner 
of  tithing,  or  the  customs  or  moduses  in  the  said  parish ;  but  they  insisted  that 
they  were  entitled  to  the  inheritance  thereof,  and  to  all  tithes  arising  therein, 
whereof  the  said  vicar  was  not  endowed,  and  to  all  legal  moduses^  compoo- 
tions,  and  agreements  for  the  same ;  and  they  hoped  the  court  would  take 
care  of  and  protect  their  rights. 

The  plaintiffs  replied  ;  the  defendants  rejoined  j  and  witnesses  were  ex- 
amined on  both  sides  -,  and  upon  reading  the  endowment,  dated  the  twenty- 
first  of  Aprif,  1440; 

The  court  declared,  that  the  tithes  of  hay,  clover^  and  cinquefoii  do  beJoD^ 
to  the  vicar  and  not  to  the  rector. 

And 
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And  also,  that  no  tithes  are  due  for  the  agistment  or  depastiirs^  of  cattle 
upon  stohhle  gnNuids  or  after  pasture,  tor  which  tithes  have  been  paid. 

And  also,  that  nothing  is  due  for  the  breaking  of  the  ground  for  the  burial 
of  the  inhabitants,  either  in  the  church  or  churchyard. 

And  the  court  also  established  and  confirmed  the  several  moduset  of  one 
penny  halfpenny  for  a  colt,  and  a  penny  for  an  ancient  garden  belonging  lo 
an  ancient  messuage. 

And  as  to  the  tithes  of  hops,  the  court  directed,  that  a  case  be  made  and 
agreed  to  by  counsel  on  both  sides. 

And  it  was  oiidered  by  the  court,  that  the  bill,  as  to  the  tithe-wood,  should 
be  dismissed  without  costs. 

But  as  to  the  tithe  of  milk,  calves,  wool,  eggs,  fowls,  Easter  oflFerings,  and 
bread  and  wine,  that  they  should  be  absolutely  dismissed  with  costs,  to  be  taxed 
by  the  deputy-remembrancer  of  this  court. 

Burt,  C.  B.      Pbicb,  B.      Paob,  B. 

Tr.  7  Geo.    Scacc. 
Turion  v.  Clayton.  [Bunb.  80.]  2  Wood^  180.   2  Gw.  (528. 

*DILL  for  tithes  by  the  rector  of  Standisb,  in  the  county  of  Lancaster;  \  modus  oi 3d, 
"■-*  the  defendant  insisted  on  a  modus  of  three-pence  for  house,  hay,  hen,  ^f  house.  h*y, 
and  yard,  viz.  for  hay  a  penny,  for  an  house  a  penny,  for  hen  an  hal^nny,  and  hen,  and  jrard, 
for  yard  an  halfpenny.    Per  opmianem  totiiu  curia,  this  is  a  void  moduM,  taking  Jl^nyi  house  a 
it  either  distributively  or  entirely  -,  for  as  to  the  hay  a  penny  xj>  unreasonable,  penny]  for  hen 
for  if  a  man  has  sixty  acres  of  hay  he  pays  only  a  pedhy,  and  if  he  lets  them  a  halfpenny, 
to  sixty  several  persons,  they  should  pay  a  penny  a-piece. — If  a  man  should  y*"*  an  half- 
declare  in  debt  for  one  entire  rent  of  six-pence,  viz.  two-pence  for  Black  Acre,  SSSnJ'either 
two-pence  for  White  Acre,  and  two-pence  for  Green  Acre,  this  would  be  bad,  dis^utively 
fwr  Pagk,  B.     Defendant  decreed  to  account.  or  entirely. 

Tr.  7  Geo.    Scacc.  Hathway  v.  Edwards,  [2  Wood,  178.] 

Herefordshire,  26th  June,  1721. 

^pHR  bill  stated,  that  the  pbdntifiF,  in  the  year  1710,  was  instituted  and  No  tithe  is  due 
-*-    inducted  vicar  of  the  parish  and  parish  church  of  Bodenham,  in  the  of  pigeons  eaten 
county  of  Hereford,  and  entitled  to  all  small  tithes,  as  also  to  the  tithe  of  a  ^^of  <^ttle^ ' 
third  part  of  the  com,  and  the  tithe  of  all  the  hay  within  the  said  parish  and  bre/foMhe 
the  titheable  places  thereof;  that  the  defendant  had  been,  for  two  years,  an  plough  or  pail. 
inhabitant  of  the  parish,  and  had  held  and  occupied  land  therein  j  that  he  had 
kept  many  cows,  which  had  calves ;  and  sheep,  which  had  lambs  and  wool  $ 
that  he  had  also  many  dry  and  unprofitable  cattle  ;  and  many  acres  of  hop- 
ground  that  produced  hops ;  that  he  also  had  orchards,  which  produced  apples, 
pears,  crabs,  and  other  fruits ;  that  he  had  honey  and  wax,   and  hives  of 
bees  3  many  pigeons,  poultry,  eggs ',   great  quantities  of  hay,  com,  flax,  hemp, 
^ood,  and  other  titheable  matters  of  great  value,  which  he  had  carried  away 
and  converted  to  his  own  use,  without  setting  out  the  tithes  thereof,  or  making 
any  recompense  for  the  same,  on  a  pretence  that  the  premises  were  discharged 
mm  the  payment  of  tithes.    The  bill  therefore  prayed  to  have  a  fiill  dis- 
covery of  the  quantities,  qualities^  and  values  of  the  same,  and  an  account 
tot  them  'y  and  his  Easter-offerings. 

Hie  defendant  admitted  the  plaintiff  was.  vicar,  and  as  such  entitled  to  all 
small  tithes  ^  and  that,  in  the  said  years,  he  was  an  inhabitant  there,  and  had 
occupied  several  acres  of  meadow  and  pasture  j  and  he  set  forth  the  number 
of  cows,  calves,  wool,  and  lambs  which  he  had  in  the  year  1717,  which  he 
said  were  kept,  &c.  sometimes  in  the  parish  of  Penkham,  and  sometimes  in 
Bodenham  ^  that  the  plaintiff,  being  minister  also  of  Penkham  parish,  did  set 
to  the  defendant  all  his  tithes  arising  therein  for  the  said  two  years,  at  the 
yearly  rent  of  fifty-five  shillings,  wUch  he  had  paid  to  him,  and  he  had  ac- 
cepted the  same  ^  that  in  Bodenham  parish  there  had  been  immemoriall;y  an 
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ancient  modus  of  a  penny  for  every  cow  dqMistnred  in  that  parish,  <o  be  fnad 
at  Easter  yearly  to  the  vicar,  and  to  be  by  him  accepted  in  lidi  for  tltlie-minL 
«nd  calves ;  bnt  ^at  he,  the  defendant,  had  paid  him  three  halfeenee  for  each 
calf,  not  knowing  of  the  said  modus,  and  which  he  had  tendered  to  the  pbith- 
tiff  for  the  said  years,  bnt  that  he  had  refdsed  to  receive  the  same ;  thist  for 
the  year  1717  the  plaintiff  took  his  tithe-hops  in  kind,  but  had  refused  to  take 
them  in  the  year  1718,  though  justly  set  out ;  that  he  knew  not  the  qnantitf 
df  fruit  he  had  in  the  said  years,  but  that  the  tithe  thereof  wis  dnly  set  out, 
and  that  the  plaintiff  had  tsJien  away  the  greater  part  of  the  same,  and  Mt 
the  remainder ;  that  in  the  said  years  he  had  set  forth  hb  tithe  hay  and  p^ ; 
that  he  reared  and  depastured  a  few  yearlings  and  two-year-old  heifers  and 
bullocks,  for  which,  he  insisted,  he  ought  not  to  be  accoantable  for  tithes ; 
that  he  had  not  kept  any  dry  and  unprofitable  cattk  5  and  that  the  said  year- 
lings and  heifers  were  kept  for  the  plongh  and  pail  3  that  he  had  no  honey  or 
geese  ih  the  year  1717  $  and  thltt  for  Uie  year  1718  he  had  tendered  to  the 
plaintiff  his  full  tithe  for  the  same,  as  well  as  for  his  poultry  ;  that  he  also  had 
one  colt  fallen  in  Bodenham,  for  whicli  he  had  paid  the  plaintiff  his  tithe,  as 
also  for  his  bees-wax  j.  that  he  had,  one  year  with  another,  nine  dozen  of 
pigeons,  but  never  sold  any ;  nor  during  that  time  fever  felled  any  oop|iice  or 
other  titheable  wood,  except  what  he  spent  in  his  house,  for  whi^  there  bsfi. 
been  a  modus  time  immemorially  paid  to  the  vicar  for  the  wood  so  spent ;  that  n 
the  year  1717,  the  plaintiff  received  one  penny  for  the  said  wood,  but  in  the 
year  1718  had  refused  the  same,  though  it  was  duly  tendered  him  by  the  de* 
fiendant }  that  he  had  constantly  paid  the  tithes  of  the  com  and  grain  he  had, 
or  a  sum  of  money  in  lien  theileof,  to  one  J.  Mason,  who  rented  the  same  of 
Lord  Coningsby,  and  which  the  [daintiff  had  never  demanded,  except  by  ths 
present  bill ;  that  he  had,  in  the  said  years,  no  flax  nor  hemp  ;  and  for  the 
year  1717  had  paid  the  plaintiff  for  Easter-offsrings  for  himself  and  fomily, 
four-pence,  which  he  received ;  that  in  Bodenham  parish  there  had  been, 
time  immemorial,  a  modus  or  customary  payment  of  one  penny  for  c^ 
garden  in  the  said  parish,  payabte  at  fiaster  in  every  year  to  the  vicar,  which 
ought  to  be  accepted  in  foil  of  the  tithes  or  tenths  of  all  garden  her^  and 
other  things  growing  therein,  which  the  plaintiff  had  received  for  the  year 
1717,  but  refused  to  give  the  defendant  a  receipt  for  the  same ;  that  for  the 
year  1718  the  plaintiff  had  refosed  to  accept  the  said  Easter  ofieriogs  and 
garden  penny,  and  one  penny  for  the  wood,  though  dnly  tendered ;  ami  that 
he  had  no  other  titheable  inatters. 

The  plaintiff  replied  5  the  defendant  rejoined ;  and  several  witnesaes  were 
examined  on  both  sides ;  and  upon  reading  the  proofis  taken  in  the  came,  and 
on  full  debate ; 

It  is  ordered  by  the  court,  that  the  defendant  shall  and  ^o  forCiiwith  oome 
to  an  account  for  the  tithfcs  demanded  by  the  bill  before  the  dq[>Qty-Rnil«i- 
brancer  of  this  court,  (except  for  the  tithes  for  pigeons  ^nt,  and  not  sold, 
and  young  cattle  reared  for  the  plough  and  pail,)  with  eosts  to  be  tacxed ;  to 
whom  it  is  referred  to  tax  the  said  costs,  and  take  the  accoant* 


Tr.  7  Geo.  Scacc.    Hankiny.  Fotheringhanu  [2  Wood,  184.] 

Iinoolnshire»  6th  July,  1721. 

£ml»nked  HpHE  rector  of  Holbeach,  in  the  county  of  Lincoln,  claimed  the  vaioe  «f 

lands  are  not  ex-  ^^  tithes  for  six  years  past,  of  all  sorts  of  com,  grain,  hay,  wool,  lanbs, 

empt  from  tithes  Asx,  and  of  other  titheable  matters  and  things  yearly  arising,  &c.  upon  two  hm« 
for  seven  vears    ilred  acres  of  marsh  land,  lying  within  the  rectory  and  pariah  of  Holbcadi, 

and  in  the  possession  of  the  defondant,  by  virtue  of  two  several  leases  tiMfeof 
to  him  and  his  heirs,  made,  the  one  by  the  then  Bishop  of  Lincoln,  <teted  the 
twenty-second  of  August,  1713,  for  three  lives,  and  the  other  lease,  behigsiir* 
rendered,  made  by  the  present  bishop,  dated  <ftie  twenty-ninth  of  May,  1718, 
also  for  three  lives,  and  whieh  lives  %rere  now  living  5  the  ]llaiaciff, 
P.  {l.  ^iisoti,  as  son  and  heir  of  B.  Peirson,  ^kcea^,  ekimfflg  the  icwwiiwi 

of 


liv 

under  2  £.  6. 
c.  13.  sect  5.  as 
barren. 
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of  the  said  rectory  and  tithes^  aubject  to  a  mortgage  of  a  former  leaae  Iberaof 

to  Hichard  Lord  Goi^es,  deceasedj  and  which  fonuer  lease  was  legally  as* 
signed  to  the  plaintiff  Hankin. 

The  defendant  admitted  the  plaintiiTs  title  to  the  rectory  and  tithes  ;  and 

set  forth^  amongst  other  things,  what  quantity  of  com  he  had  on  one  huqdred 

and  fifty-£?e  acres  of  new  embanked  lands  within  the  said  rectory  yearly  for 

tbree  years  past  3  and  what  sheep  he  had  yearly  depasturing  thereon;  but 

insisted,  that  be  had  had  no  wool  shorn  or  lambs  yeaned  on  the  said  lands 

M^itbin  the  laid  parish  in  the  said  year  -,  and  that  if  tithes  were  dpe  for  such 

ikeep,  then,  by  custom  within  the  parish,  there  ought  only  to  be  paid,  in  lieu 

of  tithes  of  the  said  sheep,  one  fleece  of  wool,  or  the  value  thereof,  for  every 

one  hundred  and  twenty  sheep  brought  into  the  said  narish  after  Candlemas  for 

every  month  the  same  had  been  depastured  within  uie  said  parish  until  clip- 

piog-day  -,  and  so  in  proportion  for  a  greater  or  less  number,  or  a  longer  or 

shorter  time  3  but  he  insisted,  that  no  tithes  ought  to  be  paid  for  the  said 

lands,  the  same  having  been  embauked  at  great  charges  in  1716,  and  being 

before  that  time  waste  and  barren  ground,  and  of  no  value  or  profit,  and  there? 

foie  ought  not  to  pay  tithes  for  seven  years  after  the  embankmg  thereof,  such 

lands  being  exempt  from  tithes  by  the  equitable  construction  of  the  statute  of 

l&3Edw,  6.  c.  13.  S.5. 

The  plaintiff  replied ;  the  defendant  rejoined  ',  and  several  witnesses  were 
examined  5  and  upon  opening  the  bill,  and  reading  an  order  of  court,  dated 
the  ninth  of  May  last,  whereby  the  defendant  was  ordered  to  appear  gratis  at 
the  said  hearing,  and  reading  the  defendant's  answer,  and  no  counsel  attend- 
ing for  the  defendant ; 

It  is  ordered  by  the  qonrt,  that  the  defendant  shall  account  with  and  satisfy 
the  plaintiff  for  the  values  of  the  tithes  in  kind,  of  the  corn,  grain,  and  other 
titheable  matters  and  things  had  by  the  defendant  on  his  said  lands  in  the  said 
years  demanded  by  the  bill  j  which  decree  was  afterwards  made  absolute  on 
tibe  twenty-sixih  of  November^  1721. 

M.  8  Geo.    Scacc. 
Stratford  V.  Neale.   [Stra.482.]   Fortesc.  350.  (Stratford.)  8  Mod.  1. 

"l^RROR  on  an  attachment  wr  proJMtiont  wherein  the  plaintiff  declares,  that  In  prohibit  ion 
•*-^  by  the  laws  of  Ireland  no  tithes  ought  to  be  paid  twice  in  one  year,  or  the  contempt  is 
for  cattle  fed  with  hay  whereof  tithes  have  been  paid,  or  for  stubble,  &c.  That  ^^*  ^°J°'n^J 
be  was  seised  of  certain  lands  for  which  he  had  paid  tithes,  and  yet  the  de-  ^oV^vi  any 
fendant  libelled  against  him,  as  being  rector,  and  entitled  to  two  thirds  of  the  verdict  about  it. 
tithes  of  certahi  bullocks  and  horses  depastured  upon  the  land,  for  which  tithes 
had  been  paid  as  aforesaid,  and  that  he  was  proceeding  against  him,  though  he 
had  alleged  all  this  in  hiq  defence. 

The  defendant  as  to  the  contempt  pleads  Not  guilty,  upon  which  ibsue  is 
joined ;  and  for  a  consultation,  that  as  to  two  entire  parts  of  the  tithes  of  the 
agistment  of  those  lands  he  is  in  titled  to  them  as  rector,  and  therefore  libelled  ; 
and  traverses,  that  for  all  the  time  aforesaid  the  cattle  were  fed  with  hay  for 
which  tithes  had  been  paid,  and  only  in  meadows  (hat  had  been  tithed :  upon 
which  issue  is  joined  and  found  with  the  defendant  in  the  words  of  the  Averse : 
on  this  the  king's  bench  in  Ireland  award  a  consultation,  upon  which  error  is 
brought,  and  the  general  errors  assigned, 

Mr.  Solicitor  General  pro  queretite  mi  errore  took  several  exceptions. 

1.  That  the  traverse  to  the  merits  of  the  suggestion  was  immaterial;  for  it 
ought  tQ  have  been  to  the  refusal  of  the  plea,  which  is  the  foundation  of  the 
sending  the  prohibition,  and  it  is  not  any  want  of  jurisdiction.  2  Co.  45.  a. 
Cro.  £1.  511.  The  judge  below  might  have  tried  whether  the  beasts  were  fed 
with  hay  of  which  tithes  had  been  paid. 

If  the  matter  was  properly  traversable,  yet  the  traverse  is  too  narrow ;  for  it 
is,  that  during  a)l  the  time  they  were  not  so  fed,  and  so  is  the  verdict,  whereas 
tiiey  should  l^aye  an^wf^  to  every  part  of  the  same.  2  Towns.  Jud.  174. 
F.N.B.54. 

3.  The 
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1721 .  3.  jhe  traverse  is  a  negative  pr^nant,  that  the  beasts  were  not  fed  ^tb  lisjr 

that  had  paid  tithes,  and  only  in  meadows  which  had  been  tithed  that  year;  all 
in  the  conjunctive  $  whereas  these  being  several  matters  ought  to  have  been 
separately  traversed.  1  Roll.  Abr.  640,  pi.  12,  13,  14.  Yelv.  86.  It  amounts 
only  to  saying  both  facts  are  not,  true,  but  yet  one  of  them  may.  A  negative 
pregnant  is  a  denial  with  an  insinuation  of  another  affirmative,  as  ne  d<ma  pOM 
per  lefaii  implies  a  parol  gift.  Cro.  Jac.  505.  560.  And  this  exception  goes 
likewise  to  the  verdict,  for  that  finds  both  the  same  way ;  when  if  one  was  true 
the  plaintiff  will  be  excused.  12  E.  4.  6.  Bro.  Issue,  39.  And  the  difference 
lies  between  the  affirmative  and  negative  proposition. 

4.  There  is  no  verdict  as  to  the  issue  upon  the  contempt,  which  is  a  discon- 
tinuance. 1  Roll.  Abr.  801.  pi.  4.  802.  pi.  7.  And  it  is  not  barely  an  imper- 
fect verdict.  3  Lev.  55.  Trespass  for  a  coat  and  mantle,  and  a  special  venfict 
as  to  one,  and  none  as  to  the  other ;  held  i]l.  Co.  En.  459.  the  precedent  b 
with  the  objection. 

5.  The  defendant  in  his  plea  does  not  go  for  a  consultation  as  to  everything 
in  the  libel  3  whereas  the  consultation  is  awarded  generally  for  the  whole.  1 
Book  of  Judg.  97.  Ash.  376.  2  Towns.  Judg.  107, 172,  173, 174.  Vid-  61. 
6  Co.  66,  J^eries^s  case. 

6.  After  the  judgment  ^tiod  nil  capiat  per  bOlam,  there  is  no  eat  inde  tmt  Se. 
1  RoU.  Abr.  771, 772.  pi.  26.  Cro.  Jac.  439.  1  Keb.  488.  1  Book  of  Judg. 
102. 

7.  The  quantity  demanded  in  the  plea  is  uncertain,  being  for  two  entire 
parts,  but  does  not  say  whether  thirds  or  tenths.  Now  that  ought  to  be  cer- 
tain, for  the  plea  is  in  nature  of  a  count,  being  a  suit  for  a  consultation. 

Cheshyref^m,  contra,  1.  We  have  followed  the  words  of  the  allegation, 
as  to  the  refusal  of  the  plea.  2  Co.  45,  says,  it  is  but  form,  and  not  travcn- 
able. 

2.  I  did  not  hear  the  answer. 

3.  The  traverse  is  in  his  own  words,  and  we  could  not  divide  them  by  several 
traverses. 

4.  In  the  case  of  trespass  there  never  is  any  verdict  as  to  the  vi  et  armis. 
1  H.  7. 9.  Salk.  346.  And  in  the  case  of  Sunmer  v.  Acton,in  Scaccario,  1  took 
this  very  exception  in  trespass,  and  it  was  over-ruled ;  and  yet  that  is  in  a  point 
material,  because  the  king  is  intitled  to  his  fine  of  6s.  8d. 

5.  The  general  award  of  a  consultation  can  only  go  to  what  is  covered  by 
the  plea. 

6.  Eat  inde  sine  die  would  not  be  proper,  because  there  may  be  another 
prohibition.    Nor  is  it  necessary  here,  where  the  plaintiff  claims  nothing. 

7.  The  uncertainty  in  the  quantity  is  nothing  in  the  temporal  coorts  :  their 
proceedings  below  are  more  loose  than  ours ;  Ihey  libel  for  words  et  eis  simit : 
for  such  a  sum  of  money,  out  eo  drciter.  2  Lev.  193.  2  RoU.  Abr.  298.  2 
Lev.  173>  1  Mod.  182.  Fine  for  two  parts  <^  a  manor.  1  Leon.  115.  And 
13  Co.  58.  explains  it  that  two  parts  are  two*thirds,  three  parts  three-fourths, 
&c. 

Mr.  Solicitor  General,  The  f  ase  of  trespass  is  different,  for  there  finding  the 
justification  is  a  denial  of  the  force,  but  here  a  verdict  upon  the  merits  is  no 
denial  of  the  contempt. 

Ch.  J.  The  uncertainty  of  the  demand  in  their  proceedings  is  no  obtectioa 
in  a  case  within  their  jurisdiction,  as  to  which  their  law  is  the  rule.  The  re- 
fusal of  the  plea  need  not  be  traversed ;  the  material  point  being,  whether 
tithes  are  payable  or  not.  I  think  the  traverse  good,  in  denying  it  as  the 
plaintiff  alleges  it,  but  there  does  seem  to  be  a  difference  between  a  case  of  a 
trespass  and  the  contempt. 

Eybs,  J.  In  demurrers  the  contempt  is  never  answered,  for  that  is  but 
form,  and  of  a  modem  introduction,  it  being  the  course  before  Queen  Eliza- 
beth's time  to  sue  out  a  scire  facias  quare  nan  Jieret  breve  de  consuUatione.  Co. 
£nt.  452.  2  Co.  46.  Archbishop's  case,  has  no  eat  inde  sine  die ;  nor  can  it  be 
necessary  because  inde  would  refer  to  the  contempt,  and  that  is  only  matter  of 
form. 

FOKTBS- 
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•    l?0MrmitcxitL  I  ibiiik  tbe  unccrtaiDty  is  no  objection^  and  as  to  the  contempt         1721. 
it  is  but  form^  and  ^  jnry  is  never  charged  with  it.  stratfobd 

Adjoumaiur.    And  this  term, 

Reroe  pro  que^ente  in  errore,  waiving  all  the  exceptions  which  on  the  former 
argument  the  court  inclined  had  nothing  in  them,  mentioned  only  three,  which 
he  insisted  on. 

1.  The  praying  a  consultation  for  two  integral  parts,  without  distinguishing 
whether  thirds,  fourths,  &c. 

The  plea  extends  to  lands  not  mentioned  in  the  lihel,  so  the  award  of  a  con- 
saltation  in  hoc  parte  goes  to  the  whole ;  and  a  consultation  cannot  be  granted 
for  a  matter  not  in  suit  below. 

3.  But  the  objection  he  principally  relied  upon  was,  that  there  was  no  ver- 
dict as  to  the  issue  joined  upon  the  contempt.  It  must  be  agreed,  that  if  the 
v^ict  does  not  go  to  all  the  material  points  put  in  issue,  it  will  be  error,  3 
Lev.  39,  55.  (which  the  court  agreed)  -,  then  the  nature  of  this  contempt  is  to 
be  considered.  In  prohibition  both  parties  are  actors,  the  plaintiff  for  damages, 
and  the  defendant  for  a  consultation,  and  nobody  can  say  but  the  proceeding 
after  a  prohibition  is  a  damage,  an  injury  to  the  plaintiff.  1  Cro.  559.  1  Jon. 
447.  2  RoU.  Abr.  516,  575.  And  therefore  in  1  Vent.  348,  350,  362.  2  Jon. 
128.  a  judgment  was  reversed  for  want  of  alleging  a  venue  where  the  proceeding 
was,  and  Jones  cited  two  precedents,  Pasch.  3  Car.  2.  and  Pascb.  22  Car.  2. 

Pengeify,  Serj.  contra.  When  two  parts  are  demanded,  it  cannot  be  under- 
stood otherwise  than  that  one  only  remains.  It  is  allowed  in  ejectment,  1 
Leon.  1 15.   1  Mod.  182.  13  Co.  58,  59.     In  fines  mAformedons, 

2.  The  consultation  can  go  only  to  what  lands  are  comprised  in  the  libel, 
and  therefore  in  hac  parte  is  confined  to  that ;  or  if  it  should  go  farther,  yet  as 
it  can  give  no  new  authority  to  the  court  below,  it  signifies  nothing.  Hob.  1 1$. 

3.  As  to  the  contempt,  every  body  knows  it  is  but  form,  and  like  the  case  of 
the  n  et  armis  in  trespass.  1  Saund.  81 .  Pari.  Ca.  201 .  where  the  cause  is  de- 
termined on  a  demurrer,  there  never  was  any  instance  of  inquiring  into  the 
coutempt.  1  Towns.  Jud.  101,  102,  103,  105,106.  Rast.  491.  1  Saund.  140, 
143.  •  Co.  Ent.  456.  a.  457.  b.  467.  a.  Lutw.  1072,  1043,  1052.  2  Towns. 
Jnd.  172.  2  Co.  43.  Cro.Eliz.  512. 

Ch.  J.  The  general  rule  laid  down  is  certainly  right  3  that  it  will  be  error, 
if  the  verdict  does  not  go  to  all  the  material  parts  of  the  issue  :  and,  therefore, 
the  question  is  truely  stated,  whether  this  be  material  or  not.  Now  as  to  that; 
consider  what  is  the  design  of  the  party's  declaring  in  prohibition;  it  is  only 
to  see  whether  the  court  below  ought  to  proceed  farther,  and  not  whether  they 
have  proceeded  ;  for  that  is  a  matter  alleged  for  form  sake,  that  there  may  be 
a  demand  of  damages,  to  give  it  the  requisites  of  a  suit  in  law ;  but  in  fact  we 
all  know  it  is  a  fiction,  for  they  neVer  proceed  after  the  first  motion,  and  we 
must  take  notice  of  the  course  of  proceeding :  besides,  if  this  exception  should 
prevail,  it  will  avoid  almost  every  judgment  in  prohibition.  As  to  the  other 
two  objections,  1  think  there  is  one  answer  for  both  ;  that  upon  the  whole  it 
appears,  the  court  below  ought  to  proceed  upon  the  libel,  and  the  consultation 
doth  not*  enlarge  their  jurisdiction.     Powys,  J.  accord. 

Eyre,  J.  The  only  point  in  prohibition  is,  whether  the  court  below  should  be 
admitted  to  proceed.  Formerly,  this  was  determined  by  a  sdrejicias  quare  non 
Jieret  breve  de  coiuultatume,  and  then  it  lay  upon  the  inferior  court  to  shew  they 
had  a  jurisdiction.  But  in  ease  of  them  this  method  of  declaring  was  intro- 
duced, and  that  puts  the  plaintiff  to  show,  that  the  court  below  has  no  juris-* 
diction. 

The  consultation  does  not  depend  on  the  prayer  of  the  plea,  but  upon  the 
libel,  and  is  only  giving  them  a  power  to  proceed  upon  the  libel,  without  any  re- 
gard to  the  pleadings  upon  the  declaration.  As  to  the  contempt,  it  is  merely 
fictitious,  for  docs  any  body  think  we  would  not  punish  the  judge  if  he  should 
proceed  ?  The  case  where  no  venue  was  alleged  is  widely  different,  for  there 
the  point  was  tried  3  and  if  they  do  try  it,  no  doubt  it  must  be  triad  in  the  same 
manner  as  all  other  issues  are  tried. 

FoRTEScuE,  J.  I  do  not  think  duos  partes  are  two  thirds,  they  may   as 

well 
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fwell  be  £{tln.  BiA  the  tme  answer  h^  Oiat  tbe  Ubd  it  tWO-tlM*.  AaA  h 
matten  not  what  the  party  prays  in  his  plea.  In  Co.  Eni.  then  is  a  ptttMdtBol, 
where  the  judgment  is  quod  fiat  conntltatio,  and  that  the  judge  shall  proeMd  sa 
-istd  cmtsd.  The  same  answer  serf  es  for  the  sapennunerary  lands.  As  to  the 
contempt,  I  concur  with  the  rest,  for  sinoe  the  precedents  are  both  ways,  we 
must  adhere  to  them  which  tend  to  support  the  jodgment.  The  judgisent 
affirmed. 

M.  8  Geo.  Scacc.     Baker  v.  Sweet.     [Bunb.  90,  91.]  «  Gw.  629. 

TN  this  case  it  seemed  to  be  admitted,  that  wool  of  lambs  shall  pay  titbeSt 
-^  though  the  lambs  bad  paid  tithes  two  months  before ;  and  that  there  ought 
for  airist  t%  ^  ^  P^^^  tithes  for  the  agistment  of  yearlings,  being  a  new  increase.  Sir  Cd»- 
^earlmgs.  ^tontine  Phipju  and  Mr.  Bootle  for  the  plaintiff ;  Mr.  JFard  for  the  defendant. 

Depositions  in  a  Depositions  taken  in  a  cause  in  chancery  in  1 675,  relating  to  modmet  now 
former  caqse,  £j|  (dispute,  to  establish  these  moduses,  wherein  the  occupiers  of  land  in  thb 
<f}M^where'the  P^^^  ^^^  plaintiffs,  and  the  impropriator  (who  was  the  provost  and  cdQege 
owner  of  the  ^  Eaton)  and  the  vicar  were  detenoants :  but  the  improriator  had  never  an- 
land  was  not  a  swered,  and  there  was  no  replication  to  the  vicar  ^  and  therefore  it  vras  ob- 
partj,cannot  be  jected,  that  these  depositions  could  not  be  read,  for  that  moduses,  being  to  afiect 
1?  b'll  nd  ^^^  inheritance,  the  act  of  the  farmer  shall  not  bind,  unless  the  impropriator  or 
swerinafonser  ^^^^^^^  ^  made  a  party,  and  issue  be  joined  as  to  them  :  And  per  cknoii, 
cause  must  be  They  cannot  be  read  ^  and  the  bill  and  answer  upon  these  occasions  mnst  be 
read  to  make  proclnced  to  make  the  depositions  evidence  in  another  cause,  to  shew  tliat  it  is 
the  depositions  between  the  same  parties,  or  those  under  whom  they  clidm  -,  and,  secondly, 
otber'cau''^  ^'  ^^^  ^^  ^  ^^^  ^^^^^  matter  that  is  now  in  issue,  (absentUnu  Pricb  &  Montaovb). 
show  that  it  was  "^^^  Constantine  Phipps  for  the  plaintiff  5  Mr.  Ward,  for  the  defendant* 
between  the  same  parties,  or  their  deritatires,  and  the  same  matter  in  isaqe. 

M.  8  Geo.    Scacc. 
Heaton  \.  Regal.    [3  Burn's  E.  L.  456.]     Rayn«  I6O.     d  Gw.  6da 

The  first  of  Au-  HpHE  defendant  insisted  on  a  custom  in  that  parish,  to  set  forth  tithe-lambs 

iret  of  M****  *^*  ^°  *^*^  ^'  °^  ^*y '  **"'  ^^®  ^^^^  disallowed  It,  for  that  they  were  not  fit 

proper  time  to  ^  ^^®  without  their  dams,  as  appeared  by  the  depositions  in  the  cause  5  and  it 
set  forth  tithe-  ^^  referred  to  three  neighbouring  justices  of  the  peace,  to  inquire  what  was  a 
lambs.  fit  time  for  setting  forth  tithe-lambs  in  that  country ;  who  certified  the  first  of 

August^  in  their  judgment,  to  be  a  proper  time;  and  the  court  approved  of  it 

M.  8  Geo.    Scacc* 
Crofis,  Rector  of  Upper  Clatford,  in  Hampshire.  [3  Barn's  £.  L.  456.] 

Rayn.  I60.    2  Gw.  630. 

A  cQstoro  to  set  ^T^^^  defendant  insisted  on  a  custom  in  that  parish  to  set  forth  tithe-lands 

forth  tithe-himbs    -*-    oo  St.  Mark*s  day  :  the  court  declared  it  to  be  a  void  custom  ;  and  that 

on  St.  Mark's     the  time  for  setting  forth  tithe-lambs  is,  when  they  are  fit  to  live  without  their 

day  is  void,  and  dams,  and  thrive  on  the  same  food  which  their  dams   live  on,  and  when  the 

the  time  for  set-  ^^^^  ^  j^j^ 

ting  tiiem  forth, 

is  when  they  ar«  fit  to  liye  without  Ibeir  dams,  and  when  tlie  owner  wesns  bis  own. 


H.  8  Geo.    Scacc.     Pocock  v.  Titmarsh.    [Butib.  102.]    2  Gw.  630. 

BILL  for  tithe  of  houses  not  within  the  city  of  London,  and  so  not  within 
the  statute  37  Hen.  8.    It  was  admitted  by  the  pUintitf,  that  this  de- 


Tithe  of  houses 

in  Southwark 

decreed,  ,  t  f  .- 

though  no  cus«    mand  was  against  common  right,  and  he  did  not  allege  this  payment  to  ht  either 

torn  or  prescript  by  custom  or  prescription,  but  that  this  was  the  only  provision  for  St.  Saviour's, 

lion  was  aUeged.  Southwark,  in  right  of  which  church  the  pkiflftiff  churned^  it  Was  proved  that 

the  houses  in  the  parish  had,  since  the  year  i  6d3>  generally  paid  twelve  shillings 
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p€lr  onmiMi^  tml  no  pftKif  ftal  the  ddendaiii'tf  houtfe  had  ptad  for  twenty-five 
yettn^htftbyoUcnngfewitneas^  yet  the  court  decreed  an  aeoouiit  without  direct- 
iii|^  an  iNue. 

H.  8  Geo.  Scacc.     Goddard  v.  Kebh.    [  Banb.  105.]   2  Gw.  63 1.  ^'^^^' , 

X^ILL  by  the  rector  of  Castle  Eaton^  in  the  county  of  Wilts^  for  tithe,  lioima  disal- 
^-*^  Tht  defendant  insits  npon  several  moduset,     1.  Three-pence  for  every  lowed,  uo  time 
milch  cow,  in  lieu  of  tithe-milk.    2.  Three-pence  for  every  lamb  yeaned  in  ^ing  ™<^n- 
the  parish;  but  this  was  given  up  as  too  rank,  for  ten  three-pences  amount  to  ^oi|^  when 
the  present  value  of  a  laml^.    3.  One  shilling  for  a  dry  cow  and  ox  depastured^  ^*Thre«  pence 
&c.    4.  One  penny  for  each  dry  sheep,  not  sliom  in  the  parish.    5.  Three-  for  a  lanb  is 
pence  for  every  colt  fidlen.  too  rank  a 

It  not  being  alleged  at  what  time  these  modutet  were  payable,  the  defendant  «><'<'«<• 
^vaadeciecd  to  accoant.    Note,  the  reporter  believes  this  is  the  first  instance' 
in  a  court  of  equity  that  modufes  were  disallowed,  upon  this  reason. 

£.  8  Geo.    Scacc. 
Baker  v.  Plamier  and  others.    [Bunb.  108.]   2  Gw.  631. 

X^ILL  for  tithes.    Exception  taken  to  the  answer^  that  the  defendant  does  Tlie  quantities 
-^-^  not  set  forth  quantities  and  values ;  the  defendant  sets  forth  what  titheable  wad  values  of 
matters  he  had,  and  says  be  had  no  other  titheable  matters  whatsoever.  ^^^  ^^^  ^ 

Barons  Price  and  Page  thought  this  insufficient;  and  that  he  should  have  ^laHv  waDan. 
set  forth  particularly  "  that  he  had  not  such  and  such  things  as  charged  in  the  swer. 
bill  f'*  and  upon  their  opinion  the  exception  was  allowed.     (But  tiOte,  this 
seems  very  extraordinary  and  contrary  to  the  constant  method  of  drawing 
answers.) 

..  Bi^Dn  Montagus  thought  it  would  be  well  enough,  if  the  defendant  sap 
be  has  no  other  titheable  matters  in  the  hill  mentioned.  But  note,  then  it 
might  he  thought  insufficient,  if  there  was  (as  is  usual)  a  general  charge  in 
the  bill,  that  the  defendant  had  divers  other  titheable  matters. 


Tr.  8  Geo.     Scacc. 
The  Bishop  of  Lincoln  v.  Sir  W.  Ellis  and  others.    [Bunb.  1 10.] 

2  Wood,  193.  2  Gw.  632. 

UPON  a  biU  for  tithes,  as  rector  of  Barney,  in  the  county  of  Lincoln  5  the  A  former decroe 
defendants  insisted  that  the  lands  were  parcel  of  one  of  the  greater  mo-  ^"*  ^^^^  >"  ^^^' 
nasleries  dissohred  by  the  stat.  31  Hen.  8.    A  decree  was  offered  to  be  read  in  fh^j|^;,^^^th. 
evidence,  wherein  Sir  Thomas  Skipwith,  lessee  of  the  then  Bishop  of  Lincoln,  ^J^  th"e1mpr6.  * 
was  plaintiff  against  the  then  tenants  of  the  land ;  but  it  was  objected  to  the  priator,  was 
reading  of  this,  for  that  no  admission  of  the  lessee  shall  bind  him  that  has  the  patty. 
inheritance,  and  who  was  no  party  to  the  decree.     But  by  the  opinion  of  the 
Lord  Chief  Baron  Montagus  and  Baron  Pbicb,  it  was  read,  who  said  they 
should  have  made  no  doubt  of  reading  it,  if  the  lessee  had  prevailed  3  and 
therefore  they  saw  no  reason  why  it  should  not,  since  he  did  not  prevail.    But 
Baron  Paob  was  of  another  opinion,  and  his  reasons  seemed  to  be  the  better. 
Mr.  Ward  for  the  plaintiff  ^  Serjt.  Chesshyre  for  the  defendants. 

Tr.  8  Geo.    Scacc. 
Penny,  Executor  of  Penny,  v.  Hoper.    [Bunb.  115.] 

TN  a  bill  for  tithes  in  Lucton,  in  the  county  of  Hereford.     The  plaintiff  sets  In  a  bill  of 
■*-  out  his  title,  that  Sir  Herbert  Crof^  being  possessed  of  a  long  term  of  tithe*  by  •  ies- 
ycars  unexpired  of  the  great  and  small  tithes  demised  to  the  plaintiffs  testator.  ^pri^tor^hlT" 

ought  to  shew  io  whom  the  fee  is  vested^  and  derive  his  title  from  thence. 
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It  wa&  objected  at  the  hearing,  that  the  plaintiflF  had  made  no  tnftcient  title  ^^ 
for,  first,  they  bad  not  proved  Sur  Heibert  Croft^B  lease,  so  that  it  mi^t  appear 
whether  his  term  was  subsisting  or  not  5  and  if  they  had,  that  alone  wonld  not 
be  sufficient,  for  they  ought  to  have  shewn  (being  a  lay  impropriation)  in 
whom  the  fee  is  vested,  and  derived  the  title  from  thence.  And  the  court 
seemed  of  this  opinion,  but  let  the  cause  stand  over  with  liberty  to  amend.  (1) 

(1)  At  the  Sittings  at  Serjeauts'-Inn  after  had  not  amended  their  hill,  and  consequeDlIy 

Mich.  Term,  1722,  this  cause  came  on  again,  had  not  gJTcn  the  defendants  an  opportanitj 

and  the  plaintiffs  had  amended  their  title  in  of  controverting  the  plaintiff's  title ;  and  upon 

exhibits,  by  shewing  a  lease  from  the  iropro-  this  objection  the  caose  was  again  pat  off 

priator  to  Sir  Herbert  Croft;  hut  it  was  oh-  with  liberty  for  plaintifia  to  amend.    [Note 

jected  for  the  defendants,  that  the  plaintiffs  in  BunburyJ] 


V  Tr.  8  Geo.     Scacc.     Baily  v.  Worrall.    [Bunb.  115.]  2  Gw.  63ft. 

TOrtion!>?riAes  T^^^^  ^  plaintiffs,  as  lessees  of  the  rector  of  Winteibonm,  for  a  portion  of 
in  a  neighbour-  JD  great  and  small  tithes  in  Stoke  Giffiord,  being  a  neighbouring  parish,  the 
ing  parish,  the  tenants  and  the  lay  impropriator,  who  claimed  the  great  tithes  in  Stoke  Gifford, 
▼icar  of  tiiat  pa-  ^^^  ^^^^  parties  -,  but  because  the  vicar  of  Stoke  Gifford,  who  might  be  cn- 
"art  Tas* wSus  *'*^^  ^  *^®  *™^  tithes,  was  not  made  a  party,  the  bill  was  ordered  to  be  dis- 
the  impropri-  missed ;  but,  upon  application,  stood  over  with  liberty  to  amend, 
ator. 


Tr.  8  Geo.     Scacc. 
Penrice  v.  Dryard.    [3  Bum's  Ecc.  Law.  410.]     3  Rayn:  1098. 

A  modtM  set  «  Gw.  632. 

no'da***^?  T-     TffODUS  of  41.  lOs.  for  all  smaU  tithes,  arising  on  an  estate  called  Impney^ 

nent  was  men-  ^'  aside,  because  no  day  of  payment  was  set  forth  by  the  defenduit  in 

tioned  in  the       his  answer. 

answer. 


In  a  hill  for  a 


M.  9  Geo.    Scacc.     Lordv.  Turk.    [Bunb.  122.]   2  Wood,  201. 

BILL  by  the  vicar  of  Tircehurst,  in  the  county  of  Sussex,  for  tithes ;  the 
defendant  insists  the  lands  were  parcel  of  the  monastery  of  Robertsbridge, 


Such  lands  only 
oftheCister- 

held  in  their  ^hich  was  of  Cistertian  order,  and  therefore  discharged,  being  dissolved  by  the 
own  hands,  and  stat.  31  H.  8.  as  one  of  the  greater  abbeys.  But  nata,  lands,  though  of  die 
belonsed  to  Cistertian  order,  were  not  discharged,  but  quamdiu  in  froprm  nuaabus,  and 
them  o^fc  the  ^^^1,  got  aU  those,  but  only  such  as  were  in  them  before  the  council  of  Laterao, 
teren^/which"  *•  "  expressed  in  that  council,  which  was  held. 25  Hen.  2.  anno  1179. — ^Tbe 
was  held  1179)  method  of  proving  whether  the  lands  were  purchased  before  or  since  the  ooun- 
were  discharged  cil  of  Lateran,  is  only  by  payment  of  tithes,  which  will  induce  a  presumption 
from  the  pay-  that  they  were  purchased  after  5  and  per  curiam,  the  defendant  was  decreed  to 
"^Th^^  ^^^1/ d  ^^^'^^^^  ^^^  ^^^  ^^  appeared  that  the  lands  were  in  tenants*  hands,  and  conse- 
of  pn^insVhe-  ^"^0^7  ^<^  dischargcxi  when  they  came  to  Hen.  8. — Sir  Consianiine  Pi^p$ 
ther  lands  wore  for  the  plaintiff.  ( I ) 
acquired  before 

the  council  of  (1)  This  case  was  cited  in  Bctuum  v.  ^ith.      Baron  PBiCE,"which  he  had  seen,  tfiat  Bh»- 

Lateran,  is  only  E.  11  G.  S.  when  the  Lord  Chief  Baron  Par-      bury  had  misrepresented  the  case, 
hy  payment  of    kzr  said,  that  it  appeared  by  a  note  of  Mr. 
titbes,which  will 

induce  a  presumption  that  they  were  acquired  after.  Where  it  appeared  that  lands  of  the  Cistertiatis  were  in 
tenants'  bands,  when  they  came  to  Hen.  8.  the  court  held  that  they  were  consequently  not  discharged  ;  but 
^iuBre,  as  Chief  Baron  Farksh  said  the  reporter  had  misrepresented  the  case.    [3  Wood,  346.] 


M.9. 
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M.  9  Geo.    Scacc.     Tyrell  v.  Kennett.   [2  Wood,  204.]  1722. 

Essex,  7th  December,  1722. 

nPHE  impropriator  of  Shopland  and  Foulness,  in  the  county  of  Essex,  Tlie  rector  of 
-'-    claimed  all  the  glebe  lands,  and  all  the  tithes  of  com,  grain,  and  hay,  |hopland,  in 
yearly  arising  in  several  jacres  of  arable,  meadow,  and  pasture  ground,  odled  ^JJJ^j  of '  pouJU 
Little  Borrowood,  in  the  occupation  of  the  defendant,  and  within  the  titheable  nessanncxed,  is 
places  of  the  said  rectory.  entitled  to  the 

The  defendant  admitted  that  the  plaintiff  was  seised  in  fee  of  the  rectory  of  tithes  of  com, 
Shopland,  hnt  not  of  the  rectory  of  Shopland  with  Foulness^  and  insisted,  5* ^^  fil!!^^^^' 
that  he  was  not  entitled  to  any  sort  of  tithes  arising  on  the  defendant's  lands  in  ^u^^  y^^ 
the  bill  mentioned,  for  that  his  lands  laid  all  within  the  island  and  rectory  of  Borrowood,  si- 
Foulness.  He  alleged,  that  the  rectory  of  Foulness  was  a  distinct  rectory,  and  tuated  in  the 
not  annexed  to  Shopland  j  that  the  Island  of  Foulness  was  heretofore  part  of  "'">d  o^Foul- 
the  sea,  and  extra-parochial :  that  it  had  been,  by  parcels,  at  several  times,  re-  °*^' 
covered  from  the  sea,  by  inclosing  the  same  with  banks  of  earth ;  that  a  con- 
siderable quantity  of  lands,  of  late  years^  had  been  so  inclosed,  and  that  a  num- 
ber of  acres  without  the  banks  were  fit  to  be  inclosed ;  that  neither  the  plain- 
tiff, as  rector  of  Shopland,  nor  the  vicar  of  that  parish,  nor  the  rectors  or 
vicars  of  any  other  parishes  near  the  island,  had  or  could  lawfully  make  any 
claim  to  tithes  of  the  said  lands,  they  not  lying  ¥nthin  any  of  the  said  parishes  5 
and  that  the  said  lands  were  enjoyed  without  paying  any  sort  of  tithes ;  that 
upon  the  first  recovering  of  the  said  island  (long  before  the  reformation),  the 
inhabitants  of  Rochford  Sutton,  Little  Wakering,  Shopland,  Eastwood,  and 
Little  Standbridge,  became  fanners  of  the  said  lands  so  recovered,  which  they 
held  with  their  other  farms  in  those  parities  3  that  there  being  then  no  church 
or  chapel  in  the  island,  they  resorted,  to  hear  divine  service^  to  the  churches 
where  their  upland  feurms  laid ;  that  the  priests  then  desired  voluntary  presents 
for  the  lands  in  the  said  island  3  that  such  presents,  being  continued  for  a  length 
of  time,  were  afterwards  claimed  as  due  to  the  rectors,  vicars,  or  priest  of  those 
parishes  3  but  that  whatever  claims  they  then  had  to  such  presents  in  lieu  of 
tithes  for  the  said  lands  in  the  island,  the  same  were  since  extinguished  3  for 
that  in  the  year  1708,  the  island  and  the  main  land  were  for  some  time  sepa- 
rated by  every  tide,  whereby  the  inhabitants  were  deprived,  at  the  point  of 
death,  of  the  benefit  of  the  sacraments,  they  having  no  person  constantly  there 
to  administer  the  same  5  that  the  lord  of  the  manor  of  the  said  island,  having 
obtained  license,  with  the  consent  of  the  bishop,  and  all  persons  interested, 
erected  a  perpetual  chantry,  for  the  chapkun  to  perform  divine  service  in  a  • 
chapel  built  there  3  and  that  he  and  they  did  grant  to  the  said  chaplain,  and 
his  successors,  for  their  maintenance,  the  tithes  and  profits  arising  within  the 
said  island,  of  the  parishioners  of  Rochford,  &c.  aforesaid  inhabiting  within 
the  said  island  :  that  divers  chaplains  were  instituted  in  the  said  chantry,  en- 
joyed the  tithes  and  payments  in  lieu  thereof,  in  respect  of  their  lands  in  the 
said  island,  until  the  reformation,  when  the  said  chantry  was  converted  into 
a  rectory ;  that  since  the  same  was  made  a  rectory,  i-ectors  were  instituted 
thereto  when  vacant ;  that  the  rectors  had  enjoyed  all  such  tithes  as  at  the 
time  of  the  grant  were  due  or  payable  ^m  any  of  the  parishioners  of  the  said 
parishes  for  their  lands  in  the  siud  island,  or  something  in  lieu  thereof ;  that 
from  the  said  grant  to  this  day,  the  duties  of  christenings,  &c.  of  the  inhabi- 
tants of  the  said  island,  and  particularly  of  the  occupiers  of  the  defendant's 
lands,  had  been  performed  by  the  rectors  of  the  said  chantry,  and  not  by  the 
rectors  or  vicars  of  Shopland,  or  other  neighbotuing  parishes,  and  that  all  fees 
had  been  paid  to  the  rector  of  the  said  chantry  \  that  he  has  paid  and  was 
ready  to  pay  to  the  present  rector  of  Foulness  for  all  tithes,  great  and  small, 
arising  on  the  lands  in  the  bill  mentioned,  according  to  such  compositions, 
and  in  such  manner  as  he  formerly  paid  the  said  rector ;  that  neither  the 
plaintiff *8  father,  who  was  rector  of  the  said  parish  of  Shopland,  nor  the  plain- 
tiff, since  his  death,  had  ever,  before  this  bill,  claimed  any  sort  of  .tithes  arising 
on  the  said  lands,  or  any  composition  for  the  sam^ ;  that  the  inhabitants  of 

the 
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the  sud  island^  and  in  particular  the  occupiers  of  the  bods  in  the  Mil  men- 
tioned^  neirer  served  avf  parish  offices,  in  3hopland,  or 'pad  any  dnttdi  or  pa- 
rish rat^s  made  for  Shoptaiid  (except  as  thereafiter)  ^  that  the  parishiooen  of 
Shopland,  in  making  procession  round  the  said  parish^  never  bmrnded  ant  the 
said  island,  or  any  part  thcitcf,  or  in  paiticular  the  lands  itf  the  bill  meo&med^ 
as  part  of  the  said  parish ;  that  no  boundary  remained  whereby  it  appeared 
that  the  said  island^  or  any  pttrt  thereofi  and  in  partionlar  the  said  londa;  «vtr 
belonged  to  Shoplaad  5  that  the  inhabitants  of  Foulness  had^  time  immeiAdris], 
annualiy  chosen  constables^  who  had  served  for  the  island  and  pariah  ot  Fon^ 
ness  alone^  and  never  intermeddled  with  Shoplaad,  and  had  paid  their  ewa 
constables*  rates  without  demanding  any  thing  of  Shopland ;  tW  before  and 
until  the  statute  43  £liz.  for  the  r^ef  of  the  poor,  some  pretensiona  were  kept 
up ;  that  many  years  since,  the  church  of  Shopland,  being  out  of  n^wir,  the 
efaurchwardebs  did  pretend  to  make  separate  rates  for  the  island,  and  to  compel 
aome  of  the  inhabitants  to  pay  the  same  for  the  repairs,  which  they  refused, 
until  they  were  compelled  by  the  spiritual  court  to  pay  the  same  $  diot  aboal 
ien  years  ago,  the  plaintiff-  demanded  of  W,  Newberry,  then  occupier  of  the 
lands  the  defendant  now  holds,  great  tithes,  which  he  refuted,  and  the  plaintiff 
brought  bis  action  against  Newberry,  who,  being  a  timid  dkan,  agreed  with  the 
plaintiff  to  pay  him  ten  pounds  a-year,  which  he  had  paid  for  some  time  in  his 
own  wrong,  as  a  composition  to  Michaehnas,  171 7 ;  that  the  lands  from  thst 
time  had  been  in  die  defendant's  occupation ;  and  as  plaintiff  had  no  right,  ke 
had  refused  to  pay  any  tithes  arising  on  the  said  lands ;  and  he  set  forth  what 
com  and  grain  he  had  had  for  three  years  past ;  and  admitted  that  he  had  paid 
several  annual  sums  to  the  vicar  of  Copland. 

The  plaintiff  replied  $  the  defendant  rejoined  5  and  several  witnesses  wot 
examined  on  both  sides  j  and  upon  opening  the  said  bill,  and  no  ooonsdi  attend- 
ing  for  the  defendant  ^  and  reading  an  affidavit  of  service  of  wbptaui  to  hear 
judgment :  and  also  reading  the  answer  of  the  defendant ; 

It  is  ordered  by  the  court  that  the  defendant  shall  account  with,  aatisfy,  and 
pay  to  the  plaintiff  tithes  in  kind  for  the  lands  and  premises  in  qaestion,  fur 
the  years  iik  the  bill  set  forth,  according  to  the  proofs  taken  in  the  cause ;  and 
it  is  referred  to  the  deputy-remembrancer  to  take  the  saidiiocount,  nnleas  cause 
shall  be  shewn  to  the  contrary;  the  defendant  first  paying  five  pounds  costs 
before  they  be  heard. 

The  cause  came  on  again,  on  the  twenty-third  of  February,  1723,  when  the 
defendant's  counsel  objected  for  want  of  parties,  and  the  Court  ordered,  that 
the  bill  shall  be  retained;  and  the  plaintiff  be  at  liberty  to  amend  the  saoM, 
by  adding  B.  C<:41ins,  clerk,  the  pretended  rector  of  Foulness,  a  party  defeadant 
thereto ;  the  plaintiff  paying  to  the  defendant  Kennett  three  pounds,  costs,  for 
this  day's  attendance,  before  he  be  heard. 

In  pursuance  of  the  above  order,  the  said  bill  was  amended,  and  B.  Collins 
made  a  defendant  thereto,  who  appeared,  and  said,  that,  about  the  year  1714»» 
he  was  presented  by  the  Earl  of  Nottingham  to  the  church  of  Fonlneas  ;  that 
the  said  church  had  been  presented  as  a  rectory  for  many  years  past ;  that 
from  the  time  be  became  rector  thereof,  he  had  received  from  the  defendant 
Kennett,  the  annual  sum  of  eight  shillings  and  four-penoe,  in  lieu,  or  as  a 
composition  for  the  tithes  of  coleseed  and  mustard  seed  growing  en  Latde  Bor- 
rowood  Farm,  in  the  defondant  Kennett  s  possession  j  that  he  had  also  reoeiscd 
from  him  ten  pounds  a-year,  as,  or  under  the  name  of  a  pension,  chai^ged  cm 
or  payable  out  of  the  said  farm  to  the  rector  of  the  said  church,  in  right  of  the 
said  church,  and  believed  that  Several  of  his  predecesson  had  received  the  Kke 
annual  sums  out  of  the  said  farm  j  that  he  had  not  received  any  great  tithes, 
or  any  modui  or  composition  in  lien  thereof,  and  had  not  heard  that  any  c»f  his 
predecessors  had  ever  received  any;  that  he  apprehended  that,  as  rector,  he 
was  or  might  be  entitled  to  the  great  and  small  tithes  arising  upon  the  said 
farm,  as  l5r]ng  within  the  said  island  and  rectory,  but  could  not  make  out  any 
right  to  the  great  tithes,  ot  imy  modus  for  the  same,  and  therefore  did  not  innst 
on  the  same ;  that  he  never  saw  the  endowment  of  the  stfid  church,  wbidi 
the  plaintiff  su^estfed  was  endowed  as  a  chq)4>  ^t  .admitted  that  he  Juul  seen 

an 
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an  old  imperfect  writings  taken  out  of  the  old  church  book  of  Hockley ;  and         1 722. 
that  the  same  was  shewn  to  him,  as  an  exact  copy  of  such  endowment,  but  as 
be  cannot  set  forth  whether  it  was  so  or  not,  he  refers,  as  to  the  fees  given  to 
the  chaplain,  and  as  to  the.  reservation  made  to  any  mother  churches,  Co  such 
emdovnnent  when  produced. 

The  cause  came  on  to  be  further  heard  the  nineteenth  of  November,  1724 ; 
hnd  on  reading  the  proofs  taken  in  the  cause,  and  also  an  entry  in  the  Bishop 
of  London's  register,  dated  the  seventeenth  of  May,  in  the  sixth  year  of  Eliza- 
beth, and  other  entries  in  the  said  register ;  and  on  mature  and  deliberate  de- 
bate of  the  matter  had  by  the  court. 

It  is  ordered  by  the  court,  that  it  shall  be  referred  to  a  trial  at  law.  Upon 
this  issue,  "  Whether  the  said  farms  and  lands  in  the  defendant  Keqnett's 
''  possession,  or  any  and  what  part  thereof,  do  lie  in  the  said  parish  tif  Shop- 
''landr 

The  cause,  on  the  twenty-second  of  April,  17!25,  standing  upon  the  etfaitf 
reserved,  it  appeared,  upon  reading  the  decree  and  postea,  that  i^i  farm  and 
latids  it^  the  defendant's  possession  do  lie  in  the  parish  of  Shopland :  and  upon 
full  debate. 

It  is  ordered  by  the  court,  tliat  the  defendant  shall  account  with,  satisfy,  and 
pay  to  the  plaintiff  hi^  tithes  in  kind^  according  to  the  prayer  of  the  bill;  the 
defendant  Collins  to  be'dismissed  Vfith.  forty  shillings  costs. 

R.  Eybe,  9.  Pa^e, 

Ro.  Price,  Jeff.  Oilbeet. 


M.  9  Geo.     Scacc.     Hughes  w  Billinghurst     [2  Wood,  207.] 

Berkshire^  10th  December,  1722. 

THE  vicar  of  Sunning,  in  the  county  of  B^rks^  claiihed  all  small  tithes,  and  The  coort  dis- 
particularly  the  tithes  of  com  milk ;  and  stated  the  decree  he  had  before  missed  a  bill  for 
obtained,  in  the  cause  of  Hugkes  v.  Engle/Uld.  ( 1 )  *»'*^  *»**'"  <^^  » 

.   The  defendant  admitted,  that  the  plaintiff  was  vicar  of  Sunning,  and  entitled  no*  proSf  "ha^ng 
to  all  small  tithes,  or  to  some  modus  in  lieu  thereof,  and  stated,  that  until  he  been  made  of 
became  vicar,  the  Occupiers  of  lands  in  the'  said  parish  had  never,  in  the  me-  the  payment  of 
mory  of  man,  paid  their  tithes  in  kind,  but,  in  lieu  thereof,   certain  sum*  ^jthes  at  any 
toounting  to  120/.  a-year,  which  the  vicar  had  endeavoured  to  augment  to'  time  for  it. 
400/.  a-year  j  that  he  occupied  two  water  corn-mills,  and  had  willow  aits ; 
that  the  stud  mills  Vrere  ancient  milk,  and,  having  been  ejected  before  the  sta- 
tute 9  E.  2.  ought  n<$t  to  charged  with  the  payment  of  any  tithes  for  grinding 
^rn  or  grain  thereat,' or  for  the  toll  thereof;  that  he  had  yearly  paid  the  leteee^ 
of  the  dean  of  Salisbury,  who  was  impropriator  of  the  great  tithes,  six  shil- 
lings, as  a  modus  in  full  for  all  great  tithes  arising  from  the  willow  aits  and^ 
the  mills,  or  rather  for  the  willow  aits  only,  the   mills  being  tithe-free,  ks 
having  been  erected  before  the  said  statute }  and  that  if  tithes  were  due  for  the, 
said  mills,  the  same  would  belong  to  the  impropriator,  who,  in  such  case,  should 
be  made  a  party  to  the  bill. 

The  plaintiff  replied 3  the  defiendant  rejoined;  and  several  witnessed  were 
^amined ;  and  upon  reading  a  record  of  the  nineteenth  of  May,  the  seventh 
year  of  James  the  First,  and  the  depositions  of  divers  witnesses  taken  in  the 
said  cause; 

The  court  declared,  that  the  said  bill  ought  to  be  dismissed  as  to  the  demand 
of  the  tithes  of  the  mill  in  question,  no  proof  having  been  made  of  the  payment 
of  tithes  at  any  time  for  the  same. 

It  is  thereupon  ordered  by  the  court,  that  the  said  bill  be  dismissed,  as  to  the 
demand  of  the  tithes  for  the  said  mill,  with  costs,  to  be  taxed  by  the  deputy- 
remembrancer  of  this  court,  to  whom  it  is  hereby  referred  to  tax  the  same. 

(1)  Ami. 
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^22.  H.    9  Geo.    Scacc. 

D<Mptor  Bennett  v.  Treppas  et  oT.     [Bunb.  106.  143.    2  Bro.  P. C 
437.     Gilb.  191. J     2  Wood,  197.     Rayn.  l68.    2  Gw.  633. 


Hthes  of  honsea 
London. 


"DILL  by  the  vicar  of  Cripplegate  for  2s.  9d,  per  pound,  according  to  the 
-*-'  rent  of  the  houses^  pursuant  to  the  decree  and  statute  37  Hen.  8.  and  to 
support  the  jurisdiction  of  this  court  (the  statute  giving  power  to  the  lord 
mayor  of  London  to  determine,  &c.)  the  cases  in  the  margin  were  cited  :  se- 
veral instances  were  given,  where  the  2s.  9d,  per  f>ound  had  been  decreed ;  as 
the  case  of  St.  Brides,  T(mnley.v.  Wilson,  Mich.  1705;  Sawyer  v.  MomsUfard, 
1694  i  Grant  v.  Cannon,  Mich.  5  Gul,  et  Mar.-,  Sheffield v,  Serjeant^  1658 ;  St. 
Swithins,  Hwnfrevilie^  v.  Plumstead;  Jldgate  Parish,  21  Car.  2.  But  the  dif- 
ficulty in  this  case  was,  that  here  appeared  to  have  been  paid  from  time  to  time 
several  payments,  as  lOs,  for  T.*s  house,  6s,  for  Borkett*s,  and  4s.  for  Which- 
ett's,  and  the  charges  in  the  vicar's  books  appeared  to  be  the  same,  though  in 
some  of  them  the  payments  sometimes  varied,  and  the  right  of  the  vicar  cBDnot 
be  destroyed,  but  by  an  uniform,  constant  payment.  (§^  the  statute,)  This 
being  a  thing  of  ^reat  consequence,  the  court  took  time  to  consider  of  this 
decree.(i) 

In  Michaelmas  Term,  Oct.  26,  1722^  the  court  gave  judgment:  B.Pricj^ 
That  there  ought  to  be  a  general  decree  for  the  plaintiff :  Mountagve,  Pagb, 
and  GiLBRBT,  directed  an  issue  to  try  whether  there  had  been  such  customary 
payments  as  were  set  up  by  defendants  ;  and  a  verdict  was  for  the  defendants. 
From  this  decree  Doctor  Bennett  appealed,  and  the  decree  was  confirmed.  Sir 
Constantine  Phipps,  Mr.  Ward,  Mr.  Edlin,  and  Mr.  Bootle,  for  the  pkdnti& 
Serjeant  Chesshyre,  Mr.  Fazakerley,  Mr.  Brown,  and  Mr.  Bwibury,  for  the  de- 
fendants.— \Bunhury,'\ 

7th  March,  1722.    Dom.  Proc. 

The  appellant  became  vicar  of  the  said  parish,  in  April,  1717,  and 
in  Trinity  term,  1719>  he  exhibited  his  bill  in  the  court  of  Exchequer, 
against  the  respondents,  as  occupiers  of  houses  within  the  parbb,  for 
tithes  in  London,  after  the  rate  oi^2s.  9d.  in  the  pound,  according  to  the 
yearly  rent  of  their  respective  houses :  and  he  grounded  this  demand 
upon  a  statute  and  decree  of  37  Hen.  8.  whereby  it  was  decreed  and  enacted, 
'^  That  the  citizens  and  inhabitants  of  the  city  of  London,  and  liberties  of  the 
same,  shall  yearly,  without  fraud  or  covin,  for  ever,  pay  their  tithes  to 
the  parsons,  vicars,  &c.  after  the  rate  following;  viz,  or  every  lOt.  rent 
by  the  year,  of  aU  and  every  house  and  houses,  shops,  warehouses,  cellars, 
^'  stables,  and  every  of  them,  within  the  said  city,  and  liberty  of  the  same, 
"  iSld.  and  of  every  20«.  rent  by  the  year,  of  all  and  every  such  house  and 
"  houses,  shops,  warehouses,  cellars,  stables,  and  every  of  them,  within  the 
**  said  city  and  liberties,  2s.  9d,',  and  so  above  the  rent  of  20s.  by  the  year, 
''  ascending  from  104.  to  lO^.  according  to  the  rate  aforesaid.*' 

The  respondents,  by  their  answer  to  this  bill,  admitted,  that  during  the  time 
therein  mentioned,  they  had  respectively  occupied  houses  within  the  said  pa- 
rish, viz.  the  respondent  Treppass,  a  house  of  the  yearly  value  of  12/.;  the 
respondent  Eocket,  a  house  of  the  yearly  value  of  16/.;  and  the  respondent 
Witchell,  two  houses  of  the  yearly  value  of  22/.  But  they  insisted,  that  no 
such  demand  was  ever  made  as  2s,  9d.  in  the  pound,  by  any  former  vicar  of 
the  parish ;  nor  was  the  same  ever  heard  of  within  the  parish,  till  the  appel- 
lant became  vicar,  which  was  but  two  years  before  the  commencement  of  the 
suit.  And  they  fiirtber  insisted,  that  they  we^  exempt  from  such  payments, 
after  the  rate  of  2s,  9d,  in  the  pound,  either  by  virtue  of  a  proviso  in  the  said. 
statute  and  decree,  whereby  it  was  provided  and  decreed^  '*  That  where  less 
'  sum,  than  after  the  rate  of  16J(/.  in  the  lOs.  rent,  or  less  sum  than  2s.  9d.  in 
the  20s.  rent,  has  been  accustomed  to  be  paid  for  tithes,  that  then,  in  such 

(1)  This  case  came  before  the  court  of  Exchequer  seven  times,  besides  Uie  bearing  on  the 
appeal  in  the  House  of  Lords. 

'' places. 
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"  places^  the  said  citizens  and  inhabitants  shall  pay  only  after  such  rate  as  had 
''  oeeo  accustomed^*  or  by  some  other  lawful  ways  and  means. 

The  cause  being  at  issue,  and  witnesses  examined,  was  beard  on  the  27th  of 
October,  1 720 ;  and  there  being  no  proof  that  the  2«.  9d.  was  ever  paid,  or 
demanded  within  the  parish,  till  by  the  appellant's  bill,  and  some  doubt  arising 
concerning  the  same ;  the  court  directecl  that  a  case,  as  it  appeased  upon  the 
"  evidence,  should  be  stated  .and  settled  by  counsel  on  both  sides ;  which  was  ac* 
cordingly  done  to  the  effect  following,  viz. — 

That  there  was  no  proof  in  the  cause  whether  the  houses  in  question  were, 
or  any  of  them  was  in  lease,  at  the  time  of  making  the  said  act,  or  not  j  or  that 
the  sum  of  2s.  9d.  in  the  pound,  was  at  any  time  paid,  according  to  the  value 
of  the  houses,  by  virtue  of  the  statute  and  decree  of  the  3 7th  Hen.  8.;  but  it 
was  proved,  by  some  of  the  appellant's  witnesses,  in  their  cross-examinations 
on  the  part  of  the  defendants,  that  till  the  time  oiF  the  present  vicar  they  never 
heard  of*  any  such  demand,  as  2#.  9d.  in  the  pound  for  tithes,  within  the  said 
parish :  That  in  two  ancient  tithe  books  there  appeared  to  be  charged  for 
tithes,  against  the  names  of  the  then  occupiers  of  Treppass*s  house,  the  several 
sums  of  5s.  and  Ss.  4d.  and  in  another  ancient .  tithe-book  the  several  sums  of 
5s.,  3s.  4d.,  and  2#.  6d.  which  last  mentioned  sums  of  3«.  4d.  and  2s.  6d.  were 
proved  to  be  the  collector's  hand  writing,  but  the  5s,  charged  against  Treppass's 
house  was  of  another  hand  writing  j  and  in  another  book,  the  several  sums  of 
Ss.4d.  and  2s.  6d.  were  so  charged  and  proved  to  be  of  the  collector's  handwri- 
ting :  and  that  no  certain  sum  annually,  or  modus,  in  relation  to  Treppass's 
faouse^  was  proved  to  have  been  paid,  but  as  aforesaid :  that  in  another  tithe- 
booky  commencing  in  the  year  1708,  and  ending  in  the  year  1713,  Bocket*8 
house  was  charged  Is.  6d.  and  Witchell's  houses  1«.  each  quarterly.  It  was 
proved  by  onej^uretys,  that  for  nine  years,  during  the  time  Bishop  Fowler  was 
vicar  of  the  parish,  he,  the  said  Snretys,  lived  in  Treppass's  bouse ;  and  during 
that  time  never  paid  more  to  the  vicar  than  lOs.  per  axn.  or  2s.  6d.  per  quarter : 
therefore  the  question  on  the  said  case  was^  whether  2^.  9d.  in  the  pounds  of 
the  yearly  rents  of  the  said  defendant's  respective  houses,  was  due  for  tithes,  by 
virtue  of  the  said  statute  and  decree  of  37th  Henry  8.  or  not. 

This  case  was  tvnce  argued,  by  counsel  on  both  sides ;  first  on  the  18th  of 
April,  1 722,  and  afterwards  on  the  26th  of  October^  following,  but  the  court, 
conceiving  some  doubt  in  relation  to  these  payments,  ordered  that  it  should  be 
referred  to  a  trial  at  law,  upon  this  issue,  viz.  "  Whether  any,  and  what  sum  or 
''  sums^  less  than  2s.  9d.  in  the  pound,  had  been  accustomably  paid  for  any,  and 
"  which  of  the  houses  in  possession  of  the  respondents,  or  any,  and  which  of 
"  them." 

■  From  this  order  the  plaintiff  appealed,  insisting,  that  no  issue  whatever 
ought  to  have  been  directed ;  because  there  could  be  no  occasion  to  send  those 
facts  to  be  tried  by  a  jury,  which  had  already  been  settled  and  agreed  to  by  the 
consent  of  both  parties,  in  the  above  case ;  and  that  with  so  much  care  abd 
deliberation,  as  to  take  up  fifteen  months  in  preparing  the  same,  to  the  appel- 
lants great  delay  and  prejudice :  that  it  appeared  from  the  answer  of  the  re- 
spondents, that  there  was  no  one  customary  rate  in  that  part  of  the  parish  of 
Cripplegate,  which  lies  within  the  dty  of  London  ;  the  respondent  Treppass's 
mretended  payment,  being  after  the  rate  of  about  I2d.  in  the  pound,  and 
Socket's  and  Witchell's  after  the  rate  of  about  4d.  in  the  pound,  and  no  more ; 
and  for  this  reason  also,  it  was  apprehended  an  issue  was  unnecessary :  That 
the  respondents  had  not  given  the  least  colourable  proof  of  any  modus  or  cus- 
tomary payment  whatsoever,  so  as  to  bring  them  within  the  proviso  of  the  act 
of  parliament ;  nothing  more  beiil^  proved,  than  that,  between  the  years  1708, 
and  1713,  Bocket's  house  had  been  charged  with  U.  6d.  and  Witchell*s  houses, 
with  Is.  each;  and  as  to  Treppass's  house,  that  different  sums  had  formerly 
been  paid,  viz.  3s.  4d.  and  2s.  6d.  That  the  respondents  ought  not,  in  this 
case,  to  have  been  admitted  to  read  their  proofs,  to  support  such  pretended 
customary  rates,  because  they  had  not  fixed  or  idleged  any  time  when  the  same 
were  payable ;  and  by  the  constant  practice  of  the  court  of  Exchequer,  a  modus 
is  held  to  be  void,  where  no  time  is  alleged  or  appointed  for  the  payment  of  it: 
:      ^  that 
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Ikat  the  negftecC  of  the  anpdbmt's  predecesaow  to  duoKod  aooording  to  the 
statute,  coiud  be  no  pi^wlice  to  a  right  vested  by  the  exprcis  wwds  of  that 
statute^  which  was  made  to  regulate  and  ettabliih  an  immeinorial  cortom  of 
paying  tithes  in  London ;  and  therefore  it  was  hoped,  tiiat  the  decree  wooki  he 
revened,  and  that  the  appeUaot  should  haTe  an  acoonnt  from  the  respoDdents, 
aooording  to  the  statute ;  since  he  must  either  have  that  or  Dothing,  there  be* 
ing  no  praof  of  any  customary  rate  payaUe  for  the  respondent's  hoaaes»  soft* 
cient  to  ground  a  demand  upon. 

On  the  other  side,  it  was  said  to  be  ustnl  £or  courts  of  equity  to  direct  trials, 
where  matters  of  hct  appeared  doubtful ;  especially  if  such  (acts  depend  upon 
custom  and  usage,  vriucn  are  matters  most  proper  to  be  determined  by  a  jury  3 
that  the  constant  acceptance  of  leaser  sums  Uian  29.  9d.  in  the  pound  was  ap- 
prdiended  to  be  sufficient  to  induce  the  court,  to  direct  such  an  issue  as  they 
had  done,  as  it  could  not  be  presumed,  that  the  ricars  of  ibe  parish  would  so 
long  have  accepted  of  such  lesser  pmnents,  if  2#.  9d.  in  the  poond  had  beea 
due  to  them ;  oecause  the  same  would  make  the  liting  3,000/.  per  mm.  man 
than  it  was  now  worth,  being  only  about  BOO/,  ffer  mm.  That  as  it  afpeased, 
that  lesser  sums  thai\2#.  9d.  in  the  pound  had  been  paid  for  ^  respoodcnts 
houses  respectively,  it  was  a  stroi^  eridence  of  an  accustomed  payment ;  and 
especially  la  this  case,  where  the  full  sum  of  2s.  9d.  had  never  in  any  single 
instance  been  paid ;  nor  was  ihere  any  evidence  that  oontradicted  the  payment  of 
these  lesser  sums,  or  nroved  any  variation  in  those  payments  :  as  to  the  obf  ec- 
tion  made  by  the  appellant,  that  the  directum  of  the  trial  would  be  the  occasion 
of  great  delay  and  expense  to  him ;  it  was  said,  that  the  contrary  was  true,  hr 
that  a  trial  might  have  been  had,  and  a  final  decree  made,  in  less  time,  and  at 
less  expense,  than  vdiat  was  oocaaioaed  by  the  present  appeal.  Bnt  it  was  mn- 
nifiest,  ihait  the  avoiding  either  expense  or  delay,  had  been  very  little  in  the 
appcttant'sTiew;  there  being  a  dause  in  the  aforeaaid  statute  or  decree, "  That 
k  wnj  variance,  cantroversy,  or  atrife,  do  or  shall  arise  within  the  said  d^, 
for  the  non-payment  id  tithes,  &c.  or  if  any  other  doubt  arise,  upon  any 
other  thing  contained  within  the  said  decree ;  that  then,  upon  conplaaaa 
made  by  the  party  grieved  to  the  mayor  of  the  city  of  London,  for  the  tinw 
being,  the  aaid  mayor,  by  the  advice  of  counsel,  shall  caU  the  aaid  parties 
**  before  him,  and  make  a  final  end  in  the  same,  with  costs  to  be  awarded,  hf 
''  the  discretion  of  the  said  mayor  and  his  assistance.'*  Which  method,  if  the 
i^pellant  had  thought  fit  to  have  taken,  the  matters  in  qnestioB  migfat  hstie 
bean  loagalnioe  determined,  at  a  very  easy  expense :  and  thesefece  it  was  hoped, 
tiiat  the  ofcder  would  be  affirmed  and  the  app^  dismissed  with  costs. 

Accordingly,  afiter  hearing  counsel  on  tiiis  appeal,  it  was  onlered  and  ad- 
judged, that  the  same  should  be  dismissed ;  and  the  order  therein  oonqdained 
of,  affinned. — [BrvwiCi  Pari,  Cs.] 

M.  1726.  Scacc. 
Tbb  case  is,  that  the  plaintiff,  having  been  vicar  of  the  parish  church  of 
St.  Giles's  vrithout  Cripplegate,  London,  ever  ainoe  the  4th  of  April,  1717, 
did,  in  Trinity  term,  5  Geo,  1 .  exhibit  his  bill  in  this  court  against  the  ddfen- 
dant,  for  tithes  in  London,  after  the  rate  of  2#.  M.  per  jMHmd,  acooiding  to 
the  yearly  rent  of  their  houses,  by  virtue  of  thestatnte  ana  decree,  37  H.  8. 

Tlie  defendant.  Trespass,  vrae  on  the  4th  of  April,  and  has  ever  since  con- 
tinued, an  occupier  of  an  house  witiiin  that  part  of  the  said  pairidi  whidi'lBes 
within  London,  or  the  liberties  thereof,  of  the  yearH  vdue  of  12/. ;  '^^~**— ^ 
of  an  another,  of  16/.  per  wmum  5  and  Whitehall  of  two  boases,  foma  Apr! 
Iftie  4th  aforesaid,  till  Midsummer,  1715,  at  22/.  per  ammm. 
'  There  was  no  proof  in  this  case,  whedier  these  houses  were,  or  any  of  them 
was  in  lease  at  the  time  of  making  the  act  «*  not ;  nor  that  the  sum  of  2s.  M. 
in  the  pound  was  at  any  time  paid  according  to  the  value  of  the  houaes, 
ing  to  the  statute  and  decree  of  H.  8.    But, 

It  is  proved  by  some  of  the  pfauntiff  s  witnesses,  in  theii 
en  the  part  of  the  defendants,  that  ttti  the  timeef  the  present  vicar,  they 
heard  of  any  such  demand  as  2$,  9d.  perfomad  for  tithes  within  the 
parish. 

That 
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That  in  twa  mcieDt  tithe-books^  there  appear  charged  for  tithes  against  the 
names  of  the  then,  occupiers  of  Trespass's  house,  the  several  sums  of  5^.  aud 
4#*  4d,  and  2s,  6d.  so  charged;  which  said  sums  of  4s.  4d.  and  2s,  6d. 
are  proved  to  be  the  collector  s  hand  writing  -,  but  the  5  s.  is  of  another  hand 
writing ;  and  in  another  book,  the  several  sums  of  As,  Ad,  and  2s.  6d.  so 
charged,  and  proved  to  be.  the  collector's  handwriting;  but  no  customaiy 
sum,  mochtf^- or.  other  certain  sum  was  proved  to  have  been  ever  paid  than  as 
aforesaid. 

That  in  a  book,  commencing  in  1708,  and  ending  in  the  year  1713,  Bockett's 
boose  is  charged  Is.  6d.  and  Whitehall's  house  Is.  each. 

It  viras  proved  by  one  Sureties,  that  for  nine  years,  during  the  time  of  Bishop 
Fowler,  he  lived  in  Trespass's  house,  and  during  that  time  he  never  paid  more 
to  the  vicar  than  10^.  per  amtton,  viz.  2s.  6d.  per  quarter. 

The  question  is,  if  2s.  9d.  per  pound,  of  the  yearly  value  of  the  said  de- 
fendant's respective  houses,  be  due  for  tithes,  by  virtue  of  the  said  statute  and 
.  decree  of  the  37  H.  8.  or  not. 

For  the  plaintiff,  it  was  argued,  that  the  sum  of  2s.  9d.  in  the  pound  ought 
to  be  paid  by  the  decree  on  5ie  statute  of  37  H.  8.  cap.  12.  and  they  looked 
upon  that  statute  to  be  the  general  law  of  tithing  in  the  city ;  and  that  if  the 
defendants  could  not  set  up  a  modus,  or  composition^  whereby  it  appeared,  that 
they  paid  less,  that  this  rule  of  tithing  ought  to  take  place.  And  they  made 
several  o^ections  to  this  modiu  set  up  by  the  defendants  ;  as. 

First,  That  it  was  not  proved  to  be  time  out  of  mind ;  and  nothing  less  than 
an  immemorial  custom  ought  to  be  a  bar  against  a  common  right. 

Secondly,  It  was  not  set  out,  that  the  modus  was  paid  annually,  or  half-yearly ; 
and  if  the  particular  time  of  the  payment  of  a  moaus  be  not  set  out,  that  modus 
is  not  well  pleaded,  nor  is  it  a  good  bar ;  and  the  reason  is,  because  the  original 
agreement  must  be  certain,  that  the  person  may  know  when  and  what  to 
demand.  But  here  there  was  no  time  set  forth  in  this  modus,  and  therefore  it 
could  be  no  good  bar,  nor  was  the  modus  tendered  to  the  plaintiff. 

In  this  case  they  quoted  for  the  plaintiff  a  decree  in  the  16  Jac.  1 .  wherein 
the  court  had  decreed  2#.  9d.  in  the  pound ;  and  likewise  the  case  of  Sheffield 
and  Serjeant,  in  Mich.  1657  ;  and  likewise  the  case  of  Hwnfreoill  and  Plum" 
stead,  Trin.  27  Car.  2.  Grant  and  Cannon,  Mich.  5  W.  &  M.  Sir  Patience 
Ward  and  others  v.  Kidder,  5  W.  &  M.  Sayers  v.  Munford,  Mich.  6  W.  &  M. 
and  the  case  of  Townfy  and  Wiison,  7  Julii,  1705  ;  in  ail  which  cases,  the 
court  had  decreed  the  sum  of  2s.  9d,  per  pound,  according  to  the  said  statute 
and  decree. 

And  Mr.  Baron  Price,  who  was  of  opinion  for  the  plaintiff,  said,  the  statute 
was  thought  to  be  in  derogation  of  the  rights  of  the  clergy  -,  for  it  appears 
by  Linwood,  201,  and  by  Stow,  that  the  laity  used  to  pay  an  ludfipenny  in  the 
pound  to  the  clergy  upon  every  Sunday  and  holyday,  which  came  to  a  greater 
sum  than  2s.  9d.  viz.  3s.  5d.  per  pound. 

But  it  was  resolved  by  the  other  three  judges,  that  the  case  upon  this  statute 
was  not  like  a  modus;  for  the  decree  in  the  statute  is,  that  all  houses  within 
the  city  of  London  and  liberties,  shall  pay  2s.  9d.  for  every  2Qs.  rent ;  and 
then  comes  the  provision  in  the  18th  section. 

Provided  also,  and  it  is  agreed,  that  where  any  less  sum  than  2s.  9d.  in  20^. 
rent,  has  been  accustomed  to  be  paid  for  tithes,  that  then,  in  such  places,  the 
said  citizens  and  inhabitants  shall  pay  only  after  such  rate  as  has  been  ac- 
customed. 

Now  tbev  said  it  was  plain  by,the  statute  itself,  and  by  the  citation  before- 
mentioned  m  Linwood,  that  in  many  places  in  the  dty,  there  had  been  a  cus- 
tom to  pay  tithes  according  to  the  pound  rent  j  and  these  the  statute  never 
intended  to  alter  or  enlarge,  but  to  establish ;  for  the  statute  was  not  designed 
in  destruction  of  any  setU^  right  $  nay,  they  took  it  farther,  that  if  there  had 
been  a  payment  of  lesser  sums  by  agreement  between  the  parson  and  pa- 
rishioners, they  were  confirmed  by  the  statute ;  because  it  was  the  design  of 
^be  statute,  to  settle  such  customary  payments :  and  it  was  their  desi§^,  that 
VOL.  1.  3d 
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1722*        tbey  should  not  be  unrayelled  on  either  side ;  and  accordingly  snch  ciutomarjr 
DB«  BBHKBTT    payments  and  agreements  have  been  complied  with  ever  since  the  statute.  And, 
TBBPPA8  ThsLt  lesser  sums  have  been  paid  by  dmost  every  parishioner  to  tbe  parsoD, 

ABB  0THBB8.  and  thcrcwith  they  have  been  content.  And  although  several  decrees  have 
been  made  in  this  courts  for  payment  of  2^.  9d.  in  the  pound,  yet  no  cnstomary 
payments,  in  any  parish,  have  been  set  aside  or  broke  throngh ;  but  these 
matters  have  been  compounded  between  the  parties,  and  the  manner  of  tithing 
has  continued  the  same  in  each  parish,  except  in  such  parisljies  as  are  other- 
wise regulated  by  the  statute  22  Car.  2.  c.  15. 

They  said,  that  the  18th  proviso  was  a  perfect  exception  of  all  those  that 
had  paid  lesser  sums  out  of  the  decree ;  and  therefore  this  could  not  be  urged 
as  a  modus,  or  set  up  in  bar  of  tithes :  for  tithes  were  originally  dne,  and 
therefore  the  bar  must  be  complete ;  but  there  are  no  tithes  of  houses  due  of 
common  right ;  for  they  are  none  of  those  things  that  renacare  in  annum  ;  and 
therefore  tibe  common  law  (which  followeth  the  Levitical  pattern)  did  not 
make  them  titheable  5  and  therefore  they  are  titheable  only  by  custom  cr 
agreement,  where  there  have  been  such  customs  and  agreements. 

The  new  rate  of  2s,  9d,  per  pound  was  super-induced  by  the  decree ;  and 
it  is  a  strange  thing  to  say  that  the  decree  was  in  prejudice  of  the  clergy,  when 
it  appears,  that  less  sums  are  now  constantly  paid  for  houses  in  the  city,  than 
ivhat  would  be  paid  if  they  were  rated  under  the  decree.  And  Ifaie,  it 
appears,  the  ancient  payments,  in  lieu  of  tithes  of  houses  in  London,  were 
somewhat  less  than  2s,  6d,  per  pound. 

But  it  plainly  appears,  that  before  the  dissolution  of  monasteries,  a  great 
deal  of  service  in  London  was  performed  by  the  regular  priests,  who  not  only 
said  their  masses,  but  visited  the  sick,  and  performed  offices  of  devotion  in 
many  parts  of  the  city.    And  when  they  were  extirpated,  this  duty  fell  upon 
the  parochial  clergy  -,  and  then  it  was  necessary  that  their  maintenance  should 
be  increased,  and  therefore  this  decree  was  made,  that  all  persons  should  pay 
the  received  rents  from  houses,  (that  is)   where  there  had  been  accustomed 
payments,  the  tithes  were  to  continue  payable,  according  to  that  custom ;  and 
where  there  was  no  immemorial  custom,  yet  if  there  had  been  bv  agreement, 
&c.  a  payment  for  eight  years  past,  this,  according  to  the  frame  or  tbe  statute, 
is  to  be  looked  upon  as  a  customary  payment ;  for  the  divisions  and  severances 
of  the  houses,  wharfs,  and  warehouses,  were  to  be  as  they  had  been  for  eight 
years  past.     So  that  the  construction  seems  to  be,  that  if  there  had  been  an 
agreement  to  pay  tithes  for  eight  years  past,  they  were  accustomed  payments 
within  the  statute  :  and  this  will  form  an  uniform  notion,  that  if  there  were 
tithes,  by  custom  or  by  agreement,  for  eight  years  past,  they  are  within  tbe 
ISih  proviso  of  that  statute. 

But  where  there  were  no  such  accustomed  payments,  there  the  statute  b 
introdnctive  of  a  new  law,  and  la3rB  the  charge  upon  all  others  to  pay  2s.  9dL 
in  the  pound. 

As  to  the  objection,  that  there  was  no  particular  time  of  payment  alleged. 
Baron  Page  said,  that  the  statute,  by  the  11th  proviso,  had  appointed  the 
payment  of  tithes  quarterly,  and  therefore  it  need  not  be  set  out  in  the  bill  as 
the  authorized  payment. 

But  it  seems  doubtful  whether  that  proviso  extends  any  further  than  to  the 
2s.  9d,  mentioned  in  the  decree,  and  not  to  the  accustomed  payments,  men- 
tioned in  the  18th  section  of  the  act. 

But  in  this  all  the  three  judges  agreed,  that  they  were  not  obliged  to  set  up 
these  customary  payments,  as  moduses,  in  bar  c/ tithes  $  for  these  customaiy  pay- 
ments are  exemptions  out  of  the  decree ;  and  therefore,  in  what  manner  soever 
they  have  been  paid,  if  there  have  been  a  customary  payment  since  the  statute, 
of  a  lesser  sym,  they  cannot  be  bound  by  decree,  to  pay  2s,  9d.  per  pound. 

Now,  if  all  that  pay  less  sums  be  exempt  from  payment  under  the  decree, 
and  be  not  within  the  decree,  nor  within  the  obligation  of  the  statute^  we 
ought  to  try  whether  there  be  such  accustomed  payments  or  not  5  espedallj 
since  in  this  case,  it  appeared  by  the  books  of  the  parson,  that  less  sums  weiff 
collected  i  ftud  it  could  not  have  been  presumed,  that  they  would  have  been 
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goMpcted  in  that  mMiiier^  if  they  had  not  been  the  old  accastomed  payments. 
'Fat  how  could  those  sums  have  come  into  the  par8on*8  books,  if  they  had  not 
lieen  the  old  accustomed  dues  ? 

And  th0  difference  of  the  payments  in  the  books  may  be  j'econci]ed>  by 
supposing  spme  of  them  to  be  quarterly^  some  half  yearly  payments. 

This  case  relates  to  the  inheritance,  and  the  inheritance  is  to  be  bound  by  our 
decree.  And  where  the  inheritance  is  charged,  merely  by  custom^  it  is  usual 
and  just,  if  the  parties  desire  it^  to  try  such  custom  at  law. 

Therefore  the  court  directed  an  issue  at  law,  to  try  whether  any  less  sum, 
than  afier  the  rate  of  two  shillings  and  nine-pence  in  the  twenty  shillings  rent, 
had  been  accustomed  to  be  paid  by  the  deifendants  for  tithes,  and  wluit  such 
sum  was. 

In  this  case  were  quoted  2  Inst.  660.  Noy»  130.  Hard.  116.  Watson,  387 
ftp  399.  Cro.  Car.  596.  Yelv.  31.  Moor,  912.  11  Co.  15.  Grant's  case. 

From  this  decree  the  plaintiff  appealed  to  the  House  of  Lords^  where  the 
the  decree  was  (Disseniiente  clero)  justly  affirmed. — [GUb.'] 

An  issue  was  directed  in  this  cause,  to  try  whether  there  had  been  any  yaria- 
tion  in  the  payment  of  tithes^  or  sums  of  money  in  lieu  of  them,  for  houses  in 
London,  according  to  ^he  statute  37  Hen.  8.  It  was  now  inored,  that  the 
plaintiff  should  produce  at  the  trial  the  books  of  the  former  rectors :  and  al- 
though it  was  objected  that  these  were  properly  private  books,  and  the  plaintiffs 
own  evidence,  yet  as  they  had  before  been  produced  at  the  hearing  of  the  cause, 
and  as  the  issue  to  be  tried  is  to  inform  the  conscience  of  the  court,  the  Jury 
ought  to  have  all  the  light  the  court  can  give  them :  So  per  curiam,  the  plain- 
tiff was  ordered  to  produce  these  books  at  the  trial. — [B»fi5.] 
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H.  9  Geo.    3cacc. 
Bate  V.  Hodges.    [Bunb.  125.]    2  Wood,  210.    2  Gw.  645. 

iILL  by  the  rector  of  Wareham,  in  the  county  of  Kent,  for  tithes ;  the 
^  defendant  insists  upon  this  modus,  viz.  one  shilling  per  acre  for  marsh  land, 
four-pence  per  acre  for  upland,  payable  at  Michaelmas,  for  hay  and  all  small 
tithes  within  the  parish  (except  hops.)  Nota,  It  vras  admitted,  if  this  modus 
had  been  for  tithe-hay  only,  or  the  tithe  arising  on  the  land,  the  one  shilling 
had  been  too  rank,  iaron  Price  was  of  opinion  this  was  (as  laid)  a  void 
tnodus  ;  Page  and  Gilbsbt^  Barons,  that  it  was  good,  and  decreed  accordingly 
for  the  defendant.  Against  the  tmnhts  was  cited  Cro.  Eliz.  139.  Bwy  and 
Grascomb  and  Jeffryes,  17Novem.  1687  -,  Gardiner  and  Wkkford,  1704. — For 
the  modus  Smbltbb  and  Bridobs,  Hil.  1 694. 

This  cause  of  Baie  v.  Hodges,  was  reheard  November  23,  1724,  before 
Etbb,  Ch.  B.  and  Pbicb,  Paob,  and  Gilbbbt^  Barons,  and  the  decree  was  re- 
versed, dubittfffte  Gilbbbt. 

Nota,  After  this  upon  a  new  bill  and  cross-bUl,  the  several  objections  to  the 
manner  of  laying  the  modus  were  cured,  and  it  was  allowed  to  be  good  at  last. 
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TuHy  v.  Kilmr.    [Bunb.  1£6.]  2  Wood,  1208.  2  Gw.  644. 

BILL  by  the  rector  of  Aldingham  in  the  county  palatine  of  Lancaster,  for  A  madia  that 
the  tithes  of  ley  g^und  formerly  used  as  arable,  but  since  converted  the  occupiers  of 
into  hay  ground :  the  defendant  msisted  upon  this  modus,  that  the  occupiers  of  ^j^^^^  ii 
ancient  tenements  within  particular  viUs^  or  town^ips  (expressed)  within  the  parish  should 
said  parish,  with  their  own  carts^  carriages  and  horses,  led  and  carried,  and  each  carry  a 
ought  to  lead  and  carry  a  cart-load  of  *  peat  and  tnif,  from  Ulverstone  Moss  to  cart-load  of 
|he  parsonage  house,  for  the  use  of  the  parson  and  rector^  his  farmer  or  deputy,  ^^^  ^J^^  P*f' 

on  discharge  of  the 
Jlithei  of  hemp,  flax  and  hay  arising  oo  tach  tenements  is  void,  for  a  cart-load  is  too  onoertaiu,  aiid  no  right  of 
turbary  alleged  in  the  parsoitige  boose  or  ancient  tenements. 

3i>9 
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on  such  a  day^  or  within  the  space  of  erery  two  yean^  as  they  hsive'  or  shodld  re^ 
quire  the  same,  in  full  discharge  of  all  the  tithe  of  hemp,  flax  and  hay  growing 
or  arising  on  the  said  ancient  tenement.  This  was  held  to  be  a  vmd  wudmg  by 
three  barons  (absente  Lord  Chief  Baron  Mortacub)  j  for  a  cart-load  is  toonn- 
certain,  it  may  be  drawn  by  two  or  six  h<Nrses  ;  and  there  is  no  right  of  turbary 
alleged  in  the  parsonage  house,  or  in  the  defendant's  ancient  tenements.  Sir 
Constantme  P&pps,  Mr.  tVard,  and  Mr.  Broom  oE  counsel  for  the  plaintiff; 
Serjeant  Cheshyrc,  Mr.  Faxakerley,  and  Mr.  Booik,  for  the  defendant. 

H.  9  Geo.     Scacc. 
Uoyd  V.  Machoorth.  [1  Bunb.  125.]  2  Gw.  6At5. 

Timber  shall  be  "I^ILL  for  tithe-wood ;  the  defendant  insists  that  it  was  timber,  but  does  not 
pratuin^to  be  M3  ^  tijg^  \i  ^^  above  twenty  years  growth.  Per  cvriam,  we  will  presume 
^ean  '^wS  ^^^>^  ^  ^  above  twenty  years  growth^  unless  the  plaintiff  proves  the  contmy. 
aoiest  the  oootnry  be  proved. 

E.  9  Geo.     Scacc. 
Evam  Y.  Newell,     [Bunb.  128.]   2  Wood,  212.    2  Gw.  645. 


BlUlf  for  all  the  tithe-wood  of  -all  extra-parochial  lands  within  the  forest  of 
Dean,  by  virtue  of  a  grant  from  King  Edward  I.  of  all  tithes  issaiiig  de 


Assart  means 
lands  smbbed 

up  ud  made  fit  Qg^Qjiig  within  the  forest  de  naoo  a$$artatu  et  assartandis  ;  but  by  the  proo6  it 

H^  appeared,  that  these  lands  never  were  grubbed  up,  but  were  always  wood4aiids, 

and  no  tithes  ever  paid. 

Nota,  The  debate  in  this  case  was  principally  upon  the  meaning  of  the 

word  auart,{\)  and  per  curiam,  it  is  only  such  lands  as  have  been  grubbed  op 

and  made  fit  for  tillage ;  and  the  bill  was  dismissed.     Sir  Constamime  Pkipps  m 

the  plaintiff  3  Mr.  Boo^^  and  Mr.  1Vard(2)  for  the  defendant. 


(l)  Spelman,  verb,  assart    Man  wood  c.  9.  (2)  Mr.  Ward  said  the  word  assart  waa  dc- 

Stau  4  £dw.  1.    Extenta  Maner*.  Register.      rived  either  from  exarando  or osirreiufoJICnicr'. 
Du  Fresiie,  verb,  assart.   Blunt's  Diet.  verb, 
assart    Jacob's  Diet.  verb,  assart 

E.  9  Geo.     Scacc.     Burwell  v.  Coates.    [Bunb.  129>]  ^  Gw.  646. 

Quen,  whe-  1^^^  ^7  ^^  plaintiff  as  lessee  of  the  impropriate  rectory  of  Normanby^  in 
t^r  ^'^^  -Lf  the  county  of  Lincoln,  under  the  Dean  and  Chapter  of  Lincoln,  for  tidie- 

cnccTbetwe^  a  ^7 '  ^  ^^  insbted  upon  for  the  defendant,  that  the  plaintiff  (being  a  lay  im- 
lay  and  a  spirit-  priator)  had  not  set  forth  a  sufficient  title ;  and  upon  that  the  long-oontrovoted 
ual  person  as  to  question,  whether  there  was  any  difference  between  a  lay  and  a  spiritual  person 
the  title  to  be  (claiming  tithes)  was  revived :  But  it  was  not  now  determined ;  for,  per 
*t^'  ^^^  dth  curiam,  the  title  was  well  enough  set  forth  in  the  present  case. 
^^MMha  of  four  ^^  defendant  insisted  upon  a  modus  of  four  shillings  payable  at  Easter, 
shillings  at  East-  in  U^u  of  tithe  hay  arising  on  his  farm  and  other  lands  particulariy  set  forth : 
er,  p:nfable  in  But  per  curiam.  This  is  a  void  modus,  because  it  may  introduce  fiand ;  for  if  a 
^  ^^^t'^S  farmer  should  turn  all  his  arable  land  into  meadow,  he  would  be  dischaiged  cf 
aUowedir  ^^  whole  for  four  shillings ;  besides  it  is  too  uncertain,  it  not  being  certain 

what  a  farm  consists  of.    Mr.  IVard  and  Mr.  Brown  fi>r  the  defendtant ;  Sir 

Constantine  Pkipps  for  the  plaintiff. 

M.  9  Geo.    B.  R. 
The  King  v.  Inhabitants  of  Lambeth.     [I  Str.  525.     11  Mod.  375.] 

8  Mod.  61 .    Fortesc.  318. 

bi^t^Kd?^'^  ^TWE  parson  lets  his  tithes  to  farm ;  and  the  farmer  agrees  with  the  tenant  of 
tbe^poo?Lrate  .  ^^  Itokd,  that  in  consideration  of  his  paying  so  much,  he  shall  retain  the 
on  his  tithes,  as  ^^^^e,  and  gather  in  the  whole  cn^  without  dividbg :  and  which  of  the  two  is 

the  occnpier 

thereof,  although  he  hu  agreed  ydOi  the  tenant  that  he  shall  retain  them. 


TBX    XIVG 
V. 
IVBIBITANTS 
or  LAMBETH, 
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chargeable  to  the  poor  a  rate  as  occupier  of  the  tithes  was  the  question.  And.  1723. 
the  sessions  discharge  the  lessee  of  the  parson,  and  tax  the  tenant  of  the  land. 
Et  jjter  curiam,  The  order  must  be  quashed.  The  farmer  of  the  tithes  is  primd 
focie  liable  to  the  poors  rate,  and  therefore,  unless  he  can  throw  that  charge 
oyer  upon  another,  the  tax  must  be  made  upon  him.  The  tenant  of  the  land 
in  this  case  can  nerer  be  said  to  be  the  occupier  of  the  tithes  $  for  he  is  either  a 
person  who  buys  the  tithes,  or  else  he  is  to  be  taken  as  only  excused  from  pay- 
ing any ;  and  nobody  can  say  but  that  though  the  parson  thinks  fit  to  excuse 
a  parishioner,  he  win  still  remain  in  point  of  law  the  occupier  of  the  tithes. 
This  agreement  being  only  by  parol,  cannot  enure  as  an  under-lease  of  a  thing 
that  lies  only  in  grant.  Suppose  it  was  the  case  of  underwoods,  which  are  sold 
standing,  and  the  vendee  grubs  them  up  ;  can  it  be  imagined,  that  makes  him 
the  occupier  ?  or  suppose  the  tenant  sells  the  whole  crop  standing,  will  that 
make  him  less  the  occupier  of  the  land  ?  If  it  should,  it  would  be  impossible 
for  the  officers  of  the  parish  to  know  whom  to  charge.  We  must  take  this 
tenant  of  the  land  to  be  like  any  other  buyer  of  the  tithes,  since  he  has  no  more 
title  to  them  than  any  stranger  whatsoever :  and  when  the  parson  or  his  farmer 
receives  a  sum  of  money  in  lieu  of  tithe,  that  is  in  law  a  receipt  of  tithe, 
with  this  only  diflPerence,  that  it  is  not  tithe  in  kind.  In  the  case  of  a  compo- 
sition (as  this  is)  or  a  modus,  it  was  never  thought  but  that  the  parson  was 
chargeable  as  occupier  of  the  tithe ;  therefore  there  being  no  colour  to  charge 
ihe  tenant  of  the  land,  the  order  of  sessions  must  be  quashed. — [5/ra.] 

REEVES  moved  to  show  cause  why  an  order  for  confirming  a  poor's  rate 
should  not  be  quashed.  The  rector  granted  a  lease  of  the  titibes  to  J.  S  at  a 
certain  rent;  J.  S.  for  a  certain  consideration,  covenanted  with  the  occupiers  of 
the  lands  in  the  parishes  severally,  that  they  should  keep  and  retain  the  tithes  to 
their  own  use.  The  question  is  who  shall  be  rated  for  these  tithes  >  They  may 
lay  a  two-fold  rate,  according  to  the  substance,  or  as  occupiers  of  lands,  tithes, 
&c. :  the  last  must^be  upon  the  tenant,  not  the  landlord ;  then  the  rate  for  these 
tithes  must  be  paid  by  the  persons  receiving  the  profits  of  the  tithes.  All  agree, 
that  those  who  rent  the  nine  parts  must  be  rated  for  them  ^  and  why  not  those 
who  rent  the  tenth  part  or  titne?  The  act  appoints  the  rate  to  be  made  upon 
the  occupiers  of  both.  The  thing  in  substance  that  should  have  been  set  out,  the 
retainer  takes  3  therefore  he  is  occupier.  The  tithes  remain  not  extinguished, 
notwithstanding  unity  of  possession. 

Dameily  contrd.  It  returns  to  this  question.  Who  is  the  occupier  ?  The  lessee 
is  the  person  who  takes  the  profits,  and  whoever  takes  the  profits  is  the  occu- 
pier. To  say  the  retainer  is  the  occupier  because  he  has  the  com ;  they  may 
as  well  say  the  baker  and  brewer  are,  for  they  have  the  com. 

Reeves,  in  reply.  The  act  puts  lands  and  tithes  upon  one  footing,  and  the 
latter  is  considered  as  one-tenth  of  the  former :  and  he  who  receives  the  profits 
of  the  land  is  the  occupier  of  the  tithes  3  he  who  receives  the  tithes  and  puts 
them  into  his  bams,  is  occupier,  whether  he  has  them  by  contract  or  other* 
wise. 

Pratt,  Ch.  J.  No  doubt  but  somebody  must  be  rated  in  respect  of  the  tithes. 
The  only  question  is.  Who  is  occupier?  And  I  think  the  farmer  of  the  rector 
is  so,  prima  facie:  but  he  has  made  a  contract  with  the  farmers  of  the  land, 
for  which  he  is  to  have  (as  we  must  intend)  the  value.  They  do  not  know 
what  the  retainer  makes  of  it.  Shall  he  be  rated  to  the  whole  when  he  has 
.paid  the  value  for  it?  The  farmer  of  the  land  pays,  because  he  takes  the  land 
subject  to  it :  there  is  no  harm  done  if  the  farmer  of  tithes  (who  takes  them 
subject  to  the  rate  as  farmer  of  land)  be  rated  for  them :  whether  he  sells  them 
after  they  are  set  out  or  before,  is  the  same  thing  as  to  that  3  the  profits  and 
value  are  in  him,  and  he  receives  them. 

PowTS,  J.  of  the  same  opinion. 

Etbe,  J.  The  question  is.  Who  is  occupier  ?  I  think  the  finrmer  still  con- 
tinues occupier :  I  should  think  otherwise  if  retainers  were  under-lessees  $  but 
the  fanner  of  tithes  sells  them  to  the  farmers  of  the  land,  and  it  is  in  nature  of 
such  to  them.  2  Co.  137.  He  agrees,  by  paiol,  that  fior  so  much  they  shall  retain 

them; 
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]  723.  them ;  this  does  noi.  put  the  lessee  OQt  of  poesesdon  of  the  tithes  $  he  is  ocoi^ 

THBviNo  pier  stilly  and  only  sells  them. 

^*  FoiiTKflcuB^  J.  of  the  sameo]»nioD. — [1  Mod,"] 

iwHABiTAHTs       jj^^  ^^^  qusshcd  the  order  of  sessions. 


OP  limbxth; 


Tr.  9  Geo.  Scacc.    Reignohb  v.  VifKent.  [Bunb.  133.] 


The  usual  time    'DILL  for  tithe  {intar  oT,  of  Lunhs)  ;  the  defendant  insists  that  it  was  c 
for  tithing  lambs  X>  tomary  to  tithe  their  lamhs  at  St.  Mark's  day  (25th  of  April)  :  But  for 
is  when  they       y^^  plaintiflF  it  was  said,  that  hy  the  defendant's  own  proofe  it  appears,  thtf 
2c  dam.''^  **"   generally  then  are  but  three  weeks  old,  and  cannot  live  without  the  dam  ;  bol 
it  is  usual  to  tithe  them  not  until  August,  and  sometimes  not  until  Midiael- 
mas  i  hut  the  general  rule  is  to  tithe  them  when  they  are  capable  of  Vniag 
without  the  dam.    And  per  curiam,  the  custom  insisted  upon  by  the  defend- 
ant is  unreasonable ;  and  decreed  for  the  plaintiff. 

M.  10  Geo.  Scacc. 
Lambert  v.  Cumming.    [Bunb.  138.    Decree  Book.]     2  Wood,  215. 

2Gw.647.    3  Gw.  1017. 

A  defendant  'DILL  for  tithes  in  the  parish  of  Warton,  in  the  county  of  Lancaster;  the 

insisted  upon  an  X#  defendant  insists  upon  an  exemption  for  his  estate  called  Hilder&too,  and 

M^Mtate  caUed  ^^^  ^^  right  of  common  sans  number  in  Yealand,  which  estate  was  parcel  of 

Uilderstone,  ^he  abbey  of  Cockersand,  one  of  the  greater  abbeys  3  which  exemption  was 

and  a  right  of  proved  :  But  it  was  objected  for  the  plaintiff,  that  the  common  is  only  a  profit 

common  sons  apprendre  out  of  other  land,  and  an  exemption  cannot  arise  for  an  appendancy 

!^i^^h^  h^'  ^^  ^^  appurtenancy.    But,  per  curiam,  we  will  make  no  distinction  between  the 

estote  wu  pai^  common  and  the  estate  -,  and  decreed  for  the  defendant.  [Ban^wy.] 

eel  of  one  of  the 

greater  abbeys ;  Whbbeas,  Josiah  Lambert,  gentleman,  did,  in  Michaelmas  term  in  the 
and  although  it  seventeenth  year  of  his  present  Majesty's  reign,  exhibit  his  English  bill  oC 
was  objected  complaint  in  this  court,  against  Edward  Cummin  and  odier  defendants,  there- 
was  onw'a  pro^  ^7  setting  forth,  that  the  dean  and  chapter  of  Worcester,  by  indencnre  of  lease. 
Jit  apin-endre  dated  1 2th  of  September,  1712,  demised  to  the  plaintiff  for  tiie  term  of  twenty- 
out  of  other  one  years,  all  tithes,  great  and  small,  of  all  sorts,  oii  the  rectory  and  parson^e 
land,  and  an  ex-  ©f  Warton,  in  the  county  of  Lancaster.  That  the  defendant  had  for  ftve  years 
^t^ariM  for  w  ^^  ^"^  P^^'  ^^^"  titheable  matters  growing  on  the  lands  they  held  in  the 
appendencYor  ^^  parish,  and  offerings,  oblations,  and  other  dues  to  which  the  plaintiff  had 
an  appurtenan-  right,  which  they  refused  to  pay  or  satisfy  5  that  the  said  defendant  Cummin 
c^,  the  exenp-  and  his  mother  had,  in  those  years,  several  quantities  of  com  and  hay  and 
^on  was  allow-   other  titheable  matters,  on  the  lands  they  held  in  the  said  parish,  which  they 

pretended  were  ancient  glebe-lands,  and  therefore  exempt  from  paying  tithes  in 
kind  ;  that  they  had  aho  depastured  many  sheep  and  other  cattle,  and  on  the 
same  pretence  refused  to  pay  tithe-lamb  and  wool,  and  endeavoured  to  bring 
other  grounds  for  which  there  was  no  pretence  under  the  privilege  of  such  ex- 
emption. And  the  bill  charged  that  the  defendant's  laoids  were  under  no  l^al 
protection,  and  that  they  fraudulently  fed  their  sheep  sometimes  on  one  gronnd 
and  sometimes  on  another,  to  deprive  the  plaintiff  ot  tithes  in  kind  or  any  pro- 
portionable recompense  for  the  time  the  cattle  depastured  on  the  groand  for 
which  they  claimed  no  exemption  ^  that  the  defendants  fed  their  sheep  and 
other  oiUtle  on  Yealand  Common  in  the  said  rectory,  Imd  had  sown  several 
parcels  of  common  or  moss  near  their  estate  at  Moss-si^  with  com  and  gmn, 
for  which  they  refused  to  pay  tithes,  or  to  discover  Ufa  parCicabrs  or  value  of 
any  of  the  premises,  or  the  value  of  any  proportionable  tithes  for  the  saame,  and 
refused  to  pay  Easter  dues,  oblations,  and  obventions,  for  any  part  of  the  seven 
years  the  plaintiff  had  possessed  the  same  premises.  Hier^ore,  that  the  said 
defendants  might  answer  the  premises,  and  that  the  plaintiff  might  be  relieved, 
was  the  scope  of  the  plaintiff*s  bill.  To  which  said  bfll  the  defendant  C^unmki, 
beijig  duly  served  vrith  process  of  this  court,  appeared  to  answer,  and  by  Ms 
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answer  md,  he  knew  not  that  the  plaintiff  was  entitled  to  the  tithes  of  the  said 
rectory^  and  oonfessed  he  was^  during  the  time  in  the  bill  mentioned,  owner 
and  occupier  of  an  estate  called  Hilderstone,  in  the  said  rectory  of  Warton^ 
consisting  of  one  messuage,  and  gardens^  and  orchards,  and  one  inclosure  oJF 
arable  and  meadow  ground,  called  the  croft,  containing  by  estimation  ten  acres, 
and  one  other  inclosure  adjoining  thereto  called  the  Great  Parrock,  containing  by 
estimation  one  acre,  and  another  inclosure  adjoining  called  the  Cow  Close,  con- 
taining by  estimation  two  acres,  and  one  other  inclosure  called  the  Liesser  Far- 
rock  adjoining  to  the  said  Cow  Close  containing  by  estimation  half  an  acre,  and 
one  other  inclosure  adjoining  to  the  said  Cow  Close  called  the  Head  Close,  and 
also  a  parcel  of  barren  heath  or  moss  ground  adjoining  the  said  indosures,  con- 
taining by  estimation  sixteen  acres,  all  which  messuageis,  lands,  and  premises, 
with  the  appurtenances  {ititer  aUa),  by  letters-patent,  dated  23d  of  March, 
36  Hen.  8.  were  granted  to  Jon.  Braddul,  his  heirs,  and  assigns  for  ever,  under 
which  letters-patent  the  defettdant  claimed  the  same,  and  said  he  was  credibly 
ijdformed  by  divers  ancient  persons  well  acqiiainted  with  the  said  rectory  o£ 
Warton,  that  no  impropriator  or  lessee  thereof  was  intitled  or  ever  took  or  re- 
ceived any  tithes  in  kind,  or  in  lieu  thereof  for  any  titheable  matters  or  things 
that  did  arise  and  happen  in  the  said  estate.    And  the  defendant  insisted  that 
the  same  was  parcel  or  the  dissolved  Abbey  of  Cockersand,  in  the  county  pala- 
tine of  Liancaster,  which  was  one  of  the  great  monasteries,  and  came  to  the 
crown  by  statute  3 1  Hen.  8.  and  was  held  and  enjoyed  sJways  and  at  the 
time  of  the  dissolution  by  the  abbot  and  (convent  of  Cockersand  aforesaid 
freed  and  discharged  from  the  payment  of  any  tithes  in  kind,  or  any  rate 
modus,  or  composition  in  lieu  thereof,  ^d  had  been  so  enjoyed  ever  since  the 
dissolution  of  the  said  monastery  and  convent  by  the  persons  claiming  under 
the  crown^  and  said  he  believed  the  plaintiff  or  any  former  lessee  of  the  said 
rectory,  never  before   this  suit,  pretended  to  demand  any  tithes  of  the  said 
estate,  and  be  was  advised  such  exemption  was  not  lost  by  the  dbsolution  of 
the  abbey,  but  a  privilege  continued  by  virtue  of  the  statute  of  dissolution  or 
otherwise,  and  that  as  owner  and  occupier  he  ought  to  have  advantage  of  such 
discharge,  and  said  he  and  his  predecessors  had  enjoyed  the  said  estate  above 
a  hundred  years  discharged  from  tithes  or  any  thing  in  lieu  thereof.    And  he 
was  informed  the  said  abbot  and  convent  did,  before  the  said  dissolution,  h(dd  and 
enjoy,  by  virtue  of  the  said  lands,  a  right  of  common,  called  Yealand  Common, 
which,  ever  since  the  dissolution,  had  been  enjoyed  by  the  owner  of  the  said 
abbey-lands,  exempt  from  the  pajrment  of  the  tithes  or  any  thing  in  lieu  thereof. 
And  that  he  and  his  ancestors,  by  virtue  of  their  estate  aforesaid,  had  enjoyed, 
time  out  of  mind,  a  right  of  common  on  the  said  Yealand  Common  :  and  that 
the  said  right  of  conunon  was  appurtenant  to  the  said  estate,  and  so  had  always 
been  exempt  as  aforesaid,  and  insisted  that  the  benefit  arising  by  the. said  right 
of  common  ought  likewise  to  be  exempt  from  payment  of  tithes  5  and  that  no 
tithes  for  the  same  were  ever  had  or  demanded  but  by  the  plaintiff.    But  the 
said  defendant  admitted  that,  during  the  time^in  the  said  bill  mentioned/ he 
held  and  occupied  fonr  acres  and  a  half  of  other  land  in  the  said  rectory,  not 
included  in  the  said  abbey-lands,  for  which  he  claimed  no  particular  exemption 
from  tithes;  and  that  he  sowed  the  same  in  1716  and  1717  with  oats  and 
barley,  for  the  tithes  whereof  the  plaintiff  received  satisfaction  by  virtue  of  a 
warrant  from  two  justices  of  the  peace,  as  also  for  all  other  titheable  matters 
arising  thereon,  and  the  rest  of  the  time  he  had  no  barley  or  oats  or  other  grain 
growing  on  the  said  four  acres  and  a  half,  but  depastured  the  same  with  plough 
oxen  and  working  horses  used  for  the  benefit  of  the  said  land,  for  which  he 
was  advised  no  tithes  were  due,  and  denied  that  he  pretended  his  lands  were 
^lebe-lands  and  exempt,  but  said  that  the  abbey-lands  were,  and  likewise  de- 
nied that  he  drove  his  cattle  or  ewes  from  the  said  lands  not  exempt  to  them 
that  were,  to  defraud  the  plaintiff  of  his  tithe  ;   and  denied  combinatioui  and 
concluded  with  the  eeneral  traverse.    To  which  answer  the  plaintiff  replied, 
and  the  defendant  rejoined,  and  divers  witnesses  were  examined  on  either  side, 
and  the  depositions  being  duly  published,  and  the  cause  put  into  the  paper  of 
«aiise««  came  on  this  21st  day  of  November,  in  the  Exchequer  Chamber,  at 

Westmin- 
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WestmiD«ter,  before  the  Honoarable  Robbbt  Pbicb,  esquire^  Sir  FftARCis  Pacs/ 
knight,  aad  Jeffrey  Gilbert,  esquire,  three  of  the  barons  of  thit  court  j 
whereupon  on  opening  the  plaintiff's  bill,  by  Mr.  Bootle,  of  coanad  for  tbe 
plaintiff,  and  of  the  defendant's  answer  by  Mr.  Wearg,  of  counsel  for  the  ^- 
fendant,  and  hearing  Mr.  Ward  with  the  said  Mr.  Bootle,  of  connsd  for  the  plain* 
tiff,  and  of  Mr.  Serjeant  PengeUy,  Mr.  Brown,  and  the  said  Mr.  Wearg,  of 
counsel  with  the  said  defendant,  and  on  reading  of  a  surrender  of  the  abbot  of 
the  abbey  of  Cockersand,  in  the  county  of  Lancaster,  to  the  crown  in  the  thir- 
teenth year  of  the  reign  of  King  Henry  VIII.  being  a  record  out  of  the  ang- 
mentation  office,  and  of  another  record  of  the  rolls  of  letters-patent  from  the 
crown  to  John  Breedyll,  dated  23d  March,  36  H.  8.  and  the  minister's  accoonts 
of  38  H.  8.  being  a  record  out  of  the  augmentation  office,  whereby  it  speared 
that  the  said  abbey  of  Cockersand  was  one  of  the  great  monasteries,  and  id  the 
proofs  taken  in  the  cause,  and  on  hearing  of  what  was  insisted  on  by  the  ooimsd 
on  either  side,  the  court  declared  that  the  defendant's  estate  called  Hildersbme, 
and  the  lands  thereto  belonging,  insisted  on  by  the  defendant  in  his  answer  Co  he 
discharged  from  the  payment  of  any  manner  of  tith^,  were  exempt  fiom  any 
manner  of  tithes,  and  that  the  right  of  common  upon  Yealand  Common  was 
appurtenant  to  the  estate  called  Hilderstone,  and  was  therefore  likewise  exempt 
from  payment  of  tithes.   And  it  is  therefore  this  day  ordered,  adjudged,  and  de- 
creed by  the  court,  that  as  to  the  defendant's  estate  called  Hildezatone,  and  the 
land  and  right  of  common  thereto,  declared  by  the  court  to  be  exempt  fixHn  the 
payment  of  any  manner  of  tithes  as  aforesaid,  the  plaintiff's  bill  shall  he  and  it 
IS  hereby  dismissed  out  of  this  court,  with  costs  or  this  suit  to  be  taxed  by  the 
deputy  of  his  Majesty's  remembrancer  of  this  court    And  it  is  further  ordered, 
adjudged,  and  decreed  by  the  court,  that  the  defendant  shall  come  to  an  ac« 
eount  with  the  plaintiff  for  such  Easter  offerings  and  other  titheable  matten 
and  things  which  the  said  defendant  had  arising  and  growing  on  bis  said  farm 
and  lands  within  the  said  rectory  and  parsonage  of  Warton,  and  the  tltheaibk 
places  thereof  not  exempt  from  payment  of  tithes  during  such  part  of  the  time 
py  the  said  bill  charged  and  required  as  the  plaintiff  had  received  no  satisfac^ 
tion :  the  taking  of  which  said  account  is  hereby  referred  to  the  said  depnty-ie* 
membrancer.    And  for  the  better  stating  and  taking  of  the  aocoont  the  said 
deputy  is  to  be  armed  with  a  commission  for  the  examination  of  witnesses 
touching  the  said  accounts  and  of  the  value  of  the  said  tithes,  and  a  commis- 
sion is  to  issue  into  the  county  for  that  purpose  if  need  shall  require ;  and  die 
said  deputy  is  to  make  to  ail  parties  ah  just  allowances,  and  to   make  his 
report  herein  to  the  court  with  all  convenient  speed,  and  this  cause  is  to  be 
continued  in  the  paper  of  causes,  to  be  further  heard  oo  the  coming  in  of 
the  said  report,  when  this  court  ^riU  make  such  fiirther  order  heran  as  shall  he 
just.— [Decree  BookJ] 


Where  two  de- 
fendants were 
saed  for  tithes, 
and  one  made 
default,  and  a 
decree  passed 
against  the 
other  with  the 
whole  costs,  he 
was  left  to  get 
his  contribotion 
from  the  other 
as  he  could. 


M.  lOGecK  Scacc. 
Lhyd  v.  Mackworth.    [Bunb.  138.]  2  Gw.  646. 

BILL  for  tithes  against  two ;  the  defendants  answer  separately,  and  diere 
were  separate  examinations ;  one  defendant  made  default,  and  there  was 
now  a  decree  against  the  other  with  the  whole  costs  5  and  the  court  woold  not 
distinguish  as  to  the  costs  between  the  two  defendants,  but  left  Mac^woitli  to 
get  his  contribution  from  the  other  as  he  could.  But  noia,  this,  as  it  seems,  can 
only  beby  bill.(l) 

(1)  It  appears  from  the  Decree  Book  that 
this  case  is  so  mistated  as  to  be  of  no  authori- 
ty 3  both  the  de&ndants  appeared  at  the  hear- 


ing, and  the  decree  was  that 

the  sum  due  from  him,  with  costs  to  be  tas^ 


M.  10 
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M.  10  Geo.  Scac€.  1723. 

Boys  V.  EllU.    [Bunb.  139.]    2  Gw.  647.  v-^v^^ 

IN  a  bill  for  tithes,  a  question  arose  whether  there  was  fraud  in  tithing  lambs,  ^^^^^^  sheep 
on  this  case :  The  ewes  were  kept  by  the  defendant  in  the  parish  of  Driffield,  ^y^^  ^^^  ^^^ 
in  the  county  of  York  (where  the  demand  lay)  all  the  year,  until  Christmas,  ^ady  to  drop 
when  they  were  ready  to  drop  their  lambs,  and  then  were  remoyed  into  the  their  lambs  to 
parish  of  Skem  (where  there  was  a  small  modus  only  for  lambs)  and  there  kept  uiother  parish 
till  Lady-day  for  conyenience  of  forage^  as  insisted  upon  by  the  defendant,  and  fof^nveiuenoc 
at  Lady-day  weie  brought  back  to  Driffield.    NoiOy  There  was  no  demand  of  „  Jq^^  opon 
tithe  pro  raid,  and  qwBre  if  there  had,  if  it  could  be  decreed ;  for  the  tithe  of  by  the  defend- 
lambs  must  be  paid  where  they  fall,  and  is  not  a  divisible  thing  as  wool  is.  Nota,  ant,  the  court  of 
The  land  in  Skem  was  the  defendant's  own.    Per  curiam.  Here  is  not  a  suffi-  ***^'**'^^ 

cient  proof  of  fraud,  and  the  plaintiff's  bill  was  dismissed.  But  Pags  and  Gilbert,  u^.J°?!J!!?1. 
1         "i        «  /»        .■^.«*  j«  A    ^        ii%'"toaii  issue  to 

barops,  thought,  at  first,  it  might  be  proper  to  send  it  to  an  issue,  to  try  whether  |_  whether 

fraud  or  not  fraud,  and  whether  this  had  been  the  usual  method  of  the  defend-  fraud  or  not 

ant*s  course  of  husbandry ;  but,  afterwards  they  concurred  with  Baron  Price. 

M.  10  Geo.  Scacc. 
The  Bishop  of  London  and  Beaumont  v.  Nicholb.    [Bunb^  141.]  ^ 

2  Gw.  648. 

BILL  by  the  bishop  of  London  and  Beaumont,  as  sequestrator  during  the  Bill  for  tithes  bv 
incapacity  of  mind  of  Barefoot  the  present  incumbent,  for  tithe-wood  in  the  bishop  andi 
tiie  parish  of  Birchanger  in  the  county  ot  Essex :  The  defendant  demurs,  for.  ^^Jf^^^^^ 
that  it  does  not  appear,  that  either  of  the  plaintt£&  had  any  title ;  and  it  was  p«city  of 
insisted  upoaby  the  counsel  for  the  defendant,  that  (now,  since  the  division  of  mind  of  the 
parishes)  the  whole  right  to  tithe  was  Tested  in  the  rector,  and  the  bishop  had  incmnbeDtf  dis- 
nothing  to  do  with  the  right  (ever  since  the  statute  Hen.  8.  which  rektes  to  a  ^'^^^^^ 
vacancy)  but  only  to  take  care  that  the  cure  be  supplied,  and  the  profits  seques-  ||J^,„b«ntorhi8 
tered  for  that  purpose  i  and  the  other  plaintiff  was  only  a  sequestrator,  who,  as  oommttteca 
it  appears  by  the  form  of  sequestration,  and  by  his  own  shewing  in  the  bill,  was  party, 
only  an  agent  or  collector ;  besides  the  incumbent  Barefoot  should  have  been  ^here  a  bin  is 
made  a  party,  for  possibly,  at  this  time,  he  may  have  recovered  his  right  senses  -,  ^^^J^^ 
and  if  he  should  exhibit  his  bill,  a  recovery  now  could  not  lie  pleaded  in  bar  of  ^^ ^wmrT' 
his  demand.    Baron  Price  was  of  opinion,  that  no  decree  could  have  been  for  haring  been  ez- 
the  plaintiff,  if  it  had  been  a  sequestration  during  the  vacancy,  nor  can  there  pressly  assigned 
be  in  this  case  j  But  Page  and  Gilbert,  barons,  were  of  opinion  the  bill  had  •»  cause  of  de- 
been  well  enough,  if  Barefoot  bad  been  a  party,  either  in  person  or  by  his  J^^^'^^/^i. 
committee  3   and  the  bill  was  dimissed,  but  without  costs,  the  want  of  parties 
not  being  expressly  assigned  as  cause  of  demurrer.    And  noia,  the  words 
{'*  and  for  divers  other  causes,  &c.")  were  not  in  the  demurrer,  as  they  should 
have  been. 

H.  10  Geo.    Scacc. 
Gook,  Clerk,  v.  Jordan  et  aV.    [Bunb.  144.    2  Wood,  218.] 

2  Gw.  648. 

'D  ILL  by  the  vicar  of  Eynsham,  in  the  county  of  Oxford,  for  six  years  tithe-  ^''^•^  "thJIJ^e 
-^  herbage  and  furze,  of  a  close  called  Amberry  alias  Hanborough  Close,  ^l^^^titied  to 
in  the  parish  of  Evnsham :  the  defendants  insisted,  that  they  did  not  know  that  all  small  tithes  in 
the  vicar  was  entitled  to  these  tithes  ^  that  they  were  informed  no  tithes  thereof  a  parish,  the 
ought  to  be  paid  to  the  vicar;  but  that  the  great  tithes,  herbage,  and  fone,  (if  '^i*?^?* 
any  was  due,)  belonged  to  the  impropriator ;  and  then  say,  that  it  was  part  of  ^lidiii^Mtob^ 
the  dissolved  abbey  of  Eynsham,  and  exempted  by  the  stat.  31  Hen.  8.    The  though  onW  one 
plaintiff  made  out  by  his  proof,  that  the  vicar  was  entitled  to  all  small  tithes  instance  of  pay- 
within  mentofa^st- 
ment  to  htm  for 
the  close  19  question  within  tUrty  yean  was  givep. 
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within  th^  parish,  that  the  great  tithes  were  constantly  paid  to  the  inqpio- 
priator,  and  gave  one  instance  within  thirty  yean  of  a  composition  with  the 
▼icar  for  the  agistment  tithe  of  this  dose.  The  defendant's  proof  was  n^ative, 
that  they  never  knew  tithe  paid  for  this  close ;  and  although  it  was  objected, 
that  a  vicar  should  have  made  out  a  fuller  title  to  the  small  tithes,  yet  the  conit 
were  of  opinion  it  was  sufficient ;  and  decreed  the  defendant  to  account. — 

Thb  bill  stated,  that  for  six  years  past  the  plaintiff  had  been  lawful  vicar  of 
Eynsham,  in  the  county  of  Oxford,  and  entitled  to  all  the  tithes  and  profits 
bdonging  to  the  said  vicarage,  particularly  to  the  tithe  of  heibage  for  agisting 
and  feeding  all  dry,  barren,  and  unprofitable  cattle  3  the  tithe  of  furze  when 
cut  5  and  to  a  pension  of  six  pounds  a-year,  payable  by  the  lords  of  the  manor 
there ;  that  the  defendants,  for  the  same  time,  had  jointly  held  a  close,  called 
Hamberry,  otherwise  Haroberry  Close,  lying  within  the  said  parish,  in  which 
dose  they  had  fed,  agisted,  and  depastured,  several  horses,  cows,  steers,  and 
other  dry,  barren,  and  unprofitable  cattle  belonging  to  other  persons ;  and  had 
yearly  cut  divers  quantities  of  furze,  the  tithes  whereof  ought  to  have  been  paid 
to  the  plaintiff;  and  also  that  the  said  defendants  were  jointly  seised  of  the 
said  manor,  and  ought  to  pay  the  plaintiff  the  said  pension. 

The  defendants  admitted,  that  the  plaintiff  was  vicar,  and  entitled  to  all  the 
tithes  bdonging  to  the  vicarage ;  but  denied  that,  to  their  knowledge,  he  was 
entitled  to  tithe-herbage  and  furze  -,  and  insisted,  that  the  pension  of  six  pounds 
a-year  was  payable  by  the  impropriator  of  the  parish,  atid  not  by  the  lords  of 
the  manor.  They  confessed,  that  they  hdd  the  dose  as  mentioned  in  the  bill, 
imd  that  they  had  taken  in  by  agistment,  kept,  fed,  and  depastured  thereon,  diven 
horses,  geldings,  heifers,  cows,  steers,  and  other  dry,  barren,  and  onprafitaUe 
cattle,  bdonging  to  other  persons,  the  heihage  whereof,  one  year  with  anotiier, 
might  come  to  six  pounds  a-year.  They  also  confessed,  that  they  had  dug  or 
grubbed  up  furze  in  the  said  close  worth  four  pounds  a-year ;  and  insisted,  that 
the  said  close  was  exempt  and  discharged  from  the  payment  of  any  tithes  for 
dl  or  any  of  the  titheable  matters  and  things  arising  or  growing  therein  to  the 
vicars  of  the  said  parish ;  but  how  they  cannot  set  forth,  otherwise  than  that 
the  said  dose  was  parcel  of  the  ancient  demesnes  of  the  manor  of  Eynsham, 
and  formerly  parcel  of  the  possessions  of  the  abbey  of  Eyusham,  and  held  dis- 
charged of  tithes  at  the  time  of  the  dissolution  thereof,  about  the  thirty-first 
year  of  Henry  the  Eighth,  and  by  virtue  of  an  act  of  parliament  passed  in  the 
thirty-first  year  of  Henry  the  Eighth;  and  therefore  ought  to  be  held  discharged 
of  tithes.  They  denied,  that  they  are  entitled  to  the  manor  of  Eynsham,  or 
that  they  were  oUiged  to  pay  the  said  pension ;  and  admitted,  that  they  had 
not  made  the  plaintiff  any  satisfaction  for  the  tithes  of  said  dose. 

The  plaintiff  replied  spedally,  and  therein  waived  his  demands  as  to  the  pen- 
sion ;  but  insisted  on  the  tithes  of  the  said  close ;  the  defendoits  rejoiDed ; 
and  witnesses  were  examined  on  both  sides  3  and  upon  reading  the  proofe  in 
the  cause. 

It  is  ordered  by  the  court,  that  the  defendant  shall  account  with,  satisfy,  and 

Say  the  plaintiff  the  value  of  the  tithes  arising  upon  the  said  dose  for  the  time 
emanded  by  the  bill  for  the  agistment  of  d^,  barren,  and  unprofitable  cattk 
fed,  and  also  for  the  furze  cut  thereon. — [WaodJ] 


WoodgrooBd 
^bbed  vp  is 
not  attopttd 
iff  leTen  vewt 
■tlNtfreniaiMl, 
wHfain  the  suit. 
Ed.  6.  as  it 
vieMedpnAt 
be&>re« 


H. '10  Geo.     Scacc 
Beardmore  v.  Gilbert.     [Bunb.  159-]    2  Gw.  649. 

^i^ritS  was  a  bill  brought  by  the  impropriator  for  the  tithe  of  Foriey  and 
^,  Oakmore  in  the  parish  of  Alford,  in  the  county  of  Stafford  3  the  defendant 
in  his  answer  insists,  that  the  ground  for  which  the  tithe  is  demanded,  is  heath 
and  barren  ground,  and  exempted  by  the  stat.  Ed.  6.  for  «even  years  i  but  he 
admits  by  his  answer,  that  it  was  wood  ground  which  had  been  grubbed  up; 
and  therefore  the  fdaintiff's  oounsel  insisted  it  had  yielded  profit  before,  and 
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was  not  hwrea  gronttd  witluA  the  meuiiilg  of  the  stat.  of  Ed.  6.  This  came 
on  upon  biU  and  answer,  and  it  appearing  from  the  defendant's  own  admission, 
thai  it  was  wood  gnramd  grnhhed  up :  per  curimn,  Ae  defendant  was  decreed 
to  account. 

H.  10  Geo.     Dom.  Proc. 
Crayhome  v.  Taylor.  [2  Bro,  P.  C.  517 J]   «  Wood,  273.    2  Gw.  650. 

THE  plaintiff  exhibited  his  bill  in  the  court  of  Exchecjuef,  against  this  de^  \^?!!l^'  ^ 
fendant,  stating,  that  WiUiam  Redman,  of  York,  esq.  being  seised  in  fee,  k>Me^.^. 
or  of  some  other  estate  of  inheritance,  or  possessed  for  some  long  term  of  yeisrs,  impropriator; 
or  otherwise  entitled  in  his  own  right,  or  in  trust  for  his  children,  Willhim  who  was  not' 
Redman,  Watkmson  Redman,  and  Alice,  the  wife  of  Richard  Atkinson,  in  isnd  rector,  on  the 
to  all  those  the  tenths  and  tithes  of  com,  grain,  hay,  and  other  tithes,  as  Well  PJ?J^  **"* 
great  as  small,  of  what  nature  aUd  kind  soever,  with  all  and  singular  the  rights,  ^r^j,  bow  hU 
members,  and  appurtenances,  yearly  arising  and  growing  within  the  Tillages,  iepw>r  became 
fields,  and  hamlets,  of  Eastnesse,  Crook -Holme,  and  South-Holme,  within  the  entitled  to  the 
parish  of  Hovingham,  in  the  county  of  Yorii,  by  indentuife,  dated  27th  January,  ^tfaes demanded 
1721,  made  between  the  said  William  Redman  of  the  one  part,  and  the  pkin-  ^^^^^^^ 
tiff  of  the  other  part,  the  said  Redman  demised  to  the  plaintiff,  all  and  sin-  ZnntXrflaUp' 
gular  the  said  tithes  of  com,  grain,  and  hay,  with  all  and  singular  their  rights,  tion  or  other- 
members,  and  appurtenances,  yeariy ;  and  from  time  to  time  coming,  growing,  wise,  was  over- 
increasing,  and  renewing  within  the  villages,  fields,  and  hathlels  of  Eastnesse,  ^}f^>  ■"J^* 
Crook-Hohne,  and  South-Holme,  or  in  any  of  them  Within  the  parish  of  ^^^Z^Sto 
Hovingham  afi>resaid,  and  lately  belonging  to  the  dissolved  monastery  of  New-  tbeHooMof 
brough,  in  the  said  county;  and  aU  other  the  tithes,  as  well  great  as  snMdl,  Lords;  forset- 
with  their  and  every  of  their  rights,  memb^s,  and  appurtenances,  of  whatsoever  ting  forth  the 
nature,  kind,  or  condition  the  same  wei-e ;  and  all  his,  the  said  William  Red-  f ''^J^f^'**  ""^ 
flian*s  right,  trtte,  hiterest,  claim,  and  demand  whatsoever,  as  thistee  for  his  sud  ^„|^  hL'i^'no 
children,  of,  in,  or  to  the  said  tithes  and  premises,  or  any  pbrt  thereof,  to  hold  infloence  on  the 
the  same  to  the  plaintiff,  his  executors,  administrators,  and  assigns,  from  the  merits  of  the 
25th  of  March  preceding  the  date  of  the  said  indenture,  fo^  twenty-one  years,  ^^o**'  o""  preju- 
nnder  the  yearly  rent  of  20/. :  that  by  this  lease,  the  plaintiff  became  fiilly  and  J^t^*  ,^*ri°ht 
legally  entitled  to  receive,  or  otherwise  to  have  a  satisfaction  made  to  him  for  i^  ^^  titbeTIf 
all  the  said  tithes,  growing  or  arising  within  aU,  or  any  the  places  aforesaid:  he  had  such' 
that  the  defendant,  who  was  owner  and  occupier  of  severe  lands,  phstnUe  aiid  nght,  or  to  any 
meadow,  within  Eastnesse  aforesaid,  refused  to  pay  the  plaintiff,  or  to  make  di>chaiige  or 
him  any  satisfaction,  for  the  small  tithes  and  herbage  arising  from  the  appel^  Sic1!avn!ento? 
lant*s  lands  in  Eastnesse  aforesaid,  or  which  grew  or  renewed  in  the  year  1721,  Uiem. 
out  of  or  upon  the  said  lands  and  grounds  5  wherefore  the  bill  prayed,  that  the  By  the  sereral 
defendant  might  set  forth  the  particular  quantities  and  values  or  the  said  tithes  3  statates  of  dis- 

and  that  the  plaintiff  mieiht  have  a  satisfaction  for  the  same,  and  be  otherwise  f*'i>tlon,  tithes 

,.        ,  .     ., '^    •       °  in  the  bandiof 

relieved  m  the  premises.  kymenarede- 

To  this  bill  the  defendant  demurred ;  and  for  the  causes  of  demurrer  alleged,  dared  to  be 
that  the  pldntiff  had  not  by  his  bill  set  farth,  as  he  ought  to  hate  done,  how  temporal  inheii- 
William  Redman,  who  (ftiereby  atopeared  to  be  a  la3rman;  became  entitled'  to  ^nce^  and  Jay 
the  tithes  demanded  by  the  said  bill,  whcHher  by  grant,  prescription,  or  other*  *^ '  fjjj  ^^ 
wise ;  or  what  estate  the  said  William  Redman  had  in  the  *sa5d  tithes,  or'Vrhe-  uke^emedy 
ther  he  had  power  to  demise  the  same ;  or  that  any  estate  in  tht  MA  tithes  did  in  the  temporal 
or  could  pass  from  the  smd  William  Redman  to  the  t>lairitiff  |  fbk*  which  irea^  conrti^  and  may 
sons,  and  other  defects  in  the  said  bill,  the  defendatat  played  &e  jHidgtaient  of  >^^<>'  diem  in 
the  court,  whether  he  should  be  compelled  to  itfake  any  further  Or  other  an^ii^er  foJ^i^Sl^  ten*^ 
thereto,  and  prayed  to  be  dismissed  with  costs.  ments,  and 

On  the  28th  of  May,  1 735>'  this  demtirrct  Wte  argded,  tHieb  the  court  V^ere  other  heredita- 
divided  in  opinion ;  the  lord  chief  baron  Montaouk,  and  Mr.  Baron  Gilbbbt,  ments;  and 
being  for  oveniiling  it  5  and  Mr.  Baron  Price,  and  Mr.  Baron  PaoS,  for  al-  *i^*^?*^n** 
lowing  it  5  whereupon,  according  to  the  course  and  practice  of  the  court  in  such  ^^^^  mddents 
cases,  the  demurrer  was  ordered  to  be  overruled,  but  without  costs ;  and  that  belonging  to 
the  defendant  put  in  his  answer  to  the  said  bill.  temporal  in- 

From  this  order  the  defendant  Taylor  appealed,  and  on  the  behalf  of  the  ap»  beritaiicet. 
pellant  it  was  insisted,  that  William  Redman,  under  whose  lease  the  respondent 

claimed. 
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claimed,  iiot  being  a  rector,  or  one  who  was  entitlecl  to  tithes  of  common  rights 
the  respondent  ought  to  shew  a  tide  in  Redman ;  that  the  appeUant  migbt 
have  an  opportunity  of  enquiring  into,  and  satisfying  himself  concerning  the 
title,  and,  if  he  found  it  good,  that  he  might  submit  to  pay  tithes,  without  fur- 
ther trouble  or  e%pense :  that  the  pretence  of  title  in  Williun  Redman  mi^t 
be  under  a  term  of  years  which  the  respondent  did  not  set  forth,  nor  for  wluit 
time  that  term  was  to  continue,  and  for  any  thing  which  appeared  by  the  bill, 
the  term  might  be  expired ;  that  the  bill  stated  Redman  to  be  entiUed  in  his 
own  right,  or  in  trust  for  his  children  ;  and  that  he  demised  to  the  respondent 
all  his  right,  title,  interest,  claim,  and  demand,  as  trustee  for  his  said  children ; 
whereas  it  (Ud  not  appear,  what  the  trust  was,  or  what  his  estate  was,  whicfa  he 
had  as  trustee ;  neither  did  it  appear,  that  Redman,  or  any  under  whcnn  he 
claimed,  ever  received  the  tithes  ot  the  lands  in  question. 

On  the  other  side  it  was  argued,  that;  tithes  in  the  hands  of  laymen,  are  now 
of  a  different  natiu%,  and  come  uuidei:  another  consideration  from  what  tfaey 
were  at  common  law;  for,  by  the  several , statutes  of  dissolution,  they  were 
made  and  declared,  in  the  hands  of  laymen,  as  f emjV>ral '  ir^eritances  and  lay 
fees }  and  more  particularly,  it  is  enacted  by  the  statute*  of '32>H«  8.  c.  7.  that 
lay  persons  shall  have  the  like  remedy  for  the  recoveries  of  tithesm temporal 
courts,  and  are  enabled  to  sue  for  them,  in  the  like  manner,  as  they  m&y*^  laink, 
tenements,  and  other  hereditaments  3  and  tithes  have  at  this  day  all  other  iod- 
dents  belonging  to  temporal  inheritances :  that  the  obliging  the  respondent  lo 
set  forth  his  lessor's  title  further  than  he  had  in  general  done,  was  binding  him 
to  a  great  difficulty,  he  being  no  wap  privy  to  or  conusant  of  his  lessor's  right, 
any  otherwise  than  as  appears  from  his  covenant  in  the  lease :  that  the  respon- 
dent's not  setting  forth  the  title,  as  required  by  the  demurrer,  was  only  matter 
of  form,  and  could  have  no  influence  on  the  merits  of  the  cause,  or  prejudice 
the  appellant  in  his  right  to  the  tithes,  if  he  had  such  right,  or  to  any  discharge 
or  exemption  from  the  payment  of  them :  that  this  judgment  was  agreeable  to 
former  resolutions  in  cases  of  the  like  nature ;  and  in  those  where  greater  ex- 
actness and  certainty  was  required,  than  in  a  bill  of  this  kind  5  and  therefore^ 
it  was  hoped,  that  the  appeal  would  be  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  ad- 
judged, that  the  same  should  be  dismissed,  and  the  order  therein  complained 
of,  affirmed;  and  it  was  further  ordered,  that  the  appellant  should  pay  to  the 
respondent  30/,  for  his  costs  in  respect  of  the  said  appeal. 


AModiaofooe 
f  hilllDg  in  the 
poaad  for  all 
pasture  and 
sward  ground 
disalbwed,  be- 
cause there  was 
no  day  men- 
tioned for  the 
payment 


H.  10  Geo.    Scacc.     St.  Eloy  v.  Prior.    [9,  Wood,  217.] 

Bedfonlshire,  3d  February,  1723. 

THE  plaintiff,  as  rector  of  the  parish  and  parish  church  of  Marston  Mor- 
taine,  in  the  county  of  Bedford,  stated  by  his  bill,  that  in  January,  1711, 
he  was  lawfully  instituted  and  inducted  into  the  said  rectory  and  parish  church, 
and  had  ever  since  performed  the  cure  there,  and  was  entitled  to  have  and 
receive  all  manner  of  tithes,  both  great  and  small,  arising  therein ;  that  the 
defendant,  for  four  years  past,  had  held  and  occupied  a  certain  fEum  of  meadow, 
pasture,  and  wood  lands,  garden  grounds,  and  orchards,  and  had  thereon  hay 
and  other  titheable  matters  and  things,  the  tithes  of  all  which  (com  and.  grain 
only  excepted)  were  due  and  payable  to  the  plaintiff;  but  that  he  had  con- 
verted the  same  to  his  use,  and  pretended  that  no  tithes  were  due.  The  bill 
therefore  prayed  a  discovery  of  *Uie  quantities  and  values  of  his  tithes,  and  an 
account  and  satisfaction  for  the  same. 

The  defendant  admitted,  that  for  four  years  past  he  had  occupied  and  en- 
joyed one  close  of  pasture  called  the  Horsecrofit,  and  another  called  the  Home 
Close  3  and  set  forth  the  quantities  of  hay,  and  the  number  and  kinds  of  cattle 
depastured  thereon,  and  all  his  other  titheable  matters  5  and  insisted,  that  a 
modus  of  ten  shillings  a-year  had  been,  time  out  of  mind,  paid  to  the  rector  of 
Marston  Mortaine  for  and  in  lieu  of  all  manner  of  tithes  firom  the  said  close 
called  the  Horsecroft;  that  ever  since  he  had  occupied  the  same,  he  had  duly 

paid 
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paid  %)ie  sfud  modus  of  ten  shillings  a-year,  not  only  to  the  former  rectors^  biit        }  723. 

also  to  the  plaintiff^  who  had  accepted  the  same  in  lieu  of  the  tithes  in  kind       st.  blot 

thereof  until  the  year  1718}  that  in  November,  1718^  he  had  paid  to  the  plam-  *• 

tiff  the  said  modus,  which,  was  due  at  Michaelmas  next  preceding,  and  which       ^"^^*^ 

he  had  accepted  in  full  satisfaction  of  all  tithes  for  the  said  close  to  that  time.  '^ 

He  also  insisted,  that  there  was,  and  ha^  been,  time  out  of  mind,  a  rate  or 

modus  of  one  shilling  in  the  pound  yearly  paid  to  the  rector  for  all  the  pasture 

and  sward  ground  within  the  said  parish,  as  the  said  pasture  ground  had  been 

formerly  valuefl  and  rated^  which  included  aU  tithe-hay,  calves^  milk,  pigs,  and 

all  smaU  tithes  whatsoever,  arising  upon  the  said  pasture  ground,  in  discharge 

of  ail  tithes  whatsoever  arising  fnnn  or  out  of  the  same  (except  the  Horsecroffc 

and  such  other  particular  parods  of  ground  then  in  the  possession  of  R.  Sawell 

in  the  answer  mentioned,  for  which  other  moduses  had,  time  out  of  mind,  been 

paid).     He  also  said,  that  he  had  not  any  other  land  in  his  occupation  for  the 

said  years,  save  as  aforesaid :  and  that  he  had  offered  to  pay  the  plaintiff 

the  said  modus  of  ten  shillings  a-year  due  ever  since  Michaelmas,  17185  and 

also  forty  shillings  a-year  for  the  tithe  of  the  Home  Close,  the  same  being 

rated  at  forty  pounds  per  annum,  and  which  had  always  been  paid  and  accepted; 

and  he  now  tendered  the  same  by  his  answer. 

The  plaintiff  replied )  the  defendant  rejoined;  and  witnesses  were  examined 
on  both  sides ;  and  upon  opening  the  pleadings,  and  hearing  the  plaintiff^s 
<30unsel  object  against  the  validity  of  the  two  several  moduses  as  laid  in  the 
answer,  and  on  hearing  the  defendant's  ooonsd,  and  on  full  debate  of  the 
matter. 

The  court  declared,  that  the  said  two  several  moduses,  as  laid  in  the  answer, 
were  not  good  j  and  therefore  this  day  ordered,  that  the  defendant  shall  account 
with,  satufy,  and  pay  to  the  plaintifif,  for  the  value  of  the  tithes  of  the  several 
titheable  matters  and  things  which  the  defiendant  had  upon  or  firom  the  Horse-* 
croft  Close  and  the  Home  Close,  within  the  said  parish  01  MarstonMortaine,  and 
the  titheable  places  thereof,  for  and  during  the  time  demanded  by  the  bill.(l) 

R.  Eybs,        F.  Page, 
Ro.  Price,       Jeff.  Gilbert. 

(1)  It  is  uid,  in  a  note  to  the  case  of  God-      because  there  was  no  time  mentioned  when 
4iard  ▼.  Ke«bU,  Banb.  105.  that  the  reason      they  were  payable,  ' 
why  these  moduses  were  adjudged  void  was, 

H.  10  Geo.     Scacc.    Birch  v.  Stone.    [2  Wood,  219.] 

Derbyshire,  19th  February,  1723. 

THE  rector  of  Barton  Blount,  in  the  county  of  Derby,  claimed  all  manner  Acnstom  that 
of  tithes  arising  in  the  said  parish.  the  parson  had 

The  defendants  said,  that  there  was  a  meadow  in  the  said  parish,  called  the  ^^^  ' 
Parson's  Meadow,  and  that  the  plaintiff  and  his  predecessors  had,  time  out  of  sereraTbeast 
mind,  enjoyed  the  said  meadow,  and  also  several  beast  grasses  in  the  said  parish,  grasses  in  tha 
in  lieu  of  the  tithes  within  the  said  parish.  parish  in  lieu  of 

The  court,  upon  mature  deliberation  had  thereon,  declared,  that  the  moduses  tithes,  held  to 
laid  in  the  answer,  by  reason  of  their  uncertainty,  are  not  good  5  and  thereupon  b^^|^/'y^* 
ordered  the  defendants  to  account  for  their  several  titheable  matters  and  things.  ^        '°^* 

F.  Page. 

E.  10  Geo.     Scacc.     Cockcrofl  v.  Utley.    [2  Wood,  2«0.]  1724. 

Yorkshire,  4th  May,  1 724.  ^-"^v-^ 

THE  biU  stated,  that  the  plaintiff  had,  for  thirty  years  past,  been  impro-  Modma  of  u. 
priator  of  aU  the  tithes  of  com,  grain,  hay,  and  grass  yeiiriy  ^renewing  a  fleece  for 
within  the  rills  of  Warley,  'Midgeley,  Wadsworth,  Heptonstall,  Erringden,  ^l^^l^j^ 

•      .  ooierwisc  j^„^  qhq  i^jf. 

penny  a  fleece  for  every  sheep  wintered  ont;  for  every  laoib  faflen  there,  if  but  one,  (d.;  two.  Id.;  three,  t{d.; 
mr,  4d. ;  five,  U.;  ns,  li.  10|d.i  eight,  it.  lid.;  nme,  lf» M^d.;  ten,  tf.;  allowed. 
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1724.  otherwiae  Ageaden,  and  Sunafield^  and  of  all  tithes  of  wool  and  lambs  od 
cocKoaofT  the  aoatli  and  north  parts  of  the  river  Calder^  within  the  yicarage  of  Ualifiax,  in 
the  county  of  York,  and  of  all  other  tithes,  oblations,  obventions,  froits, 
profits,  rights,  jurisdictions,  privileges,  and  hereditaments,  thereto  belonging ; 
that  all  owners  and  occupiers  of  lands  within  the  said  vills  ought  yeariy  to  pay 
their  tithes,  or  some  modus  or  composition  in  lien  thereof,  to  the  said  plainriff ; 
that  the  defendant,  for  twenty  years  past,  had  been  proprietor  or  occupier  of 
lands  and  tenements  in  the  said  Tills,  and  had  therein  yeariy  sowed,  and 
reap^,  wheat,  ^e,  barley,  big,  oats,  beans,  and  peas;  that  he  had  also  cut 
hay  'f  that  he  had  also  depastured  sheep  and  lambs  theieon,  and  had  clipped 
wool,  and  that  he  had  refused  to  pay  any  tithes  to  the  plaintiff  for  the  said 
matters.  The  IhU  therefore  prayed  a  full  discovery  of  his  titheable  matten  and 
things^  and  an  account  and  satisfaction  for  the  same. 

llbe  defendant  said  that  he  had^  for  ten  yean  last  past,  fumed  a  nuall  arahle 
and  pasture  farm  in  Widdop,  in  the  vill  of  Uepstonstidl ;  but  that  the  arafaJe 
part  thereof  was  so  sofik  and  boggy  that  it  ooula  not  be  ploughed  with  cattle ; 
that  he  might  have  dug  and  sown,  one  year  with  another,  about  two  or  three 
acres  with  oats,  part  of  which  was  obliged  to  be  harrowed  in  by  the  strength 
of  men,  on  account  of  the  infirmity  of  the  land ;  that  he  had  yeariy  mowed  and 
.  made  into  hay  about  eight  acres  of  land ;  that  he  had  never  hcid  any  other 
lands  in  fuiy  of  the  said  viUs  or  places  $  that  he  had  yeariy  kept  on  Uie  said 
fann^  and  on  the  moors  and  wastes  in  Heptonstall,  where,  by  virtue  of  his  fann^ 
be  had  a  right  of  pastunige,  several  sheep ;  and  that  no  tithes  in  kind  of  ooni, 
hay,  wool,  or  lambs,  had  ever  been  taken  or  gathered  in  kind  in  any  of  the  said 
vllls  or  places ;  biit  that  there  had  been  immemoriaUy  a  certain  modus  yearly  paid 
by  the  owners  or  oocupiers  of  lands  ^ere,  particularly  within  the  vill  of  Ueptoo* 
stall  where  the  defendant's  lands  laid,  and  by  all  those  whose  estate  he  had  in 
the  said  fwm,  to  the  ov^ess  or  fanners  of  the  tithes,  of  one  shilling  and  eight- 
pence,  in  lieu  of  all  tithes  in  kind  of  hay  and  com;  that  the  said  wudut  was  dne 
and  payable  on  the  second  of  February  yeariy ;  that  he  had  constantly  paid  to 
the  plaintiff  the  said  sum,  and  therefore  oweid  him  nothing  for  the  said  tithes. 
He^aito  insisted,  that  no  tithes  in  kind  were  due,  or  had  ever  been  demanded 
or  taken  for  vrool  or  lambs  $  but  that  immemorialiy  a  modus  or  composition  had 
been  paid  for  such  tithes  in  the  said  place,  particulariy  within  Heptonstall,  viz. 
one  penny  a  fleece  for  every  sheep  toat  had  been  kept  the  whole  year  in  that 
liberty  5  a  hal^nny  a  fleece  for  every  sheep  that  had  been  wintered  out  of 
the  liberty ;  and  for  every  lamb  faliea  there,  if  but  one,  a  halfpenny  ;  two, 
one  penny;  three,  three  halfjpence 5  four,  four-pence ;  five,  one  shilling;  six, 
one  shilling  and  ten-pence;  seven,  one  shilling  and  ten-pence  halfpenny ;  eight, 
one  shilling  and  eleven-pence ;  nine,  one  shiUing  and  eleven-pence  hal^ienny ; 
ten,  two  shillings ;  and  so  on  in  proportion  to  the  number.    He  also  said,  thai 
he  had  never  heard  that  any  tithes  were  paid  or  had  been  demanded  for  any 
lambs  fallen  in  a  foreign  parish  from  9beep  which  had  been  wintered  there, 
and  out  of  the  several  places  and  liberties  aforesaid,  until  the  plaintiff,  within 
three  years  Jaat  past,  made  such  demand ;  that  in  such  case  the  parson  or  im- 
propriator of  the  parish  where  the  lambs  fell  demand^  and  Uxk  full  tithes  for 
such  lambs ;  a^d  tjb^t  if  ai^y  l^mbs  happened  to  drop  where  the  ^eep  were 
summere4»  the  owners  of  the  tithes  of  that  jdace  received  the  whole  tithe  of 
such  lambs,  though  the  sheep  were  wintered  in  another  parish ;  that  the  said 
modi/s  fop'  wool  and  lambs  was  payable  about  Midsummer  yearly;  and  he  aver- 
red, that  he  had  paid  his  tithes  for  wool  and  lambs  within  the  said  two  yean. 
He  also  said,  that,  the  year  before,  he  had  lambs  dropped  at  Broughton  ctsn 
Elstock,  for  which  he  nad  paid  the  whole  tithes  to  the  farmer  of  the  tithes 
there ;  that  he  had  had  several  sheep  the  whole  year  at  Heptonstall,  from  whidi 
he  had  lambs,  and  that  he  had  off^ired  to  pmr  the  [daintiff  for  the  same  accord- 
ing to  tfie  >aaid  cnstom ;  but  that  be  bad  refused  to  receive  the  same,  npless  be 
iprmdd  pay  Ito  for  the  lambs  which  had  been  dippped  in  ^^xM^^^/sm  eipiaBy 
wift  Aaae  which  bed  fallen  in  H^plonstall.    He  abo  wd,  that  be  had  ten- 
dered i0  kim  the  whole  tithe  of  one  penny  a  fleece  for  the  old  ones  which  had 
been  wintered  at  Broi^hton  that  year;  ^nt  that  ihe  plmtiff  h^d  also  refused. 

to 
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to  accept  the  name ;  and  he  dcDied  that  he  owed  for  any  of  the  said  tithes^  or         1724. 
any  modus  or  composition  for  the  same,  save  for  the  year  1721>  which^  be  said,     cookcbopt 
he  had  offered  to  pay  as  aforesaid,  and  which  he  was  still  ready  and  willing  to 
pay  j   and  that^  during  the  time  be  bad  held  his  farm^  be  bad  no  other  tithes 
than  aforesaid :  and  he  set  forth  the  quantities  of  the  hay  and  oats  be  bad  in  the 
said  years. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  examined 
on  both  sides ;  and  upon  reading  an  order  dated  the  ninth  of  February,  1 722 ; 
a  grant  from  the  crown  of  the  eighth  year  of  William  the  Third,  in  1696  5  the 
depositions  taken  in  the  cause ;  and  on  full  debate,  and  consideration  thereon 
had. 

It  is  ordered  by  the  court,  that  the  bill  be  dismissed,  with  costs  to  be  taxed 
for  the  defendant. 

R.Eyrb,  F.Paok, 

Ro.  pRicB,  Jefp.  GiiiSnT. 


£.10  Geo.     Scacc. 
Finch,  CI.  V-  Maisters,  et  aF.  [Bunb.  16 1.]  2  Wood,  222.   2  Gw.  652, 

"jDILrL  by  the  rector  of  Winwick,  in  the  county  of  Lancaster,  for  titbe-graas,  ^^^^f^^ 
-'-'  cut  and  made  into  bay  $  one  defendant  insists,  that  he  and  all  those,  &c.  ?J*t]k 
in  an  ancient  messuage  called  NewhaUs,  and  the  demesne  lands  thereunto  be-  log  on  mu- 
longing,  containing  sixty-eight  acres,  two  roods,  and  eighteen  perches,  in  Ash-  eight  acres,  two 
ton  within  the  said  parish,  have  immemorially  paid  a  modus  of  a  penny  at  roods,  thirteen 
Easter  annually  in  lien  of  the  tithe-hay  growing  on  the  premises.  f^*^^'^  j 

Another  defendant  insisted  upon  a  modus  of  twenty-six  shillings  and  eight-  tCi!sd,foTlMr 
pence  for  hay,  smaU  tithes,  and  Easter  offerings,  for  an  ancient  tenement  cfdkd  small  tithes  aiid 
Brynn  and  Garswood,  containing  625  acres.  Easter  offerings 

it  was  objected  for  the  plaintiff,  that  it  appearing  by  the  proof  in  the  cause  ®°  ^^^  ^^^ '» 
that  this  payment  was  for  hay  (as  a  small  tithe)  therefore  hay  made  from  'v^'^^j  ^'^V' 
grass  being  in  its  nature  a  great  tithe^  it  must  be  intended  that  this  hay  penny  ^ey^ero  uL 
was  for  something  else,  and  the  ancient  import  of  the  word  hay  or  haw  was  an  certain ;  could 
hedge  or  some  small  inclosure  belonging  to  a  bouse  -,  it  was  also  objected  to  not  be  supposed 
this  and  the  other  modus,  that  they  were  uncertain,  could  not  be  supposed  to  ^  ^^  ^  "^' 
have  a  reasonable  commencement,  and,  3dly,  were  hable  to  fraud  j  for  if  all  nencemenrand 
the  land  was  turned  into  meadow,  it  would  pay  but  one  penny :  but  notwith-  ^^^  liable  to 
standing  these  objections,  both  these  moduses  were  allowed  per  curiam,  fraad ;  for  if 

all  the  land  were  tumed  into  meadow  it  wcold  pay  00  more. 

Tr.  10  Geo.     Scacc. 
Gumley  v.  Burt.  [Bunb.  169.]  2  Wood,  231.  2  Gw.  656. 

BILL  by  the  plaintiff  as  lessee  of  the  vicar  of  Tbistleworth^  for  tithe  of  peas  Tithes  of  peaa 
and  beans  set  and  sowed  in  rows,  drilled,  hoed,  and  hand-weeded  m  a  u><i  l>f«as  shafi 
gaiden-like  manner,  against  the  lessee  of  the  impropriator  (the  dean  and  ^^^^^Ij^^^lf 
chapter  of  Windsor)  u  being  a  amall  tithe :  the  defendant  insists,  that  a  great  tbrraRTdo^not 
part  of  the  parish  is  conTeited  into  this  method  of  cultivation,  and  that  this  shew  an  eadow- 
thhe  was  never  paid  to  the  vicar,  but  always  to  the  impropriator*    Two  casea  ment  or  usage 
were  quoted  by  Mr.  Amyrant  for  the  plaintiff;  first,  Stephens  f.  Martin,(\)  ^^^  contraiy. 
Hil.  7  W.  3.  which  was  affirmed  upon  an  appeal  to  the  House  of  Lords ; 
second,  Nicholas  f,  Elliott :  to  which  it  was  answered  by  Serjeant  Steoens 
and  Mr.lVard  for  the  defendant  as  to  the  first,  diat  it  did  not  appear  (in  that 
ease)  the  impropriator  contested  it,  nor  what  the  endowment  was ;  and  as  to 
the  second,  there  was  a  proof  of  usage  by  the  vicar  for  forty  or  fifty  years  re* 
eeiving  tithe  peas  and  beans,  where  ploi^  and  spade  were  used }  but  where 
the  plough  only  was  used,  the  impropriator  received  them.     And  per  cwiam, 
there  being  no  endowment  produced,  nor  usage  proved  ia  the  fHwsent  case,  the 
hill  was  dimssed  as  to  the  demand  of  peas  and  Deans. 

(1)  AmU,  p.  62». 

TV.  10 
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Tr.  10  Geo.    Scacc. 

1724  Philips  V.  Symes,  et  at  et  i  ctmtrd.    [Bunb.  171.]   2  Wo.  228. 

WN-w  2  Gw.  654. 

Tithe  b  doe  of  rpiLL  by  tbc  rector  of  Stoke  Abbotts,  in  tbe  County  of  Dorset  (among  other 

TOdSJ^^^  filings)*  for  the  tithe  of  furze,  coppice  and  underwood,  milk,  calves,  wool, 

dtb^hntcle  and  fruit,  &c.  of  gardens. 

weredepMtnrad  The  defendants  insist,  first,  that  no  tithe  of  furze  ought  to  be,  or  ever  was 

where  it  grew,  paid,  unless  it  was  sold ;  2dly.  Nor  any  tithe  of  ^pice  or  underwood,  if 

Mlo^uet  of  a  cattle  were  depastured  where  the  wood  grew  5  3dly.  They  insist  upon  a  garden 

fo^tSp^^  penny  for  the  nroduce  of  the  garden  ;  4thly,  Upon  a  modus  of  eight-pence  for 

of  the  ^den;  every  cow,  and  four-pence  for  every  heifer,  in  lieu  of  the  tithe  of  milk  and 

and  of  8d.  for'  calves  of  such  cow  and  heifer  y  5thly,  That  three  shillings  and  four-pence  was 

eveiycow^aod  payable  for  every  score  of  sheep  shorn  out  of  the  parish,  and  so  proportionably 

^:,r^    .  for  a  less  number  than  twenty,  or  for  a  less  time  ttian  a  year,  for  the  wool  and 
heifer,  in  hen  of  1  _i     r       1.    v 

thetiieofinllk^*™^®'««c^"^«5P-  ^   ^     ,      _^ 

and  calves  of  Nota,  The  defendants  omitted  in  their  answer  to  specify  the  day  whereupon 

such  cow  and  the  said  respective  medusa  were  payable ;  and  therefore,  to  supply  that  defect, 

hdfer,  were  they  exhibited  their  cross-bill  to  establish  these  moduses,  and  alleged  the  sattie 

'^Amodvt  of  *®  ^  payable  at  Easter ;  and  also  to  compel  the  rector  to  keep  a  bull,  wfaich, 

St.  4d.  for  every  ^7  custom,  he  ought  to  do  for  the  use  of  the  parishioners,  and  so  was  admitted 

■core  of  sheep  by  the  defendant  to  the  cross-bill. 

■horn  out  of  tbe      Upon  hearing  both  these  causes  toeether  it  was  decreed  per  curiam,  fint, 

paiisb ;  and  so  That  the  defendants  ought  to  account  for  forze,  and  coppice  aiid  underwood  ; 

a^o^rto^  for  the  defence,  as  to  these,  amounts  in  effect  only  to  a  non  dedmando,    2dly, 

nnmber  uid  '^^  although  the  plaintiff  in  the  original  cause  had  a  right  to  a  decree  for 

time,  for  the  tithe  in  kinfl^  because  the  defendants  bald  omitted  the  day  on  which  the  modmses 

wool  and  lamb  were  payable,  yet  now  that  defect  was  supplied  by  their  cross-bill,  both  causes 

^'  '^id^^i  being  now  but  as  one  3  and  it  would  introauce  great  inconsistency  in  the  decree 

bTthe  omrt  ^  ^^^  moduses  should,  for  that  reason,  be  adjudged  void  in  the  original  canse, 

upon  the  hear-  ^'^^  established  in  the  cross-cause,  provided  they  are  good  in  other  respects. 

ing ;  but  the  3dly,  The  garden  penny  was  allowed.    4thly,  The  eight-pence  for  a  cow,  and 

point  combgon  four-pence  for  an  neifor,  were  adjuc^d  good  $  though  it  was  objected  thai  it 

^SxTrnTli  ^A*  iM>t  good  for  the  milk  and  calf,  for  then  it  would  be  payable  although  there 

appeanngthat  ^^^^ '^  ^^>  ^  which  it  was  answered,  that  then  the  four-pence  and  eighth 

the  payment  pence  would  be  payable,  for  it  was  payable  for  all  the  tithe  a  cow,  &c.  jpio- 

was  alleged  (0  duces,  which  is  only  milk  and  calf.    5thly,  To  the  three  shillings  and  roar> 

^  *i^**''  pence  for  every  score  of  sheep  shorn  out  of  the  parish,  and  so 


:r»2frtL.  ^r.le«nnmW  than  twenty,  or  fore  leu  ti>nethu.;ye.r,for^tI.^«ool»d 
diaU  be  sold,  it  ^™^  ^  *^^  sheep ;  it.  was  objected,  first.  That  this  is  too  rank ;  2dly,  It  is 
was  held  to  be  payable  for  vfooI  and  lamb,  though  the  lambs  might  be  fallen  before  the  sheep 
▼dd  for  the  nn-  were  removed,  and  the  tithe  of  lamb  would  be  payable  before  j  3dly,  Tliere  is 
certainty.  g^^g^^  uncertainty  because  of  the  fractions  which  might  arise,  when  a  small 

day  of^jmeai  ^u°^^>^  ^^  ^^^J  removed ;  4thly,  It  is  liable  to  fraud,  for  the  parishioner 
of  a  fRsdttf  is  might  remove  them  out  of  the  parish  for  a  little  way  only,  just  before  shearing 
omitted  in  the  time,  and  then  bring  them  back  again.  To  these  otjections  it  was  answered 
answer,  the  de-  p^  curiam.  We  cannot  take  notice  of  this>  nor  enter  into  the  considemtion 
^MbTaciMsI  ^^^^  C^  T"^^  ^  ^^^  reason);  2dly,  It  is  payable  at  Easter,  and  is«  satis- 
bitt.  faction  for  all  the  wool  and  lamb  before  that  tmie ;  3dly,  The  same  objection 

might  be  made  to  arise  from  the  fraction,  where  only  a  small  q[uantity  oif  vrool 
was,  and  tithe  in  kind  paid }  4thly,  If  frttud  appeared,  as  it  would  be  taken  to 
be  under  tbe  circumstances  put  in  the  objection,  then  the  parishioner  should 
pay  tiihe  in  kind,  as  well  as  if  they  had  continued  in  the  parish  to  which  the 
modus  does  not  extend  $  so  the  defendants  were  decreed  to  acooont  in  the 
original  cause  for  tithe  of  the  forze  and  wood ;  but  the  bill  was  dismissed  as 
to  the  rest,  and  the  other  moduses  were  established  on  the  cross-cause,  and  the 
defendant  decreed  to  keep  a  bull  pursuant  to  the  custom. 
^  But  afterwards,  Feb.  3,  1725,  this  cause  came  on  to  be  reheard,  and  prin- 
dpally  as  to  the  modus  of  ihree  shillings  and  four-pence  for  every  score 'of 
sheep  shorn  out  of  the  parish.  See, ;  and  upon  inspection  of  the  cross-bill,  the 

payment 
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payment  was  aUeged  to  be  at  Easter,  or  otherwise  when  the  sheep  shall  be  sold, 
^rhich  being  nocertain,  per  fotam  curiam,  this  modus  was  adjudged  void.  Vide 
1  Ro.  Rep.  38,  39.  2  Leon.  70.  Moore,  913.  Hob.  107. 

Tr.  10  Geo.    Scacc. 
Lawrence  v.  Jones.    [Bunb.  173.]    2  Gw.  662. 

BIL«L  by  the  vicar  of  Brockworth,  in  the  county  of  Gloucester,  for  tithes.  £a8ter  offerings 
It  was  decreed  per  totam  curiam,  that  Easter  offerings  were  due  of  com-  ve  dae  of  com.. 
mon  right  at  two- pence  per  head,  unless  it  had  been  customary  to  pay  more  5  mon  right,  at  «<i 
'that  the  vicar  ought  to  have  a  decree  accordingly,  though  there  was  no  proof  J^h^^icV  they '^' 
of  Saster  offerings  ever  having  been  paid  (there  being  a  lay  impropriator  (1),  are  due  to  a  lav 
who  is  not  entitled  to  offerings,  but  he  only  who  exercises  the  spiritual  fnnc-  impropriator. 
tion).     And  it  was  said  by  Baron  Gilbert,  that  offerings  were  a  compensation      Offerings 
for  personal  tithes.  '^««  "'^  ^''.^ 

a  compensatioa 

(1)  The  Reporter  himself  puU  a  qiuere  upon  Uiis.  ^or  personal 

tithes. 

Tr.  10  Geo.    Scacc. 
Harrison  v.  Sharp  and  Hurst.    [Bunb.  174.]    2  Wood,  224. 

BILfL  by  the  plaintiff,  as  vicar  of  Grantham,  in  the  county  of  Lincoln,  who  A  modut  of  U. 
therein  demauded  tithes  of  lands  in  the  vill  of  Harrowby ;  the  defendants  *"  the  pound  of 
insisted  on  this  modus,  viz.  That  when  any  of  the  inclosed  pastures  in  Har-  the  yeariy  rent 
rowby  were  ploughed,  and  sown  with  corn  or  grain  of  any  kind,  or  laid  for  jj^^  of  agistment 
meadow,  and  mown  and  made  into  hay,  tithes  in  kind  were  paid  to  the  rector  -,  tithe,  is  void. 
but  when  eaten  and  depastured  with  sheep  or  cattle,  then  the  occupier  paid  to 
the  vicar  one  shilling  in  the  pound  of  the  yearly  rent  or  value  thereof,  aud  no 
more^  upon  some  day  after  Michaelmas,  yearly,  in  lieu  and  satisfaction  of  all 
tithes  whatsoever :  per  opinionem  totius  curia  this  modus  was  adjudged  void 
upon  the  authority  of  the  case  of  Start upp  and  Dodderidge  (1),  and  therefore 
gave  DO  opinion  upon  the  uncertainty  of  the  day. 

(1)  Anti,  p.  566. 

M.  1 1  Geo.    Scacc. 
Smithson  and  others  v.  Dodson,    [9  Mod.  117.]    2  Eq.  Ca.  Abr.  733. 

THIS  was  a  bill  brought  by  the  parishioners  of  Gargrave,  in  Yorkshire,  Tithe  of  ha^i* 
against  the  defendant,  their  vicar,  to  produce  an  ancient  terrier  in  his  to  he  paid  m 
custody,  which  shews  the  method  of  payment  of  tithes  in  that  parish,  which  ^^S^^'  t 
they  suggest  to  be  a  modus,  viz.  for  hay  the  vicar  is  to  have  the  tenth  grass-  ^  i^  f^^  ^^^^^ 
cock,  and  three  half-pence  for  every  milch  cow,  and  a  penny  for  every  swarm  milch  cow,  of  id. 
of  bees,  and  six-pence  for  every  orchard.  for  a  swarm  of 

The  bill  prayed,  that  the  court  would  direct  an  issue  or  trial  at  law  to  settle  *»««»»  ^^^J^ 
this  modus ;  and  sets  forth,  that  the  predecessor  of  the  defendant  did,  about  ^''^^^  ° 
thirty  years  since,  alter  the  payment  of  this  modus,  and  combined  at  that  time 
with  his  clerk  to  raise  the  fees  for  burials,  dec.  which  fees  had  been  paid 
ever  since. 

The  defendant  admits  there  was  a  modus  some  years  since  for  payment  of 
tithes  in  this  parish,  and  that  he  has  a  terrier  in  his  custody  of  all  the  tithes 
payable  to  the  vicar,  and  that  he  had  been  very  much  harassea  at  law,  when 
ne  was  willing  to  take  the  tithes  according  to  the  terrier  in  his  custody,  so  as 
be  might  have  them  peaceably ',  and  as  to  the  fees  for  burials,  marriages, 
christenings,  and  churching  of  women,  he  insists,  that  the  same  should  be  paid 
as  usual  3  for  that  they  were  not  proper  for  a  modus,  because  there  is  no  canon 
to  ascertain  what  shall  be  paid,  if  the  sums  now  paid  should  be  discharged ; 
but  it  b  not  in  other  cases  ;  for  if  a  modus  should  be  destroyed,  then  tithes  in 
kind  must  be  paid ;  therefore,  as  to  that  matter,  the  bill  is  improper,  and  ought 

VOL.  I.  3  a  t* 
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1724.  to  be  dismused^  since  the  coart  has  nothing  before  them  to  aMcrtain  the 
•MiTBsoN  measure  of  such  fees ;  and  the  defendant  is  in  no  fault,  but  by  contiimiwg  tbe 
payment  of  the  fees  as  he  found  them  paid  before  he  was  yic&r. 

The  court  held,  that  the  tithe-hay  must  and  ought  to  be  paid  in  grass  cocks; 
and  as  to  the  tithes  of  cows,  bees,  and  orchards,  the  parties  did  not  differ  in  die 
manner  of  payment,  but  only  in  the  surplice-fees  for  burials,  &c. 

Therefore  it  was  ordered,  that  they  should  attend  a  master  to  settle  how  fiar 
they  differ  in  that  matter,  and  the  consideration  of  costs  should  be  reserved 
until  the  master  makes  his  report. 

But  as  to  that  part  of  the  plaintiff*s  demands  which  the  defendant  did  not 
controvert,  nor  insist  on  any  thing  to  the  contrary,  the  parishioners  were  or- 
dered to  pay  costs. 

M.  11  Geo.    Cane. 
Webber  v.  Taylor.   [Sel.  Cas.  in  Ch.  52.]   2  Gw.  656. 

A  modtu  to  paj  T^ILL  was  brought  to  establish  a  modus,  which  was  hud  thus,  for  payment 
asum  of  monej;  M3  ©f  gQ^h  a  sum  of  money  j  but,  if  in  the  hands  of  any  person,  to  pay  tithe 
penon's  buidr'^  in  kind,  or  the  money,  at  the  election  of  the  parson. 

money  or  tithe'  ^^^  Chancellor.  I  will  never  establish  a  modus  against  the  parson  without 
m  kind  is  bad,  a  trial  at  law,  if  he  desire  it  -,  but  this  modus  is  clearly  ill  j  for  a  modus  camiot 
because  dcsul-    be  desultory. 

A  nwdui  is  not  to  be  established  against  the  parson  withont  trial,  if  he  denre  it. 

M.  11  Geo.    Scacc. 
Woodnoth  V.  Lord  Cobham  and  Gibbs  his  Tenant.  [Bunb.  180.] 

2  Wood,  226.  2  Gw.  653. 

Entries  in  ac-  A  LAY  impropriator  prefers  his  biU  for  great  tithe  of  the  parish  of  Thorn- 
coont  books  by  2\.  brough,  in  the  county  of  Buckingham  j  the  defendant  insisted  that  there 
fen?'^  t*'^  ^^'  ^*®  *  payment  of  sixteen  shillings  and  four-pence  to  the  vicar,  in  lieu  of  the 
tor,  ofpaymento  ^^^^^  ^^  ^l^c  chantry  pastures  (which  were  in  demand)  and  to  prove  this,  |m>- 
of  a  modus  to  duced  accounts  of  one  Edward  Chaplin,  who  was  steward  to  the  defendant's 
the  vicar  in  liea  father,  wherein  there  were  entries  of  this  payment.  But  it  was  objected  fior 
of  tithe  of  osr.  the  plaintiff,  that  though  a  parson's  or  a  vicar  s  book  (where  it  appeared  that 
miuedas'evi-  Payments  were  made)  were  evidence,  yet  never  admitted  in  the  case  of  him 
dence.  ^^^  ^^  ^^  ^^^  '•  ^^^  P^  curiam  (dissentierUe  Baron  Price),  even  old  rent 

The  court       rolls  (where  it  appears  payments  have  beeu  made,  &c.)  are  good  evidence ; 
seemed  to  be  of  and  they  ordered  these  entries  to  be  read.    But  nota,  by  Baron  Gilbert  they 
'^'^''^t  of*a      ^"^^*  ^  ^  '^^  because  no  better  evidence  can  be  had  j  but  if  £dwaid 
^^  tiieV  Chanlin  had  been  alive,  they  ought  not. 
car  is  good  evi-       N.B.  In  this  case  it  seemed  to  be  the  opinion  of  the  court,  that  the  payment 

dence  of  exerap-  of  a  modus  to  the  vicar  is  good  evidence  of  an  exemption  against  the  parson. 

tion  against  the 

parson.  ^' 

M.  11  Geo.  Scacc.  Spendler  et  aV  v.  Potter.  [Bunb.  181.] 
In  a  bill  to  esta-  "DILL  to  establish  a  custom,  whereby  the  owners  and  occupiers  of  certain 
Iwch^'^dT  A  .  '*°^'  ^^  *^®  P*"^**  ^^  '^^^  Baldwin,  in  the  county  of  Oxford,  were 
hiheritaoce  the  ^^^^^^  ^  ^^^P  ^  ^^^^  ^^  ^^'^^^  ^^^  ^^^  ^^  ^^  ^^^  parishioners.  It  was  objected 
owner  of  the  in-  ^^  ^^^  hearing,  that  a  custom  which  binds  the  inheritance  of  the  lands  can 
heritanoe  must  never  be  established  in  a  court  of  equity,  without  the  owners  of  the  inheritance 
be  a  party.         are  made  parties,  as  Queen's  College  (who  were  owners,  '&c.)  oa^t  to  have 

been  here  -,  upon  which  objection  the  bill  was  dismissed  per  tofam  curiam, 
Nota,  Also  it  was  objected,  that  as  to  the  occupier,  an  action  on  the 

wotdd  be  proper. 
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M.  11  Greo.    Scacc.  ^-^^ 

Chapman  v,  Bartow.   [Bunb.  183.]   2  Gw.  657.  \li^ 

"Dill  by  the  rector  of  Radnage^  in  the  county  of  Buckingham^  for  the  tithe  No  tithes  m« 
-*-^  of  head-lands,  of  a  mill,  and  cherries.  <*"«  ^or  head- 

The  defendant  insists  the  head-lands  were  only  large  enough  to  turn  the  ^^^^' 
plough  upon,  and  as  to  this,  the  bill  was  dismissed.  ^^^  ^^  ^-j^ 

As  to  the  mill,  no  tithes  thereof  having  ever  been  paid,  and  being  an  ancient  cherries. 
miU,  it  was  adjourned  to  consider  whether  the  tithe  of  a  water  com  mill  was 
a  predial  or  a  personal  tithe. 

As  to  the  black  cherries,  the  defendant  insisted  they  grew  wild  in  hedges 
and  waste  places,  and  served  for  fencing  his  grounds  \  but  the  defendant  was 
decreed  to  pay  the  tithe  of  these  cherries. 


H.  11  Geo.    Scacc.  i^ok 

BougJu&n  V.  Wright.    [Bunb.  186.]  2  Gw.  658.  vjs^ 

TSILL  by  the  rector  of  Barrow,  in  the  county  of  Suilblk,  for  the  tithes  of  Where  a  general 
-^-^  com,  ftc.    The  defendant  insisted,  that  he  set  out  the  tenth  sheaf  of  customary  man- 
wheat  and  rye,  and  the  tenth  shock  of  barley,  according  to  the  custom  of  the  ^^  <>£  nthing  in 
parish.    The  custom  he  would  hare  proved  was,  that  the  defSendant's  cart  was  ^^^rYije'd  ' 
Drought  into  the  field,  and  he  threw  nine  sheaves  into  the  cart,  and  left  the  ^ndant  cannot 
tenth  for  the  plaintiff.  be  let  in  to 

The  question  was,  whether  this  customary  method  of  tithing  the  com  was  prove  a  parti, 
good ;  for  it  was  insisted  upon,  on  behalf  of  the  plaintiff,  that  nine  sheaves  ^'^^  manner. 
ought  to  be  set  out  on  the  ground,  and  the  tenth  left  out,  and  marked  with  ^^^^^^^^ 
a  green  bough  for  the  plaintiff;  and  that  they  ought  not  to  bring  the  cart  into  sheaves  into  a 
the  field,  and  throw  the  nine  sheaves  into  the  cart  before  the  whole  ten  are  set  cart,  and  to 
out ;  for  the  plaintiff  ought  to  be  aUe  to  view  and  judge  whether  he  has  a  fair  leave  the  tenth 
and  just  tenth  part.  ^'  **lho^*  h°  b 

And  the  court  would  not  let  the  defendant  in  to  prove  the  particular  custom  the  eouruo^be^ 
upon  this  general  aliegataon  $  so  he  was  decreed  to  account,  for  they  thought  bad,  and  that 
the  wholti  ten  ought  firat  to  be  set  out  before  the  nine  ve  thrown  into  the  the  whole  ten 
cart.  ought  first  to  be 

set  out  before 
the  nine  are  thrown  into  the  cart. 
^^^^^^^^^^^^^        ^ 

H.  11  Geo.     Scacc. 
Downes  v.  Mooreman,  et  i  contri.  [Bunb.  189.]  2  Wood,  €38. 

2  Gw.  658. 

"DILL  by  the  rector  of  Bonchurch  in  the  Isle  of  Wight  in  the  county  of  where  a  de- 
''^  Southampton,  for  the  great  and  small  tithe  of  a  farm,  called  Luccomb  fendant  claimed 
farm,  in  the  defendant's  possession.  the  tithes  of  a 

The  defendant  insists  that  Lovecomb  alias  Luccomb  farm  formerly  belonged  to  ^^^^  ?^  ^^^' 
the  abbey  of  Quarrer  -,  that  the  abbot  of  Quarrer  was  seised  in  fee  of  the  p^U^tion  of  tithes 
manor  and  farm  of,  &c.  and  all  the  tithes  renewing  thereon,  as  of  a  portion  of  in  gross,  and  the 
tithes  in  gross )  that  this  abbey,  by  surrender,  and  by  the  stat.  27  Hen.  8.  proof  was  of  a 
cajae  to  the  crown  j  that  after  King  Henry's  demise  the  same  descended  to  Kr^°^  ^^  **'  ^^^ 
King  Edward  the  Sixth,  who  in  the  seventh  year  of  his  reign,  by  his  letters-  j"hes'"without 
patent  granted  numerium  dt  Lovecomb  ac  Grangiam,  S^.  ac  omnts  et  omnmodas  ,„.  mention  of 
decimat,  ^c.  m  dkto  tnontrio  de  LoveconA,  4*^.  parcel'  reventionAm  dkttt  abbaticB  a  portion  (which 
dt  Quarrer  dudum  existen,  to  Cotton  and  others^  and  so  derives  the  title  down  is  a  thing  dis- 
to  Knight^  to  whom  the  defendant  was  lessee  for  twenty-one  years.    And  in  !'"<^^  ^^°^  ^^^^ 

^  '  '  » .     m  a  general  ac- 

ceptatiou),  the 
Un  was  dtsffliMed,  and  the  party  had  a  decree  on  his  crtes-bill  to  enjov  his  tithes  according  to  his  grants.    A 
copy  of  an  agreement  between  the  abbot  of  Quarrer  and  the  monks  of  Lyra*  from  the  Bodleian  library,  was  read 
ia  evidence)  upoa  the  prodocftioii  of  the  Statutes  of  Oxford,  that  do  book,  ^lo.  should  go  out  of  that  library, 
although  oeither  a  record  aora  public  thing. 

3b2 
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1 725.  his  answer  he  set  forth  the  claus<^  in  the  statute  27  Hen.  8.  That  all  persons, 
&c.  who  should  have  any  letters-patent,  any  lands,  &c.  tithes,  &c.  belong- 
ing to  any  monastery,  dissolved  by  that  statute,  should  hold  the  same,  in  like 
form,  manner,  and  condition,  as  the  abbots,  6cc.  held  the  same,  and  might-  hsve 
held  the  same,  if  the  said  abbeys  had  not  been  suppressed,  lliis  cause  was 
heard  February  1 1,  1724,  and  the  defendant  carried  his  proof  down  fix>m  the 
year  1289,  in  a  regular  method,  to  the  hands  of  the  defendant's  lessor,  the 
Knights.  But  nota,  all  the  written  evidence  produced  mentioned  the  Uthe 
only,  "  omnes  vel  omnmodas  decimas,  ^c.*'  but  in  none  of  the  instruments  was 
mention  made  of  a  portion  of  tithes,  upon  which  the  plaintiff  founded  his  ob- 
jection, that  no  title  appeared  in  the  defendant ;  portio  dedmarum  being  a  thing 
distinct  from  tithes  in  the  general  acceptation.(i) 

But  the  proof  being  so  clear,  per  totam  curiam,  the  plaintiff's  bill  was  dis- 
missed, and  the  party  had  a  decree  on  his  cross-bill  to  enjoy  his  tithes  pursuant 
to  his  grants,  &c. 

Nota,  A  copy  of  an  agreement  between  the  abbot  of  Quarrer  and  the  monks 
of  Lyra  was  produced  in  evidence ;  to  which  it  was  objected  for  the  pbuntiff, 
that  by  the  rules  of  evidence  it  could  not  be  read,  being  neither  a  lecxntl  nor  a 
public  thing.  But  the  defendant  produced  a  copy  of  the  statute  of  Qxod,  that 
no  book,  &c.  should  go  out  of  the  Bodleian  library ;  and  the  court  gave  leave 
roda  t  e  this  copy  of  agreement  in  evidence,  though  they  admitted  it  not  to 
be  within  the  general  rules  of  evidence,  but  upon  the  very  particular  circom- 
stances  of  this  case. 

(1)  Nota,  There  were  never  any  tithes  in  kind  paid. 

H.  11  Geo.     Scacc. 
^    Jofies  V.  Barrett.     [Bunb.  19^.    2  Wood,  2S5.]     2  Gw.  657. 

i^bUU  tintt  JV^^  ^y  *^^  ^^^  ^^  ^^*  ^^^'  ^°  ^^^  ~""^y  ®^  Sussex,  against  the  de- 
a  sequestrator  '^^  fendant,  who  was  sequestrator,  for  an  account  of  the  profits  received  dur- 
during  the  va-  ing  the  v  acation.  It  was  objected  for  the  defendant  that  the  bishop  ongfat  to 
cancj  of  a  have  been  made  a  party,  since  the  sequestrator  is  accountable  to  him  for  what 

Gburcb,  the  jjg  receives  by  the  statute  28  Hen.  8.  The  court  seemed  to  think  the  bbhop 
not  uT^a  *  r-  ^'^^"'^  ^*^^  ^^^'^  *  party  5  but  by  consent  this  cause  was  referred  to  the  bishop 
tj.  of  the  diocese.     Nota,  It  was  said  a  sequestrator  could  not  bring  a  bill  alone 

for  tithes. — IBunburyJ] 

The  plaintiff,  as  vicar  of  West  Dean  cum  Bindcrton,  and  the  hamlet  of 
Chilgrove,  in  the  county  of  Sussex,  filed  his  bill,  stating,  that  about  the  aevcn- 
teenth  of  January,  1714,  the  vicarage  was  void  of  an  incumbent;  that  it  ao 
continued  until  his  induction  3  that  the  defendant  had  obtained  from  the 
Bishop  of  Chichester  a  sequestration  about  the  first  of  September,  1714, 
whereby  he  entered  upon  and  took  possession  of  the  said  vicarage,  and  received 
the  profits  thereof,  from  the  seventeenth  of  January,  1 7 14,  to  Michaelmas,  1719; 
that  the  said  profits  amounted  to  the  yearly  sum  of  sixty  pounds  or  upwards ; 
that  the  plaintiff  about  the  twenty-fifth  of  November,  1719,  was  duly  presented 
and  legally  inducted  into  the  said  vicarage,  and  thereby  became  not  only  inti- 
tled  to  the  growing  tithes  and  profits,  but  also  to  those  which  had  been  received 
by  the  defendant ;  that  he  had  ofiered  to  make  the  defendant  any  reasonable 
allowance  for  serving  the  cure,  and  as  sequestrator ;  but  that  he  had  rejected 
he'  offer,  and  refused  to  come  to  any  account.  The  bill  therefore  prayed,  thai 
the  defendant  might  be  decreed  to  account,  and  to  pay  him  the  balance  thereof, 
with  legal  interest  on  the  same. 

The  defendant  said,  that  the  vicarage  was  on  the  seventeenth  of  January; 
1714,  and  so  had  been  for  many  years  before,  void  of  an  incumbent;  that  C. 
Richardson,  clerk,  had  held  the  same  by  sequestration  for  forty  years  or  moie  ; 
that  after  the  death  of  the  said  C.  Richardson,  he  had  a  sequestration  from  the 
bishop  of  the  diocese,  dated  the  twenty-ninth  of  January,  1714  ;  and  that  by 
virtue  of  such  sequestration  he  had  entered  upon  the  said  vicarage,  and  taken 
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possession^  and  received  tibe  pio6t8  thereof,  from  the  twenty-ninth  of  January^  1725. 
1714,  to  Michaelmas,  1719;  that  it  had  been  a  generally  received  opinion 
amongst  clergymen,  that  clergymen  holding  by  sequestration  small  vicarages, 
whfch  had  been  held  by  sequestration  many  years  before,  were  to  have  the  pro- 
fits for  taking  care  of  the  cure ;  that  he  not  kiiovnug  of  any  law  to  the  contrary, 
or  any  instance  where  •  such  clergyman  sequestrator  had  been  called  to  ac- 
count for  the  pro6t8  by  the  next  incumbent,  had  kept  no  account  of  the  profits 
of  the  present  vicarage,  nor  was  any  demanded  by  the  plaintiff  till  three  years 
after  his  induction,  but  that  if  he  was  to  account,  he  hoped  he  should  have  a 
proper  allowance,  and  be  also  repaid  for  what  he  had  laid  out  in  repairs,  &c. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined 
on  both  sides }  and  upon  reading  the  proofs  in  the  cause. 

It  was  ordered  by  the  court,  that  this  cause  be  adjourned  over ;  and  that,  in 
the  mean  time,  it  be  referred  to  the  right  reverend  Edward,  Lord  Bishop  of 
Chichester,  to  consider  of  the  matter,  and  to  make  such  final  determination 
therein  as  his  lordship  shall  think  just  and  reasonable  -,  and  that  all  parties 
concerned  shall  abide  by  such  determination,  they  having  consented  thereto 
in  court;  and  that  such  final  determination,  as  the  aforesaid  lord  bishop 
shall  make  in  the  premises,  shall  hereafter^  by  consent  of  all  parties,  be  made 
the  decree  of  this  court. 

Thb  Court  full. — {^Decree  Book,'] 


I 


H.   11  Geo.     Scacc. 
Bibye  v.  Huxley,     [Bunb.  19^.]  2  Wood,  237.   2  Gw.  657. 

N  a  bill  for  tithes  of  wood  by  the  rector  of  Whipmeed^  in  the  county  of  No  tithes  are 
Bedford;  the  question  was,  whether  beech  was  esteemed  timber  in  this  due  of  oak,  ash, 
country  ?  which  went  to  an  issue  to  try.     Vide  the  cases  cited.  Plow.  Com.  470.  "J*^  ^*^** 
2  Inst.  Com.  sur  le  stat.  45  Edw.  3.  Stat.  35  Hen.  8.    Cro.  Jac.  100.   Moor,  'e^^.*grot«f 
908.  2  Cro.  199.  1  Roll.  Abr.  640,  p.  5.  1  Inst.  53.— [Bttit^iiry.]  or  beech  wood 

proceeding  from 

It  is  ordered  by  the  court,  that  the  defendant  do  come  to  an  account  with  ***>?'*  originally 
the  plaintiflF  for  the  value  of  the  tithes  of  wood,  for  the  time  in  the  bill  (except  ™^'Je'Jh*^u*e. 
for  oak,  ash,  and  maiden  trees  of  beech  above  twenty  years  growth,)  and  beech 
wood  ( 1 )  proceeding  from  stools  originally  maiden  trees  above  twenty  years 
growth }  that  as  to  the  tithes  of  asp  trees,  or  any  other  matter,  if  any  difficulty 
shall  appear,  the  same  shall  be  reported  specially ;  and  that  the  deputy-remem- 
brancer do  take  the  account,  and  that  the  costs  be  reserved. 

The  Court  full. 

(1)  It  is  said  that  the  qoestion  in  this  case  qaer  Chamber  book,  that  the  words  "  referred 
was.  Whether  beech  is  esteemed  timber  in  toa  trial  at  law  whetlier"  are  struck  out;  and 
the  county  of  Bedford  ?  and  that  an  issue  was  therefore,  it  seems  that  no  issue  was  ultimate- 
directed  to  try  the  same,  S.  C.  Bunbury,  19f .  \y  directed. — [WooiLJ 
But  it  appears  upoo  inspectioD  of  the  £xche- 

H.  11  Geo.     Scacc. 
The  Case  of  Fisher  ^  a/*.  Lessees  of  the  Dean  and  Chapter  of  Christ- 
church,  in  Oxford.  [Bunb.  209-] 
THIS  case  stood  for  the  judgment  of  the  court  this  day,  when  it  was  expect-  ^bether  a  con- 
ed that  the  long  controverted  question,  whether  a  constant  non-payment  Jnent  of'tiihcs" 
of  tithes  is  evidence  of  an  exemption  against  a  lay  impropriator,  would  have  i,  evidence  of 
been  decided  ^  but  the  court  gave  judgment  on  the  words  of  the  patents  men-  an  exemption 
tioned  in  the  cause,  though  they  determined  that  the  dean  and  chapter  was  a  against  ^  1>7 
spiritual  and  not  a  lay  body.  ^  Ad^"alrd' 

chapter  is  a  spiritual  and  not  a  lay  body. 


H.   11 
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H.  1 1  Geo.  Scacc. 
Mills  V.  Etheridge.    [Bunb.  210.]    2  Gw-  660. 

BILL  by  the  lessee  of  Matthew  Hawes,  derk^  (setting  forth  has  lease,  dated 
February  4,  1723,)  for  the  tithes,  &c.  for  1724  and  1725^iiithepadsh  of 
Simpson,  in  the  county  of  Buckingham. 

The  defendant  as  to  the  discovery  of  the  quantity  of  lands  he  hel4»  and  what 
tithes  he  had  in  those  years,  and  also  as  to  the  account,  pleads,  that  it  appears  by 
the  plaintifiTs  bill  that  his  lease  was  dated  Feb.  4th,  1723 ;  then  pleads  the  st.  13 
El.  c.  20.  touching  leases  of  benefices,  and  other  ecclesiastical  bvings  with  cme, 
and  avers,  that  Matthew  Hawes,  clerk,  the  lessor,  was  absent  from  hia  benefice 
eighty  days  and  more  in  one  year  since  the  lease,  and  before  filing  of  the  hSU, 
viz.  in  1 724  ',  that  the  church  of  Simpson  is  not  impropriate,  and  that  it  is  a  be- 
nefice or  ecclesiastical  promotion  with  cure,  and  therefore  by  such  noa-i 
dence,  and  by  virtue  of  the  said  act,  the  lease  was  absolutely  void. 

Now  upon  arguing  this  plea  (which  was  drawn  by  myself)  Baioo  Prick 
for  over-ruling  the  plea,  because  it  covered  the  discovery,  which,  according  to 
the  usage  of  the  court,  a  plaintiff  was  intitled  to,  whatever  exemptioa  or  dis- 
charge a  defendant  might  have.  And  at  the  time  of  drawing  the  plea  I  was  of 
that  opinion,  and  so  iiSbrmed  my  client]  but  the  Lord  Chi^  Baron  Page  and 
Hale  were  of  opinion  that  the  plea  was  good,  extending  even  to  discovery,  be- 
cause it  amounted  to  an  absolute  incapacity  in  the  plaintiff,  which  difiered 
from  the  cases  where  the  plaintiff  was  intitled  of  common  right ;  and  then  is 
no  necessity  to  aver  that  the  absence  was  voluntary,  for  if  it  was  otherwise,  it 
lay  upon  the  plaintiff  to  shew  it,  or  to  aver  that  the  absence  was  eighty  days  to- 
gether }  so  the  plea  was  alloveed.(l) 

from  Michaelmas,  1725,  toMH:baeIna^'l7ai, 
that  the  rector  was  absent  eighty  days,  va.  in 
17S4,  which  might  be  after  the  time  wherein 
the  tithes  were  demaoded  in  the  bill ;  add  lor 
this  reason  it  was  o^er-mled. 

Qtuere,  If  this  be  a  good  plea»  if  rector  and 
lessee  join«  for  by  non-residence  before  mb- 
tence  he  only  forfeits  lus  lease  and  rent*  not 
bis  tithes.  Jalanton  and  Prod§em  v.  P«taigf. 
[Editor  BimfriM^.] 


(1)  ^ota.  The  same  plea  came  on  inter  Qtnlter 
et  Lowndes  and  Quilter  et  Massenden,  May  3(t 
1736,  and  then  was  allowed  pertotam  curiam. 
Baron  Pricb  being  now  of  the  same  opinion 
in  omnibus.  And  hi  the  case  of  Bokenham  v« 
Bentfield,  NoTember  15, 1726  ;  but  ntoa,  no 
counsel  appeared  for  the  plaintiff,  and  so  upon 
the  authority  of  these  cases  the  plea  was  al* 
lowed. 
December  16, 1726,  plea  to  a  bill  for  tithes 


H.  1 1  Geo.  Scacc. 
Geale,  Clerk,  v.  fVytUour.    [Bunb.  fill.]  4 Gw.  1584. 

Where  tithes  in  "DILL  for  tithes  as  vicar  of  Bishop's  Lyddiat  in  the  comity  of  Somerset, 

kind  had  been  XJ  sets  forth  a  former  biU  in  this  court  in  1717,  and  a  decree  in  1718,  fiar 

c^rt  of  e/che^  ^^^^  **'^^*'  after  issue  (to  try  moduses,  and  verdict  for  the  plaintiff.) 

quer,  after  aver-  ^^  defendant  pleads,  that  in  Trinity  term,  1721,  he  preferred  his  bill  in 

diet  upon  an  the  court  of  Chancy  to  establish  the  moiiuseSf  &c. ;  that  issues  were  directed, 

issue  to  try  cer-  and  found  for  the  modtues,  and  decreed  thereupon  to  be  established,  and  pleads 

tein  moduses;     the  same  verdict  and  decree  in  bar  of  the  plaintiffs  now  demand :  and  the  plea 
tout  upon  ano-     — .iij^-*  '^  * 

ther  issue  after-   ^^  allowed  per  Mam  curum. 

wards  upon  a  bill  preferred  in  the  court  of  chancery,  these  wutduses  were  estsblished  by  a  decree  founded  apen 
a  verdict,  a  plea  of  such  a  decree  was  allowed  to  a  subsequent  bill  in  the  court  of  exchequer  for  tithes  in  kind. 

H.  1 1  Geo.  Scacc.     GoiiM  v,  Pmrce.    [«  Wood,  23fi.] 

Devonshire,  23d  February,  1725. 

^f^T  Yio*''*  T^HE  bill  stated  that  the  plaintift  are,  and  for  many  years  past  had  been, 
hcad'of  cid*ef  or  .  occupicTs  of  land  in  the  parish  oi  Staverton,  in  the  county  of  Devon  5  that 
perry  in  lieu  of  ^^^^  ^^^  ^^  mind,  there  had  been  and  now  are,  divers  tnodusa  payable  to  tlie 

all  tithes  in  kind  vicaf 

of  the  apples  and  pears  of  which  tbey  are  made :  4d.  for  every  milch  cow,  in  lieu  of  milk  and  calf  or  calves  of  sndi 
cow  ;  2d.  for  every  barren  cow,  in  lieu  of  milk  and  pasture ;  Id,  for  every  colt  weaned  foaled  in  the  parish ;  Sd: 
for  every  hive  of  bees,  in  lieu  of  tithes  of  honey  and  wax ;  a  hearth  penny,  in  lieu  of  tithes  of  wood,  allowed  aad 
decreed.  Customs,  to  deliver  the  tentli  fleece  of  all  wool  shorn  from  sheep  in  the  parish,  at  or  in  the  chancel  or 
parbh  church,  in  lieu  of  tithe-wool;  and  to  deliver  and  leave  bound  in  the  churchyaid  tiie  tenth  lamb,  ta  Hen  of 
the  uthcs  of  Aimbs,  first  giving  notice  at  the  house  of  the  vicar,  estabUshed. 
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'wicu  in  Ilea  of  tithes  in  kind  -,  IPmt,  two-pence  for  every  h<^ihead  of  cider  or  1725. 
perry^  made  of  any  apples  or  pears  growing  or  renewing  in  any  orchard  or  gar-  oovlo 
clen  within  the  said  parish  and  titheable  places  thereof,  for  uid  in  ll^u  of  all  .,.^\ 
tithes  in  kind  of  such  apples  or  pears  made  into  dder  or  perry,  and  no  more,  the 
aaid  modus  to  be  paid  at  Easter,  or  at  any  time  after  pounding  the  apples  and 
pears  before  Easter,  upon  reasonable  request  made  by  the  idcar  of  the  said  pa- 
rish. Secondly,  four-pence  yearly  for  every  milch  cow  having  a  calf  within  the 
said  parish  and  titheable  places  thereof,  for  and  in  lieu  and  satisfiution  of  the 
milk  orwhitesole,  and  for  thecalf  orcsAves  of  such  cow,  and  no  more.  Thirdly, 
two-pence  yearly  for  every  fewer  or  barren  cow,  having  no  calf,  for  and  in  lieu 
and  satisfactioQ  of  all  tithes  of  the  milk  or  whitesole,  and  of  the  pasture  of  such 
cow,  and  no  more.  Fourthly,  one  penny  for  every  colt  weaned  within  the  said 
parish  and  titheable  places  thereof;  and  no  more,  in  lieu  and  satisfaction  of  all 
tithes  of  and  for  colts  foaled  and  fallen  there.  Fifthly,  two-pence  for  every  hive 
or  butt  of  bees  burnt  or  broke  up  within  the  said  parish  and  titheable  places 
thereof,  for  and  in  lieu  and  satisfaction  of  and  for  all  tithes  of  the  honey  and  wax 
thence  coming  and  arising,  and  no  more.  Sixthly,  that  the  said  several  moduses 
are  to  be  paid  yearly  at  l£e  feast  of  Easter.  Seventhly,  that  the  said  occupiers 
of  land  are  to  bring,  deliver,  and  leave  at  or  in  the  chancel  or  parish  church  of 
Slaverton  aforesaid,  for  the  use  of  the  vicar  for  the  time  being,  at  Midsummer, 
or  on  the  Sunday  or  holiday  next  following,  first  giving  notice  thereof  at  the 
house  of  the  said  vicar,  the  tenth  fleece  of  all  wool  shorn  from  sheep  kept  and 
depastured  within  the  said  parish  and  titheable  places  the/eof,  yearly  before 
Midsummer,  in  lieu  of  the  tithe  of  such  wool.  Eighthly,  that  they  are  to 
bring,  pay,  deliver,  and  leave  bound  in  the  churchyard  of  the  said  parish 
church  of  Staverton,  over  against  the  church  porch  there,  on  St.  Mark's  day,  or 
on  the  Sunday  or  holiday  then  next  following,  for  the  use  of  the  vicar  m  the 
time  being,  the  tenth  lamb  yearly  in  kind,  first  giving  notice  thereof  at  the 
house  of  the  said  vicar,  in  lieu  of  the  tithes  of  lambs.  Ninthly,  that  they  are  to 
pay  the  vicar,  for  the  time  being  yearly,  at  Easter  one  penny,  commonly  cdled  the 
hearth-penny,  in  lieu  and  satisfaction  of  the  tithes  of  all  wood  and  fuel  cut  on 
their  lands,  and  spent  and  burnt  in  their  houses  in  the  said  parish.  The  bill 
further  stated,  that  the  defendant  had  been  vicar  of  the  said  parish  for  above 
fifty  years,  and  at  the  time  of  his  institution  knew  that  the  said  moduses  and 
customary  payments  were  just  and  lawful,  and  as  such,  of  right,  had  been,  time 
out  of  mind,  payable  and  paid  ;  that  John  Horsham,  a  former  vicar,  in  the 
year  1631,  had  attempted  to  defeat  the  said  moduses,  which  occasioned  a  suit  in 
chancery  jfor  the  examination  of  witnesses,  in  perpetuam  rei  memoriam,  to  esta- 
blish the  same ;  that  the  defendant  knew  the  same,  and  made  compositions 
with  the  owners  and  occupiers  of  the  lands  within  the  said  parish,  for  certain 
sums  of  money,  to  be  paid  in  lieu  of  all  tithes  and  duties  payable  to  the 
▼icar,  due  regard  being  had  in  the  making  such  compositions  to  Uie  said  several 
moduses  and  customary  payments,  though  without  making  mention  of  the  said 
particular  moduses  and  customary  payments,  or  any  of  them  ;  that  the  occupiers 
of  lands  within  the  said  parish,  who  were  parties  to  the  first  compositions  so 
made  above  fifty  years  since,  and  those  who  had  held  the  same  lands,,  and  the 
plaintiffs,  had  dl  along  retained  their  tithes  under  the  payment  of  the  yearly 
sums  compounded  for  and  agreed  to  be  paid  to  the  defendant  by  such  original 
compositions,  in  lieu  of  such  moduses,  until  Michaelmas,  1 720 ;  that  on  the 
twenty-fifth  of  March  following,  the  plaintiffs  gave  notice,  that  they  would 
pay  such  of  their  tithes  in  kind,  as  ought  to  be  paid  in  kind,  and  such  customary 
payments  in  lieu  of  tithes,  as  bad  been  used  and  accustomed  to  be  paid  as  afore- 
said 5  and  that  on  Lady-day,  1722,  the  said  defendant  sent  several  receipts  for 
the  same,  signed  by  him,  and  attested  by  two  witnesses,  as  stated  in  the  bill. 
The  bill  therefore  prayed,  that  the  defendant  might  answer  the  premises,  and 
that  the  several  moduses  and  customary  payments  as  aforesaid,  and  aU  others  as 
should  appear  to  be  due  within  the  said  parish  might  be  established. 

The  deifendant  said,  that  he  did  not  know  that  there  had  been  time  out  oi 
mind,  or  that  there  then  were  any  moduses  or  perpetual  customary  payments 

pay&ble 
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1725.  ^yable  of  iigbt  by  the  occupiers  of  lands  witbin  the  swd  faxiA  in  lien  of 
•ovLD  tithes>  particuUrly  the  pretended  moduset  or  customs  stated  in  the  bill  %  or  diaC 
there /Was  any  modus  established  in  the  said  parish.  He  denied,  that  at  his 
institution  he  was  satisfied,  that  the  several  moduses  by  the  biU  pretended  were 
just,  lawful,  or  payable  time  out  of  mind.  He  said,  that  he  had  made  compcK 
sitions  with  the  plaintiflTs  ancestors,  and  those  whose  estates  the  plaintifis  had  in 
the  said  parish,  and  all  other  the  occupiers  of  lands  therein,  whereby  he  had 
agreed,  that  they  should  retain  the  tithes  and  duties  payable  to  the  vicar,  for 
certain  yearly  sums,  to  be  paid  in  lieu  thereof;  but  denied,  that  any  regard 
was  had  in  the  making  such  compositions  to  any  of  the  pretended  moduses  or 
customs  as  stated  in  the  bill.  He  said  that  he  believed,  that  from  March,  1 721, 
the  plaintiffs  might  give  him  notice  that  they  would  pay  their  tithes  in  kind, 
but  not  that  they  would  pay  any  customary  payments  in  lieu  thereof;  that 
from  that  time  they  had  paid  tithes  in  kind  of  several  things,  but  had  refbaed 
to  pay  tithes  in  kind  of  others,  under  pretence  of  the  said  moduses  or  customaiy 
payments. 

The  plaintiffs  replied ;  the  defeudant  rejoined ;  and  divers  witnesses  were 
examined  on  both  sides ',  and  upon  reading  the  proofs  taken  in  the  cause ; 
several  receipts  given  by  the  defendant  to  (be  plaintiffs ;  three  books,  one  be- 
ginning in  1630,  and  the  other  two  intitled  on  the  frontispiece  thereof  "  Liber 
''  Compositionis,  A.D.  1658;"  also  instruments  beginning  1640,  being  the 
books  of  the  former  vicars,  containing  several  entries  of  several  modases  and 
customary  payments  in  lieu  of  tithes  above*mentioned ;  an  ezemplificatioii 
under  the  seal  of  the  court  of  Chancery,  dated  the  third  of  I>ecembci,  tiie 
eighth  year  of  Charles  the  First ;  the  bill,  answer,  replication,  and  depontiona 
in  the  cause  of  Rowe  v.  Horseman,  clerk ;  and  on  hearing  what  could  be  aU^ed 
by  counsel  on  both  sides,  and  on  full  debate. 

It  is  ordered  by  the  court,  that  the  several  and  respective  moduses  and  cus- 
tomary payments  in  the  bill  mentioned,  shall  be,  and  are  hereby  abaolntdy 
established,  ratified,  and  confirmed,  with  the  plaintiff's  costs  to  be  taxed  by  the 
deputy-remembraucer,  to  whom  it  is  hereby  referred  to  tax  the  same. 

R.  Eyrs,         F.  Page. 

Ro.  PRICB, 


H.    11  Geo.     Scacc.     Reynall  v.  Wills,  et  e  contra*     [2  Wood,  244.] 

Devonshire,  8th  February,  1 725, 

The  tithes  of  ^i^HE  impropriator  of  the  rectory  and  parish  church  of  Broaddyst,  in  the 

ooe-tbirdof  a  X    county  of  Devon,  claimed  all  great  and  small  tithes  in  the  said  parish,  or 

th  "ticar  Mid  *^^  titheable  places  thereof,  and  all  oblations  and  obventions  which  had  eircr 

two-thirds  to  ^"  reputed  parcel  of  or  enjoyed  within  the  said  rectory ;  and  prayed,  that  the 

the  rector,  such  defendants  might  answer  and  discover  their  titheable  matters,  and  what  modttses 

third  varying  or  compositions  they  set  up  and  claimed,  and  give  an  account  of  their  tithes, 

each  year  in  and  a  satisfaction  for  the  same. 

5SfS^7of  M.  ^®  defendants  Moor,  Harris,  WQls,  and  R.  Wish,  said,  that  the  plaintiff 
for  a  hogshead  ^°^  ^^'  ancestors  had  a  long  time  been  lawful  impropriators  of  the  said  rectory 
of  cider,  and  so  and  parish  church,  and  were  well  entitled  to  the  prrats  and  appurtenances  be- 
in  proportion;  longing  thereto;  to  the  advowson  of  the  said  vicarage;  and  to  all  the  great 
2d.  for  every  ^nd  small  tithes  of  two  third  parts  of  the  parish ;  that  tl^  vicar  was  entitled  to  the 
2A  for**ewy  ^''  Other  third  part ;  that  the  defendant  Long,  as  vicar,  had  above  twenty  years 
milch  heifer  de-  I'eceived  the  same,  or  some  customary  payment  in  lieu  thereof;  that  the- parish 
pastured  in  Was  divided  into  three  parts,  called  the  north,  the  east,  and  the  town  quarters  ; 
the  parish;  that  the  tithes  of  one  of  the  said  quarters* were  alternately  enjoyed  by  the 
cair*^'  ^''^^  ^^^^*  *°^  ^  ®^®'  ^^^  ^y  '^^  plamtiff  every  year.   They  further  said,  that  they 

Sd.  for  every  Uafl 

cow  or  heifer  which  misses  calf;  a  ^rden-penny  for  all  garden-staff  spent  in  the  family :  a  hearth-^nny  in  Kes 
of  tithes  of  all  wood,  fune,  and  broom  used  in  the  house ;  Id.  for  every  colt  fidien;  2d.  in  lieu  of  alJ  tithes  of 
bees,  honey,  and  wax  ;  Id.  in  lieu  of  all  tithes  of  eggs  of  ail  poultry  (except  geese  titheable  in  kind  by  Ukit 
young).  Upon  an  issue, there  was  found  to  be  no  custom  to  exempt  afferroatb  from  tithe  upon  considefation  of 
paying  titiie  of  the  first  math,  put  into  cocks. 
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liad  y9$3\j  diven  <»ops  of  wheat,  batky,  and  other  grain^  and  other  titheable 
natten^  and  had  earned  away  the  same  without  aetting  out  the  tithes  therec^, 
during  the  years  demanded  in  the  bill,  because  they  had  compounded  for  the 
same  3  and  they  averred^  that  they  had  pa  ii  iJtheir  compositions  to  Lady  day 
Jast.  They  also  insisted,  that  there  was,  and  had  been  immemoriaUy  in  the 
^d  parish,  accepted  and  taken,  amongst  other  moduses  decmandi,  or  cus- 
tomary payments  in  lieu  of  the  tithes,  two-pence  a  hogshead  for  cider,  and  so 
proportionably ;  two-pence  for  every  hoard  of  apples ;  two-pence  for  every 
milch  heifer  depastured  in  the  parish  ;  eight-pence  for  every  calf;  and  two- 
pence for  every  ill  heifer,  or  winter  milch  cow  or  heifer,  or  one  that  misses 
calf,  depastured  there :  a  garden  penny,  for  all  garden  stuff  spent  in  their  family; 
and  a  hearth-penny,  in  lieu  of  tithes  of  all  wood,  furze,  and  broom  used  in 
their  houses  5  two-pence  each  of  every  inhabitant  for  himself,  wife,  and  every 
unmarried  child  above  sixteen,  in  lieu  of  Easter  offerings ;  one  penny  for  every 
colt  fallen ;  two>pence,  in  lieu  of  all  tithes  of  bees,  honey^  and  wax  3  and  one 
penny  in  lieu  of  all  tithes  of  eggs  of  all  poultry  (except  geese,  which  were 
titheable  in  kind  by  their  young)  fdl  payable  at  Easter.  And  they  averred,  that 
«n  the  said  tnoduses  had  been  immemorially  paid  to  the  impropriator  and  vicar, 
their  lessees,  and  tenants,  and  by  them  accepted  and  received,  except  when  the 
landholders  had  been  under  composition,  lliey  denied,  that  they  knew  that 
either  the  said  modus  of  two-pence  a  hogshead  for  cider,  or  that  of  two-pence 
for  every  hoard  of  apples,  hacf  been  uncertain  or  varied.  They  admitted,  that 
the  tithes  of  all  cabbages  and  turnips  sold  in  markets  and  elsewhere,  ought 
to  be  paid  in  kind,  or  some  recompense  made  far  the  same ;  and  that  they  were 
not  included  in  the  garden  penny.  They  further  insisted,  that  it  had  been  im- 
memoriaUy customary  for  those  who  had  grounds  in  the  parish,  to  mow  and  cut 
the  grass  every  year  at  proper  seasons,  and  the  first  math  to  ted  and  throw 
abroad  into  winrows,  and  to  gather  it  up  into  cocks  of  equal  bigness  and  qua- 
lity, and  to  set  out  and  divide  every  tenth  cock  for  the  tithe  thereof ;  and  that 
the  plaintiff  and  bis  ancestors,  as  impropriators,  and  their  lessees  and  tenants, 
and  all  the  vicars  had  accepted  of  the  same^  except  when  the  tithes  were  com- 
pounded for ',  and  that  no  other  tithe  for  grass,  hay,  aftermath,  or  pasture,  had 
been  demanded,  paid,  or  insisted  on,  either  by  the  impropriators  or  vicars,  or 
by  their  lessees  or  tenants. 

The  defendant  Dennis  put  in  the  same  answer,  as  to  his  titheable  matters  ; 
and  further  said,  that  he  had  occupied  Cullomb  John  MiUs  and  Titterly  Mills ; 
that  they  were  ancient  milk,  and  had  been  built  before  the  memory  of  man ; 
that  no  tithes  had  ever  been  paid  for  the  same ;  and  that  he  had  never  heard 
that  any  tenth  dish,  or  other  tenth  of  the  profits  of  either  of  the  said  mills,  or 
other  the  tithe  thereof  was  ever  paid ;  and  he  insisted  on  the  said  customary 
payments  of  two-pence  a  hogshead  for  cider,  and  two-pence  a  hoard  for  apples. 

The  defendant  Long  said,  that  he  had  been  vicar  of  the  parish  for  thirty 
years  past,  and  as  such  was  entitled  to  one  third  part  of  all  the  great  and  smaU 
tithes,  or  to  some  moduses  or  customary  payments  in  lieu  thereof;  that  he  was 
also  entitled  to  all  offerings,  obventions,  oblations,  and  other  duties ;  and  that 
the  plaintiff  was  entitled  to  the  other  two  thirds  of  the  tithes  and  other  duties, 
the  parish  being  divided  into  three  quarters  as  aforesaid,  and  enjoyed  alter- 
nately every  year ;  that  he  and  the  impropriator  had  sometimes  taken  tithes  in 
kind  of  com  and  grain,  but  had  frequently  compounded  for  the  same ;  that  be 
knew  not  of  the  said  two  moduses  for  cider  and  hoard  apples ;  that  the  garden- 
penny  and  hearth-penny  had  only  been  paid  and  received  in  lieu  of  the  tithes 
in  kind  of  the  persons  paying  the  same ;  that  these  payments  were  made,  for 
aught  he  knew,  immemorially ;  but  he  denied,  that  such  payments  were  al- 
lowed^ or  understood  to  be  in  satisfaction  of  cider,  garden-stuff,  or  fire-wood, 
told  or  disposed  of  for  money.  He  admitted,  that  the  other  customs  and  pay- 
ments, for  the  tithes  of  agistment  of  every  milch  cow  or  heifer,  milk,  honey, 
Wax,  eggs,  calves  and  colts  had  been  observed.  He  also  said,  that  new  planted 
or  additional  orchards,  cider,  apples,  milk,  wood,  furze  sold,  agistment  and 
pasturage  of  bullocks,  barren  cattle,  sheep,  which  were  depastured  a  consider- 
ate time  there,  and  then  driven  into  another  parish  and  shom>  the  second 

math 
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math  of  doftr,  the  8«ed  dicnof,  bops,  pgs,  and  yomg  appla  titet,  woe  al 
tiibeable ;  and  he  msisted  oq  tithes  in  kind,  gveat  and  amall*  or  such  '^"-y*- 
sition  as  be  should  think  fit  to  make.  He  said,  that  he  had  tithes  of  the  £nt 
mowings  of  grass,  when  under  no  composition,  hut  that  such  compositioQ  did 
not  extend  to  the  second  math  of  grass,  the  tithes  of  which  he  insttted  he  was 
well  entitled  to  receive }  and  also  to  the  tithes  of  clover  and  seed»  if  not  to  the 
tithe  of  all  the  second  math  of  clover-grass  when  made  into  hay  j  and  insiated, 
that  the  said  two  moduaes  for  cider  and  hoard  apples,  only  extended  to  apples 
grown  in  ancient  orchards  and  not  in  new  orchaids ;  and  he  gave  his  reasons. 
The  plaintiff  rq)lied  ^  and  the  defendants  rejoined. 

Sir  H.  Ackland,  hart,  with  the  aforesaid  defendants,  filed  their  cross-biU, 
against  Reynall,  the  impropriator,  and  Long,  the  vicar,  settkig  forth  that  they 
were  parishioners,  landholders,  owners,  and  occupiers  of  sevml  manors,  bar* 
tons,  &c.  in  the  parish,  and  the  titheable  places  thereof,  within  the  impccqiria- 
tion  and  vicarage  of  the  said  parish-church,  which  were  ancient,  and  had  been 
so  beyond  the  memory  of  man ;  that  Reynall  had  been  for  thirty  years  past, 
patron  and  impropriator  of  the  dmrch,  and  was  thereby  entitled  to  two  thirds 
of  air  great  and  small  tithes,  tnoduses,  or  customary  payments  in  lieu  of  tithes' 
arising  in  the  parish ;  that  the  defendant  Ixmg,  for  thirty  yean  past,  had  been 
vicar  there,  and  as  such  was  entitled  to  one  third  part  of  such  tithes,  oSemg&t 
and  duties,  the  parish  being  divided  into  three  parts,  as  before  stated ;  that  the 
parish  consisted  chiefly  of  arable  lands  ;  that  the  greater  part  thereof  was  sown 
with  wheat,  barley,  oats,  beans,  peas,  and  such  like  grain,  the  tithes  wheieof 
had  immemorially  been  answered  and  paid  in  kind  to  we  impropriators,  vicars, 
and  their  farmers ;  that  there  had  been  immemorially  divers  ancient  and  land* 
able  customs,  or  customary  payments  taken  and  accepted  by  the  imnrofviatosa 
and  vicars  and  their  farmers ;  and  they  insisted  on  the  said  immemmiai  worfascs 
and  customs,  as  set  forth  in  their  said  bill,  and  as  before  stated  in  the  said  de- 
fendants answers.  The  cross-bill  therefore  prayed,  that  the  impropriator  and 
the  vicar  might  answer  the  premises,  and  the  said  moduses  be  estshlished  by  the 
decree  of  this  court. 

The  impropriator  and  the  vicar  appeared  and  answered  5  the  landholders  re- 
plied ;  the  impropriator  and  vicar  rejoined ;  and  witnesses  were  examined  on 
tx>th  sides  5  and  on  reading  the  proofis  taken  on  both  sides,  in  both  causes  j 
and  upon  mature  and  deliberate  debate  of  the  matters  in  question,  the  court 
directed  a  trial  at  law,  upon  the  foUowing  issues : 

First,  '*  Whether  there  is  a  modus  of  two-pence,  for  every  hogshead  of  cider, 
''  and  so  proportionably  for  a  greater  or  lesser  quantity  of  cider,  payable 
^'  yeariy  at  Easter,  to  the  impropriator  or  vicar  of  the  said  parish,  for  the  time 
^*  being,  according  to  their  respective  annual  rights  and  proportions,  or  to  their 
'*  farmers  or  agents,  for  and  In  lieu  and  satisfaction  of  the  tithes  d  aU  s^^les 
^*  ssade  into  cider,  grown  or  renewed  yearly  within  the  orchards  or  lands  of 
"  every  landholder,  owner,  or.  occupier  of  <vchards  or  lands  within  the  said 
*'  parish  or  titheabk  places  thereof  ? 

Secondly,  *'  Whether  there  is  a  modus  of  two-pence,  for  every  hoard  of  ap- 
ples, had  or  kept  by  every  landholder,  owner  or  occupier  of  orchards  or  lands 
within  the  said  parish,  or  titheable  places  thereof,  payable  yearly  at  Easter, 
to  the  impropriator  or  vicar  of  the  said  parish,  for  the  time  being,  according 
^'  to  their  respective  annual  rights  and  proportions,  or  to  their  fanners  or 
"  agents,  lor  and  in  lieu  and  satisfisKStioD'Ov  the  tithes  of  all  apples  grown  or 
rsnewed  yearly  in  such  their  orchards  or  lands,  and  which  are  not  converted 
into  cider,  but  gathered  in  and  kept  for  their  hoard } 
■  Thirdly,  "  Whether  there  is  a  custom,  or  modus  dtdmtmdi,  for  every  in- 
"  habitant,  landholder,  owner,  or  occupier  of  any  lands  within  the  said  parish 
'^  and  titheable  places  thereof,  who  haameadovrs  or  other  grounds  that  produoe 
'^  hay,  to  mow  and  cut  the  grass  of  such  meadows  and  other  grounds  evciy 
^  year,  at  the  proper  and  usuied  seasons  of  the  year,  at  hb  or  their  own  proper 
^  costs  and  chargea,  and  the  fint  malh  of  such  grass,  after  it  is  so  cut  and 
mowed,  to  ted  and  throw  abroad  into  weeks  or  winrows  on  the  said  ground, 
at  his  and  their  own  proper  casts  and  diarges^  and  the  saaae,  at  his  and  their 
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^  owD  proipcr  eoM  aikd  charges^  to  gatbor^  take'tip^  and  pttt  intd  cocks,  m        1725. 

*'  jifslly  aad  of  equal  bigness  and  quantity  as  can  be  done  witboat  fraud  and 

"  deceit,  and  at  bis  or  tbeir  own  proper  costs  and  cbarges,  to  set  ont  and  divide 

''  every  tentb  oodL  so  gatbered  together  from  tbe  other  nine  cocks,  to  and  for 

*'  the  use  of  the  impropriator  or  vicar  of  tbe  said  parish,  for  tbe  time  being, 

"  according  to  their  respective  annual  rights  and  proportions,  or  for  their 

**  £urmei8  or  agents,  in  full  satisfaction  and  discharge,  and  in  lieu,  as  well  of 

''  tithes  of  the  first  math  of  the  said  grass  grown,  renevred,  and  increased  in 

**  that  year,  as  of  all  and  singular  the  tithes  of  the  grass  of  any  after  math  or 

**  afier  pasture  of  the  said  meadows  or  grounds  in  the  same  year  grovm,  re* 

**  newed,  or  encreased  thereon  ?" 

And  it  is  further  ordered  by  tbe  court,  as  to  all  other  tbe  mo^wef,  insistod 
on  by  the  defendants  answer  to  the  original  bill,  in  bar  of  all  tidies  in  kind, 
thereby  demanded,  for  aU  other  tbe  several  titheable  matters  and  things  in  the 
said  original  bill  mentioned,  not  comprehended  in  the  said  three  issues  directed 
to  be  tried,  and  prayed  to  be  established  by  the  said  cross-bill,  that  the  said 
modm€s  shall  be,  and  are  hereby  established,  tbe  said  plaintiff  in  the  original 
'cause,  and  the  defendants  in  the  cross,  waiving  their  pretended  right  to  any 
tithes  in  kind,  for  any  of  the  said  other  titheable  matters  and  things  demanded 
in  and  by  tbe  said  original  bill,  and  not  comprehended  in  the  said  three  issues. 

And  it  is  further  ordered,  that  the  defendant  to  the  original  bill,  R.  Long, 
shall  be  and  is  hereby  dismissed,  with  forty  shillings  costs. 

A  trial  was  accordingly  had  upon  the  said  three  issues,  and  upon  the  first  and 
the  second  issues  a  vtedict  was  given  for  tbe  defendants,  and  the  said  modmei 
found  by  the  jury  to  be  the  very  same  as  were  set  forth  and  charged  in  the 
declaration,  and  hereinbefore  set  forth  ;  but  upon  the  third  issue  a  verdict  was 
given  for  the  plaintiff;  the  jury  finding  that  there  was  no  such  custom  or  iiio<r 
dua  decimandi,  as  set  forth  in  the  said  issue. 

Upon  reading  the  said  decretal  order  of  the  eighth  of  February,  1724,  and  an 
ancient  decree  made  in  this  court,  in  the  cause  of  tbe  Bbhop  of  Eaetcr  v.  The 
Parishioners  of  the  Piaiisb  of  Sieebrooke;  aad  also  the  po9tea» 

It  is  ordered  by  the  court,  on  the  seventh  day  of  July,  1 726,  that  tb«&  said 
two  several  modules  or  customary  payments,  mentioned  uid  expressed  in  the 
first  and  second  issues,  shall  be,  and  the  same  are  hereby  established  according 
to  the  prayer  of  the  cross-bill. 

And  it  is  further  ordered,  that  the  defendants  in  the  original  cause  shall  come 
to  an  account  with,  satisfy,  and  pay  the  plaintiff  for  the  tithes  of  the  second,  or 
aftermath,  or  after-pastiure  of  the  grass  grown  and  renewed  on  the  said  defen- 
dant's meadows  or  grounds  within  the  parish,  during  the  time  demanded  by  the 
bill. 

And  it  is  referred  to  tbe  deputy-remembrancer  to  take  the  account,  but  no 
costs  are  to  be  paid  on  either  side  to  this  day.     x 


H.  11  Geo.    Scacc.    Rives,  D.D.  v.  FUzherbert.  [2  Wood,  249.] 

Staffordshve,  23d  February,  1725. 

THE  rector  of  Swinnerton,  in  the  county  of  Stafford,  claimed  tithes  of  Upoa  a  bill  for 
wood  under  twenty  years  growth,  felled  in  Swinnerton  Park  and  the  tithe-wood,  ao 

Barleys.  *"^''*'  ^"^ 

The  defendant  said,  that  for  seven  years  last  past,  he  had  been,  and  still  was  J^^he^r'thm 
seised  of  Swinnerton  Park  and  the  Harleys,  wherein  are  contained  several  acres  ^^^  ^  custom  in 
of  coppice  wood  lying  in  the  said  parish,  in  the  hundred  of  Pyrehill  ^  that  the  hundred  in 
since  his  being  so  seised,  about  February,  in  the  year  1721,  be  cut  and  felled  non  dedmando 
off  and  from  the  said  coppice  wood,  one  hundred  and  twenty-isix  cords  and  six  J?'  ■*!  ^°*^  ^* 
feet  of  coppice  wood,  and  two  hundred  and  twenty-two  cords  of  stack  wood,  pj^'^Jj^^usinff 
which  consisted  all  of  oak ;  and  also  that  h^  bad  cut  several  quantities  of  to  try  it,  the 

woods,  issue  was  taken 
j^  eonfeuc,  an4  the  bill  dismiflsed  with  costs. 
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•17125.        iroods^  the  tithes  mliereof  had  been  paid  te  the  piahitiff,  although  he  was  not 
RIVES         duly  entitled  to  any  tithes  from  the  same ;  for  he  insisted^  that  no  tithes  were 

*' due  for  the  said  coppice  wood  and  stack  wood ;  for  that  the  said  coppice  wood 

was  upwards  of  twenty  years  growth  at  the  time  the  same  was  felled  and  cut 
down^  and  the  said  stack  wood  consisted  wholly  of  oak  which  had  not  been 
cut  down  in  the  memory  of  man,  and  of  the  roots  of  old  timber  trees  which 
were  not  titheabie.  He  also  insisted,  that  in  the  hundred  of  Pyrehill  there 
was,  and  time  out  of  mind  had  been  a  custom  that  no  tithes  were  payable 
upon  the  fall  of  or  for  any  wood  cut  down  and  felled  within  the  said  hundred 
of: Pyrehill;  and  that  the  ground  upon  which  the  said  wood  or  trees  were 
growing,  and  from  which  the  said  coppice  and  stack  wood  were  felled^  laid  and 
were  within  the  said  hundred  of  Pyrehill. 

The  court  directed  a  trial  at  law  upon  this  issue,  ''  Whether  there  is  a  cus*" 
**  tom  in  the  hundred  of  Pyrehill^  in  the  county  of  Stafford,  in  prescribiDg 
*'  in  non  decimando  for  the  tithe  of  all  wood  cut  or  felled  within  the  said 
*'  hundred  ?" 

The  issue  was  accordingly  made  up ;  but  the  plaintiff  would  not  try  the 
same ;  and  upon  reading  the  decree,  the  court  ordered,  that  the  issue  be  taken* 
pro  confesso,  and  the  bill  dismissed  with  costs,  both  at  law  and  in  equity. 

Ro.  Price,        F.  Pagk,        B.  Hale. 

£.11  Geo.     Scacc. 
Marston  y.  Clet/pole  et  al\   [Bunb.  213,]   2  Gw.  674. 

The  sutute  of  "DILL  by  a  lay  impropriator  for  tithes  for  about  twenty-four  years. 
limitations  is  not  -mJ'  I'^hg  defendant,  as  to  such  part  of  the  bill  as  prays  discovery  and  relief 
b'fl*f  *^t^th°  *  ^^^  ^^^  ^*™^  before  within  six  years  next  before  the  filing  the  bill  or  serving 
for  the  defend-  ^^^  subpana,  pleads  the  statute  of  limitations,  and  that  he  did  not  promise  to 
ant  is  in  the  na-  tnake  any  satisfaction  for  any  tithes  before  the  said  six  years, 
ture  of  a  bailiff  '  This  plea  was  now  argued,  and  over-ruled  per  totam  curiam  ;  for  the  de- 
er receiver  for  fendant,  as  to  the  tithes,  is  in  the  nature  of  a  receiver  or  bailiff  for  the  plaintiff, 
.  the  piainuff.        -^  which  case  the  statute  of  limitations  does  not  operate. 

Cited  for  the  plaintiff,  Cro.  Car.  513.  1  Saund.  38.  2  Saund.  Webbers. 
Tyrrell, 

Cited  for  the  defendant,  Cro.  Car.  115.  Hetley,  111. 

E.  11  Geo.     Scacc. 
Hanson  v.  Fielding.  [Bunb,  214.  Gilb.  Eq.  Rep.  225.]  2  Wood,  225. 

2  Gw.  663. 

An  exemption  "DILL  by  a  lay  impropriator  for  tithes  within  the  parish  and  boundaries  of 
of  a  manor,  as      J-^  Shilton  and  Barnacle,  in  the  county  of  Warwick. 

being  parcel  of  fhe  defendant,  as  to  the  manor  of  Barnacle,  by  his  answer  insists,  that  the 
of  the'priorrof  °^*"^^r  w*8  part  of  the  possessions  of  the  priors  of  St.  John  of  Jerusalem, 
St.  John  of  Je-  whose  possessions  were  exempt  from  payment  of  tithes  quamdiH  propriis  ma- 
rusaiera  (no  n^nu,  SfC,  then  sets  forth  the  stat.  31  Hen.  8.  vrith  the  clause  of  discharge,  and 
tithes  in  kind  also  the  Stat.  32  Hen.  8.  whereby  these  priories,  with  all  privileges,  &c.  were 
h«vn)g  ever  vested  in  the  crown  j  and  that  no  tithes  in  kind  had  been  paid  for  this  manOT. 
held  good.  Upon  the  debate  of  this  exemption  were  cited  for  the  plaintiff.  Lib.  2.  47.  a. 

Cro.  Jac.  57.  Moore,  913.  Degge,  346.  For  the  defendant.  Dyer,  277.  b. 
Bridgm.  32.  Latch,  89.  Sir  W.Jones,  182.  Ray  .225.  Daniel,  Vicar  ^Ba^ 
in  Com:  Hertf,  v.  Sir  J.  Gcrmr,  Trin  1687. 

The  court  seemed  all  of  opinion,  that  it  was  a  good  discharge ;  but  the 
plaintiff  after  failed  in  making  out  his  title,  and  the  bill  upon  that  was  dis- 
missed.— \Bunh,'\ 

A  BILL  was  brought  by  a  lay  impropriator  claiming  under  a  grant  from  the 
crown,  after  the  dissolution  of  the  religious  houses,  for  tithes  within  the  paridi 
and  boundaries  of  Shilton  and  Barnacle,  in  the  county  of  Warwick,  of  the 

tithes 
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tithes'  of  corn/  grain,  ^ool,  and  lamb,  for  the  ycfar  i  723.  Defendaiit,  as  to  the 
lithe  for  wool  and  lamb,  says^  that  he  is  lessee  of  the  vicar  of  Anstis,  «nd  that 
the  small  tithes  did  not  belong  to  the  mother  church,  but  were  received  by  the 
chaplain  of  Anstis  long  before  the  dissolution  of  religious  houses  j  and  that 
after  they  came  into  the  hands  of  the  crown,  they  were  also  enjoyed  distinctly. 
As  to  the  tithes  of  com  and  grain  within  the  manor  of  Barnacle,  he  says,  that 
the  lands  were  formerly  part  of  the  possessions  of  the  hospitallers  of  St.  John 
of  Jerusalem,  and  that  his  lands  were  discharged  from  the  payment  of  tithes, 
while  they  continued  in  his  own  mannrance  and  occupation  5  that  his  lands,' 
by  virtue  of  some  acts  of  parliament  (27  H.  8.  c.  21 .  31  H.  8.  c.  13.  32  H.  8« 
c.  24),  were  vested  in  the  crown,  and  were  to  be  held  and  enjoyed  by  the  King 
and  his  grantees,  in  as  large  and  ample  manner  as  the  late  religious  housea 
held  them  ;  that  he  was  a  grantee  under  the  crown,  and  consequently  entitled 
to  hold  them  discharged  from  tithes. 

Mr.  Bvnlntry,  for  the  defendant,  objected  th^t  the  lands  of  the  hospitallers 
of  St.  John  of  Jerusalem  coming  to  the  crown  by  the  statute  32  U.  8.  c.  24. 
they  could  not  claim  the  privilege  of  the  clause  of  exemption,  in  the  statute 
31  H.  8.  c.  13.  by  which  it  is  appointed,  that  all  monasteries,  abbeys,  &c« 
which  before  had  come,  or  hereafter  should  come  to  the  King  by  suppression, 
surrender,  &c.  should  be  held  and  enjoyed  by  him  in  as  large  and  ample  man- 
ner as  the  religious  houses  held  them ;  and  whereas  many  of  them  were  dis-' 
charged  from  tithes,  they  should  be  held  by  the  King  and  his  grantees  dis- 
charged, &c.  and  cited  2  Co.  47.  a.  Archbishop  of  Canterbury's  case  (1),  where 
it  was  resolved,  that  the  clause  of  dischai^e  should  extend  only  to  those  pos- 
sessions which  came  to  the  King  by  the  said  act ;  and  that  it  would  be  absurd 
that  the  branch  of  the  act  31  H.  8.  should  extend  to  a  future  act  of  parliament, 
which  the  makers  of  the  said  statute  31  H*  8.  without  the  spirit  of  prophecy 
could  not  have  foreknowledge  of,  and  insisted  strongly  upon  the  case  of  Cora- 
waliis  and  Spurting,  Cro.  Jac.  57.  Moor,  913.  Degg.  346  (2),  as  an  express 
authority  in  point. 

Serjeant  Pengdly,  for  the  defendant,  made  use  of  two  ways  to  take  off  the 
objection  \  first,  that  part  of  the  lands  of  the  hospitallers  of  St.  John  of  Jeru- 
salem were  vested  in  the  crown  by  the  31  H.  8.  and  that  the  32  H.  8.  was 
only  made  because  of  the  great  compass  of  their  estates  (some  of  which  were 
in  Ireland),  and  to  be  so  general  as  to  comprehend  all  that  might  be  omitted 
in  31  H.  8.  and  then  without  doubt  the  branch  of  the  act  concerning  discharge 
from  tithes  extends  to  them.  But  if  the  court  should  think  these  lands  passed 
only  by  the  32  H.  8.  he  thought,  secondly,  that  even  upon  that  statute  the> 
grantee  should  hold  them  discharged  from  tithes ;  and  seeing  it  had  been  re- 
solved by  some  judges,  that  the  clause  of  exemption  in  the  31  H.  8.  should  not 
extend  to  latter  statutes  (though  at  first  that  was  a  doubt  upon  the  words  *'  or 
hereafter  shall  come  '*),  he  would  therefore  wave  that,  and  rely  upon  the 
31  H.  8.  by  which  they  were  vested  in  the  crown  with  all  privileges,  &c. 
Now  one  of  their  privileges  was,  that  they  should  hold  the  lands  discharged 
from  tithes,  whilst  they  continued  in  their  occupation,  which  being  continued 
to  the  crown  by  the  said  statute  31  H.  8.  we  say  is  a  real  discharge  annexed 
to  the  land,  and  going  along  with  it,  and  it  has  been  accordingly  expressly 
granted  to  us  \  for  we  have  a  grant  dated  the  15th  December,  4  £d.  6.  of  this 
manor  of  Barnacle,  &c.  with  the  very  same  words,  as  are  in  the  statute,  viz. 
**  with  all  privileges,  &c."  and  we  have  enjoyed  it  ever  since  with  benefit  of 
this  exemption.  And  he  cited  T.  Raym.  225.  Fasseit  and  Franklin,  where  it 
is  said  by  Hals,  Ch.  J.  that  by  reason  of  the  word  '*  privileges^"  they  shall, 
not  pay  tithes,  and  resolved  accordingly  by  the  court. 

Serjt.  Cumins,  senior,  and  Mr.  Ward,  senior,  on  the  same  side,  cited  Dy. 
227.  b.  pi.  60.  W.  Jon.  182.  Bridg.  32.  Lat.  89:  and  per  Ward,  in  Tr.  Term> 
1687,  the  case  of  Daniel,  Vicar  of  Bengo,  in  Hertfordshire,  and  Sir  John 
Gower,  where,  upon  cotisidering  all  the  cases,  this  court  held  all  the  lands  dis-^ 
charged,  and  dismissed  the  bill.  , 

(1)  AnU,  lis.  (8)  Anti,  p.  157. 

Mr. 
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Ifr.  Bmbmy  Mdd  in  reflj,  diat,  in  the  case  in  Dyer,  tbe  hodi  emoe  to  the 
4irovm  by  81  H  8.  and  then  diey  were  immediately  exempt,  as  Bridg.  32.  L«t; 
99*  W.  Jon.  182  Ai  the  case  amwars^  the  coort  was  equally  divided  upon 
the  pmnt  of  discharge.  As  to  T.  Kaym.  225.  it  was  a  very  short  report,  and 
it  does  not  Bppear  upon  what  reasons  the  court  went.  The  gnat  stress  is  laid 
upon  the  word  ''  privileges  *'  in  the  statute  31  H.  8.  and  if  that  of  itself  bad 
been  sufficient,  for  what  reason  did  they  insert  a  particular  danse  of  ezemptiaii 
from  tithes  ?  He  insisted  upon  the  case  of  ComaalSs  and  SpmrBng,  wbicfa 
being  determined  upon  a  special  verdict,  the  book  also  taking  notice  that  the 
like  judgment  was  given  upon  a  demurrer,  is  of  great  authority. 

GiLBBBT,  Ch.  B.  Those  privileges  were  granted  to  this  eodestastical  cocpo- 
ration  by  bulls  from  die  pope;  but  these  disdbarges,  for  want  of  a  special 
clause  to  oontioue  them,  were  extinguished  in  as  many  of  them  as  were  dis-* 
solved  by  the  27  H.  8.  but  that  cramping  the  King  in  his  alienation  in  31  U.  6i 
they  put  in  a  danse  to  continue  to  the  crown  the  privilegea  tliaa  mre  in  tiwpm. 
as  special  corpomtions.  Now  the  question  is,  whether  the  word  "  privfleges  "* 
In  31  H.  8.  has  the  smallest  intent  to  carry  all  other  privileges  to  the  crown. 
If  the  point  had  not  been  resolved,  we  should  not  have  disputed  it. 

Nota»  It  was  no  further  settled,  for  when  the  plaintiff  went  into  his  proof 
of  the  grants  oi  the  tithes  of  these  lands,  they  iqipeared  to  be  grants  of  different 
possessions^  therefore  his  bill  was  dismissed,  in  that  he  fiukd  in  making  out 
his  tide. 


Tidies  shall  be 
paid  for  the  de- 
pasturing of 
sheep  upon  tur- 
nips unsereredy 
where  the  sheep 
are  sold  to  the 
butcher,  al- 
tiiough  tithe  has 
been  paid  of  the 
wool  of  such 
sheep. 


£.  12  Geo.    Scacc. 
Colenum  Y.  Barker.  [Gilb.  £q.  Rep.edl.]  2  Gw.  665. 

^T^HE  plaintiff  by  his  bill  demanded  tithes  for  the  depasturing  of  sheep  on 
-■-    turnips,  remaining  on  the  ground  unsevered. 

The  defendant  said  we  sheep  paid  tithes  of  wool,  and  that  tithes  on^t  not 
to  be  paid  twice. 

It  appeared,  that  after  shearing  time  the  defendant  fed  his  sheep  widi  tur- 
nips, whereby  they  were  bettered  5^.  a  sheep  $  that  they  went  about  five 
months  on  the  turnips,  and  then  were  sold  to  the  butcher ;  and  the  defendant 
brought  in  a  like  quantity  of  new  sheep  before  shearing  time  came  again,  so 
that  the  plaintiff  always  had  tithe  of  wool  of  the  full  number. 

Poigeuy,  for  the  plaintiff,  said,  that  this  improvement  of  the  sheep  by  the 
turnips,  was  a  new  mcrease,  and  that  consequently  tithes  ought  to  be  paid  for 
the  improvement  and  increase  \  and  if  the  turnips  had  been  severed,  there  had 
been  no  doubt  but  tithes  had  been  due.  He  cited  three  cases  which  be 
rdied  on. 

First,  the  case  of  Nkhotas  and  Hooper,  1  RoL  Abn  IMsm.  462.  pi.  7.  where 
it  is  adjudged,  that  if  a  man  pay  tithe-lamb  at  Markstide,  and  anerwards  at 
Michaelmas  shear  the  residue  of  the  lambs,  vi2.  the  other  nine,  he  shall  pay 
tithe-wodi,  although  he  had  before  paid  tithe  of  the  lambs ;  for,  says  the  hock., 
it  is  a  new  increase. 

Secondly,  The  secoiid  case  v^ich  he  quoted  was  Eaitmrnd  against  Sandw  (1 ), 
a  demand  fbr  tithe-herbage  of  oxen,  which  were  depastured  to  be  fattej. 

The  defendant  insisted,  that  these  oxen  had  been  used  for  the  plough,  and 
so  were  exempted ;  that  their  labour  improved  the  parson^s  tithes,  and  so  to 
pay  tithe  for  their  agistment  would  be  double  tithing :  but  the  court  of  ex- 
chequer decreed,  and  it  was  affirmed  in  the  House  of  Lords,  that  tithe-heibage 
vras  due  for  the. time  they  were  taken  from  the  plough,  they  being  then  no 
otherwise  beneficial  to  the  parson  in  tithes. 

Thirdly,  The  case  most  relied  on  was  a  decree  in  this  court,  HiL  1  W.  &l  M. 
Dummer  and  ftlngJUld{2),  v^ich  was  a  demand  of  tithe  for  pastitrage  of 
sheep,  from  the  time  of  shearing  titt  they  were  sold.  Tbe  defendant  insisted 
that  by  the  sheep's  depasturing  on  the  land,  it  was  improved,  and  the  plaintiff's 
tithes  bettered  tnereby  -.  but  the  court  decreed  an  account,  and  smd,  that  this 


(\)Anu,p.6i6, 


(I)  AmU,  p,  566, 
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was  no  bar  to  the  plaintiff's  demand ;  and  this  decree,  upon  rehearing,  was         1725. 
affirmed.  colsmav 

Ward  and  Bunbwy,  for  the  defendant,  argued,  that  if  this  demand  prevailed, 
it  would  be  double  tithing,  which  was  contrary  to  the  whole  tenor  of  the  law, 
and  cited  many  cases  for  that  purpose.  But  the  court  agreed  that  it  was  a  new 
increase ;  that  they  could  not  distinguish  it  from  the  case  of  Dummer  and 
WtRgfidd  ;  that  the  distinctions  laid  down  in  the  case  of  Eastmond  and  SandM 
were  good,  and  decreed,  thai  the  defendant  should  go  to  an  account. 


V. 


1726. 


E.  12  Geo.     Scacc. 
Cuthbert  v.  Westwood  and  others.    [Gilb.  Eq,  Rep.  230.] 

2  Wood,  280.  2  Gw.  666. 

"DILL  against  land-owners  to  establish  a  right  of  40/.  per  annvm,  and  in  Where  it  does 
-*-'  lieu  of  tithes  ;  which  by  a  decree  in  time  of  Car.  I.  was  to  be  paid  out  "p*  appear  by 
of  particular  lands  (which  were  formerly  part  of  the  forest  of  Braden)  to  the  l?'l°[*^?*'j 
vicar  of  Crickhide,  m  Wiltshire.  ^^  ^  f^' 

Two  objections  were  taken  for  want  of  parties.    First,  that  these  land-  of  tbe  crown,  no 
owners  were  tenants  to  the  crown  of  lands  lying  within  the  bounds  of  the  objection  lies 
forest  (which  formerly  paid  no  tithes),  and  that  so  the  attorney-general  ought  ^?'  ^^t  of  pai^ 
to  have  been  made  a  party.  ^^     |...  - 

Answer.  It  does  not  appear  by  the  bill  that  they  are  lessees  under  the  payment  of  401. 
crown,  and  the  defendants  have  not  insisted  upon  it  in  their  answers,  and  so  mUeo  of  tithes,' 
that  is  out  of  the  case  it  being  ob- 

Second  objection. .  It  is  not  sufficient  to  make  the  landowners  only,  but  jf<^te<l  that  all 
they  should  have  made  the  occupiers,  parties  to  the  biU j  for  a  decree  against  onehtto hm 
the  land-owners  could  not  affect  them.  beoi  parties,  a 

Answered  by  Bunbvry.    That  it  would  be  endless  to  make  all  the  occu-  commiition  was 

piers  parties,  and  if  that  were  necessary  to  be  done,  the  plaintiff  could  never  iwued  to  enquire 

come  at  his  right  \  for  there  were  great  numbers  of  them,  and  any  single  one  ^^  "'^T^'^ 

dying,  would  put  the  plaintiff  to  his  bill  of  revivor,  and  cited  the  case  of  i^^^^.  ^e  own^ 

BrUco  against  the  undertakers  of  the  land-bank,  before  Lord-Keeper  Wright,  en  and  occu* 

who  said  he  would  not  oblige  them  to  bring  idl  before  the  court,  since  the  ptera  names, 

right  might  be  determined  by  having  a  view  $  which  the  court  thought  reason-  ""^  ^^'^  ^^^ 
able.  each  tenement 

The  court.    Though  we  can  decree  only  against  the  land-owners  who  are  ^^^     ^  ^^* 
before  the  court,  yet  that  will  affect  the  lands ;  the  40/.  a-year  ought  to  be 
apportioned  among  the  owners,  and  the  original  decree  may  be  carried  against 
the  occupiers  land. 

Decree  a  commission  should  go  to  inquire  into  .and  ascertain  the  value  of 
the  lands,  the  owner  and  occupiers  names,  and  what  proportion  of  the  40/.  par 
amiwn  each  tenement  ought  to  pay. 

[It  was  ordered  by  the  court,  as  it  appears  by  the  decree  book,  that  a  special 
commission  should  issue  in  the  country,  under  the  seal  of  this  court,  directed 
to  such  a  commission  as  the  deputy-remembrancer  should  appoint,  to  inquire 
who  were  the  several  farmers  and  occupiers  of  such  part  of  the  said  inclosed 
lands,  formerly  part  of  the  forest  of  Braydon,  which  lie  within  the  parish  of 
Cricklade  St.  Sampson,  in  the  county  of  Wilts,  and  particularly  what  part  of 
such  lands  each  fanner  or  occupier  severally  held  or  enjoyed^  and  of  what  yearly 
values  the  repective  lands  so  held  by  them  severally  were ;  the  said  deputy- 
remembrancer  to  appoint  the  time  and  place  of  executing  such  commission ;. 
and  the  costs  to  be  reserved. 

In  pursuance  of  the  said  decree,  and  the  deputy's  certificate,  a  special  com- 
mission issued,  and  the  commissioners  returned  their  certificate,  and  certified 
the  different  hmds  and  the  respective  shares  and  values  liable  to  the  payment 
of  the  said  40/.  per  annum,  as  set  forth  in  the  said  certificate. 

Upon  reading  the  said  decree,  order,  and  certificate,  and  the  several  depositions 
Uktn  by  virtue  of  the  said  commission,  and  upon  debate  of  the  matter,  it  was 
ordered  by  the  court,  that  it  should  be  referred  to  the  deputy-remembrancer  to 

ascertain 


V 
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172G.        ascertain  wbat  part  and  proportion  of  the  40^  per  OHmm,  due  to  the  plflintiff' 

cvTHBiRT      from  the  defendants,  each  defendant  ought  to  pay,  according  to  the  number  of 

acres  in  his  occupation ;  and  what  was  due  from  each  defendant  to  the  pUintiff 

for  the  arrears  of  the  said  40/.  per  annum,  according  to  the  like  proportion.    The 

costs  to  be  reserved. 

In  pursuance  of  the  said  decree,  the  deputy-remembrancer  made  hb  report 
therein,  dated  the  12th  of  July,  1728  $  and  on  the  18th  of  July,  1/28^  upoa 
hearing  counsel  on  both  sides,  and  reading  the  decree  and  report ;  the  coort 
ordered  the  report  to  be  confirmed,  and  the  several  defendants  to  pay  to  the 
plaintiff  the  several  sums  reported  due  to  him,  and  all  the  defendants,  except  the 
Westwoods,  to  pay  to  the  plaintiff  his  costs  of  this  suit,  to  be  taxed,  but  the 
said  plaintiff  was  to  have  no  costs  against  the  defendant  Westwood  >  and  that 
the  several  defendants  shoidd  for  the  future  pay  to  the  plaintiff  40/.  per  atutum^ 
according  to  the  proportions  in  the  said  report  mentioned.] 

E.  7  Geo.    Scacc. 
Qutlter  V.  Mumndine.    [Gilb.  Eq.  Rep.  228.]    2  Gw.  668. 

Where  nop.  A    BILL  was  for  a  discovery  of  tithes  by  the  lessee  of  a  parson.     The  de- 

^uTedla'bar  "^  fendant  pleads  13  EUz.  c.  20.  against  nou^residence,  in  bar.     Ward,  far 

to  a  bill  for  ^^^  plaintiff,  objected  to  the  plea. 

tithes,  the  First,  That  it  was  bad  in  substance,  for  that  It  did  not  shew,  that  he  was  not 

plaintiff  is  not  of  necessity,  or  justifiably  absent,  (barely  saying  that  he  was  voluntarily  absent 

entitled  to  a  qq^  beine  sufficient),  as  he  misrht  have  done,  according  to  Butler  and  Goadaltn 
discoverer,  for  J"^     o\  h  ^'  ^ 

the  defendant  ^^'       j.       ;1I        .  ^    ,  .  .  -^    ,.     .  . 

having  shewed        Secondly,  The  time  of  absence  the  statute  requires  to  avoid  the  lease  i^ 

that  the  plaintiff  eighty  days  and  more^  which  ought  to  appear  to  be  a  continual  absence  for 
has  no  title  to     eighty  days  all  together,  and  at  one  time.     1  Bulstrode,  3.    Shepard  v.  TawnsUe, 

iSrvM^S  In'"""  Moore,  436. 

GonMqaence  Thirdly,  Though  the  plea  should  be  thought  good  in  substance,  yet  it  could 

can  have  no  be  no  bar  to  the  discovery,  though  it  might  as  to  the  relief.  To  prove  which 
title  to  a  disco-  he  mentioned  the  case  of  a  modus  pleaded  in  bar  to  a  bill  for  tithes,  in  which 
^"y  ^*!IJJ^°*  ^®®*  '*  ^^^^  ^^^^*  '^*'  *ltl*ough  the  plea  was  good  as  to  the  relief,  yet  it  was 
MfdT'that  ^o  ^^  a*  ^  tl*c  discovery ;  but  that  the  defendant  must  answer,  and  shew  the 

constraction  quantity,  quality,  and  value  of  the  tithes ;  and  the  reason  upon  which  that  has 
would  be  too  been  so  resolved  is,  because  if  the  defendant's  plea  in  bar  should  prove  to  be 
liberal  to  make  false,  the  plaintiff  then  is  to  have  a  discovery  from  the  defendant  upon  oath, 
parsons  reside,    and  they  will  not  let  him  run  the  hazard  of  losing  such  discovery,  which  he 

of  tiidJpiSshes.  ™S^'  ^  ^^  *^®  defendant  should  die  in  the  mean  time ;  and  that  in  Hilary 
^  '  term  last,  the  court  would  not  allow  a  plea  of  the  statute  of  limitations  to  be  a 
good  bar  to  a  bill  for  tithes. 

Fourthly,  Edlin  objected  that  they  had  set  out  the  year  wrong  in  the  plea, 
and  that  it  did  not  appear,  that  he  was  absent  above  eighty  days  Li  any  one 
year,  taking  the  year  to  commence  according  to  the  computation  of  sera  upoQ 
the  25  th  of  March,  as  he  insisted  it  might. 

Bunbury  and  Bw}tle  for  the  defendant^  to  what  had  been  said,  gave  the  fbl* 
lowing  answer ; 

As  to  the  first  objection,  that  if  he  had  any  good  excuse  for  his  absence,  it 
being  a  thing  lying  entirely  within  his  own  cognizance^  they  need  not  take 
notice  of  it,  but  he  must  shew  it  in  his  replication ;  and  the  whole  court  hdd 
the  same. 

Secondly,  The  construction  they  contend  for  would  entirely  defeat  the  sta^ 
tute,  for  at  that  rate  he  need  only  be  there  five  days  in  the  whole  year.  As  to 
the  opinion  in  Bulstrode,  it  is  only  that  of  two  judges  obiter;  and  as  t^ 
Moor,  436.  the  insmul  ac  pariter  are  in  the  special  verdict,  but  no  notice  taken 
of  it,  that  it  was  necessary  they  should  be  in. 

Thirdly,  They  distinguished  this  from  a  plea  of  a  modus,  for  that  admits  the 
plaintiff's  title  to  the  tithes,  but  only  avoids  the  pa3^ent  of  them  in  kind;  for 
that  by  custom  he  wa^  to  have  something  else  in  lieu  of  them :  ia  that  case  the 

demand 
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demand  is  allowed  to  be  just ;  and  the  only  question  i^,  in  what  manner  that         1726. 
demand  is  to  be  satisfied.     But  the  plea  in  the  present  case  denies  and  defeats       qviltsb 

all  the  plaintiflTs  right  and  title  to  the  tithes^  and  to  any  manner  of  satisfaction    ^^ 

for  them.    The  plea  of  the  statute  of  limitations  was  also  very  different  from  " 

this,  for  that  statute  could  not  be  extended  to  a  demand  for  tithes. 

Fourthly,  That  the  year  was  to  be  365  days,  without  reckoning  it  from  the 
25th  March;  and  they  insisted  upon  the  case  of  Etheridge  and  Mms,(\)  in 
this  court,  being  in  point. 

GiiiBERT,  Ch.  B.  The  case  of  Etheridge  and  Mills  cannot  be  distinguished 
from  this. 

Secondly,  The  case  oiBulstrode  is  not  law;  for  that  would  defeat  the  statute 
causd  qud  gyprd, 

.  Thirdly,  That  this  was  a  good  plea  in  bar,  both  as  to  the  discovery  and  relief 
As  to  the  case  of  pleading  a  modus,  that  allows  the  plaintiffs  title,  and  so  that 
is  pleading  against  what  you  allowed  before. 

rhe  reason  why^tbe  statute  of  limitatioos  was  not  allowed  to  be  pleaded  in 
bar  to  a  bill  for  tithes  was,  that  tithes  were  not  of  the  nature  of  those  denmnds 
that  are  intended  to  be  barred  by  the  statute ;  besides,  that  plea  allows  the 
title.  Years  shall  not  refer  to  the  sra,  but  must  be  intended  a  solar  year  of 
365  days. 

Price,  B.  agreed  the  year  shall  be  365  days,  and  the  absence  any  eighty  days 
within  that  compass. 

As  to  the  second  objection,  how  inconvenient  it  might  be  to  allow  such  a 
plea  a  good  bar 'as  to  the  discovery,  for  that,  supposing  the  plea  to  be  false,  if 
the  defendant  should  die,  the  plaintiff  might  lose  the  benefit  of  a  discovery,  the 
answer  was  very  plain ;  for  the  defendant  having  here  shewed  that  the  plaintiff 
has  no  title  to  the  tithes  themselves,  he  in  consequence  can  have  no  title  to  a 
discovery  concerning  them. 

Page,  B.  The  plea  of  a  modus  is  an  acknowledgement  of  the  title  of  the 
plaintiff,  and  is  in  part  a  discovery  itself;  for  it  sets  out  he  is  to  pay  so  much 
tor  com,  so  much  for  pies,  &c,  and  then  it  is  nothing  strange  he  should  be  com* 
pelled  to  go  on  a  little  farther^  and  shew  the  quai^tlty  and  number  of  his  com, 
pigs,  &c. 

He  took  the  distinction  to  be  between  a  plea  acknowledging  the  title,  and 
one  that  absolutely  denies  it.  If  a  bill  be  Drought  by  an  heir,  claiming  by 
descent  against  another,  suggesting  some  fraud,  and  praying  d  discovery,  there, 
if  the  defendant  plead  he  is  a  purchaser  for  a  valuable  consideration,  such  plea, 
which  goes  to  the  plaintiff's  title,  is  always  good,  both  as  to  relief  and  disco- 
very. So,  in  case  of  a  biU  for  an  account  against  one  as  bailiff,  suggesting 
fraud,  if  the  defendant  pleads,  that  at  such  a  time  he  did  account,  he  need  not 
go  on  and  set  out  an  account.  And  he  also  agreed  as  to  the  computation  of  the 
year. 

Hale,  B.  That  the  plea  b  a  good  bar  to  the  discovery,  and  that  the  case  of 
a  modus  had  been  rightly  distinguished  from  this. 

As  to  the  statute  of  limitations,  he  thought  it  might  have  been  pleaded  in 
bar  to  the  discovery,  if  it  could  have  been  pleaded  at  all,  which  it  could  not; 
for  that  spedalties  are  not  barred  by  the  statute^  and  tithes  are  of  a  higher 
nature. 

And  he  farther  said,  that  no  constraction  would  be  too  liberal  to  make  par- 
sons reside,  and  take  care  of  their  parishes. 

(1)  AmU,  p.  806. 


Tr    1 1  Geo      Scacc* 
Sir  Edward  Blacket  v.  Doctor  Finney.    [Bunb.  1 76. 198.  8  Mod.  375.] 

2  Wood,  250.  2  Gw.  66h 

»UiL  suggested  that  there  was  a  modus  of  four-pence  per  score  of  all  sheep  An  lajimction 
^  going  on  Grayerfidd,  in  the  parish  of  Ryton,  in  the  county  of  Durham,  in  ^^  ^!??^  ^ 
lieu  of  tithe  of  bmb  and  wool;  that  the  defendant  UbeUed  m  the  spiritual  ^^^to!taja 
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1726.        court  for  tithes  in  kind ;  that  the  plaintiff  moved  for  a  prohibition  in  the  comt 
of  pleas  in  Darhanij  but  permitted  a  consultation  to  go^  and  depended  on  relief 
in  this  court,  and  prayed  to  have  the  modus  established :  the  defendant.  Doctor 
Finney,  insisted  there  was  no  such  modus,  but  that  the  four-pence  was  in  lien 
libdfor^tithes,    ^ ^^^ ™^  ^ ewes,  which  was  usual  in  that  country. 

where  a  modm  Now  upon  motion  for  an  injunction  to  the  spiritual  court  the  defendant's 
was  Bought  to  be  counsel  insisted,  that  this  was  proper  matter  of  suggestion  on  a  prohibition; 
A  fli^b^^UoMi  ^^^  ^^  ^^  defendant  had  in  the  answer  denied  the  modus:  but  per  curiam, 
to  be  payable  ^^^^  being  some  dispute  between  the  parties,  whether  the  modus  is  as  alleged 
on  or  about  a  ^°  ^^  ^^»  ^^^  ^  ^^  spiritual  court  cannot  try  the  modus,  we  wiU  grant  the 
certain  day  U  injunction, 
bad,  bat  al- 

at*tS?^l^S****  Bill  to  establish  a  modus  of  four-pence  per  score  of  sheep  in  lien  of  the 
the  court  cav^  ^'^^^  ^^  lamh  and  wool  payable,  or  which  ought  to  be  paid  on  or  about  the  25th 
the  party  iSer^  day  of  April  yearly. 

to  amend  his  It  was  objected  at  the  hearing  to  the  uncertainty  of  the  time  of  payment ; 

bill  paving  the  and  the  court  allowed  the  objection,  but  gave  the  plaintiff  liberty  to  amend, 
cosuof  theday.  ^j„^  p^yj^g  ^j^^  ^^  ^f  ^^^  day.— [Bttn^urjf.] 

Upon  a  bill  exhibited  to  establish  tk  modus,  the  plaintiff  set  forth,  that  this 
modus  was  payable  on  or  about  the  twenty-fifth  day  of  April,  &c.  which  is  a 
void  modus,  because  it  must  be  payable  on  a  certain  day,  as  was  lately  resolved 
in  the  case  of  Harrison  and  Clarke, 

Besides,  it  is  laid  disjunctively  in  the  bill,  viz.  that  the  parishioners  of,  &c. 
'^  constantly  paid,  or  ought  to  pay,  so  much,"  when  it  should  be,  "  constantly 
paid,  and  ought  to  pay,"  &e.  Then  as  to  the  modus  for  sheep,  it  is  laid,  that 
the  parishioners  usually  paid  four-pence  for  every  score,  and  so  pro  raid,  bat 
does  not  shew  what  they  should  have  paid  for  a  less  number,  in  case  there  were 
not  so  many  as  a  score. 

The  defendant  put  in  his  answer ;  and  among  other  things  admitted,  that 
the  modus,  as  set  forth  in  the  bill,  was  payable  on  or  about  the  twenty-fif^h  day 
of  April,  &c.  but  the  plaintiff  perceiving  the  faults  in  his  bill,  as  bcsbre  men- 
tioned, moved  for  leave  to  amend,  and  cited  the  case  of  Rofnolds  v.  Rogers, 
where  the  plaintiff  suggested  a  modus,  but  did  not  lay  it  payable  on  any  certain 
day,  neither  did  the  ddiendant  in  his  answer  confess  any  day  of  payment  5  so 
that  no  certain  day  of  payment  appearing,  either  in  the  bill  or  answer,  the  de- 
fendant, who  was  plaintiff  in  a  cross-bill,  having  laid  it  to  be  payable  on  a  cer- 
tain day,  it  was  held  good. 

The  Cooit.  This  is  a  case  where  an  amendment  of  these  things  will  not 
alter  the  nature  of  the  proofs ;  and  the  day  being  admitted  by  the  defendant  in 
his  answer,  it  is  reasonable  that  on  payment  of  costs  the  plaintiff  should  amend, 
especially  since  his  right  appears  on  the  pleadings ;  theref(»«  it  would  be  too 
rigorous  not  to  give  him  leave  to  amend,  for  in  sudi  case  the  decree  must  be 
founded  on  his  bill ;  and  if  his  bill  will  not  support  it,  though  a  day  is  confessed 
in  the  defendant's  answer,  he  can  have  no  gooa  decree. — yilod,'] 


Tr.  41  Geo.  Scacc 
Egertan,  Clerk,  v.  Still.    [Bunb.  198.]  2  Wood,  ^S0.  2  Gw.  661. 

^**d '  **5""^  1 T  was  decreed  per  curiam  in  this  cause,  first,  that  plaintiff  should  hate 
oomuMQ  rieht  faster  offerings,  as  due  of  common  right,  although  he  demanded  them 

Where  Aere   as  due  by  custom, 
is  an  odd  nnm-        Secondly,  That  where  there  are  above  ten  calves,  lambs,  pigs,  &c.  the  tithe 
ber  above  ten     of  the  Odd  nnmber  above  ten  shall  be  paid  according  to  the  valoe,  aad  net  be 
lambs,  &c.  it  is   carried  over  to  the  next  year, 
notto  be  earned  * 

over  to  the  neat  year,  butthe  tithe  shall  be  .paid  according  to  the  value. 
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Tr.  12  Geo.     Scacc.     Bate  v.  Hmoland,  et  i  contrd.    [2  Wood,  527  J        1726. 

Kent,  6th  July,  1 726.  '^-"^ 

THE  rector  of  Warebomc,  in  the  county  of  Kent,  by  his  bill  stated,  that  he  In  answer  to 
was  lawfully  intitled  to  aU  the  predial,  mixed,  and  personal  tithes,  both  Jl,e  defcnd^u' 
great  and  small,  arising  in  the  said  parish,  or  to  some  recompense  for  the  same ;  ^y^  tij^^  ^^  ^y^^ 
that  the  defendant  Hodges,  from  the  first  of  May,  1721,  and  the  other  defend-  lands  in  the  pa- 
ants  from  1719,  had  occupied,  in  the  said  parish,  several  quantities  of  marsh  nsh  are  distin- 
and  other  lands,  together  with  several  gardens  and  orchards  of  great  yearly  gj»whed  either  as 
Talue ',  that  they  hwl  made  hay,  and  had  kept,  fed,  and  depa8tm*ed  milch  cows,  j^^  L^d^- 
dry  cattle,  sheep,  mares,  and  sows  thereon,  and  from  wnich  they  had  calves,  and  that  there 
lambs,  colts,  pigs,  milk,  and  wool ;  that  they  also  had  all  sorts  of  roots,  fruits,  are  modusa  of 
Lemp,  flax,  nursery  trees,  poultry,  bees,  wax,  honey,  eggs,  and  divers  othertitheable  one  shilling  an 
matters,  (com,  wood,  and  hops  only  excepted,)  and  had  taken  the  same  away,  f*^^°'?^  ^^ 
without  setting  forth  the  tithes  thereof,  or  making  him  any  recompense  for  the  ^^a^^^  acre' 
same ;  that  the  defendant  Brown  had,  for  two  years  last  past,  rented  of  him  for  the  Marsh 
part  of  hb  glebe  lands,  and  had  cultivated  diereon,  over  and  above  the  tithe-  Land,  payable 
able  matters  above  mentioned,  all  sorts  of  com  and  hops,  the  tithes  of  which  *®  *^*  !S^*°'^  °" 
were  due  to  him,  as  well  as  Easter  offerings,  but  which  the  said  Brown  had  re-  ^^^^^f' 
fused  to  pay.    The  bill  therefore  prayed  a  full  discovery,  an  account  of,  and  a  cepting  wheii 
satisfaction  for  all  the  said  tithes.  the  said  lands 

The  defendants  admitted  that  the  plaintiff  was  rector  of  the  parish,  and  inti-  are  sown  with 
tied  to  receive  all  manner  of  tithes  therein,  or  some  satisfaction  in  lieu  thereof ;  J**™*  8J"'°» 
and  that  they  had  converted  to  their  own  use  the  several  titheable  matters  and  J^^^  ^^^ 
things  growing  and  being  upon  the  several  lands  they  held  and  occupied  ;  the  hops,  in  lieu  of 
quantities,  qualities,  and  values  of  which  they  set  forth ;  for  that  their  lands  of  all  tithes  of  bay, 
every  kind,  gardens,  nurseries,  orchards,  and  all  other  lands  whatsoever  in  the  pasturage  and 
said  parisji,  had  been  immemorially  called  and  distinguished  by  no  other  names  f  ""^jj^^^^  ^'^ 
than  upland  and  Marsh  Land  -,  that  all  and  every  occupier  of  Marsh  Land  had  ^pting'^e'  ^^' 
immemorially,  on  Michaelmas  day  in  every  year,  paid  to  the  rector  of  the  parish  tithes  of  hemp, 
or  his  lessee,  one  shilling  an  acre,  and  no  more,  for  every  acre  of  Marsh  Lands  flax,  and  bops ; 
in  their  possessions  in  the  said  parish,  except  when  the  same  had  been  sown  or  °P^"  issues  di- 
planted  with  com  and  grain,  hemp,  flax,  or  hops,  as  a  modus  in  lien  of  the  tithes  2^^^^^,^  ""^ 
of  hay,  pasture,  and  all  the  small  tithes,  excepting  the  tithes  of  hemp,  flax,  and  found,  and  the 
hops,  yearly  arising  upon  the  said  Marsh  Land ;  and  so  af^er  that  rate  for  a  bill  dismissed 
greater  or  less  quantity  than  an  acre  of  such  Marsh  Land ;  and  that  the  said  with  costs, 
sum  of  one  shilling  had  been  constantly  and  immemorially  accepted  by  the 
rectors  of  the  said  rectory  for  the  time  being,  or  by  their  lessees,  as  a  modus, 
and  in  lieu  of  the  tithe  hay  and  pasture  and  all  such  tithes  as  aforesaid  :   and 
they  insisted,  in  the  like  manner,  of  four-pence  an  acre  for  Upland,  with  the  same 
exception,  in  lieu  of  the  tithes  of  hay,  pasture  and  all  small  tithes  as  aforesaid ; 
and  they  averred  that  no  tithes  in  kind,  either  for  hay,  or  for  any  small  tithe,  (ex- 
cept for  flax,  hemp,  and  hops,)  had  ever  been  demanded  by  any  former  rector  or 
lessee  3  and  that  no  pretence  had  ever  before  been  made  to  any  other  recom- 
pense for  tithes  than  according  to  the  moduses  before  stated :  and  they  set  forth 
the  several  sums  due  from  them  to  the  plaintiff  in  lieu  of  tithes,  according  to  the 
moduses,  which  they  said  they  had  always  been  ready  to  pay,  and  which  they 
offered  by  their  answer  to  pay  to  the  plaintift^  together  with  the  costs.  ^ 

The  plaintiff  replied,  and  the  defendants  rejoined. 

The  owners  and  occupiers  of  lands  in  the  said  parish,  as  well  on  behalf  of 
themselves  as  on  behalf  of  the  several  other  owners  and  occupiers  of  land  in 
the  said  parish,  also  filed  their  cross-bill  against  the  plaintiff  Bate,  praying  that 
the  moduses  set  forth  in  the  answer  to  the  original  bill  might  be  established. 

The  rector  put  in  his  answer  to  the  effect  of  the  original  bill. 

The  plaintiTO  replied,  the  defendants  rejoined,  and  witnesses  were  examined  on 
boib  sides ;  and  upon  opening  the  original  bill,  and  reading  an  order  made  on  the 
twenty-seventh  m  Aprd  last,  whereby  all  parties  were  to  appear  gratis  at  the 
bearing  of  both  causes ;  and  upon  reading  the  answer  ci  the  defendants  in  the 
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original  cause,  no  counsel  attending  for  them  to  open  either  the  answer  or  the 
cross-bill  ^ 

The  court  ordered  the  defendants  to  the  CMriginal  bill  to  account  with  the 
plaintiflf  for  their  tithes  in  kind  for  the  time  demanded  by  the  bill,  except  sudi 
as  the  rector  had  waived  by  his  replication ;  that  the  deputy-remembrancer 
should  take  the  account ;  and  that  the  cross-bill  should  be  dismissed,  unless 
cause  were  shewn  to  the  contrary ;  the  defendants  first  paying  five  pounds  costs 
for  this  day's  attendance  before  they  were  heard. 

The  defendants  paid  the  Bvt  pounds  costs  j  and  on  the  eighth  of  December, 
1726,  the  cause  came  again  before  the  court;  when,  upon  opening  the  plead- 
ings, the  court  directed  a  trial  at  law  upon  the  two  following  issues,  viz. 

First,  Whether  all  and  every  occupiers  of  Marsh  Land  within  the  parish  of 
Warehome  have,  time  out  of  mind,  paid,  or  ought  to  pay,  every  Michaelmas 
day,  to  the  rectors  of  the  said  parish,  or  their  lessee  or  lessees,  for  the  time 
being,  one  shilling  an  acre,  and  no  more,  for  every  acre  of  Marsh  Land  in  thdr 
respective  possessions  within  the  said  parish,  (except  when  the  same  hath  been 
sown  with  com  or  grain,  or  with  hemp  or  flax,  or  planted  with  hops,)  as  a  modn, 
and  in  lieu  of  the  tithe  of  hay  and  pasture,  and  all  small  tithes,  (except  the 
tithes  of  hemp,  flax  and  hops,)  yearly  arising  upon  the  Marsh  Land  in  their 
respective  possessions  within  the  said  parish  and  titheable  places  thereof ;  and 
so  after  that  rate  for  a  greater  or  less  quantity  than  an  acre  of  such  Marsh 
Land  in  their  respective  possessions. 

Secondly,  Whether  the  occupiers  of  Upland  within  the  said  parish  and  the 
titheable  places  thereof,  have,  time  out  of  mind,  paid,  or  ought  to  pay,  yeariy, 
every  Michaelmas-day,  to  the  rector  or  rectors  of  the  said  parish,  or  thor 
lessees  or  lessee  for  the  time  being,  four-pence  an  acre,  and  no  more,  for  every 
acre  of  Upland  in  their  respective  possessions  within  the  said  parish  and  tithe- 
able places  thereof  (except  when  the  same  is  sown  with  com  or  grain,  or  hemp 
or  flax,  or  planted  with  hops) ;  and  so  after  that  rate  for  a  greater  or  less 
quantity  than  an  acre  of  such  Upland  in  their  respective  possessions  within  the 
said  parish  and  titheable  places  thereof,  as  a  modus,  and  in  lieu  of  the  tithe  hay 
And  pasture,  and  all  small  tithes,  (except  the  tithes  of  hemp,  flax,  and  hops,) 
yearly  arising  upon  the  Uplands  in  their  respective  possessions  within  the  said 
parish  and  titheable  places  thereof. 

A  trial  was  accordingly  had ;  and  thereupon  the  jury  found  their  verdict  as 
to  the  first  issue.  That  all  and  every  the  occupiers  of  Marsh  Land  within  the 
parish  of  Warehome,  from  the  time  whereof  the  memory  of  man  b  not  to  the 
contrary,  had  paid,  or  ought  to  have  paid,  to  the  rectors  of  the  parish  aforesaid, 
or  their  lessee  or  lessees  thereof  for  the  time  being,  one  shilling  and  no  moie, 
for  every  acre  of  Marsh  Land  in  their  respective  tenures  within  the  said  pa- 
rish, (except  when  the  same  was  sown  with  com  or  grain,  or  with  hemp,  fliax, 
or  bops,)  as  a  modus,  and  in  lieu  of  tithe-hay  and  pasture,  and  all  small  tithes, 
.(except  tithes  of  hemp,  flax,  and  hops,)  yearly  arising  upon  the  Marsh  Land, 
in  their  respective  tenures  within  the  said  parish  and  titheable  places  of  the 
same ;  and  so  after  that  rate  for  a  greater  or  less  quantity  than  an  acre  of  such 
Marsh  Land,  as  the  said  defendants  had  alleged  by  the  plea.  And  as  to  the 
second  issue,  the  jury  by  their  vdrdict  found.  That  the  occupiers  of  Upland 
within  the  said  parish  and  titheable  places  thereof,  from  the  tune  whereof  the 
memory  of  man  is  not  to  the  contrary,  had  paid,  or  ought  to  have  paid,  yearly, 
on  the  aforesaid  feast  ot  St.. Michael  the  Archangel,  unto. the  rector  or  rectors, 
or  their  lessee  or  lessees  for  the  time  being,  four-pence,  and  no  more,  for  every 
acre  of  Upland,  in  their  respective  tenures  within  the  said  parish  and  tithe- 
able places  of  the  same,  (except  when  the  same  was  sown  with  com  or  grain, 
or  with  hemp  or  flax,  or  planted  with  hops,)  and  so  after  that  rate  for  a  greater 
or  less  quantity  than  an  acre  of  such  Upland  in  their  respective  tenures  within 
the  said  parish  and  titheable  places  of  the  same,  as  a  modus,  and  in  lieu  of  tidies 
of  hay  |ind  pasture,  and  of  all  small  tithes,  (except  the  tithes  of  hemp,  flax, 
and  hops,)  yearly  arising  upon  the  Uplands. in  their  respective  tenures  within 
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ibe  8fdd  pari^  and  titfaeable  places  of  the  same,  as  the  defendants  had  alleged 
by  their  plea. 

On  the  sixth  of  December^  1728>  these  causes  came  on  for  farther  directions ; 
and  upon  hearing  counsel  for  all  parties ',  and  reading  the  decree  and  postea ; 
and  full  debate  of  the  matter  5 

The  court  ordered  that  the  original  bill  be  dismissed^  with  costs  both  at  law 
and  in  equity  3  and  that  the  cross-bill  be  dismissed,  widi  costs  in  equity. 


Tr.  12  Geo.    Scacc.    Peirce  v.  Warrener.    [2  Wood,  26 1.] 

WUtshire,  6th  July,  1726. 

THE  bill  stated  that  the  plaintiff  had  been,  for  four  years  past,  duly  insti-  A  vicar  claims 
tuted  and  inducted  in  the  vicarage  and  parish  church  of  Chirton,  in  the  the  tithes  of  hay 

county  of  Wilts:  that  thereby,  and  by  virtue  ot  some  ancient  endowment,  usage,  »n>iog^»*>"n 

..  i"^.       ,'  >i  .««  «a.i         f  tbt  manor  and 

custom,  prescnption,  or  otherwise,  he  was  justly  entitled  to  all  tithes  of  grass  tithing  of  Con- 

and  hay  within  the  said  parish,  save  only  the  tithes  of  three  meadows  within  nock,  in  the  pa- 
the  manor  and  tithing  of  Counock,  in  the  said  parish,  the  tithes  whereof,  the  rish  of  Chirton, 
plaintiff  admitted,  were,  by  some  ancient  prescription  or  otherwise,  due  to  the  JV^^^^  ^"'^ 
owners  of  the  impropriate  tithes  of  the  manor  of  Chirton,  in  the  said  parish  5  3owir3ic*tiihes 
that  the  defendant  from  Lady-day,  1720,  had  occupied  land  in  the  said  manor  of  which  belong 
of  Connock,  amongst  which  were  two  of  the  three  meadows  aforesaid,  of  to  the  impropri- 
which  the  tithes  did  not  belong  to  the  vicar;  but  that  the  tithe-hav  and  grass  ator  of  Chirton. 
of  all  the  rest  did  belong  to  hkn  ^  that  the  said  defendant  did  cut  down  ck>ver 
and  other  grass  growing  on  the  said  lands,  and  made  it  into  hay,  and  converted 
it  to  his  own  use,  without  setting  out  the  tithes  thereof,  on  a  pretence  that  the 
said  tithes  belonged  to  him  as  possessor  of  the  impropriate  tithes  of  Connock ; 
but  that  in  truth  they  belonged  to  the  impropriator  of  Chirton.    The  bill 
therefore  prayed,  that  Uie  defendant  might  answer  the  premises,  and  true  dis-> 
covery  make  of  the  several  matters  charged  in  the  bill. 

The  defendant  admitted,  that  the  plaintiff  might  be  instituted  and  inducted 
into  the  vicarage,  and  entitled  to  receive  some  Sfaall  tithes,  Easter  offerings,  and 
oblations,  incident  thereto ;  but  denied  that  he,  or  any  of  his  predecessors,  as 
yicars  there,  had  ever  any  legal  right  to  the  tithes  of  all  or  any  sorts  of  grass 
and  hay  annually  arising  within  the  said  tithing  of  Connock,  in  the  said  parish  ^ 
for  that  the  manor  of  Chirton,  the  demesne  lands,  all  houses,  lands,  commons, 
royalties,  the  advowson  of  the  church,  the  glebe  lands  thereof,  all  tithes  of  what 
nature  or  kind  soever,  and  all  the  rights,  members,  and  appurtenances,  to  the 
said  church  belonging,  were,  about  toe  reign  of  Henry  Iv.  given  to  the  prior 
and  convent  of  Sunt  John  the  Baptist,  commonly  called  Louthmay,  first 
founded  in  Wales,  and  afterwards  removed  in  or  near  Gloucester,  and  dedicated 
to  the  Virgin  Mary  5  that  the  said  manor,  at  the  time  of  its  donation  to  the 
said  prior  or  convent,  consisted,  and  still  consists,  of  two  tithings,  namely,  the 
tithing  of  Cherington,  otherwise  Chirton,  and  the  tithing  of  Connock,  otherwise 
Conck ;  that  the  said  tithings,  houses,  lauds,  glebe  lands,  tithings,  hereditaments 
and  appurtenances,  to  each  of  them  belonging,  were  granted  by  the  said  prior 
and  convent  distinctly,  in  separate  leases,  under  distinct  rents,  and  had  ever 
since  continued  distinct ;  that  on  the  dissolution  of  the  said  priory,  the  said 
manor,  tithes,  and  premises,  with  the  other  possessions  of  the  said  priory,  were 
given  and  granted  to  King  Henry  VIII.  in  whose  reign  a  true  account  and  par- 
ticular thereof  was  returned  into  the  augmentation  court ;  that  King  Henry 
VIII.  was  seised  of  the  said  manor  and  premises,  after  the  determination  of  the 
particular  estates  then  existing,  from  grants  made  by  the  said  prior  and  con- 
vent ',  that  the  same  descended  to  Queen  Elizabeth  3  that  Queen  Elizabeth,  by 
letters-patent  of  the  fifth  ycai*  of  her  reign,  demised  the  said  messuages, 
lands,  tenements,  glebe-lands,  and  tithes  both  great  and  small,  of  what  nature 
or  kind  soever,  in  the  said  tithing  of  Connock,  in  the  said  parish  of  Chirton, 
for  a  term  of  years,  to  E.  Barnard  and  hb  assigns  ;  and  afterwards,  in  the  four- 
teenth year  of  her  reign,  to  Lady  Stafford  5  and  afterwards,  in  the  thirty-third 
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year  of  her  reign,  to  Richard  Payie,  for  a  tenn  of  yean  5  that  the  rerecsioii  and 
inheritance  thereof  descended  to  James  I.  ^  that  James  I.  by  letterB-fwtenC,  ia 
the  sixth  year  of  his  reign^  granted  the  same  to  R.  Moore  and  F.  PhdpB,  their 
heirs  and  assigns,  for  ever,  which  said  grant  is  recited  verhaHm  in  his  answer; 
that  all  the  premises  so  demised  were,  by  the  said  R.  Moore  and  F.  Phel|is> 
granted  and  conveyed  to  the  defendant's  ancestors,  under  whcHn  he  claimed ; 
and  he  insisted  on  his  right  and  title  thereto,  and  to  reodve  and  take  the  same 
as  his  ancestors  had  always  done.  He  denied  that  the  plaintiff,  or  any  of  his 
predecessors  as  vicars  of  Chirton,  had  always  received  the  tithes  of  all  sorts  of 
grass  and  hay,  and  particularly  of  clover  grass,  from  the  time  of  its  bemg  first 
sown  in  the  said  parish,  within  the  said  tithing  of  Connock,  (the  three  meadows 
in  the  bill  only  excepted,)  for  that  it  was  sown  there  only  fijfty  years  ago  y  and  he 
insisted,  that  he  was  intided  thereto  as  impropriator  of  the  tithes  of  Connock,  and 
to  all  great  and  small  tithes,  together  with  the  glebe  lands  lying  in  the  said  tithing 
belonging  to  the  said  parish  of  Chirton.  He  admitted,  that  the  impropriator 
of  the  tithing  of  Chirton  received  the  tithes  of  the  said  three  meadows ;  but 
he  denied  that  the  plaintiff  had  any  right  or  title  to  the  tithe  of  any  kind  of 
hay  or  grass,  either  of  the  defendant's  glebe  lands,  or  of  any  other  of  his  lands 
or  possessions  within  the  tithing  of  Connock ;  and  he  set  forth  the  land  which  he 
held,  and  the  quantities  and  values  of  his  tithes. 

The  plaintiff  replied ;  the  defendant  rejoined  y  and  divers  witnesses  were 
examined  on  both  sides ;  and  upon  opening  the  biU,  and  no  ooansel  attending 
for  the  defendant ;  and  on  reading  an  affidavit  of  a  service  of  subpana  to  hear 
judgment ;  the  court  ordered  the  defendant  to  account  fot  the  tithes  which  he 
had  in  the  parish  of  Chirton  during  the  time  demanded  by  the  bill,  unless  cause 
were  shewn  to  the  contrary,  the  defendant  first  paying  five  pounds  costs  before 
he  be  heard. 

The  defendant  paid  the  costs,  and  the  cause  came  on  again  before  the  oont 
on  the  fourteenth  of  November,  1726  5  when  upon  hearing  counsel,  and  reading 
several  proofs  taken  in  the  cause. 

The  court  directed  a  trial  at  law  upon  this  issue.  Whether  the  plaintiff  is 
intitled  to  the  tithe  of  hay  arising  upon  any  and  what  lands  lying  within  the 
tithing  of  Connock,  in  the  parish  of  Chirton,  in  the  county  of  Wilts,  (except 
the  three  meadows  commonly  called  or  known  by  the  several  names  of  the 
Rumings,  the  Freehold  Meadow,  and  Bewley*s  Mead,)  in  the  said  bill  men- 
tioned :  The  plaintiff  in  equity  to  be  plaintiff  in  law. 

A  trial  at  law  was  accordingly  had ;  and  a  verdict,  upon  full  evidence,  gifcn 
for  the  plaintiff. 

On  the  eighth  of  May,  1 727,  upon  reading  the  decree  and  pasiea. 

The  court  ordered  the  defendant  to  account  for  the  tithes  demanded  by  the 
bill,  with  taxed  costs  both  at  law  and  in  equity. 

The  deputy,  to  whom  the  taking  of  the  account  was  referred,  made  his  npcMt 
accordingly  on  the  fourteenth  of  July  last;  and  upon  reading  the  report  and  the 
decree : 

The  court  ordered  that  tlie  siud  report  be  confirmed  ;  and  that  the  defendant 
do  forthwith  pay  to  the  plaintiff  two  pounds  eight  shillings  reported  due  for  bis 
tithes,  together  with  his  subsequent  costs,  to  be  taxed  by  the  said  deputy. 


Tr«  12  Geo.     Scacc* 
Somerville,  D.D.  v.  Wise.    [2  Wood,  263.]   2  Gw.  671- 

Oxfordshire,  5th  July,  1726. 

t  the"m3f '^^^  THHE  biU  stated,  that  the  plaintiff,  for  two  years  past,  had  been  vicar  ci 
tithes  of  the  pa-  Adderbury,  in  the  county  of  Oxford,  with  the  chapelries  of  Bodicott  and 

risb,  excepting    Bedford  thereto  belonging  $  and  that,  by  endowment  or  usage,  he  was  entitled 

from  the  recto/y  fo 

and  demesnes 

of  the  church,  and  the  tithe  hay  on  the  copjholds  belonging  to  the  Bishop  of  Winobeslcr.  AcvttWD  to  pay 
every  tenft  meal  or  morning  and  night's  miik,  from  all  i&b  eows  in  the  pariah  fiom  the  fint  goiitg  apoa  the 
common,  Ut  ten  tithe  meals  or  tarns  of  morning's  and  night's  miJk,  in  lien  of  all  tithe-milk,  h  bad.  A  madm  of 
id.  a  mower  iu  lien  of  tithe  of  hay  of  each  Lot  Meadow,  is  bad. 
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to  the  tithes  of  h»y,  wWl,  c^lves^  «9d  all  offeriDgs  woA  small  tithes^  exfitu^  tjbe        1726. 

tithes  arising  from  and  out  of  the  rectory  and  demesnes  of  the  parish  church    toaisavjLtiB 

of  Adderbury  aforesaid ;  and  except  the  tithe  hay  arising  out  of  certain  de-  ^- 

mesne  lands  belonging  to  the  bi^iop  of  Winchester  there ;  that  the  defendants^       ^^  Z'?' 

for  the  years  1722  atid  1723^  were  inhabitants  therein^  and  had  occupied 

sevemLparcels  of  grounds  which  are  no  part  of  the  said  rectory  or  demesne 

lands,  called  the  Ten  Found  Flott^  Pease  Porridge  Meadow^  the  Moors^  unfi 

the  Mill  Meadow^  and  had  yearly  mowed  great  quantities  of  hay  therefirom^ 

and  carried  the  same  away,  without  setting  out  the  tithes  thereof,  or  making 

any  satisfaction  for  the  same,  though  they  had  regularly  paid  him  the  tithe  lEor 

the  same  for  several  years  before  the  said. two  years  j  that  during  the  said  two 

years  they  had  kept  several  milch  cows,  the  tithes  of  which,  though  the  defendants 

admit  the  same  to  belong  to  the  plaintiff,  they  had  only  paid  &om  the  tenth  of 

May  to  the  tenth  of  August  yearly,  insisting  that  no  tithe  milk  ought  to  be 

paid  for  the  remaining  part  of  the  year  3  that  the  tithe  of  the  milk  so  taken 

was  spoiled,  and  not  regularly  set  out,  the  defendants  pretending  that  there  is 

a  modus  due  for  the  sauie ;  but  that,  on  the  contrary,  the  payments  they  have 

made  were  only  compositions  for  the  said  tithes.    The  bill  therefore  prayed 

an  account,  and  a  satisfaction  for  the  said  tithes. 

The  defendants  admitted  that  the  plaintiff  was  vicar  of  Adderbury,  and  en- 
titled to  the  tithes  of  hay,  milk,  calves,  and  other  small  tithes,  except  as  in  the 
bill  and  answer  are  mentioned,  or  to  some  modus  in  Ueu  thereof. 

The  defendant  Wisie,  sen.  admitted,  that  in  the  year  1723,  he  had  occupied 
and  mowed  the  meadow  called  the  Ten  Pound  Plot,  lying  in  a  meadow  called 
the  Misse,  containing  about  four  or  five  acres,  and  about  four  men's  math ; 
and  be  set  forth  what  hay  he  had  made  thereon  5  but  insisted  that  the  Ten 
Pound  Plot  had  been  immemorially  part  of  two  yard  lands  formerly  belonging 
to  one  Baylis,  for  the  tithes  of  which  a  modus  of  one  shilling  a-year  was  due ; 
that  as  the  same  had  been  constantly  paid  and  received,  he  ought  to  be  dis- 
charged thereupon  from  all  tithe  hay. 

The  other  defendants  set  forth  the  respective  shares  and  interest  they 
had  in  the  meadows  called  Pease  Porridge  Meadow,  Mill  Meadow,  Ward's 
Meadow,  and  the  Moors,  as  they  severidly  occupied  them  in  the  said  years, 
and  the  quantities  and  values  of  the  hay  they  had  made  thereon ;  but  they  in^ 
sisted  that  the  said  meadows  were  part  of  the  demesne  lands  excepted  from 
the  payment  of  tithes  by  the  bill.  They  also  set  forth  their  proportions  in  the 
Lott  Meadows,  which  they  insisted  had  never,  within  the  memory  of  man, 
paid  any  tithes  in  kind  to  the  vicar ;  but  that  sixty  years  ago  and  before,  time 
out  of  mind,  the  occupiers  thereof  used  to  pay  to  the^vic^,  at  Michael  mas, 
yearly,  a  modus  of  two-pence  a  mower,  and  so  in  proportion  for  any  other 
quantity  of  meadow,  in  lieu  of  all  tithes  thereof;  that  about  sixty  years  ago 
the  occupiers  compounded  with  Dr.  Bean,  the  then  vicar,  for  all  vicarial  tithes, 
at  the  rate  of  eight  shillings  a  yard  land,  including  the  modus  of  t^o-pence 
a  mower  3  which  rate  was  accepted  for  tdl  tithes  by  the  vicars  until  the  present 
plaintiff  became  vicar  of  the  said  church ;  and  they  insisted  that  only  the  said 
modus  of  two-pence  a  mower  or  man's  math  was  due  for  the  tithe  hay  of  the 
Lott  Meadows,  which,  they  said,  they  had  been  always  willing  to  pay. 

The  defendants  also  admitted  that  they  had  kept  large  quantities  of  milch 
cows  in  the  said  parish ;  but  said,  that  the  vicars  thereof  had  immeqiorially 
taken  every  tenth  meal,  or  morning  and  night's  milk,  from  all  milch  cows  in 
the  said  parish,  from  their  first  going  upon  the  common,  which  happens  usually 
on  the  third  of  May,  for  (en  tithe  meals  or  turns  of  morning  and  nfght's  milk, 
in  lieu  of  all  tithe  milk  ;  and  that  the  plaintiff  had  actually  received  the  same 
from  them  ever  since  he  had  been  vicar ;  but  they  denied  that  they  had  ob- 
structed him  in  taking  his  tithe  milk,  or  that  they  had  spoiled  the  same  -,  and 
they  set  forth  the  quantities  and  values  of  the  several  titheable  matters  and 
things  which  they  respectively  had  on  their  said  grounds. 

The  plaintiff  replied ;  the  defendants  rejoined  i  and  divers  witnesses  were 
examined  on  both  sides  5  and  upon  reading  all  the  depositions  taken  on  both 

sides. 


WISB. 
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1 726.  sides^  and  the  sevend  exhibits  fbUowing,  viz.  an  inqidnticm  taken  on  Tbnndqr 
soMiKviLL*  next  after  the  feast  of  St.  Ainbrose,  in  the  fifteenth  year  of  Edward  the  Thiid; 
a  roll  of  assessment  for  the  county  of  Oxford^  dated  the  seoond  of  March,  in 
the  fifteenth  year  of  Edward  the  Third ;  letten-patent  of  Kmg  RidMni  Ae 
Second,  dated  the  thirtieth  of  April,  in  the  ftmrth  year  of  his  reign ;  a  charter 
of  W.  Wickham,  bishop  of  Winchester,  dated  the  tenth  of  May,  1381,  in  the 
fixirth  year  of  Richard  the  Second ;  a  charter  of  the  priory  and  convent  of  the 
cathedral  church  of  Winchester,  dated  the  twenty-fourth  of  May,  1381,  in  the 
fourth  year  of  Richard  the  Second ;  letters-patent  of  Thomas,  bishc^  of  Ro- 
chester, delete  of  Pope  Urban,  dated  the  twenty-sixth  of  June,  1381 »  in  the 
fourth  year  of  Richard  the  Second  i  the  like  of  the  said  bishop,  dated  the  ninth 
of  July,  1381  ;  an  indenture  between  the  warden  and  sdidars  of  the  coUeg^ 
called  St.  Mary  Winchester  College,  in  Oxford,  and  the  vicar  of  Attertmcy, 
dated  the  eighth  of  October,  1397  $  the  confirmation  of  the  bishop  of  Lincoln, 
subjoined  to  the  said  indenture ;  the  terrier  of  the  rectory  of  Addeitoy,  taken 
the  thirty-first  of  March,  1659 ;  a  copy  of  a  bill  and  answers  in  this  court,  in 
the  ninth  year  of  George  the  First,  SamerniU  v.  Wise  ;  also  court  rolls  of  the 
manor  of  Adderbury,  beginning  the  nineteenth  of  October,  1678,  and  ending 
the  twenty-sixth  of  October,  1715  ^  a  survey  of  the  bishm)  of  Wincbester*i 
demesnes,  in  Adderbury,  in  1 647 ;  and  a  letter  from  Lady  Rochester ;  and 
upon  long  debate  of  the  matter. 

The  court  was  of  opinion,  that  the  custom  of  paying  ten  meals,  ex-  morniiig 
and  night's  milk,  in  lieu  of  the  tidies  of  milk,  as  set  forth  in  the  answer,  is  not 
good  in  law ;  and  therefore  do  overrule  and  set  aside  the  same,  and  declare 
that  the  defendants  ought  to  account  with  the  plaintHF  for  the  tithes  of  their 
milk  for  the  whole  year. 

The  court,  as  to  the  tithe  hay  of  the  Ten  Pound  Pbt,  occupied  by  the  de- 
fendant^ Richard  Wise,  sen.  he  insisting  that  the  same  was  part  ci  two  ^od 
lands,  formerly  belonging  to  one  Baylis;  and  that  a  nuidu$  of  one  shilling 
a-year  was  due  to  the  vicar,  in  lieu  of  the  tithes  thereof  in  kind,  overraled  and 
set  aside  the  said  pretended  exemption,  and  ordered  the  defendant  Ridiard 
Wise,  sen.  to  account  for  the  tithe  hay  thereof,  as  claimed  by  the  bill. 

The  court,-  as  to  the  tithe  hay  of  the  Lott  Meadows,  was  of  opinion,  that 
the  pretended  modus  of  two-pence  a  mower,  in  lieu  of  tithe  hay  of  sndi  uie». 
dows,  is  not  good  in  law,  and  therefore  overruled  the  same,  and  decreed  the 
defendants  to  account  for  the  tithes  of  the  same. 

The  court,  as  to  the  tithe  hay  of  the  meadows  called  FeasePorridge  Meadow, 
the  Moors,  the  Mill  Meadow,  and  Ward's  Meadow,  which  are  alleged  to  be 
part  of  the  Demesne  Lands  excepted  in  the  bill,  and  that  therefore  no  tithes 
of  hay  are  due  to  the  plaintiff  for  the  same,  was  of  opinion,  that  the  plaintiff's 
right  to  the  tithes  thereof  should  be  tried  at  law. 

•It  was  thereupon  ordered  and  decreed  by  the  court,  that  the  defendants  do 
severally  account  with  and  satisfy  the  plaintiff  for  the  tithes  of  the  milk  had 
by  them  respectively  within  the  said  parbh  during  the  whole  of  the  years  de* 
manded  by  the  bill,  deducting  thereout  what  tithe  milk  the  plaintiff  had  re- 
ceived. 

It  is  likewise  ordered  by  the  court,  that  the  defendant  Richard  Wise,  sen. 
do  account  with  and  satisfy  the  plaintiff  for  the  value  of  the  tithe  hay  of  the 
meadow  called  the  Ten  Pound  Plot,  during  the  time  demanded  by  the  bill. 

It  is  idso  ordered,  that  the  defendants  do  severalty  account  with  and  satisfy 
the  plaintiff  for  the  tithe  hay  of  their  shares  of  the  Lott  Meadows,  and  also  of 
Sweetnay  and  Hadgay  Meadows,  in  the  said  parish,  occupied  by  them  severslly 
during  the  years  in  the  bill  mentioned. 

And  as  to  the  tithes  of  hay  of  the  meadows  called  Pease  Porridge  Meadow, 
the  Moors,  the  Mill  Meadow,  and  Ward's  Meadow,  a  trial  at  law  was  ordered 
concerning  the  same  \  the  plaintiff  in  equity  to  be  plaintiff  at  law ;  and  the 
issue  to  be,  '^  Whether  the  said  meadows,  or  any  and  what  part  thereof,  are 
"  copyhold  lands  held  under  the  bishop  of  Winton,  or  not  >" 
By  an  order  oi  court  made  the  sixth  of  December  last,  it  was  ordered,  by 

the 
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the  ocmsent  <^  five  of  the  defendants,  (who  were  all  the  defendants  that  had  any 
lands  witlun  the  said  meadows,  they  hemg  sensible  that  the  said  four  meadows 
were  not  such  oopyhold  lands,  and  therefore  desiroos  of  avoiding  the  expense  of 
such  trial,)  that  the  issue  din^cted  as  aforesaid  shoold  be  taken  pro  cmfcuo  as 
against  them }  and  that  they  should  account  with,  satisfy,  and  pay  to  the 
plaintiff  for  the  values  of  the  tithes  arising  on  such  puts  of  the  said  four  mea- 
'dbws  as  were  in  their  respective  occupations  during  the  time  demanded  by  the 
bill  5  the  deputy-remembranoer  to  take  the  account. 

llie  dnmtymade  his  report,  dated  the  twenty-dghth  of  January  last  j  and 
upon  reading  the  said  orders  and  report,  and  no  oouuel  attending  for  the  de- 
fendants, and  no  exceptions  having  been  filed  thereto,  the  court  ordered  die 
report  to  be  ratified  and  confirmed,  and  the  defendants  to  pay  to  the  plaintiff 
the  severd  sums  reported  due  for  iheir  tithes,  together  with  his  costs  to  be 
taxed. 

Thb  Covbt  full. 


Tr.  12  Geo.     Scacc.     G(mge  v.  Clarke.  [2  Wood,  268.] 

Yorkshire,  7th  July,  1726. 

THE  rector  of  Gilling,  in  the  county  of  York,  claimed  the  tithes  of  the  A  custom  that 
parish.  tlte  rector  had 

The  defendant  said,  the  demesnes  of  the  IcH^hip  of  Gilling  belonged  to  '^c*^  ""um 
Charles  FaurfiEDt,  lord  thereof,  and  had  ever  been  enjoyed  free  from  the  pay-  ^^^^  ^tfaet ' 
ment  of  tithes  in  kind;  for  that  the  plaintiff,  and  every  rector  of  the  said  of  hay  yearly 
parish,  had,  time  out  of  mind,  received  yearly,  in  lieu  of  tithes  in  kind  arising  growing  upon 
on  the  said  demesne  lands,  all  the  hay  yearly  growing  upon  three  acres  m  ^'^  ■^^^  ®f 
meadow  and  a  close  in  Gilling,  called  Low  Ings ;  and  he  insisted  <on  the  be-  ^^^h^JIf.^ 
nefit  of  the  said  prescription  in  bar  of  the  tithes  in  kind  arishig  upon  the  said  ing  upon  the  de^ 
demesne  lands ;  for  that  all  the  closes  which  he  occupied  as  tenant  under  the  mesnes  of  a  lord- 
said  Mr.  Fairfax,  viz.  Meathill  Close,  Whiteland  Heads,  Freskholme,  Hold-  ship,  held  good. 
ing  Close  Paddock,  and  Green  Close,  are  all  (except  Green  Close)  part  of  the 
said  demesne  lands.    He  further  said,  that  in  the  said  years  he  had  occupied 
other  closes,  viz.  Socker  Fkitt,  Trisdale  End,  Millbume  East  Field,  Fatt  Close, 
Tho.  Milbume*8  Pasture,  the  Top  of  Mill  Spring,  the  Mill  Hill,  Knagg*s 
Close,  and  the  Old  Park,  and  about  a  rood  of  meadow,  all  which  were  exempted 
from  payment  of  tithes. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  divers  witnesses  were 
examined  in  the  cause ;  and  upon  reading  several  proofs  taken  in  the  cause, 
and  on  full  debate ; 

It  is  ordered  by  the  court,  that  the  bill,  as  to  such  part  thereof  as  seeks  from 
the  defendant  an  account  fk  tithes  for  the  lands  within  the  parish  of  Gilling, 
insisted  on  by  the  answer  to  be  parcel  of  the  demesne  lands  of  the  lordship  of 
Gilling,  and  tithe  free,  shall  be  dismissed,  with  costs  to  be  taxed ;  but  as  to 
all  other  titheable  matters  and  things  demanded  by  the  said  bill  which  the 
said  defendant  had  on  his  lands  within  the  said  parish  of  Gilling,  the  defendant 
is  to  account  for  with  the  plaintiff. 

Price,  B.        Pao£,  6.        Halb,  B. 


M.  12 
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M.  13  Geo.    Scacc. 
Thompson  v.  Holt.  [2  Wood,  «69.]  «  Gw.  671. 

Buckinghamshire^  23d  June,  1726. 

Moduia  of  a  nPHE  rector  of  Loughton^  in  the  county  of  Backs,  daimed  the  titlies  of 
nrden  penny  X  g^arden  stuff,  apples,  pears,  pigeons,  cows,  milk,  lambs,  she^^  wool,  fug- 
by  «U  occu^n  gQ^^  £^jj^^  calves,  and  the  loppings  of  oak,  ash,  and  elm. 
dens^liraof  '^^  defendant  Holt  said,  that  be  held  an  ancient  garden  in  the  said  pariah; 
tithes  of  all  sar-  but  that  no  tithe  in  kind  was  due  to  the  rector  for  the  fhdt  thereof;  fSr  that, 
den  stuff  and  time  out  of  mind,  all  occupiers  of  ancient  gardens  in  the  said  parish  had  paid, 
fnut(exo«it  gQj  ought  to  pay,  to  the  rector  of  the  said  parish*  at  Easter,  y«uiy,  one  pomy, 
peuv)-^  for  ^^^^^  ^  garden  penny,  in  lieu  of  all  garden  stuff  or  fruit  (except  apples  and 
emy  new  milch  pcars)  yearly  arising  in  such  gardens ;  and  he  tendered  the  same,  with  Ids 
cow,  and  lid  proportionable  costs.  He  also  admitted,  that  he  had  several  dozen  of  pigeons ; 
for  eveiy  old  but  denied  that  he  had  sold  any  3  and  insbted,  that  no  tithes  were  due  for 
"^j?^2r  **t  *^®°*-  ^®  *^  admitted,  that  he  had  several  cows,  which  he  had  kept  some- 
^B^^fields^*  times  upon  his  inclosures,  and  sometimes  in  the  common  fields  bdongmg  to 
8d.  a  score,  ami  the  said  parish  ;  and  insisted,  that  he  was  not  accountable  to  the  plaintiff  for 
so  in  proportion,  the  tithe  of  such  milk  as  was  milked  from  the  cows  while  they  were  depastured 
in  lien  of  tithe  upon  the  common  fields ;  for  that,  time  out  of  mind,  there  had  been  doe  and 
AOTntrUie*^^  payable  to  the  rector  of  the  said  parish  for  the  time  being,  at  Christmas,  yeaiiy, 
parish,  but  not  ^°^  every  new  milch  cow,  two-pence,  and  for  every  old  milch  cow,  three  half- 
wintered  there ;  pence,  depastured  on  the  common  fields,  and  which  he,  by  his  answer,  ten- 
a  small  penny  dered  accordingly,  as  also  a  tenth  part  of  the  value  of  the  milk  milked  from 
in  lien  of  all  his  cows  while  depasturing  on  his  inclosures,  with  his  proportionable  costs. 
fod^/penVrn"^^  He  also  set  forth  that  he  had  two  Uunbs,  and  tendered  the  pLuntiff  a  half- 
house;  i|<^  for  penny  a  piece  for  them.  He  siso  stated,  that  in  April,  1723,  he  had  hnm^t 
each  calf  weaned  into  the  parish  several  sheep  that  had  been  wintmd  in  other  counties,  and 
for  the  pail  in  were  by  him  shorn  in  the  parish  in  that  year ;  but  he  insisted,  that  he  was  not 
the  parish,  al-  accountable  for  the  tithe  wool  of  them ;  for  that,  time  out  of  mind,  thoe  had 
tithes aredue  ^"^  ^"®  ^^^  payable,  at  Christmas,  yearly,  eight-pence  a  score,  and  so  pro- 
for  pigeons  not  portionably  for  a  greater  or  less  number  which  were  so  brought  into  the  parish, 
sold ;  nor  of  and  not  wintered  there,  in  full  satisfaction  of  the  tithe  wool  of  such  sheep  so 
loppings  and  brought  in.  He  also  said,  that  in  the  said  year  he  had  caused  several  hundreds 
^ooA^^ho^  of  fiirze  faggots  to  be  cut  upon  Loughton  common ;  that  some  thereof  were 
twenty  vears  ^^^*  ^°^  ^^^  ^^^  burnt  in  his  family;  and  that  there  had  been  due  and  pay- 
growtb.  able,  at  Easter  yearly,  to  the  rector  of  the  said  parish,  one  penny,  called  a 

smoke  penny,  in  lieu  of  aU  wood,  frirze,  and  fuel  burnt  and  spent  in  the  house 
of  every  inhabitant  within  the  said  parish ;  and  he  tendered  the  same  by  his 
answer,  with  his  proportionable  costs.  He  also  said,  that  the  said  parish  of 
Loughton  lay  within  the  hundred  of  Newport  Pagnell;  and  that  no  tithe  for 
wood  of  hedges,  hedge-rows,  bushes,  willows,  and  furze,  which  were  cither 
sold  or  used  for  firing,  was  ever  paid  within  the  said  hundred  ;  that  he  had 
lopped  from  oak,  ash,  and  elm  trees,  of  above  twenty  years  growth,  several 
hundred  of  faggots;  had  sold  some,  and  spent  the  rest  in  his  family;  and  in- 
sisted, that  no  tithe  was  due  from  the  same,  or  any  thin^  in  lieu  thereof*  He 
ako  set  forth  an  account  of  his  calves,  and  the  price  for  which  he  had  sold 
them ;  and  stated,  that  two  thereof  were  weaned  for  the  pail ;  and  he  insisted, 
that  a  modus  of  three  halfpence  a  calf  for  each  calf  weaned  for  the  purpose 
aforesaid  was  due  to  the  rector  in  lieu  of  the  tithes  of  such  calves,  which  he 
also  tendered  to  the  plaintiff. 

The  other  defendants,  by  their  answers,  also  insisted  upon  the  said 
duses. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  divers  witnesses 
examined  on  both  sides ;  and  upon  leading  the  proofs  in  the  cause  3 

The  court  ordered  the  defendants  to  account  for  tithe-milk  in  kind  during 
the  time  the  defendant's  cows  were  kept  on  their  inclosed  grounds  and  pastora 
lands  j  for  the  tithes  of  their  wood  and  furze  (except  for  the  loppings  and  top- 
pings 
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IlingB  of  timber  treet  above  twenty  years  giewth^^or  burnt  in  tbeir  hmites,  or         1^26. 
vsed  in  fencing)  ;  for  the  tithes  of  apples  end  pears,  lambs,  Easter  oiferings,      TsoMvioir 
pigeons  sold,  and  such  dry  cows  as  were  altogether  unprofitable,  and  throogh 
which  no  tithe  did  otherwise  accrue  to  the  rector  of  the  parish ;  but  as  to  the 
other  matters,  they  were  ordered  to  account,  according  to  thc^  moduses  set  forth 
in  the  answers. 

The  Court  full. 

M.  13  Geo.     Scacc,    Mason  v.  Hype.    [£  Wood,  271.] 

Buckinghamshire,  10th  December,  1726. 

THE  rector  of  Ludgershall,  in  the  county  of  Bucks,  claimed  all  tithes  In  A  medm  that 
kind,  both  great  and  small,  arising  in  the  parish ;  and  stated,  that  all  the  the  lector  ci|joyt 
defendants  were  so  well  satisfied  of  his  right  to  tithes  in  kind,  that  they,  befort  ^^TT^?** 
Lady  day,  1723,  desired  him  to  accept  twelve  shillings  aryear  for  ev^ry  yard  2^J|S2e»!!ui 
land>  in  lieu  of  tithe-hay  and  small  tithes  -,  that  he  did  accept  the  same  accord*  \i^  of  |j^  ^^^ 
ingly ;  and  that  all  the  defendants  (except  Jones)  had  paid  him  six  shillings  a  of  hay,  except 
yiurd  land  for  the  first  half  year ;  but  that  they  afterwu^s  refused  to  perform  of  certam  lands 
the  said  agreement,  or  to  set  out  their  tithe-hay  in  kind,  or  to  make  him  any  S^^  ^^^ 
satisfaction  for  the  same.  S"v<S!diS^d 

The  defendants  denied  that  the  plaintiff  was  entitled  to  any  tithes,  except  the  e^blisbed. 
tithes  of  corn,  which,  with  the  parsonage  and  glebe,  they  said,  were  worth  one 
hundred  and  eighty  pounds  a-year  5  and  they  insisted,  that  there  was  an  im- 
memorial custom,  that  all  the  proprietors  and  occupiers  of  land  within  the  said 
iMurish  should  yearly,  at  Lady  day  and  Michaelmas,  pay  to  the  rector  six  shiL- 
lings  and  eight-pence  for  everv  yard  land  occupied  and  possessed  by  them  re- 
spectively, in  lieu  of  all  and  all  manner  of  small  tithes  whatsoever  within  the 
said  parish  and  the  titheable  places  thereof ;  and  likewise  that  the  rectors  of 
the  said  parish  bad  immemorially  enjoyed  two  pieces  of  meadow,  called  the 
Parson^s  Pieces,  in  satisfaction  for  all  tithes  of  nay  within  the  said  parish 
and  titheable  places  thereof,  except  the  tithe-hay  oif  certain  lands  called  the 
Berry  Lands.  And  as  to  the  Beiry  Lands  they  also  insisted,  that  above  two 
hundred  and  thirty  years  ago  the  proprietors  of  the  lands  then  occupied  and 
possessed  by  thera,  or  those  under  whom  they  claimed,  had  purchased  several 
lands  from  A.  Warren,  the  devisee  of  Sir  J.  Borlace,  and  amongst  them  the  said 
lands  called  the  Berry  Lands,  which  were  conveyed  to  theqa  dischai^ed  of,  and 
from  all  manner  of  tithes  whatsoever ;  of  which  the  said  plaintiff  had  notice, 
and  never  made  claim  for  any  tithes  of  the  said  lands  till  lately.  They  admitted 
that  they  had  made  the  agreement  with  the  plaintiff ;  but  said,  that  it  was  in 
dread  of  suits ;  and  they  set  forth  their  titheable  matters  and  things. 

On  reading  the  proofs  in  the  cause ;  a  lease  granted  of  the  tithes  of  the 
parish  by  one  W.  Knight  to  Queen  Elizabeth,  dated  the  second  of  February, 
in  the  twenty-fifth  year  of  her  reign  ',  another  deed  of  assignment  of  the  said 
tithes,  executed  by  Queen  Elizabeth  to  one  C.  Freeman,  dated  the  fourth  of 
June,  in  the  thirteenth  year  of  her  reign  ^  and  upon  debate  of  the  matter. 

The  court  ordered  the  defendants  tp  account  for  the  small  tithes  from  Lady 
day,  1723,  to  the  filing  of  the  bill. 

And  as  to  the  tithe-hay  in  kind,  a  trial  at  law  was  directed  upon  this  issue, 
''  Whether  the  plaintiff  and  his  predecessors,  rectors  of  the  said  parish  of 
*'  Ludgershall,  have,  ftom  timcx  immemorial,  had  and  enjoyed  as  his  and  their 
"  own  several  right  and  property,  the  two  pieces  of  meadow  in  the  pleadings 
*'  mentioned,  called  the  Parson's  Pieces,  for  and  in  lieu  of,  and  in  satisfaction 
"  for,  all  tithes  of  hay  arising  and  growing  in  the  said  parish  and  the  titheaUe 
**  places' thereof,  except  the  tithes  0^  the  lands  called  Berry  Lands :"  to  be  trie4 
by  a  special  jury  of  the  county. 

The  court  also  ordered  the  defenduUs  to  pay  costs,  so  fur  as  relates  to  the 
tithes  of  Berry  Lands,  and  to  the  small  titjies  in  kind. 

A  trial  was  accordingly  bad,.and  a  verdict  was  fonnd  for  the  defendants. 

The 
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The  oonrt  otdered,  thai  so  mudi  of  the  bill  as  seeks  to  compel  the  paynent 
and  delivery  of  dthe-hay  ia  kind  (except  for  Beery  Lands)  be  dismttwiedj  witb 
costs  at  law  and  in  equi^. 

Tho.  Pknoblly,  Law.  Cabtse> 

B.  Hale,  J.  Comyns. 


M.  IS  Geo.     Scacc. 
Bokenham  v.  Bentfield.    [Com.  392.]    Raym.  239. 


BILL  by  lessee  of  the  parson  of  for  tithes^gainst  defendant,  a  pa- 

rishioner ;  to  which  defendant  pleaded 


dboofcred* 


f^a^^a^n  if  -^^  rishioner ;  to  which  defendant  pleaded  stat.  13  Eliz.  chap.  20.  fay  winch 
pleaded  toabill  it  is  enacted  "  that  no  lease  of  any  benefice  or  ecclesiastical  promotion  with 
for  tithes,  qnaii-  cure,  or  any  part  thereof,  shall  endure  any  longer  than  while  the  lessor  shall  be 
ti^  and  vaJnes  ordinarily  resident,  and  serving  the  cure  of  such  benefice  without  absence 

above  fourscore  days  in  any  one  year,  but  that  such  lease,  immedtat^  upon 
such  absence,  shall  cease  and  be  void,*'  &c.  and  that  the  lessor  was  absent 
above  fourscore  days  in  such  year,  whereby  his  lease  to  the  plaintiff  did  beoome 
Void ;  and  the  plea  being  admitted  to  be  heard  according  to  the  rules  of  oomt, 
no  one  then  appeared  to  defend  or  maintain  the  title  of  die  plaintiff,  for  it  vras 
said  by  the  counsel  fer  the  defendant,  that  such  plea  was  formerly  allowed,  vis. 
between  Milia  and  Etheridge,  February  5,  Hilary  term,  12  Geo.  1.(1) 

That  it  was  also  allowed  in  Easter  term,  between  Qidlttr  and  Afie«eiM£Bc,(2) 
that  the  sole  question  in  those  cases  was,  if  the  defendant  should  not  answer  to 
the  quantities  and  values  alleged  by  the  bill,  at  the  same  time  he  tendeis  his 
plea ;  so  as  where  the  defendant  insists  on  a  modus  as  a  discharge  of  his  pay- 
ment of  tithes  in  kind,  yet  the  defendant  ought  to  answer  to  the  quantity  and 
value  of  the  tithes  chaiged  in  the  bill ;  otherwise,  if  it  were  afterwards  found 
there  was  no  such  modus,  plaintiff  cannot  have  a  decree  against  defendant,  be- 
cause it  does  not  appear  how  much  is  due  by  him  for  his  tithes,  to  the  plaintiff. 
But  it  was  then  resolved  by  the  court,  that  upon  such  plea  of  non-residence 
of  the  lessor,  the  defendant  need  not  answer  to  the  quantities  and  values,  for 
such  plea  goes  to  the  right  and  title,  of  the  plaintiff  ^  but  where  anNNto  is 
alleged,  that  admits  the  title  of  the  plaintiffs  to  take  tithes  of  the  defendant, 
and  only  goes  to  the  manner  of  payment,  if  tithes  should  be  paid  in  kind  or  not 

And  upon  all  these  authorities  alleged,  the  plea  in  the  present  case 
allowed. 


(l)ilnt^,p.  806. 


(S)iliiti,p.8l6. 


A  Ticar  entitled 
to  imall  tithes 
except  of  lands 
formerij  be- 
longiug  to  db- 
solml  monas- 
teries. 


£•  13  Geo.     Scacc. 

Lawrence  v.  Yeates ;  et  i  contri.    [2  Wood,  276.] 

Gloucestershire,  8th  May,  1727. 

TH£  vicar  of  Brockworth,  in  the  county  of  Gloucester,  claimed  the  tithes 
of  wool,  lambs,  calves,  and  all  other  tithes  whatsoever,  for  eight  years  last 
past,  in  kind,  except  the  tithes  of  com  and  hay. 

The  defendant  admitted,  that  the  plaintiff  was,  as  vicar  of  the  parish,  enti- 
tled to  the  tithes  of  wool,  lambs,  and  to  all  other  tithes,  except  the  tithes  of 
com,  hay,  and  wood,  or  to  some  modus  in  lieu  thereof;  and  that  he  held  a 
messuage  and  lands  called  Abbott's  Wood,  or  Brockworth  Park ;  a  meadow 
called  Mansmores,  formerly  consisting  of  two  closes,  but  now  'lying  open;  a 
close  called  Trippett*s ;  a  little  orehard,  which  was  part  of  the  said  dose  i  and 
a  meadow  called  the  Lilleys,  which  he  rented ;  and  he  set  forth  what  dtheable 
matters  and  things  he  had  thereon :  but  he  insisted  that  he  was  not  obliged 
to  pay  any  tithes  in  kind  for  the  same,  or  any  thing  in  lieu  thereof,  to  the 
plaintiff :  and  that  no  vicar  had  ever  received  any  tithe  in  kind,  or  any  thing 
in  lieu  of  the  same  3  for  that  the  messuage  and  lands  called  Abbott*s  Woods 

or 
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or  BrockuvoitU  Faik,  were  beretof<M«  parcel  of  the  manor  of  I>raise  Coari,  in        1726. 
Brockwotthy  and  formerly  part  of  the  dissolTed  abbey  of  Saint  Peter's  in  Gkni-     lawabiici 
cester  ^  that  the  said  abbey  was  one  of  the  greater  abbeys ;  that  the  same  came 
to  the  crown  by  the  statute  31  Hen.  8.  c.  13 ;  that  the  abbot  and  con?ent  of 
St.  Peter's  had  immemoria]iy>  and  at  the  time  of  the  dissolution^  held  and  en- 
joyed the  same,  freed  and  discharged  from  the  payment  of  any  tithes  in  kind^ 
or  any  thing  in  lieu  thereof  5  that  the  said  messnage  and  lands^  so  vested  in  the 
crown^  free  and  discharged  from  tithes,  had  ever  since  been  so  enjoyed ;  that 
the  same,  by  letters-patent,  dated  the  ftrarth  of  September,  the  tlurty-third 
year  of  King  Henry  the  Eighth,  were  given  and  granted  to  J.  Wakeman^  then 
bishop  of  Gloncester^  and  his  successors,  for  ever  j  and  had,  ever  since  been, 
from  time  to  time,  granted  by  leases  for  lives  by  the  bbhop  of  Gloucester,  and 
held  by  their  lessees  and  tenants,  tithe  firee^  and  no  demand  ever  made  for  the 
tithes  thereof  except  by  the  plaintiff;  and  that  the  said  messnage  and  lands^  so 
discharged  of  tithes,  were,  by  lease,  dated  the  nineteenth  of  October,  1703, 
devised  to  W.  Gnise^  and  his  heurs^  &c.  under  which  the  defendant  held  the 
same  discdiarged  as  aforesaid.    The  defendant  further  stated^  that  the  closes 
called  Mansmores^  Trippett's,  and  the  Little  Orchard  thereto  belonging,  were 
and-are  part  of  the  demesnes  of  the  said  manor  of  Brockworth  3  that  ihe  same 
with  the  tithes  thereof  were  part  of  the  possessions  of  the  late  dissolved  priory 
of  Lianthony,  in  the  said  dty ;  that  the  said  priory  was  one  of  the  greater  mo- 
nasteries ;  and  having  come  to  the  crown  by  the  statute  31  Hen.  8.  c.  13.were4 
by  letten-patent  dated  the  twenty-sixth  of  June  in  the  thirty-second  year  of 
Henry  the  Eighth,  granted  to  J.  Guise,  and  his  heirs,  and  by  several  oohvey- 
anoes  and  descents  were  now  vested  in  Sir  John  Guise ',  that  Sir  John  Guise, 
by  indenture,  in  February,  1708^  demised  the  same  to  ihe  said  W.  Guise,  and 
bis  heirs>  Sec,  for  three  liyes,  under  which  the  defendant  claimed  the  same ; 
and  he  insisted,  that  the  same  had  been  enjoyed  without  the  payment  of  any 
tithes^  or  any  thing  in  lien  thereof  |  and  that  no  demand  had  ever  been  made 
for  tithes^  except  by  the  plaintiff.    The  defendant  further, insisted,  that  all  the 
said  lands  and  tenements  neld  by  him,  except  the  close  called  the  Lilleys>  were 
l^ally  discharged  from  the  payment  of  tithes,  or  any  thing  in  lieu^  as  afore- 
said; and  as  to  the  Ldlleys,  he  insisted^  that  no  tithes  in  kind  had  ever^  during 
the  memory  of  man,  been  paid  for  the  same,  but  that  three  shillings  a-year, 
and  no  more,  had  been  immemorially  paid  to  the  vicar,  as  a  modus  in  lieu  of 
all  vicarial  tithes;  and  he  averred  that  he  had  often  tendered  the  same  to  him. 
The  defendant  admitted,  that  he  had  not  paid  any  Easter  offerings,  and  tendered 
to  the  plaintiff  two-pence  a-piece  for  himself  and  his  wife  for  each  year. 

The  defendant,  with  others,  filed  their  cross-bill  against  Lawrence,  and  in- 
risting,  that  the  said  lands,  &c.  were  exempted  from  the  payment  of  tithes, 
prayed,  that  they  might  be  quieted  in  the  said  respective  premises,  and  that  the 
nu)dus  of  three  shillings,  for  the  tithes  of  the  Lilleys,  might  be  established. 

The  vicar,  in  answer  to  the  cross-bill,  admitted,  that  the  priory  of  Lanihony 
was  one  of  the  greater  dissolved  monasteries ;  that  the  manor,  lordiBfaip,  and 
tithes  of  Brockworth,  had  come  to  Henry  the  Eighth  ;  that  the  tithes  of  the 
demesne  lands  thereof  belonged  to  the  priory  ^  that  they  were  granted  by 
Heniy  the  Eighth  to  John  Guise;  but  not  the  small  tithes  of  other  dcfmesne 
lands }  and  that  the  said  lands  were  vested  in  Sir  John  Guise,  but  not  the  small 
tithes  of  other  demesnes,  nor  the  small  tithes  of  such  lands  in  Brockworth,  as 
were  let  with  the  said  demesnes  belonging  to  the  said  priory  of  Lanthony. 
The  vicar  further  said,  that  he  believed,  that  Sir  John  Guise  was  the  then 
owner  of  the  said  manor  and  demesnes,  and  that  he'  and  his  tenants  had  held 
the  same,  and  the  whole  tithes  thereof,  without  interruption  >  and  that  the  said 
lands  did  belong  to  the  said  priory,  as  appears  by  a  terrier  in  the  first  firdts 
office,  taken  the  twenty-sixth  year  of  Henqr  the  Eighth ;  but  he  insisted,  that 
no  other  demesne  lands  were  exempted  firom  die  payment  of  vicarial  tithes  ^ 
and  that  although  the  land  belonging  to  the  said  priory  might  be  called  -der; 
tnesne  lands,  he  was  entitled  to  have  vicarial  tithes  for  the  same..  The  vicar 
further  said,  tiiat  Muismores  and  Trippett's  Meadow  were  granted  by  Sir  J. 

Guise 
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1726.   .    Chilse  to  the  tuid  W.  Odise,  with  the  gnet  tithes  thereof,  bat  not  the  mai 
tithci  'y  aod  that  he  had  nefer  heard  that  the  same  were  the  denmnes  of  the 
manor  of  Bmckworth.    He  denied,  that  the  said  W.  Guise  had  let  the  shJ 
two  meadows  and  orchard,  and  the  said  closes  called  Abbott's  Wood,  or  Btock- 
worth  Park,  discharged  from  the  payment  of  tithes.    The  Ticar  farther  m- 
swered,  that  the  abbot  and  oon?ent  of  the  monasteiy  of  Saint  Peler^  in  Glou- 
cester, were  seised  of  the  manor  of  DnMse  Court,  with  the  i^ipiBrtenaiiccs,  hn 
he  denied)  that  they  were  seised  of  the  tithes  thereof,  or  that  their  tenants  had 
held  any  part  of  the  said  manor  freed  from  tithes ',  or  that  the  smd  manor,  by 
the  dissofaition  of  the  said  monastery,  had  come  to  the  crown  so  diachaiged; 
for  that  the  same  being  one  of  the  greater  abbeys,  dissolved  by  the  said  atatnte, 
it  could  only  come  to  the  crown  in  as  ample  a  manner  as  the  abbot  had  heU 
the  same  $  and  he  insisted,  that  the  owners  of  several  of  the  laods  of  the  ssid 
abbey  had  paid  tithes  for  the  same  in  many  places.    He  further  said,  that  the 
manor  of  Droise  Court,  with  its  appurtenances,  was  granted  to  the  bishop  of 
Gloucester,  and  his  successors  $  but  denied,  that  the  lands  were  so  granted 
discharged  of  tithes ;  for  that  die  tenants  of  the  said  manor  had  yearly  and 
immemotially  paid  tithes,  both  impropriate  and  vicarial,  for  the  same,  after  the 
rate  of  four^pence  in  the  pound,  according  to  the  yearly  rent,  in  the  same 
manner  as  all  other  landholders  in  the  said  parish -had  uniformly  and  constantly 
done*    He  aho  admitted,  that  the  messuage,  Ettle  orchard,  and  three  closes 
aforesaid,  are  bishop's  lands,  but  he  denied,  that  they  were  hdd  with  the  maoor 
•f  Droise  Court,  and  insisted,  that  they  had  been  leased  out  to  different  per- 
sons by  the  bishop,  time  out  dF  mind.    He  admitted  the  grant  or  lease  by  the 
bishop  to  W.  Guise,  and  that  the  plaintiff,  Dorothy  Guise,  had  no  other  laodi 
in  the  parish.    He  also  said,  that  the  plaintiff  Johnson  was  entitled  to  the  dose 
called  the  LiUeys,  and  had  demised  the  same  to  the  plaintiff  Yeates,  and  thst 
no  tithes  for  the  same  had  been  paid  in  kind,  for  that  the  same  had  always 
been  mowed  or  graced  |  and  the  occupiers  thereof  had  immemorially  paid  to 
the  vicars  four-pence  in  the  pound  of  the  yearly  value  thereof  for  the  small 
tithes }  and  that  the  defendant,  having  compounded  with  him  for  the  same, 
had  paid  him  three  shillings  and  two-pence  yeariy,  for  the  tithes  thereof;  and 
he  said,  that  he  never  had  insisted  on  the  payment  of  three  shillings  a-year  ai 
a  nodus  for  the  said  dose  called  the  liilleys,  till  this  suit,  but  only  on  the  said 
composition  of  four-pence  in  the  pound. 

Tne  plaintiift  in  each  of  the  said  causes  replied  j  the  defendants  rejoined  -, 
and  divers  witnesses  were  examined  on  both  sides ;  and  upon  reading  the  de- 
positions of  several  witnesses  on  both  sidesj  and  on  l<Rig  oebate  of  the  matter; 
and  upon  reading  Uie  said  gnmts  to  the  bi^p  of  Gloucester,  dated  the  fourth 
of  September,  in  the  thirty-third  year  of  Henry  the  Eighth ;  the  grant  to  John 
Guise,  dated  the  twenty-sixth  of  June,  in  the  thirty-s^Mnd  year  of  Heniy  the 
Eighth;  the  lease  dated  the  seventh  of  February,  1703,  made  by  the  said  X 
Gmse  to  W.  Guise,  of  the  two  meadows,  called  Mansmores  and  'Dippett's,  to- 
gether with  all  the  tithes  thereof  $ 

The  court  was  of  opinion,  that  the  vicar,  notwithstanding  the  matters  sad 
Ihii^  in  the  original  bill,  and  the  answer  to  the  cross-bill»  mentioned,  had  no 
right  to  any  small  tithes,  arising  on  the  respective  landsi  formeriy  part  of  the 
possessions  of  the  priory  of  Lanthony,  and  font  late  diraolved  montfteiy  of  Ssiat 
Peter,  in  Gloucester. 

The  court  was  also  of  opinion,  that  the  mothu  of  three  shillings  a-year,  in 
lien  of  all  tithes  for  the  Lilleys,  was  well  proved  -,  and  that  therefore  the  vicsr 
was.  not  entitled  to  the  tithes  in  kind  arising  on  the  said  dose,  but  to  the  ssid 
modui  of  three  shiUmgs  »-year  only,  in  lieu  thereof. 

The  Qii^nal  bill,  as  to  the  whole  demand  for  the  tithes  therein,  was  accoid- 
mgly  dismissed  with  costs;  and  Dorothy  Guise,  Henry  Cruise,  and  their  tensots, 
decreed  to  hold  and  enjoy  the  said  messuage  snd  lands,  called  Abboa*s  Wood, 
esherwise  Brockworth  Fnk,  Mansmores,  Trippett's,  and  the  Little  Ordiiid, 
dear  of  all  tithes  payable  to  the  vicar  of  Brockworth>  or  any  thing  in  lie^ 

thereof,  and  be  quieted  in  the  possessioa  thereof  accordingly. 

"Pic 


TITHE  CASES. 

^1      The  court  also  ordeved  Uid  decreed,  that  the  plaintiff  Johnson,  and  his 

'^  tenants,  should  hold  enjoy  the  Idlleys  free  from  the  payment  of  any  tithes  in 

>UJE  kind  to  the  vicar,  upcm  the  payment  of  the  modus-di  three  shillings  a-year;  and 

i  V«i  that  the  said  modus  be  establiriied ;  with  costs  as  to  all  the  matters  contained  in 

VI  the  cross-bill. 

ihi      The  court  also,  as  to  the  Easter  offerings,  demanded  by  the  original  bill,  did 

pai  not  think  fit  to  make  a  decree  for  the  same  only. 

^a  Tho  Pbngellt,  Law*  Caster, 

(SI  B.  Hale,  J.  Comtns. 
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^'  END  OF  THE  FIRST  VOLUME. 
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